To summarize, we favor generally some legislation
along the lines of the proposcd amendments, In oxdex
to climinate direct carrier control or influence over
Comsat. HHowever, unless combined with at least soma
reversal of the FCC's declsions protecting existing
carriers from sgatellite competition, such legislation
is not lilkely to enhance significantly Comecat's come-_
petitive potential,

Sincerely yours,

RICHARD W, McLAREN
Asslstant ‘Attorney General
Antitrust Division

\‘\
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Wednesday 7/15/70

10:10 Bill Fischer called to say that there was a Justice
response to Senator Gravel's letter re a bill he has
drafted to eliminate common carrier control of the
Comsat corporation, That OTM policy letter was
apparently on Tom's desk. Bill Fischer said the
letter had been circulat ed for commeht, which comments
have come back and Bill needs to talk with Tom about it.

for Bill Fischer
Tom said/to call Don Baker at Justice -~ that he had been
in discussion with Don about it and they are going to rewrite
the letter.

Bill will call Don Baker.




OFFICE OF THE DIRECTOR

July 9,.1970

MEMORANDUM TO: Assistant Director for Legislative Reference
Bureau of the Budget
Attention: Mr. C. William Fischer

Subject: Department of Justice proposed draft amendment
to Communications Satellite Act of 1962 as
amended (''1962 Act'"), 47 §§ 701-704

This is in response to your memorandum dated June 22, 1970,

requesting comments by July 1, 1970, on the subject draft legislation

which we did not receive until June 30,

Inasmuch as a Director of Telecommunications Policy has not yet
been qualified and commissioned, there is no one in a position to

make authoritative comments. The new director may wish to do

so when he takes office,

R R

'(W, E. Plummer
Acting




Per our telecon.

timmie

7/9/70




THE WHITE Hous.

WASHINGTON

July 8, 1970

To: Timmy

From: Eva

Returned as requested.




Wednesday 7/8/70

Tom asked us to call Mr., Plummer's office and tell
Timmy that he thinks the DTM's response should be that
they would defer any comment until the new Director

is sworn in,

(Tell Mr, Plummer that the reason is that Tom is on

both ends -- as approving DTM and the White House approval --
kind of a silly relationship -- but he's been in touch with Justice
so it's all kind of academic about what DTM response should be,)




Wednesday 7/8/70

4:30 As to the attached draft amendmert to Communications
Satellite Act, Steve Doyle advises as follows:

"The end purpose of the proposed legislation is to remove
carrier directors., The thrust of the Justice letter is to
remove FCC regulatory restrictions on Comsat., In my
opinion, the letter is only minimally related to the legislation
in terms of the objective desired. And, in my knowledge,

I have serious reservations about some of the factual
statements in the Justice letter, "

(Steve said: FOR YOUR INFORMATION ONLY --

"DOD and State and FCC have notified BOB of no objection
to the legislation but all three agencies have expressed
reservations with regard to the substance of the Justice
letter, "

Steve said he thinks it would be useful for you to consider

the relationship between the substance of the letter (which

is remove regulatory constraints) and the legislation (which
is intended to remove carrier directors from Comsat Board),
He thinks you will find them essentially unrelated objectives,

Timmy in Mr, Plummer's office said they had had a call
from Dave Lawhead in BOB asking where their comments
were; she advised them it was still being reviewed.,




THE WHITE HoOUSE

WASHINGTON

July 7, 1970

fFot Steve
From: Eva
Tom would like you to

look this over and
discuss with him,




‘EXECUTIVE OFFICE € 'THE PRESIDENT
OFFICE OF EMERGENCY PREPAREDNESS
OFFICE OF TELECOMMUNICATIONS MANAGEMENT

Date: 1; SO

Subject: fW/Wf M////ﬂz«

To: Lz SP At e/

/m

« N

Bl

From: W. E. Plummer
Acting




EXECUTIVE OFFICE OF THE PRESIDENT
OFF{CE OF TELECOMMUNICATIONS MANAGEMENT
WASHINGTON, D.C. 20504

- OFFICE OF THE DIRECTOR

July 7, 1970

MEMORANDUM TO: Assistant Director for Legislative Reference
Bureau of the Budget
Attention: Mr, C. William Fischer

Subject: Department of Justice proposed draft amendment to
the Communications Satellite Act of 1962 as amended
("1962 Act'), 47 §§ 701-704

This is in response to your memorandum dated June 22, 1970, requesting
comments by July 1, 1970, on the subject draft legislation which we did
not receive until June 30.

The Department of Justice favors enactment of legislation which would
eliminate any direct control over the Communications Satellite Corporation
(""Comsat') by the terrestrial common carriers (''carriers'). It would

do so, first, by barring representatives of the carriers from the Board

of Directors after January 1, 1971; and, second, by prohibiting carrier
ownership of Comsat stock after January 1, 1972, It is the view of the
Department of Justice that enactment of the draft legislation, together

with modification of regulatory restraints on Comsat's activities, would
significantly enhance Comsat's competitive potential,

Assuming that the development of Comsat's competitive potential is a
feasible or a valid objective, we agree with Justice that the proposed
amendment to the 1962 Act would not significantly affect that potential
unless there are accompanying®changes in FCC policy decisions regarding

Comsat,

While there is no doubt that the 1962 Act was a compromise, and that in

the light of experience the Act could have been written with fewer ambiguities,
nevertheless the development of commercial communication-satellite service
has been quite spectacular, INTELSAT, the international telecommunications
satellite consortium, will be launching early next year, its fourth generaticn
of communication satellites, each with a capacity of at least 6,000 telephone
circuits. Despite the potential conflicts of interest alluded to by Justice,

the carriers, and particularly AT&T, have made substantial use of satellite




M T

circuits, We are advised that by the end of 1970 about half of the inter-
national circuits used by AT&T will be by satellite: 1,200 half-circuits,
with a payment to Comsat of $42 million.

While the Justice recommendation may have considerable merit because
it might tend to make regulatory problems less complex, the policy
changes alluded to by Justice might be difficult to achieve, Even if the
FCC were to change its policy regarding earth station ownership, any
change in its "authorized user' decision would have to reckon with
possible objections by some foreign administrations, These administra-
tions, correspondents of American international carriers, could be
concerned with a change of policy which would increase the number of
American entities with whom they would be required to deal, Also, some
foreign administrations have an ownership interest in cables and favor
their use over satellites, This combination of circumstances could create
a difficult international problem. In addition, a domestic policy requiring
U. S, domestic carriers to furnish Comsat with terrestrial connecting
facilities so that it could serve customers directly would be difficult to
develop and perhaps even more difficult for the Government to administer.
Finally, even if changes are made in earth station ownership and control
of the corporation, and the "authorized user' decision is amended, AT&T
would continue to be a large Comsat customer and thus would continue to
have a substantial impact on Comsat,

To summarize our position, amending the 1962 Act in the manner proposed
will solve very few, if any, basic problems, However, if it would make
the Comsat organization less cumbersome and if the legislation could be
enacted without substantial controversy, we would have no objection to

its enactment,

W. E. Plummer
Acting —




EXECUTIVE OFFICE OF THE PRESIDENT
BUREAU OF THE BUDGET

WASHINGTON, D.C. 20503

June 22, 1970

LEGISLATIVE REFERRAL MEMORANDUM

To: Legislative Liaison Officer

Federal Communications Commission Federal Trade Commission
Council of Economic Advisers Department of State
Department of Commerce Office of Telecommunications
Department of Defense Policy _’///”””#ﬂ— \ .
General Services Administration

Subject: 1 : :
Department of Justice proposed draft amendment
to the Communications Satellite Act of 1962
as amended ("1962" Act) 47 U.S.C. 8S 701-744.

The Bureau would appreciate receiving the views of your
agency on the above subject before advising on its rela-
tionship to the program of the President, in accordance
with Budget Circular A-19.

To permit expeditious handling, it is requested
that your reply be made within 30 days.

Special circumstances require priority treatment
and accordingly your views are requested by

Wednesday, July 1, 1970

Questions should be referred to payid TLawhead

(103 X 3875) or to Jefferson D. Burrus (103 x 4874 ).
the legislative analyst in this Office.

/"5? Q/; /‘}:‘Kﬂ - -y ":‘7{"
-?:f" “ f 0 leCrllif Py, © M@,«m
C. William rischer, for
Assistant Director for
Legi

slative Reference

ss
&g

Enclosures

Justice draft




OFFICE OF THE DEPUTY ATTORNEY GENERAL
WASHINGTON, D.C. 20530

s Bureau of the Budget
ngton, D,C., 20503

Dear Mr. Mayo:

In compliance with the provisions of Bureau
£t oot e - :

of the Budget Circular No, A-19, there are enclosed coples
of a proposed communication to be transmitted to the
Congress relative to:proposed draft amenduont to the
ormunleations Satellite Act of 1962 ag

b e TPy 90 0m o tall
LJ02 ag amended ('19562 Act
o e ;. BaTnd. T
L7 U.8.C, 58701744,

It will be appreciated if you will advise this

office as to the relationship of the proposed communication
to the Program of the President.

Sincerely,

L J

Richard G. Kleindienst
Deputy Attorney General

oncregsional inquiry eee please expedlte,
ONSress ) y I




N\ ANTITRUST DIVISION

Departinent of Pustice
Mashington, DA, 20530

Honorable Mike Gravel
United States Senate
Washington, D, C. 20510

Dear Senator Gravel:

This is in response to your letter of February 12,
1970, requesting comments from the Antitrust Division
on a proposed draft amendment to the Communications
Satellite Act of 1962 as amended ("1062 Act'), 47 U.S.C.
§§701-744, This draft amendment would, if enacted, elim=
inate direct control over the Communications Satellite
Corporation ('Comsat') by the terrestrial communications
common carriers (‘carriers'"). It would do so by (i) .
barring any representatives of the carriers sitting on the
Board of Directors of Comsat after January 1, 1971, and
(ii) barring carriers from owning any shares of Comsat

. stock after January 1, 1972, :

In general, we would favor enactment of legislation
along these lines to eliminate direct carrier control ox
influence over Comsat, Such a step, combined hopefully
with some modification of regulatory constraints on
Comsat's activities (discussed below), would significantly
enhance Comsat's competitive potential,

The 1962 Act was a compromise., . It ignored traditional

policies that restrict the common ownership and control of
competing modes of regulated business (e.g., 49 U.S.C.A.
§5(14); 49 U.S.C.A. §78; 47 U.S.C.A. §314). 1Instead the
1962 Act provided for extensive carrier ownership of Comsat
stock and for six carrier nomineces as directors of the
corporation. As a result carriers controlled half the
shares and more than a third of the Board of Directors.
American Telephone & Telegraph Company (VAT&T') alone is.
by far the largest Comsat stockholder, with 29 percent of
the stock and 20 percent of the Board,

The arrangement has been criticized as being incon-
sistent with the stated Congressional policy "that the

\\

——
T ——
et e e




corporation created . . . be so organized and OpGTath as
to maintain and strengthen competition in the provision of
communications services to the public" (47 U.S.C.A. §701(c)).
Various commentators emphasized at the outset that exten-
sive carrier palL1c1paLJon was unlikely to promote either
present or future competition to the maximum extent pos-
sible. (Seec Legislation Note, The Comsat Act of 1962, 76
Harv. L. Rev., 388, 398 (1962)., ~Sce ﬂono<nLLy Kirkpatrick,
Antitrust in OlbiE 33 Geo. Wash., L. Rev, g9 (1 64); Levin,
qunUL/aLLon amd Con rol of Conmun;oatLons Satellites, 113
Governmentally bngointed
Dl]OCLOJ‘ in a Private COLDo - Thc CommunchLiong Sm“clf3te
Act of 1957779 Harv. L. Rev. 350 (lyoa), Schwartz, Comsat
the Carriers, and the Farth Stations - Some Prob10m< VILH
"Melding Variepated 1ULQLOGLS 776 Yale L, o GGl (L967)5)
§ix years later the President's Task Force on Communication
Policy criticized it in these terms:

Comsat's interlocking directorate with the
carriers has been a source of continued con-
troversy. EhpCTLCDCC has shown that in many
areas, Comsat has interests conflicting with
those of the terrestrial carriers. DGSPLL
[Frce dec191on°], which insulate them from

¢« o o Ccompetition, the terrestrial carriers
and Comsat are rlvals in a very real sense.

(Report, Chdp, 2, puilh, LOGEY:

In addition, such stockholding and interlocking arrange-
ments involving COWPthtOLS and suppllcrs are contrary to Lhe
normal antitrust rules contained in Clayton Act §§7, 8 (15
U.S5.,Cs §§18, 19). Most of the judicial decisions under these
" provisions havc ignored contentions that directors appointed
by even such a minority owner (as AT&T) would be independent
of those who nominated them, Hamilton Watch Co. v. Benrus
Watch Co., 114 F, Supp. 307 3147 (D. Conn, 1952), aff'd 206
¥, 2d 738 (2d Cir, 1953); :qus Mfg., Co. v. Crane Co., 185
F. Supp. 177, 181 (D. Mlch L96j) pointing instead to the
minority director' s opportunaty to persuade or compel relaxa=-
tion of Competltlve vigor, and to learn compeu1t¢vL secrets,
American Crystal )Uﬁﬂr Co. v, Cuban-American Sugar Co, 152
Supp. 387, 5)4, arft'd, 259 F. 2d 529 (2d Cir. L1958), and’
noting that it wouLd"be very difficult to show that a direc-
tor had been improperly influenced by the views of his
nominator since directorial decisions usually involve judg-
mental factoro difficult to ascribe to the 1nL]uane of the
minority's spccxal interest.




In these circumstances, we believe that a good case
can be made for eliminating the direct carrier influence
over Comsat. This approach is consistent with the Depart-
ment's position in 1962, when we emphasized that we “place
great importance on competition because the communications
industry is particularly susceptible to domination by one
company -~ AT&T," Hearings on H.R. 10115 and H.R. 10138

Before the House Coﬁﬁittcevgg‘ 1terstate and [foreien Commcrce,
8/7th Cong,, 2d Sess., pt. 2 at 565 (1962) (testimony of —
Attorney General Kennedy). See also Hearings Before the
Antitrust Sub-Committee of the fouse Committed on the
Judiciary, 84th Cong,, 2d Sess, at 4Z20-23 (1958) (testimony
of Assistant Attorney General Hansen), Moreover, it is
consistent with the policy of this Administration: to place
"more reliance on economic incentives and markaf mechanisms
in regulated industries" so that "increased competition will
eventually make it possible to let market Forces assume more
of the role of detailed regulation" in communications
(Economic Report of the President 108-109 (1970)).

The problem is, however, only partially one of the
Comsat corporate arrangements covered by the draft legis-
lation, Regulatory decisions by the Federal Communications
Commission have been at least as significant a factor in
. Llimiting Comsat's competitive potential vig-a-vis existing

carriers.

Of particular significance is the FCC's Authorized
User decision, 4 F.C.C. 2d 421 (1966), in which the Com-
mission unanimously ruled that Comsat was to be only a
"carriers' carrier," precluded from retalling its services
directiyto users (including the Government), except undex
"unique or exceptional circumstances! to be determined by
the Commission. Because the Commission declared that it
would authorize direct Comsat service absenit a reduction
in the carrier's rates "fully to reflect the economies
made available through the leasing of circuits in the
satellite system," some potential competition remained
and was reflected in some very substantial rate reductions
made by the carriers. .

This decision was followed the same year by the Com-
mission's Earth Station decision further reducing Comsat's
potential to compete vigorously with the carriers, _5 F.CeCs
2d 812, 816 (1966). The Commismsion decided (reversing an
earlier decision, 38 F.C.C. 1104 (1965)) that Comsat had to
share ownership of all earth stations with the carrierss
20 percent was to be owned by Comsat, with the balance

’




apportioned among the other carriers on a use basis. A
The day~to-day management, and apparently, all equipnent
design and procurement decisions of the earth stations are
thus made by a joint operating committee made up of Comsat
and the carriers. The Barth Station order argued that
this pattern of shared ownership and control would
motivate the carriers to promote the use of the Comsat
system, and contribute to it technologically. None of
this has apparently happened. The carriers still prefex
to use facilities which they own and control, the
investment in which is large and wholly in their rate
bases. However, because the FCC at this time is recon~ |

Barth Station decision in Docket 15735,
it may be that further amendment of the 1962 Act is now
not necessary to deal with this problem.

To sumnarize, we favor generally some legislation
along the lines of the proposed amendments, in orxder to
eliminate direct carrier control or influence over
Comsat. However, unless combined with at least some
reversal of the FCC's decisions protecting existing

.Carriers from satellite competition, such legislation
is not likely to enhance significantly Comsat's
competitive potential. i

-

A
ginqerc?§ yogxs,

y \\('\\J "l_ //\,/ (/

RICHARD W. MCILAREN
Assistant Attorney\general
Antitrust Division
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Be izg enacted by the Sc;mtci and House of er;n'cs(-:rz.édé:T'ucs of the United States of America
in Congress assembled, That :effcctive with the first election of

directors oi thne dorporation.authorized by title III of the

Communicatigns Satellite Act of 1962 (47 U.S.C. 731~735) held after
. January 1, 1971,‘tho last three sentences of séction 303 (a).of

“such Act are amended to read as lows: V"Pwelve members of the

. board shall be elected annually by the stockholders of the corpor-

- _ation. The articles of incorporation to be filed by the incorporators

" designzted under sectlon 302 shall provide for cumulative voting

under section 27 (d) of the District of Columbia Business Corporation

Act (D.C. Code, sec. 29-911 (a))."
‘ See. 2. Section 304 (b) of the Communications_Satellite Acv

of 1962 is emended by adding at the end thercof the following new

" Paragraph: Ser :
n(4) Effective after January 1, 1972, no communications common
carrier shall own shares of stock in the corporavion authorized by

subsection §a) of this section."
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DEPARTMENT OF STATE

Washington, D.C. 20520

January 21, 1971

MEMORANDUM

TO : The Honorable
Clay T. Whitehead, Director,
Office of Telecommunications Policy.

\
FROM :  Abbott Washburn, Chairman, U.S. Dele- AA”'
gation, INTELSAT Conference

SUBJECT :  INTELSAT Conference, Remaining Issues.

1. Most Important Issues (''go-no-go")

Articles VI and VII: powers of the Assembly.
Various delegations reserved on these articles,
advocating strengthened powers of the Assembly. It is
essential that we stand firm on the present language
of these articles. We must make clear that reopening
them would lead only to extended debate and any result-
ing change could only be in the direction of greater
authority for the Assembly and, therefore, unacceptable

to us.

Article XV (b): tax and customs exemptions. We
must insist on the limited versions of the exemptions.
We can't do more without legislative action and we
can't sign up for what we can't do.

Article XVII (d) (ii): amendment formula. 85%
and 517 would be a minimal and therefore acceptable
risk, but we should not go beyond this. While our
own formula of 2/3 and 2/3 with no alternative probably
is not obtainable, there is no reason we can't hold on
to it for tactical reasons until very late in the game.
We might also give further consideration to trying out
a limited time period, with only 2/3 and 2/3 for several
years, before 85/51 would become effective.







Policy on Launch Assurance for European Regional
Systems. This is clearly among the most important issues,
though probably not one to be resolved in the Conference.

2. Important Issues (but not '"go-no-go')

Article XIII (b): clause on spreading procurement.
The bracketed paragraph, with or without the internally
bracketed wording, is pretty weak and we could accept it
if necessary. The appropriate posture for us is to let
the LDCs and the Europeans fight this out, sticking with
the LDCs but not leading or getting ahead of them.

(Operating Agreement)

Article 5: ceiling on net capital contributions.
The forthcoming ICSC report to the Plenary should lead
to acceptable resolution of this issue.

Article 16: procurement exceptions. The issue
here that seems worth fighting about is whether cases
of limited sources (US) or one source can be excepted
from open international tender.

Article 17: inventions and data. This is a real
can of worms. COMSAT is unclear what it wants to do.
The Government, as opposed to COMSAT, has two concerns
to watch: (1) from the standpoint of munitions control,
we want any right to use or authorize others to use
to be limited to the jurisdiction of the Parti es, and
(2) we have difficulties with the acquisition of rights
for the use of Signatories outside INTELSAT; specifically,
the article should not give COMSAT a monopoly or superior
rights as to domestic satellites. It is not very support-
able to have LDCs paying (in INTELSAT) for rights for
COMSAT's or the Europeans' domestic use.




ISSUES IN JOE MC CONNELL'S MEMO TO PETER FLANIGAN
OCTOBER 27, 1970

ASSEMBLY'S FUNCTION TO CONSIDER COMPLAINTS

Ten delegations supported our interpretation of
this provision. There were no dissents. We
shall restate in Plenary.

AMENDMENT RATIFICATION FORMULA

ComSat yet to be fully reconciled to 85/51,
especially the Board of Directors.

PRICE FLEXIBILITY

Asher, Parthy and Stanton clarified this fully
for the record. Even Steiner did not contest.
We shall restate in the Plenary.

CAPITAL CEILING

ICSC report should take care of this.

LAUNCH ASSURANCE QUESTION

In process of solution.

1/21/71




Mr. Harry George Feinstein
126 West End Avenue
Brooklyn, New York 11235

Dear Myr. Feinstein:

Thank you for your letter of December 19 to Mr. Peter
Flanigan and for the suggestions and analyeis it contains
of the Comsat problem,

Myr. Flanigan is still dealing with problems in the economic
and financial area., I have been appointed Director of the
Office of Telecommunications Policy, and so I am dealing
now with problems in the Comsat area full time,

Sincerely,

SIGNED

Clay T, Whitehead

cc: Mr, Flanigan
Mr. Whitehead

GCrawford/ Whitehead:jm  1/25/71




: 1/21
Eva -
When George Crawford was sitting in
for Jon last week he suggested Tom answer

this letter.

Hazel




DRAFT/George Crawford

Dear Mr. Feinstein:

Peter
Thank you for your letter of December 19 to Mr./Flanigan
and for the suggestions and analysis it contains of the COMSAT
problem.
Mr. Flanigan is still dealing with problems in the economic
and financial area. I have been appointed Director of the

Office of Telecommunications Policy, and so I am dealing

now with problems in the COMSAT area full time.

Sincerely yours,

Clay T. Whitehead

D

e
/——’A




December 19, 1970

Dear Mr, Flanigan:

. 7 _( / somg e

Fnclosed is one of Mr, Whitehead's letters as a refresher to the
subject matter.

R.,C.A. has recently gotten out of Comsat. It leaves AT&T as the only
major participating member,

Comsat is directed by the Communications Satellite Act to provide
underdeveloped countries with communications service even if it is un-
profitable, It can be expected that AT&T will remember that and the policy
statement referred to in the enclosed letter, It is reasonable to assume
that shortly they will be selling their stock in Comsat too. If I judge
coming events clearly, they will ask to put up their own satellite system.
My opinion is that they should be permitted to put them up as quickly as
possible, If not they will find other means of communications, perhaps
not as good, or rely exclusively on cable.

It is suggested that the coming events be played up in favor of the
Republicans and that the Democrats take the rap for leaving those investors
stuck with maintaining our foreign policy in the developing countries. ©n
the other hand, perhaps nothing should be said and the institutions will
buy up the stock, Then perhaps you can guietly proceed to de-Presidential
appointed directorize Comsat into another unglorified private enterprise
entity, (Somehow I think that this latter solution should enable you to
gain leverage when pfoperly applied to those Congressmen who favored the
Comsat Act.,)

It is my understanding that your job has been changed to other domestic
issues, including concern over alleviating poverty,

If the foregoing is true, perhaps you will pay attention and consider
the fact that there is a possibility of alleviating poverty at no cost to
the taxpayer. It includes gaining a more equitable incéme for farmers,
building homes in rural areas as well as industry, ships, fishing fleets
and other things that I've found it a waste of time to enumerate, But
they have been available for more than 16 years now,

T believe that it was mentiened in one of my letters and in most of
the source letters referred to, that all of the '"comsats' that you've heard
about and some that you haven't as yet, all stemmed from the same source,
They require no government funding, only the knowledge of those who would

profit from it,
Sincerelly yours,
Harry G, Feinstein

126 West End Avenue
Bklyn, N.Y,

Mr, Peter Flanigan,

White House

Washington, D.C,

Attention Clay T. Whitechead,




THE WHITE HOUSE
WASHINGTON

February 19, 1970

Dear Mr. Feinstein:

Thank you for your letter of January 26th to
Mr. Peter Flanigan. We are pleased that you
agree with the views in our memorandum on
domestic satellite communications and share
your hope this policy will be adopted by the
Federal Communications Commission.

-

Sincerely,

Whitehead
Staff Assistant

Mr. Harry George Feinstein
126 West End Avenue
Brooklyn, New York 11235
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OFFICE OF TELECOMMUNICATIONS POLICY

EXECUTIVE OFFICE OF THE PRESIDENT
WASHINGTON, D.C. 20504

October ‘31, 1973

GENERAL COUNSEL

Honorable Wilfred H. Rommel

Assistant Director for Legislative
Reference i

Office of Management and Budget

washington, D. C. 20503

Dear Mr. Rommel:

Enclosed are copies of a proposed communication
to be transmitted to the Congress relative to amendments
to the Communications Satellite Act of 1962, as amended.

This proposed legislation has two principal
objectives:

1) to eliminate certain unnecessary statutory
restrictions affecting the Communications
Satellite Corporation; and

to permit Executive Branch oversight with

regard to the creation and implementation

of additional communications satellite

systems in which the United States govern-

ment participates pursuant to formal

arrangements with foreign countries.

The enclosed "Explanation" and "Section-by-Section

Analysis" of the amendments set forth in detail the sup-
porting rationale for these changes.

Please advise this Office as to the relationship of
the proposed communication to the Program of the President.

Sincerely,

.

Henry Goldberg

Enclosures




EXPLANATION

The Communications Satellite Act of 1962 was the genesis
of commercial global satellite communications service as an
integral part of U.S. international communications policy. In
the eleven years which have elapsed since that legislation was
enacted, many developments have occurred which have necessitated
certain additions to the Act and which require deletion of
certain existing provisions which are no longer necessary. The
accompanying proposed amendments are designed to update the Act
to reflect current conditions, and do not change the basic
policy premises underlying the original legislation.

In 1962, there were many uncertainties attendant to the
creation of a new corporation to serve as the chosen instru-
ment of the U.S. in establishing a global communications satellite
system. The operational capability of a communications satellite
system was unproven. Fundamental questions such as whether the
global system would consist of random orbiting medium altitude
or synchronous high altitude satellites were unresolved, with
consequent uncertainty as to system design and cost. Questions
regarding the nature and'extent of participation by our foreign
communications partners were unanswered. As a result of these
uncertainties, many special provisions were included in the Act
relating to the corporation's ownership and the conduct of its
affairs, provisions not normally associated with a private

communications common carrier enterprise.
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Now these uncertainties have been resolved and the
questions answered. INTELSAT was initially established
in 1964 under Interim Agreements with the Communications
Satellite Corporation (Comsat) as system manager. In 1965,
Early Bird was placed into synchronous orbit over the Atlantic
Ocean to become the world's first operational commercial com-
munications satellite. By 1969, global coverage was achieved
with the positioning of synchronous satellites over the three
major ocean basins. Today over 80 nations share in the owner-
ship of the INTELSAT space segment under Definitive Agreements
which entered into force in February, 1973.

In 1962, the need for operational expertise and technical
know-how in the establishment of Comsat led to special provisions
for participation by other common carriers in-Comsat's financing
and management. The Act reserved 50% of Comsaﬁ's stock for
ownership by communications common carriers and provided for

carrier-elected directors to Comsat's board based upon this owner-

ship. Although the carrier shares were fully subscribed initially,

the carriers have since sold their stock. Today they own less
then 1% of the outstanding stock, as a result of Which there are
no carrier-elected directors.

Special provisions also require Presidentially appointed
directors to serve on the Comsat board. While public interest
considerations may have justified such a special class of
directors during the initial years of the corporation's develop-

ment, this requirement no longer appears warranted. As a
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communications common carrier, Comsat is subject to FCC regu-
lation and, as the U.S. participant in INTELSAT, is subject to
government oversight. Thus, public interest considerations
are adequately protected without the need for a special class
of directors.

With the successful implementation of the INTELSAT global
communication satellite network and with the emergence of
Comsat as an established and mature corporation, certain other
special provisions of the 1962 Act governing Comsat's affairs
are no longer warranted. For example, the 1962 Act designates
Comsat's corporate situs, prohibits par valuation of its stock
and requires government authorization for additional capital
financing. These restrictions should be removed so that Comsat
may function in a manner which more nearly approximates that of
any other private communications common carrier.

It is recognized that Comsat retains a distinction vis-a-vis
other communications common carriers in that widespread ownership
of its stock was legislatively encouraged so that the return on
the nation's investment in space technology could be made avail-
able to the American public. This continues to be a desirable
goal. Accordingly, provisions originally designed to promote
diverse public ownership (i.e., the 10% maximum limit on indi-
vidual holdings) and to protect small investors (i.e., cumulative
voting and liberal shareholder inspection provisions) are retained.

Since the emergence of INTELSAT global system, there have
been clear indications that additional international communica-

tions satellite systems may be created separate from INTELSAT.
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Such systems would necessitate a high level of government-
to-government cooperation and accord. Not only are national
administrations concerned about the nature of their external
satellite communication links to foreign destinations, but
communications are often required to support directly special
governmental responsibilitiés involving air navigation and
traffic control as well as safety of life.

Thus, the establishment of such systems may be dependent
upon formal intergovernmental participation and agreement as
well as upon conventional supporting commercial agreements
between U.S. and foreign communications entities. It is
essential that U.S. governmental institutions and the private
international carrier industry act in a coordinated fashion.

To this end, a new provision is added to provide for Presi-
dential oversight of such new international communications
satellite systems in which the United States government partici-
pates pursuant to formal arrangements with foreign countries.
such oversight will assure that institutional arrangements are
responsive to national needs and consistent with foreign policy

objectives and commitments of the United States.
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SECTION BY SECTION ANALYSIS OF AMENDMENTS TO

COMMUNICATIONS SATELLITE ACT OF 1962

Section 1 -- Identifies the bill as the "International

Satellite Communications Act of 197 ".

Section 2 -- Subsections 201 (a) (1) through (a) (7) of the
1962 Act provided for Executive Branch involvement in the
organization, implementation and development of the global
(INTELSAT) system. Additional international systems, separate
from the INTELSAT system, are permitted under Section 102 (d) of
the Act "if required to meet unique governmental needs or if
otherwise required by the national interest." The prospect
of the creation of such additional international systems points
to the need for comparable Executive Branch involvement. As
was the case with INTELSAT, the organization and implementation
of these systems would require a high level of government-to-
éovernment cooperation and accord. Accordingly, a new subsection
is added to Section 201 (a) whereby the Executive Branch would
have the responsibility of aiding in the planning, development,
coordination and review of additional communications satellite
systems in which the United States Government participates
pursuant to an agreement, understanding or other arrangement
with foreign countries. Presidential oversight and coordination
will assure that institutional arrangements are responsive to

the national interest and consistent with the foreign policy

objectives and commitments of the United States.
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Responsibilities similar to those vested in the Executive
Branch with respect to Comsat as the U.S. participant in INTELSAT
are extended to include any communications common carrier or
other entity (e.g., a consortium of U.S. users, a private non-
carrier corporation, etc.) which serves as the U.S. participant
in such new international systems.

Section 3 -- Section 201(c) (8) requiring the FCC to autho-
rize Comsat's issuance of debentures or captial stock (beyond
the initial issue) is repealed. The need for such close regula-
tion of Comsat's financing, which was originally warranted by the
uncertainties and business risks associated with an unprecedented
venture, no longer exists. The FCC does not possess similar
authority over the stock and debt of any other communications
common carrier. The effect of this amendment is to subject Comsat
to normal FCC procedures with respect to licensing and common
carrier regulation.

Section 4 -- Section 301 is amended to eliminate the require-
ment of incorporation in the District of Columbia, giving the

corporation the same flexibility as any other common carrier

regarding selection of its place of incorporation.

Section 5 -- Section 303(a) is amended to eliminate Presi-
dentially appointed and common carrier elected directors. The
factors which originally warranted such representation on the
comsat Board of Directors are no longer relevant and the continued
provision for such representation serves no meaningful purpose now
that Comsat is a mature, viable commercial enterprise. With
respect to its directors, the corporation should be treated as

any other communications common carrier.
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The deletion of the reference in Section 303(a) to the
District of Columbia Business Corporation Act is a consequent
editorial change resulting from the amendment of Section 301.

Section 6 -- Section 304 (a) is amended to permit the cor-
poration to issue stock having par value. This affords the
corporation the same flexibility as any other common carrier
in determining whether to issue stock with or without par value
and thereby obtain comparable tax treatment. Subsequently
created stock corporations modeled after Comsat ére not required
by law to issue no par stock.

Section 304 (b) (2) is amended to eliminate a special class
of stock for common carriers and reduce the aggregate amount of
sﬁares which may be held by such carriers from 50% to 5% of the
outstanding shares. This complements repeal of corresponding
provisions of Section 303(a) dealing with representation of such
carriers on the corporation's Board of Directors. With the
passage of time the carriers, for various reasons, have sold
their stock and no longer have any significant ownership interest
in the corporation. The requirement that shares should be
reserved for such carriers in any future issue no longer serves
any practical purpose. The proposed 5% ceiling ié sufficient to
accommodate present carrier holdings and any foreseeable indepen-

dent carrier purchases.

The amendment of Section 304 (b) (3) is a consequent editorial

change.

The amendment of Section 304(d) is a consequent editorial

change.
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Section 304 (a) is amended to eliminate reference to the
District of Columbia Business Corporation Act, while retaining
the substantive shareholder inspection rights which were
intended by the 1962 Act.

Section 7 -- The authority of Comsat to participate in
satellite systems which are separate from the INTELSAT system
is codified in Sec?ion 305(¢). In addition, this section makes
it clear that Comsat does not have an exclusive franchise to
operate such additional systems. Both of these points were
implicit in the original Act, as interpreted by the FCC, and
this section merely codifies the Commission's conclusions.

section 305(c) is redesignated as Section 305(d). The
amendment of this section is a consequent editorial change
resulting from the amendment of Section 301.

Section 8 -- The amendment of Section 402 'is a consequent
editorial change resulting from the addition of Section 201 (a) (8).
The same considerations which originally required State Depart-
ment notice regarding Comsat's foreign business negotiations
relating to INTELSAT also require such notice in the case of the
foreign business negotiations of other entities which might be
designated as the U.S. participants in additional satellite
systems which are created pursuant to formal intergovernmental
arrangements.

Section 9 -- The amendment of Section 403 (c) is a consequent

editorial change resulting from the addition of Section 200 (a):(8Y) .




Section 10 -- The amendment of Section 404 (a) requires the

President to transmit to the Congress a summary of activities
and accomplishments regarding additional international commu-
nications satellite systems which are encompassed by

Section 201 (a) (8).




Proposed by the Office of
Telecommunications Policy

For the 93d Congress

A BILL

To amend certain provisions of the Communications Satellite
Act of 1962, as amended.
Be it enacted by the Senate and House of Representatives of

the United States of America in Congress assembled,

Section 1. This Act may be cited as the "International

Satellite Communications Act of 197 ."

Section 2. Section 201(a) of the Communications Satellite

Act of 1962, as amended, is amended as follows:
(a) The following paragraph is inserted after
paragraph (7): "(8) aid in the planning and
development of additional communications satellite
systems in which the United States government
participates pursuant to an agreement, understand-
ing or other arrangement with foreign countries;
and in conjunction therewith, provide for continu-
ous review of all phases of the development and
operation of such systems, coordinate the activities
of governmental agencies with responsibilities in
the field of telecommunication, and carry out the
functions set forth in subsections (a) (4) thrbugh
(a) (7) of this section with réspect to such systems
and with respect to the corporation or any other
communications common carrier or other entity
which participates in the establishment, ownership

or operation of such systems."

Section 3. Section 201(c) of the Communications Satellite Act
of 1962, as amended, is amended as follows:

(a) Section 201 (c) is deleted.




-
(b) Sections 201 (c) (9), (c)(10) and (c) (11)
are redesignated 201(c) (8), (c) (9) and (c) (10)

respectively.

Section 4. Section 301 of the Communications Satellite Act
of 1962, as amended, is amended by striking the words "to the
District of Columbia Business Corporation Act." and substi-
tuting therefor the words "to the laws governing corporations

in the jurisdiction in which it is incorporated."

Section 5. Section 303(a) of the Communications Satellite

Act of 1962, as amended, is amended as follows:
(a) by striking all except the last three
sentences of Section 303(a) and substituting
therefor the words "The corporation shall héve
a board of directors who shall be elected
annually by the stockholders. All board members
shall be citizens of the United States, and one
board member shall be elected annually by the
board to serve as chairman; Provided, however,
that effective one year after this Act takes
effect no directors incumbent shall be eligible
to hold office as members of the board unless
elected in accordance with this section."
(b) by striking, in the antepenultimate
sentence of Section 303(a), the words "Subject
to the foregoing limitatiohs, the" and substi—
tuting therefor the word "The".
(c) by striking, in the antepenultimate and
penultimate sentences of Section 303(a), the
words "under section 27(d) of the District of
Columbia Business Corporation Act (D.C. Code,
sec. 29-911(d)). The articles of incorporation
of the corporation" and substituting therefor a

comma followed by the word "and".
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(d) by striking, in the penultimate sentence
of Section 303(a), the words "owned by stock-
holders who are communications common carriers
and by stockholders who are not communications
common carriers, voting together,".
(e) by striking, in the last sentence of
Section 303(a), the words "section 36 of the
District of Columbia Business Corporation Act
(D.C. Code, sec. 29-916(d) ," and substituting
therefor the words "any law,".
(f) by striking, in the last sentence of
Section 303(a), the words "after February 18,

1969,".

Section 6. Section 304 of the Communications Satellite Act

of 1962, as amended, is amended as follows:
(a) by adding in Section 304 (a) the words
"with or" before "without par value".
(b) by striking the second sentence in
section 304 (b) (2).
(c) by striking in Section 304 (b) (2) the
number "50" and substituting therefor U
(d) by striking in Section 304 (b) (3) the
words "who is not an authorized carrier”.
(e) by striking in Section 304 (d) the words
nwhich are held by holders other than autho-
rized carriers".
(f) by striking Section 304 (e) and substitut-
ing therefor the words "Any record holder of
the stock of the corporation, without regard
to the percentage of stock so held, shall have
the right to examine, in person, or by agent or
attorney, at any reasonable time or times, for
any proper purpose, the corporation's record

of shareholders and to make extracts therefrom."
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Section 7. Section 305 of the Communications Satellite Act
of 1962, as amended, is amended as follows:

(a) The following is added after Section

305(b) (5):

"(¢c) Nothing herein shall be deemed to vest

in the corporation the exclusive right to

establish, own or operate communications

satellite facilities separate from those

used in conjunction with the global system

referred to in Section 102 (a) of this Act,

nor to preclude the corporation from estab-

lishing, owning or operating such facilities."

(b) Section 305(c) is redesignated as 305 (d)

and is amended by striking the words "District

of Columbia Business Corporation Act." and

substituting therefor the words "laws of the

jurisdiction in which it is incorporated."

Section 8. Section 402 of the Communications Satellite Act

of 1962, as amended, is amended as follows:
(a) by striking the words "the corporation"
following the word "Whenever" in the first
sentence of Section 402 and substituting
therefor the words "any communications common
carrier or other entity which participates in
the establishment, ownership and operation of
a communications satelldte'system in which the
United States governmentt participates pursuant
to an agreement, undersiftanding or other
arrangement with foreigm countries".
(b) by striking the words "authorized by this
Act" in the first sentemce of Section 402 and

substituting therefor the words "related to such

system".
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(c) by striking the word "corporation" follow-

ing the words "advise the" in the first sentence

of Section 402 and substituting therefor the words

"carrier or other entity".

(d) by striking the word "corporation" in the

second sentence of Section 402 and substituting

therefor the words "carrier or other entity".

(e) by striking the word "corporation" in the

third sentence of Section 402 and substituting

therefor the words "carrier or other entity".
Section 9. Section 403(c) of the Communications Satellite

Act of 1962, as amended, is amended by inserting the words

"or other entities" after the words "communications common
carriers".
section 10. Section 404 (a) of the Communications Satellite
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