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11/ DEFINITIVE ARRANGEMENTS FOR INTELSAT 

•

•

•

•

The Agreement Establishing Interim Arrangements for a
Global Commercial Communications Satellite System provides
in Article IX that the Interim Communications Satellite
Committ<_e (the Committee) shall render a report not later than
January :., 1969, containing the Committee's recommendations con-
cerning the Defin;tive Arrangements for an international global
system which shall supersede the Interim Arrangements.
This report is to follow the principles found in the
Preamble of the present Agreement, which incorporates the
principle (set forth in Resolution 1721 of the XVI United
Nations General AssPmbly) that communications by satellite
shoulC be availblo to the nations of the world as soon as
practicable on a non-discriminatory basis.

Believing that it is important for the Committee to
begin consideration of its report at the earliest possible
date, in order to expdite the agreement on Definifive
%rrangements, the United States proposes that the Committee
begin its study of this subject. Accordingly, this paper
submits for the Commiftee's consideration a propcsal
containing an outline of the Definitive Arrangements,

I. Introduction

A. Objectives of  the Definitive Arrangements________

In considering the form, structure and purpos
of the Definitive Arrangements, certain objectives
concerning the provision of satellite communications
services appear to be shared by all States. It is
in the interest of each State that:

1. High quality and reliable communications
services be available to it at the lowest possib'e
cost. This objective implies that a communif-a-
tions satellite system be designed to achi,..ve a
maximum in efficiency, including arrangements
allowing each State ac.--ss by the most dir,,-t
routirg practicable to every other Stat with
which it has joint co=unications

It also impljes that any unnecessary dupli.cPf-ion
of fa-i14 +- 1---s, whether t'ley lecated in
or on t-h-. sheul.-1 be avoid-,'d.
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2. To the extent technologically possible, the.
system assure that facilities be available to .
meet each State's requirements for satellite
communications when they arise.

3. The technology of satellite communications
be developed at the most rapid pace economically
practicable, and the benefits of such techno-
logical advances be available to all States.

4. It have an opportunity to participate, to
the extent of its capability, in the research,
development and manufacturing opportunities in
the field of satellite communications_

B. Basic International Characteristics of Communica-.
tions 1c) Satellite

Communications satellites have a number of
characteristics that are fundamentally international • •
in nature. International cooperation in establishment

and operation of satellite communications facilities
is peculiarly important because of these basic facts:

1. Geo-stationary satellites occupy locations

(or "parking slots") in orbit in the plane of -

the earth's equator. The available number of

such slots is limited, and they therefore
constitute a valuable international resource

2. Communications satellites utilize the
electromagnetic frequency spectrum, also a
vital and limited international resource,

3. Communications satellites radiate electro-

magnetic energy, which cannot now or in the
foreseeable future be precisely confined within

national boundaries. This energy is capable

of causing interference to other communications.
facilities.

4.. Communications satellites are themselves
susceptible to harmful interference from other
electromagnetic radiations.

Recognition of the foregoing considerations and objective-z,

coupled with the desire to promote world p,)ace and

understanding through vastly improved and expanded
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worldwide communications, led to formation in 1964
of the single global commercial communications satellite
system.

C. Experience of INTELSAT to Date

The experience of INTELSAT to date demonstrates
convincingly that the single global system concept
established in the INTELSAT agreements of 1964 was
well designed to meet the objectives stated in Section A
above, taking into account the international nature of
communications by satellite outlined in Section B
above.

The INTELSAT structure has provided an excellent
institutional framework to achieve the .objective
of cooperative administration of international commercial
communications satellite facilities, compatible with
international understandings concerning use of the radio
frequency spectrum. It accurately reflects the fact
that satellites are facilities ideally suited for joinf-
use by many States and that extensive international
cooperation is required to assure the success of a world-
wide communications satellite system

But in addition to meeting the communications
objectives set forth above--and perhaps even more
important--INTELSAT has demonstrated that it is possible)
for many States to combine together to develop effi-
ciently and quickly a most advanced technology, to use
wisely scarce international resources, and to operate,
in a businesslike fashion, a complicated system providing
a needed service.

Because of the nature of INTELSAT's task, its
success or failure should be judged today--and will be
in the future--largely (though not entirely) by the
manner in which it harnesses the capital, manpower,
technology and other available resources to provide
a high-quality, low-cost service and otherwise meets the
needs of the participants. Accordingly, INTELSAT
requires a form of international cooperation which
differs in certain significant respects from that
applicable) to other multi-national bodies with which we

!II are acquainted.

By these standards, .INTELSAT has been a succ:,,ss,
and an important development in techniques of inter-
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national cooperation. We conclude, consequently, that
it is desirable to retain the essential INTELSAT concept.
Nevertheless, experience and a look to the future
indicate the possibility of making certain changes that
would foster improved international cooperation and
increase the benefits from such cooperation.

II. Purpose and Scope of the INTELSAT Organization

As under the Interim Arrangements, the purpose of INTELSAT
would be to provide for the design, development, construction,
establishment, maintenance and operation of the space segment
of the global commercial communications satellite system. The
space segment of this system would comprise the communications
satellites, and the tracking, control, command and related
facilities required to support the operation of the satellites

The scope of INTELSAT's authority and activity would remain
similar to its present scope--to meet the needs of its members
for all satellite communications services through a basic,
growing system of satellites. This broad statement of INTELSAT's
scope requires some further analysis, in terms of both its
functional and geographic scope.

A. Functional Scope

INTELSAT would have authority to furnish all kinds
of services, not only traditional long distance commu-
nications services, but indeed all services which can be
provided by means of communications satellites. It is
fully anticipated that the capabilities of the global
system will be enhanced with time, as technology advances
and the traffic requirements of its participants increase.
It is contemplated that the needs which the space segment
will be expected to meet will become increasingly diver-
sified, and that INTELSAT will provide a variety of needed
services.

B. Geographic SCOD,2

It is important to recognize, however, that in cuice
another sense INTELOAT's facilities must serve a variety
.of different nee(7.s. and that tha. Definitive Arrangements
must take full account of this variety. To data INTELST
has been engagee primarily in planning and bringing al.:out
a system providing a basic global coverazi-e, that is, a
system largely intenc1e,.5 to -rovide international c=mu-
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411 nications services. Under the Definitive Arrangements

•

•

INTELSAT would obviously continue to do this.

As a general rule the basic INTELSAT system will
also be able to provide efficiently and well domestic
communications services Clearly communications satel-
lites will play a significant role in domestic commu-
nications; each State will have to determine how it wishes
to use satellite facilities for domestic communications .
purposes.

States might use communications satellites for
domestic services in several ways

--by obtaining circuits in an INTELSAT satellite
--by operating a separate' satellite solely for

domestic service, or
--by operating a separate satellite for joint

use of a group of neighboring countries for
their respective domestic traffic demands.

The decision among such methods should logically
be based on whether the requirements can be met more
efficiently and economically by a satellite owned by
INTELSAT or by a separate satellite.

Certainly two closely related concepts are
fundamental. First, inasmuch as States have tradi-
tionally exercised jurisdiction over their domestic
telecommunications, provision should be made for the
establishment of separate satellites by a member of
INTELSAT to meet its domestic needs. Second, clearly
the space segment of even a domestic satellite system
is a matter of legitimate international concern, and no
action should be taken in the establishment of a domestic
system which is incompatible with the global INTELSAT
system.

Accordingly, this paper contemplates two categories
of satellites.

1. Category A Satellites 

Category A satellites would be Chose satellites
established on the initiative of the Governing Body
of INTELSAT. They would be designed to provide
global coverage and intended mainly to serve the
international communications needs of INTELSAT
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members. They would be available to serve domestic
needs of members of INTELSAT to the extent desired.

Category A satellites would be financed by
all members of INTELSAT in accordance with the
arrangements described elsewhere in this paper which
relate each member's investment directly to its use
of these satellites.

The Governing Body of INTELSAT would be
responsible for making all decisions with respect
to the design, development, construction and estab-
lishment of Category A satellites and the conditions
of their use.

Operational control of Category A satellites
would be provided by INTELSAT through the Manager.

2. Category_B Satellites 

Category B satellites would be those satellites
intended specifically to meet the domestic needs of
an INTELSAT member. In order to assure that legit-
imate international concerns be fully protected,
prior to the establishment of such a satellite
the Governing Body would have to decide that:

(a) The .establishment of such facilities
would be consistent with INTELSAT's proposed
use of the frequency spectrum- and orbital
space, and

(b) The proposed mechanism and techniques
.for control of these satellites were adequate,
and the radiation emitted from the satellites
would not cause harmful interference.

A member desiring to establish Category B
satellites could achieve this by any one of three
means

--it could request the Governing Body to
establish a Category B satellite jointly
financed in the same manner as Category A
satellites.

--if a member did not wish to h_va a jointly
financed satenite or if the Governing BD:iy
failed to act affirmative7 y on a rogues" of
a member, th.-, member wu1d be. entitled '-

.have a satellite or satellites establis-cled
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by INTELSAT but financed entirely by the
member concerned. In this case, the member

would be obligated to pay all costs allocable

to the satellite or satellites established

in this manner. Accounting principles would

be set forth in the Definitive Arrangements

to ensure that all members receive the

financial benefits resulting from the alloca-

tion of common costs among Category A satel-

lites and the above two methods of estab-

lishing Category B satellites. The design,
development and construction of the Category
B satellites of the types mentioned above
could be, if desired, in accordance with
specifications provided by the member for
which they would be established. Operational

control of these Category B satellites could
be exercised by INTELSAT through the Manager
or, if desired, by the member for which the
satellites were established.

--if a member does not wish to establish or
have established Category B satellites by
either of the means outlined above, the
member could establish a Category B satellite
or satellites itself. In this case, financing

design, de-,elopment, construction, procurement

and operational control would be the respon-
sibility of the member concerned rather than
that of INTELSAT.

Participation in INTELSAT

Participation in the global commercial communications
satellite system shall be available to all nations—large
and small, developed and developing. INTELSAT members
shall continue to have full and non-discriminatory access
to Category A satellites. Non-member States may utilize
INTELSAT Category A satellites in accordance with arrange-
ments negotiated between them and a member or members of
INTELSAT.

D. Obli2Lions of INTELSAT Members 

.INTELSAT members would obligate themselves to meet
their satellite communications requirements in accordance
14ith the provisions outlined in this paper. However, none
of the arrangements discusse0 in this paper would affect
the right of each member to establish satellites to meet
unique and vital governmental needs.
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Financial Participation

A key question in framing the Definitive Arrangements
is the method by which INTELSAT shall fix the financial
participation of its members. This participation determines .
the proportionate share of the total INTELSAT investment
which each member shall make, as well as the proportionate
share of the revenue and expenditures which each member shall
be entitled to share or obligated to bear, This financial.
participation, which is in a sense the fundamental element of
membership, is herein sometimes called the "investment share".

It appears that the fairest and most logical way to
determine the investment shares of members is to.relate these
shares to the members' respective use of the INTELSAT-financed
assets and facilities. These would include all Category A
satellites and any Category B satellites financed by INTELSAT
(together hereafter sometimes refetred to as "INTELSAT-financed
facilities"). In considering this concept it is desirable to
examine briefly the meaning of the term "use", the manner in
which actual use was considered in the establishment of the •
present INTELSAT structure, how changing use patterns could be.
reflected in changing investment shares, and how to deal with
States that desire to be members but, for any of-several
reasons, do not actually use the facilities

A. Concept of Use

The use contemplated herein means actual use of the
INTELSAT-financed facilities by a member. It should be
made clear that a member need 'not have an earth station
in its territory to use Category A satellites, but could
use them through Che earth stations of a nearby member.

B. Background

During negotiations of the Interim Arrangements an
effort was made to relate investment shares (called
quotas in the Agreement Establishing Interim Arr.ange-
ments) as realistically as possible to the expected use of
the global commercial communications satellite system.
For this purpose, reliance was placed principally on
estimated 1968 long distance telephone traffic considered
suitable for satellite communications. Thesa eata,
developed at the World Plan Committee Meeting of the ITU
held in Rome in 1963, and refined at a meeting of traffic
experts in Montreal in April 1964, were necessarily
prelimirmry and incomplete. For example, thoy could not
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include adequate consideration of non-voice usage, services
first made available because of satellites, and use by
geographic areas which woule have modern communications
available for the first time 'because of satellites. In
all likelihood there will be a substantial imbalance in
1969 between investment quotas and actual use of the global
system, due not only to these factors but also to the
limitations inherent in fixed quotas.

While it was impossible for the investment quotas
established under the Interim Arrangements to be in
accord with actual use of the space segment, by 1969 or
1970 the development of the global system will be suffi-
ciently advanced to enable the members' investment shares
in INTELSAT to be brought into proportion to their
respective use

C. Keepina Investment Proportionate with Use

In order to keep each member's investment in INTELSAT
proportionate to its use of INTELSAT-financed satellites,
investment shares would be allocated among members of
INTELSAT at the following times:

1. On entry into force of the Definitive
Arrancements. The total unamortized investment
in the space segment at that time, together with
any additional capitalization deemed necessary,
would be re-alloca-ted among members of the
organization in accordance with the respective use
by members during .the previous year.

2, Thereafter, annually, when investment would
again be brought into direct proportion with each
member's use of satellites during the previous year.

Appropriate accounting principles would be established
to 'ensure that investments actually made by members would be
taken into account whenever investment shares are re-allocated.

D. MiniTum Investment Share

By the time the Definitive Arrangements enter into
force, some present INTELSAT members may not bE using the
INTELSAT facilities ater the Derina.lve
Arranelvtonts on,:.er into force, othcr States r7.1:y wish to
participate in INTELSAT and have a voice in its development
even though they have no immeJiate opportunity to use the
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:INTELSAT facilities, or may use them only minimally.
In order to accommodate these situations, the Definitive
Arrangements should provide for a minimum investment
share, not dependent on use, of perhaps .025%.

IV. The Structure of the Organization

A. Overall Structure

As under the Interim Arrangements, the INTELSAT
consortium would be an unincorporated joint venture.
It would have three organs—a Governing Body, with
functions corresponding to those of the Committee;
an Assembly of Members; and a manager with functions
similar to those exercised by Comsat as manager
under the Interim Arrangements.

B.The GovernaBodiny_____-_

The Governing Body would be the executive body
of the organization and would possess all the powers
and functions necessary to carry out the purposes of
the organization. In addition to powers possessed by
the Committee. the Governing Body would be responsible
for certain previously described decisions with
respect to the establishment of Category B satellites,
concluding management contracts, and setting the agenda
for the annual meeting of the Assembly of Members,.

Eligibility for representation on the Governing
Body would be based upon the size of members' invest-
ment shares Members could be represented either
singly or in groups with the minimum investment share
required for representation set at a level to ensure
that the Governing Body would be approximately the
size of the Committee.

The vote of the representative on the Governing
Body of each member or group of members of the orga-
nization would be directly proportional to the in-
vestment share of such member or group. An upper limit
of 50% on the voting power of any particular member
would be sot with a view to preventing there being
inordinate voting power in any one member.

The required majority for taking decisions within
the Govcrning Body would differ somewhat from that
required under Article V of the present Agreement. A
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majority of two-thirds of the voting power of the

organization would be required for decisions on all

substantive matters. A simple majority of the voting .

power would be required for decision on purely procedural

questions.

C. The Assembly of Members

Both the Interim Arrangements and the Definitive

Arrangements proposed herein contemplate that the aff0_rs

of INTELSAT shall be conducted by a Governing Body of

reasonable size. Members with relatively small invest-

ment shares can be represented on that body by combining.

Nevertheless, at present a number of the members with

smaller investment quotas are not represented on the Commit-

tee, and it is possible that this would continue to be

so under the Definitive Arrangements. Consequently, it

is felt that an annual meeting of all members of the .

organization would be desirable in order to provide a

direct opportunity for all members to participate in

the affairs of the organization. This meeting would
be the Assembly of Members.

The Assembly of Members should have the following

powers and responsibilities:

1. To receive and consider a report from the

Governing Body concerning the organization's

activities and performance during the, preceding

year and the organization's plans and programs

for the future;

2. To consider and approve or disapprove the

recommendations of the Governing Body concerning

any change of Manager or the arrangements between

the organization and the Manager;

• 3. To receive and consider such other reports

as shall be furnished to it by the Governing
Body and to act upon all such matters referred'
to it by the Governing Body;

4. To discuss matters relating to operation of
the INTELSAT system and make recommendations
thereon to the Governing Body.

All decisions of the Assembly shall require the
concurrence of a majority of the members of the Assembly
holding at least two-thirds of the investment shares of
the organiz.ation.
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D. The  Manager

As under the Interim Arrangements, a single entitl

would be designated to serve as Manager. Steps should

be taken to assure appropriate international participation

in the managerial function; the Manager, for example,

should retain the services of qualified personnel from

member countries, The Manager would continue to function

subject to the general policies and specific determinations

made by the Governing Body.

Subject to the rights of members with respoct to

Category B satellites as set forth herein, the Manager's

functions would be set forth in the agreements incorporating

the Definitive Arrangements and would include (i) coor-

dination of facilities, (ii) coordination and maintenance

of effective satellite utilization, (iii) negotiation

and administration of all contracts, (iv) coordination of

research and development for INTELSAT, (v) system planning

for program development, and (vi) administrative support

to the Governing Body and the Assembly of Members

A management contract would be concluded between

the Governing Body and the Manager in order to define

clearly the scope of the Manager's activities, the
line of the Manager's authority, the standard of per-

formance required of the Manager, and remuneration of

the Manager. The management contract would be reviewed

and renegotiated periodically. In order to provide con-

tinuity and to make use of the experience accumulated,

Comsat should be designated as Manager

In order to provide the organization with
flexibility, the agreements incorporating the Definitive

Arrangements would provide that the entity serving as
. Manager could be changed if the Assembly of Members
approved a change proposed by the Governing Body.
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DRAFT INTELSAT INTERGOVERNMENTAL AND OPERATING AGREEMENTS

These draft Agreements have been annotated with references

to the Report of the Interim Communications Satellite

Committee on definitive arrangements for an International

Global Communications Satellite System (ICSC-36-58E),

to the existing INTELSAT Agreements, to each other, and,

in exceptional cases, to outside sources.

These annotations are intended solely as an aid in

locating relevant portions of the documents referred

to and are not presented as an exhaustive list of

portions identical, similar, or contrary to the

annotated section.

The symbols U, SM, M, SS, S and P after paragraph

numbers refer to views of the ICSC on the paragraphs

and mean "unanimous", "substantial majority", "majority",

"substantial support", "support", and "proposal" re-

spectively.
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Proposed Intergovernmental Agreement

AGREEMENT ESTABLISHING DEFINITIVE ARRANGEMENTS FOR A

GLOBAL COMMERCIAL COMMUNICATIONS SATELLITE SYSTEM

PREAMBLE 1/

The Governments party to this Agreement

Noting that pursuant to the Agreement Establishing Interim Arrangements

for a Global Commercial Communications Satellite System and the related

Special Agreement, both of which entered into force on August 20, 1964, an

operational global commercial communications satellite system (hereinafter

referred to as the "global satellite system") has been established by the

International Telecommunications Satellite Consortium (INTELSAT); 
21

Desiring to continue the development and improvement of the single

global satellite system as part of an improved global communications network

which will provide expanded communications services to all areas of the world

3/
and which will contribute to world peace and understanding; —

Determined, to this end to provide, for the benefit of all nations

and areas of the wor1J, through the most advanced technology available,

1/ The Preamble is primarily a restatement of the principles contained

in the preamble to the Interim Agreement. Two new paragraphs have been

added.

2/ New

3/ Restatement of Interim Agreement preambular paragraph 2. See also:

ICSC-36-58E, paragraphs 181(SM) and 183(M).
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the most efficient and economical facilities possible consistent with the

best and most equitable use of the radio spectrum and of orbital space; A/

Believing that satellite communications should be organized in such a

way as to permit all nations and areas of the world to have access to the

global satellite system and those States so wishing to invest in the system

with consequent participation in the design, development, construction,

provision of equipment, establishment, operation, maintenance and ownership

of the system; .5_1

Recalling the principle set forth in Resolution No. 1721 (XVI) of the

General Assembly of the United Nations that communications by means of

satellites should be available to the nations of the world as soon as

6/practicable on a global and non-discriminatory basis; —

Recalling the provisions of the Treaty on Principles Governing the

Activities of States in the Exploration and Use of Outer Space, Including

the Moon and Other Celestial Bodies;

Agree as follows:

4/ Restatement of Interim Agreement preambular paragraph 3. See also:
ICSC-36-58E, paragraphs 181(SM), 183(M), 168(U), and 175(SM).

5/ Restatement of Interim Agreement preambular paragraph 4. See also:
ICSC-36-58E, paragraphs 181(SM) and 174(SM).

6/ Interim Agreement preambular paragraph 1. See also: ICSC-36-58E,
paragraph 181(SM).

7/ New.

•

•

•

•



ARTICLE I —j
1

In this Agreement:

(a) "Interim Agreement" means the Agreement Establishing Interim

Arrangements for a Global Commercial Communications Satellite System, done

at Washington, D.C., concluded by Governments, and which entered into

2/
force on August 20, 1964. —

(b) "Special Agreement" means the Agreement among Governments and

entities designated by Governments which was concluded and signed pursuant

to provisions of the Interim Agreement and which entered into force on

August 20, 1964. 2/

(c) "Design" and "development" include research. A/

(d) The "Operating Agreement" means the Agreement signed by Governments

party to this Agreement or by the communications entities designated by

.51
such Governments pursuant to Article III of this Agreement.

(e)"Party" means a Government for which this Agreement is definitively

6/
or provisionally in force. —

1/ Article I defines terms used throughout the Agreement.

2/ ICSC-36-58E, paragraph 146.

3/ iCSC-36-58E, paragraph 147.

4/ Interim Agreement, Article I(b)(ii); Special Agreement, Article 1(d).

5/ New. Sec ICSC-36-58E, paragraph 152.

6/ ICSC-36-58E, paragraph 153.
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(f) "Signatory" means a Government, or the communications entity

designated by a Government party to this Agreement, which has signed the

Operating Agreement. 21

(g) "Space segment" means the communications satellites, and the

tracking, command, control, monitoring and related facilities and equipment

required to support the operation of the communications satellites.

(h) "INTELSAT space segment" means that space segment which is owned

in undivided shares by the Signatories in accordance with this Agreement

and the Operating Agreement and shall include that space segment which was

9/
owned by the signatories to the Special Agreement. —

(WINTELSAT property and assets" means the property and assets,

including the INTELSAT space segment, owned by the Signatories in undivided

10/
shares. --

(j) "Telecommunications" means any transmission, emission, or reception

of signs, signals, writings, images and sound or intelligence of any nature

which can be provided by satellites and shall in no case be interpreted as

implying any limitation upon the types of telecommunications services for

11/
which INTELSAT may provide space segment facilities. —

7/ Special Agreement, Article l(f); ICSC-36-58E, paragraph 154.

8/ Interim Agreement, Article I(b)(i). See also ICSC-36-58E, paragraph 157.

9/ New. See ICSC-36-58E, paragraph 157.

10/ New. See ICSC-36-58E, paragraphs 518(SM) and 519(S).

•

•

•

11/ New. See International Telecommunication Convention, Montreux, 1965,

Annex 2, which defines "telecommunication" as: "Any transmission, emission

or reception of signs, signals, writing, images and sounds or intelligence

of any nature by wire, radio, optical or other electromagnetic systems."
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(k) "Public telecommunications services" includes public services,

fixed and mobile, which can be provided by satellite such as telephony,

telegraphy, telex, facsimile and data transmission, relay of radio and

12/
television programs, and leased circuits for any of these purposes.

(1) "Specialized telecommunications services" includes services other

than public telecommunications services which can be provided by satellite

such as, but not limited to, aeronautical, maritime, radio-navigation,

space research, and broadcasting services. 11/

(m) "Domestic telecommunications services" means telecommunications

among and between places under the jurisdiction of a single State.

(n) "International telecommunications services" means all telecommuni-

cations services other than domestic telecommunications services. 11/

(o) "Investment share" means the percentage of ownership in the

INTELSAT space segment of a Signatory as determined pursuant to Article 4 of

16/
the Operating Agreement. --

12/ ICSC-36-58E, paragraph 159.

13/ ICSC-36-58E, paragraph 160.

14/ See ICSC-36-58E, paragraph 161.

15/ New.

16/ New.
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ARTICIY II 11

(a) Tlw Parties to this Agreement shall continue to cooperate in pro-

viding, in accordance with the principles set forth in the Preamble to this

Agreement, for the design, development, construction, establishment, operation,

and maintenance of the INTELSAT space segment and such other space segments

as may be provided by INTELSAT pursuant to this Agreement and the Operating

2/
Agreement. —

(b) The Parties agree that all of the rights and obligations of the

signatories to the Special Agreement created under the Interim Agreement

and the Special Agreement and outstanding on the date of entry into force

of this Agreement and the Operating Agreement shall be assumed by the

Signatories to the Operating Agreement under the terms and conditions set

forth in the Operating Agreement. As of the date the Operating Agreement

enters into force, the Signatories shall own the INTELSAT space segment in

undivided shares in proportion to their respective investment shares in the

INTELSAT space segment subject to Article 4 of the Operating Agreement. 
V

I/ This Article states in general terms the decision of the Parties to
continue the operation of INTELSAT and lays down the principle that the
rights and obligations of signatories of the Special Agreemont pass to
Signatories of the Operating Agreement.

2/ Interim Agreement, Article I(a). See also ICSC-36-58E, paragraph 190(U).

3. ICSC-36-58E, paragraph 518(SM).

•

•

•
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1/
ARTICLE III —

(a) Each Party shall sign, or shall designate a communications entity,

public or private, to sign, the Operating Agreement which shall be concluded

further to this Agreement and which shall be opened for signature at the same

time as this Agreement.V Relations between any Signatory and the Party

which has designated it shall be governed by the applicable domestic law. 
V

(b) The Parties contemplate that administrations and communications

carriers will, subject to the requirements of their applicable domestic

law, negotiate and enter directly into such traffic agreements as may be

appropriate with respect to their use of channels of communication provided

pursuant to this Agreement and the Operating Agreement, services to be

furnished to the public, facilities, divisions of revenues and related

4/
business arrangements. —

1/ This Article provides that the definitive arrangements will be in two

agreements and obligates a Party to the Agreement to sign or designate a

Signatory to the Operating Agreement. The Article also describes the

general expectation that administrations and communications carriers

will handle directly the matters mention
ed.

2/ Interim Agreement,
and 574(U).

3/ Interim Agreement, Article II(a).

4/ Interim Agreement, Article II(b).

Article II(a); ICSC-36-58E, paragraphs 570(SM)
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ARTICLE IV 1/

(a) An Assembly is hereby established 21 which shall be composed of

one representative from each Party or its Signatory, as determined by

each Party prior to each meeting of the Assembly. 2
/ The Assembly shall

meet at least annually [every two years] and may be convened in special

meeting at any time by the Chairman of the Board of Governors upon a

4/
recommendation of the Board of Governors. — The first meeting of the

Assembly shall commence within one year after this Agreement and the

Operating Agreement enter into force. The date of subsequent meetings not

convened by the Chairman of the Board of Governors shall be determined by

the Assembly. The meetings of the Assembly shall take place at the head-

quarters of INTELSAT unless otherwise determined by the Assembly.

(b) The Assembly shall elect a President and such other officers as

may be required at the beginning of each meeting, and they shall hold

office for the duration of the meeting. The Assembly shall adopt its

own rules of procedure.

(c) A quorum in the Assembly shall consist of a majority of the repre-

sentatives which includes representatives ot Signatories which, or of Parties

the Signatories of which have at least two-thirds of the investment shares

in the INTELSAT space segment. Decisions and recommendations shall be

1/ This Article provides for an Assembly of representatives of Parties

or Signatories to meet periodically, and provides for Assembly election

of officers, voting and quorum requirements, and functions.

244(U).

247(M).

316(SS).

2/ ICSC-36-58E, paragraph

3/ ICSC-36-58E, paragraph

4/ ICSC-36-58E, paragraph

•
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made in the Assembly by a majority of the representatives present and

voting, which includes representatives of Signatories which, or Parties the

Signatories of which, have investment shares in the space segment equal to

two-thirds of the investment shares of all Signatories and Parties whose

representatives are present and voting.

(d) The Assembly shall:

5/

(i) If the Assembly deems advisable, select at its first meeting
more than one year after this Agreement enters into force and
at appropriate meetings thereafter, not more than three repre-
sentatives to serve on the Board of Governors from among
Signatories not otherwise represented thereon, provided
that the Assembly shall make no such selection if, at the
commencement of the meeting, the Board of Governors consists
of 20 or more representatives. 21 Representatives selected
hereunder shall serve for one [two] year from the date of
selection and thereafter until a new selection is made hereunder
or until the Board of Governors consists of 20 representatives
without regard to representatives selected hereunder, whichever
first occurs. In making selections hereunder, the Assembly
shall consider the use by the Signatories of the INTELSAT space
segment and the geographic composition of the Board of Governors

(ii) Consider and act on any recommendation made by the Board of
Governors to the Assembly concerning the Manager pursuant to
Article V(b). 8/

(iii) Consider and act at its next subsequent meeting on any
recommendations made by the Board of Governors to the Assembly
concerning an increase in the limit of the net contribution
set forth in Article IX of this Agreement. 9/

(iv) Consider and act on recommendations made by the Board of
Governors to the Assembly of proposed amendments to the
Operating Agreement. 10/

5/ ICSC-36-58E, paragraph 314(P).

6/ ICSC-36-58E, paragraph 300(SS).

7/ ICSC-36-58E, paragraph 350(SM). See also paragraphs 351(SS), 352(S),
354(P) and 355(P).

8/ See ICSC-36-58E, paragraphs 305(15), 461(SS).

9/ ICSC-36-58E, paragraph 304(S).

10/ ICSC-36-58E, paragraph 301(SS).
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(v) Consider proposed amendments to this Agreement and recommend
whether a Conference of Parties shall be convened in accordance
with Article XIV of this Agreement. 11/

(vi) Consider an annual (biennial) report from the Board of Governors
concerning the activities and performance of the Board of
Governors and the Manager during the preceding year and the
plans and programs of the Board of Governors for the future. 12/

(vii) Consider such other reports as may be submitted to the Assembly
by the Board of Governors, and act on all matters as may be
referred to it for action by the Board of Governors. 12/

(viii) Consider and act on a recommendation by the Board of Governors
to the Assembly that a Party shall be deemed to have withdrawn
from this Agreement for failure to comply with the obligations
thereunder. 13/

Any modification proposed by the Assembly to a recommendation of the Board

of Governors shall be referred to the Board of Governors for its con-

sideration and appropriate action. If the Board of Governors approves the

recommendation as modified by the Assembly, such recommendation may be

implemented without further action by the Assembly. The Assembly may also

consider other questions or matters within the scope of this Agreement or

the Operating Agreement and may make recommendations to the Board of Governors

on any such questions or matters.

11/ See 1CSC-36-587, plragrRp:J 307(S).

12/ ICSC-36-58E, paragraph 295(M).

13/ ICSC-36-58E, paragraph 296(M).

•

•



ARTICLE V —I
1

(a) A Board of Governors is hereby established V to give effect to

this Agreement and the Operating Agreement. 2/ The Board of Governors shall

have responsibility for the design, development, construction, establishment,

operation and maintenance of the INTELSAT space segment and for any other

activities which are undertaken by INTELSAT pursuant to authority contained

in this Agreement and the Operating Agreement. The Board of Governors

shall have the powers and shall exercise the functions set forth in this

5/
Agreement and the Operating Agreement. — The powers of the Board of

Governors shall include, but not be limited to, the following:

Adopting policies, plans and programs in connection with the

design, development, construction, establishment, operation or
maintenance of the INTELSAT space segment and, as appropriate,
in connection with any other activities which INTELSAT is
authorized to undertake.

(ii) Adopting procurement policies, regulations and procedures and
approving procurement contracts in excess of an amount specified
by the Board of Governors. 6/

(iii) Adopting procedures for determination of annual and other
adjustmen15 of the investment shares. 7/

1/ This Article provides for a Board of Governors of INTELSAT, with respon-
sibility for the INTELSAT space segment and other authorized INTELSAT
activities. The general provision is followed by a partial list of
particular powers of the Board of Governors.

2/ ICSC-36-58E, paragraph 244(U).

3/ ICSC-36-58E, paragraph 369(U).

4/ ICSC-36-58E, paragraph 370(U).

5/ Interim Agreement, Article IV(a).

6/ 'CSC-36-58E, paragraph 373(U).

7/ ICSC-36-58E, paragraph 375(11).
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(iv) Adopting financial policies and approving budgets by major

categories. 8/

(v) Adopting policies and procedures for the acquisition, protection

and distribution of rights in inventions and data consistent
with Article 8 of the Operating Agreement. 2./

(vi) Adopting criteria and procedures for approval of earth stations

for access to the INTELSAT space segment, for verification and

monitoring of performance characteristics of earth stations

having access, and for coordination of such earth station

access to and use of the INTELSAT space segment. 10/

(vii) Adopting terms and conditions governing the allotment of

INTELSAT space segment capacity.

(viii) Taking such actions as may be appropriate in accordance with

the provisions of Article IX with respect to the increase of

the net contribution. 11/

(b) The Board of Governors is authorized to recommend a new Manager

to the Assembly. 12/

(c) The Board of Governors may, if and when it deems appropriate,

establish relationships with other organizations.

8/ See Interim Agreement, Article V(c)(iii).

9/ See Special Agreement, Article 10(f) and (g).

10/ ICSC-36-58E, paragraphs 376(U), 377(U), and 378(U).

11/ See Interim Agreement, Article VI(b).

12/ ICSC-36-58E, paragraph 461(SS).
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ARTICLE VI 
lj

(a) The Board of Governors shall be composed of

2/
(i) one representative from each Signatory — whose investment

share is not less than   percent of all investment

shares in the INTELSAT space segment. 3/

(ii) one representative from each of any two or more Signatories

who have agreed to combine in order to be represented and

whose combined investment shares in the INTELSAT space segment

are not less than percent of all such shares. 4/

(iii) one representative from each of any five or more Signatories

who have agreed to combine in order to be represented, 5/

and

(iv) such representatives as may be selected by the Assembly

pursuant to Article IV(d)(i). 6/

No Signatory shall be represented under more than one of the foregoing

categories.

(b) For purposes of representation on the Board of Governors, an

adjustment of investment shares will be effective thirty days after it

has been made pursuant to Article 4 of the Operating Agreement. Signatories

may combine for representation under paragraph (a)(ii) and (iii) of this

Article at any time.

1/ This Article provides for the representation of Signatories on the

Board of Governors as well as a system of weighted voting, a quorum

requirement, election of officers and other matters relating to the

functioning of the Board of Governors.

2/ ICSC-36-58E, paragraph 346(M).

3/ ICSC-36-58E, paragraph 357(U). See also Interim Agreement, Article TV(b).

4/ ICSC-36-58E, paragraph 357(U). See also Interim Agreement, Article IV(b).

5/ ICSC-36-58E, paragraph 361(S).

6/ See ICSC-36-58E, paragraph 358(M).
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(c) Each representative of a Signatory or group of Signatories shall

have a vote equal to the total investment share of the Signatory or group

of Signatories he represents. 7/ Each representative shall cast his entire

vote in the same way on any question or shall abstain from voting his entire

vote. If the representative of any Signatory or group of Signatories shall

have more than 50 percent of the vote of all Signatories and groups of

Signatories entitled to be represented in the Board of Governors he shall

cast no more than the vote which is equal to 50 percent of the total vote

of all Signatories and groups of Signatories entitled to be represented

in the Board of Governors. 131

(d) The Board of Governors shall endeavor to act unanimously; 21

however, if it fails to reach unanimous agreement, its decisions and

recommendations shall be made by the concurrence of representatives whose

total vote, out of the votes of all Signatories and groups of Signatories

entitled to be represented in the Board of Governors, equals at least a

•

•

(0 majority of the investment shares of such Signatories and

groups in the case of procedural questions; 10/

(ii) two-thirds majority of the investment shares of such Signatories

and groups in the case of substantive questions. 11/

(e) Any dispute whether a particular question is procedural or sub-

stantive shall be decided by the Chairman of the Board of Governors. Any

such decision of the Chairman may be overruled by a majority of representatives 0
present and voting, each representative having one vote.

7/ See ICSC-36-58E, paragraphs 393(SM) and 399(S) and Interim Agreement,

Article V(a).

8/ ICSC-36-58E, paragraph 410(SS).

9/ ICSC-36-58E, paragraph 403(U); Interim Agreement Article V(c).

10/ See ICSC-36-58E, paragraph 423(SM).

11/ ICSC-36-58E, paragraph 419(M). See also Interim Agreement, Article V(c).
•
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(0 The first meeting of the Board of Governors shall be convened

by the last Chairman of the Interim Communications Satellite Committee

within sixty days from the date this Agreement and the Operating Agreement

enter into force.

(g) A quorum in the Board of Governors shall consist of representatives

having at least two-thirds of the vote of all Signatories and groups of

Signatories entitled to be represented in the Board of Governors. 12/

(h) The Board of Governors shall adopt its own rules of procedure,

which shall include the method for selection of a Chairman and such other

officers as may be required and the duration of their tenure. Notwithstanding

the provisions of paragraph (d) of this Article, such rules may provide any

method of voting in the election of officers as the Board of Governors

deems appropriate.

(i) In the performance of its responsibilities under this Agreement

and the Operating Agreement, the Board of Governors shall be assisted by

such advisory committees as it deems appropriate. 13/

12/ See Interim Agreement, Article V(b).

13/ Interim Agreement, Article IV(d).
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1/, 2/
ARTICLE VII —

The Communications Satellite Corporation shall act as the Manager of

3/
INTELSAT, — subject to replacement as provided in Article V(b). The

Board of Governors shall conclude a contract with the Manager setting forth

the terms and conditions under which the Manager will perform its functions. I/

The contract shall provide for inclusion on the Manager's staff of qualified

personnel from States Party to this Agreement. Pursuant to general policies

of the Board of Governors and to specific determinations it may make, the

activities of the Manager shall include, but not be limited to: -621

(i) Development, design, construction, establishment, operation
and maintenance of the INTELSAT space segment.

(ii) Development, design, construction, establishment, operation

and maintenance of the space segment of other telecommunications

facilities which may be provided by INTELSAT pursuant to this

Agreement.

(iii) Providing for the administrative and other operating require-

ments of INTELSAT, including its financial management.

1/ This Article provides for INTELSAT to be managed by a Manager, under a

written contract with the Board of Governors, and under the Board of

Governors' direction. Subject to replacement, COMSAT is named as

Manager. The Manager's range of activities is generally described and

there is a specific provision for including qualified nationals of

Parties on the Manager's staff.

2/ See Interim Agreement, Article VIII.

3/ ICSC-36-58E, paragraphs 444(P) and 451(S).

4/ ICSC-36-58E, paragraph 461(SS).

5/ ICSC-36-58E, paragraph 476(SS).

6/ See 'CSC-36-58E, paragraphs 465-474.
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1/
ARTICLE VIII —

(a) The primary objective of the Parties to this Agreement is to provide

for the design, development, construction, establishment, operation and

maintenance of the space segment to meet international public telecommuni-

cations services requirements, -?-/ and the Parties and the Signatories agree

that the space segment utilized to meet these requirements shall be the

space segment provided by INTELSAT. The Parties and Signatories further

agree that they shall not establish, or participate through ownership in

the establishment of, or use, any space segment other than the INTELSAT

space segment to meet international public telecommunications requirements.

(b) To the extent any Signatory, Party or any person within the juris-

diction of a Party establishes or otherwise acquires space segment facilities

3/

separate from the INTELSAT space segment to meet its domestic public or

specialized telecommunications services requirements or international specialized

telecommunications services requirements, the Parties and Signatories agree

that the establishment, acquisition and operation of any such facilities

will be subject to prior determination by the Board of Governors that:

(0 They will be consistent with the use of the radio spectrum
and orbital space by the existing or planned INTELSAT space
segment,

(ii) The mechanisms and techniques for control of such space
segment facilities will be adequate, and

1/ This Article describes the scope of activities INTELSAT is authorized
to engage in and contains the agreement of the parties in respect to the
establishment and use of a space segment other than that provided by
INTELSAT.

2/ ICSC-36-58E, paragraphs 166(U), 195(U). See Interim Agreement, Article I.

3/ ICSC-36-58E, paragraph 600(M).
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(iii) The radiation emitted from such space segment facilities
4will not cause harmful interference.

(c) The Board of Governors is authorized to provide to any Signatory

INTELSAT space segment facilities to meet the domestic public or specialized

telecommunications services requirements or international specialized

telecommunications services requirements of that Signatory, the Party

designating that Signatory or any person within the jurisidction of that

5Party under mutually agreeable terms and conditions. The Board of

Governors is also authorized to provide non-INTELSAT space segment facilities

to meet the domestic public or specialized telecommunications services require-

ments or international specialized telecommunications services requirements

of a Signatory, a Party or any person within the jurisdiction of a Party

under mutually agreeable terms and conditions. Such non-INTELSAT space

segment facilities shall be financed and owned by and may be designed,

developed and constructed in accordance with specifications provided by

6
the entity so requesting.

(d) The Board of Governors is authorized to provide capacity in Che

INTELSAT space segment for domestic and international telecommunications

services requirements of non-Party States and authorities having earth

stations, or communications entities, public or private, designated by

them, upon terms and conditions similar to those upon which such services

are provided to Parties or Signatories, provided that, in establishing

charges for such service, appropriate allowance shall be made for Che fact

that such States, authorities, or communications entities have not borne

any portion of the cost of establishing the INTELSAT space segment.
7 

The Board of

4 See ICSC-36-58E, paragraph 610(SM), 611(SS), 614(M), 616(SS), 617(S),
216(M), 217(M), 221(SS) and 222(SS).

5 ICSC-36-58E, paragraph3209(SM) and 200(S).
6 See ICSC-36-58E, paragraphs 213(SM) and 200(S).
7 ICSC-36-58E, paragraph 555(SS). See ICSC-36-58E, paragraph 554(U)

and 556(P).

•
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Governors may also, under appropriate terms and conditions, provide a separate

satellite or satellites to meet the domestic public or specialized tele-

communications services requirements or international specialized

telecommunications services requirements of such States, authorities, or

communications entities.

(e) Nothing in this Agreement shall affect the right of a Party to

establish satellites solely for national security purposes. 8

(f) To the extent required by this Agreement the Parties agree to have

the satellite telecommunications services requirements of the Parties

and Signatories fulfilled in accordance with the provisions of this

Agreement. Upon the breach of any obligation under this Article by a

Signatory or party which has not been remedied within three months

from the date of notification of breach by the Board of Governors to

the Signatory or the Party in question, the rights of the Signatory or

of the Signatory designated by that Party shall be suspended. After

three months from the date of such suspension, the Board of Governors

may recommend to the Assembly that the Party which designated the

Signatory or the party be deemed to have withdrawn from this Agreement

pursuant to Article IV(d)(viii). Upon approval by the Assembly of

such a recommendation, this Agreement shall cease to be in force for

such Party. Withdrawal of the Signatory of such Party from the

Operating Agreement shall thereupon be automatically effected subject

9
to the condition provided in Article XII(e).

8 ICSC-36-58E, paragraph 620(SS).

9 See Special Agreement, Article 4(d) and Interim Agreement

Article XI(b) and (c), ICSC-36-58E, paragraph 625(SM).
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ARTICLE IX 
1/, 2/

(a) Except as otherwise provided in this Article, the net contribution

in the INTELSAT space segment shall not exceed U.S. $300,000,000.

(b) Net contribution, as used in paragraph (a), shall include the

cumulative cash contributions made by the signatories of the Special Agree-

ment pursuant to Article 4 of that Agreement and by Signatories to the Operating

Agreement pursuant to Article 3 of that Agreement, less the cumulative amount

of depreciation recorded in the INTELSAT accounts commencing August 20, 1964.

(c) The Board of Governors may recommend that the net contribution

should be increased above U.S. $300,000,000 and, if so, in what amount. Such

recommendation shall be referred to the Assembly for consideration at its

next meeting or at a special meeting convened by the Chairman of the Board

of Governors pursuant to the provisions of Article IV hereof. Such

recommendation for an increase shall become effective when approved by the

Assembly.

1/ This Article provides for a limit to the net contribution of Signatories
and a method for raising that limit.

2/ See Interim Agreement, Article VI(a)and (b).

•
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1
ARTICLE X

The Board of Governors shall endeavor to insure that all contracts are

awarded on the basis of the best quality, best price and timely performance.

The Board of Governors shall endeavor to insure the widest practicable

international participation in contracts and subcontracts consistent with

the foregoing principle. 
2, 3

1 The Article establishes basic procurement policy.

2 ICSC-36-58E, paragraphs 536(SM)and 541(SM).

3 See Interim Agreement, Article X.
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1
ARTICLE XI 

(a) This Agreement shall be open for signature for six months from

 , 1969 in Washington by:

(i) the Government of any State which is a Party to the Interim

Agreement;

(ii) the Government of any other State which is a member of the

International Telecommunication Union. 
2

(b) The Government of any State referred to in paragraph (a) of this

Article may accede to this Agreement after it is closed for signature. The

financial conditions under which the Signatory of a Government acceding to

this Agreement shall sign the Operating Agreement shall be determined by

the Board of Governors.

(c) This Agreement shall enter into force on the date on which it has

been signed without reservation as to approval, or has been approved after

such reservation, by two-thirds or the parties to the Interim Agreement,

except that such two-thirds must include Parties who hold or Parties whose

Signatories hold at least eighty percent (80%) of the total investment

quota under the Special Agreement. For each Government signing this Agree-

ment after it has entered into force, the Agreement shall be effective upon

signature or, if it signs subject to a reservation as to approval, on approval

by

(d) Any Government which signs this Agreement subject to a reservation

as to approval may, as long as this Agreement is open for signature, declare

1 This Article, dealing with signature, accession, entry into force and
other matters is based primarily on Article XII of the Interim Agreement.

2 ICSC-36-58E, paragraph 229(M).
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that it applies this Agreement provisionally and shall thereupon be considered

a Party to this Agreement. Such provisional application shall terminate:

(1) upon approval of this Agreement by that Government; or

(ii) upon withdrawal by that Government in accordance with this

Agreement.

(e) Notwithstanding anything contained in this Article, this Agreement

shall not enter into force for any Government nor be applied provisionally

by any Government until that Government or its communications entity

designated pursuant to Article III of this Agreement shall have signed the

Operating Agreement.

(f) If this Agreement has not entered into force for, or has not been

provisionally applied by, the Government of a State which has signed it in

accordance with this Article within a period of one year from the date when

it is first opened for signature, the signature shall be considered of no

effect.

(g) No reservation may be made to this Agreement except as provided

in this Article.

(h) Upon entry into force of this Agreement, the Government of the

United States of America shall register it with the Secretary General of

the United Nations in accordance with Article 102 of the Charter of the

3
United Nations.

3 interim Agreement, Article XIV.
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ARTICLE XII 1

(a) Any Party may withdraw from this Agreement and this Agreement shall

cease to be in force for that Party three months after that Party shall have

notified the Depositary Government of its intention to withdraw. In the event

of such withdrawal, the Signatory designated by such Party shall pay all

sums already due under the Operating Agreement, together with a sum which

shall be agreed between that Signatory and the Board of Governors in respect

of costs which will result in the future from contracts concluded prior to

notification of withdrawal. If agreement has not been reached within three

months after notification of withdrawal, the Board of Governors shall make

a final determination of the sums which shall be paid by that Signatory.

(b) Not less than three months after the rights of a Signatory to the

Operating Agreement have been suspended pursuant to Article 6 of the

Operating Agreement, and if that Signatory has not meanwhile paid all sums

due, the Board of Governors, having taken into account any statement by

that Signatory or the Party which has designated it, may recommend to the

Assembly that such Party shall be deemed to have withdrawn from this Agreement.

Upon approval by the Assembly of such a recommendation, this Agreement shall

cease to be in force for such Party.

(c) Withdrawal by a Party from this Agreement shall automatically effect

withdrawal from the Operating Agreement by the designated Signatory to the

Operating Agreement, but the obligation to make payments under paragraph (a)

of this Article shall not be affected by such withdrawal.

1 This Article deals with voluntary and involuntary withdrawal. See ICSC-36-
58E, paragraph 624(SM). It is based upon Article XI(a), (b) and (c) of
the Interim Agreement.
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1ARTICLE XIII

(a) The headquarters of INTELSAT shall be in Washington, District of

Columbia, United States of America.

(b) INTELSAT, its assets, property, and income shall be immune in all

States Party to this Agreement from all national income and property taxation.

(c) The Government of the country in which the headquarters of INTELSAT

is situated (hereinafter referred to as "the host Government") shall as

soon as possible conclude with the Board of Governors, acting on behalf of

INTELSAT, an agreement hp be referred to and approved by the Assembly relating

to the status, privileges and immunities of INTELSAT, of its officers,

employees, and participants, and of representatives of Parties while in the

territory of the host Government for the purpose of exercising their functions.

(d) The agreement concluded under paragraph (c) of this Article shall

be independent of the present Agreement and shall prescribe the conditions

of its termination.

(e) Such additional privileges and immunities as may be appropriate

for the proper functioning of INTELSAT under this Agreement may be obtained

at the request of the Board of Governors from one or more other Parties, either

by means of an agreement or agreements which the Board of Governors, acting

on behalf of INTELSAT, may conclude with one or more such Parties, or by

other appropriate action of such Party or Parties.

I This Article deals with INTELSAT headquarters and privileges, immunities
and exemptions. See ICSC-36-58E, paragraphs 595 and 597(SM).
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ARTICLE XIV 

(a) Amendments to this Agreement may be proposed by any Party or

Signatory and shall be submitted to the Board of Governors for consideration.

The Board of Governors shall submit proposed amendments, together with its

comments and recommendations, to the Assembly. The Assembly shall submit

proposed amendments to the Parties with the recommendations of the Board

of Governors and its own recommendations concerning whether the amendments

should be adopted and whether a Conference of Parties should be convened.

Notwithstanding the recommendation of the Assembly, one-third of the Parties

may request a Conference of Parties to consider any amendment to this

Agreement proposed pursuant to this Article.

(b) Proposed amendments shall be distributed to the Parties at least

ninety days prior to the convening of a Conference of Parties.

(c) Upon recommendation of the Assembly or thP request of one-third

of the Parties, the Government of the United States of America shall convene

a Conference of the Parties.

(d) An amendment to this Agreement shall enter into force for all Parties

90 days after the Depositary Government has received notice of acceptance

of the amendment from two-thirds of the Parties, except that such two-thirds

must include Parties who hold or Parties whose Signatories hold at least

eighty percent (807) of the investment shares in the INTELSAT space segment.

1 This Article deals with amendments. See ICSC-36-58E, paragraphs 582 and

583 (SM)

•

•

•

•
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ARTICLE XV 1

(a) Notifications of approval, or of provisional application, ald

instruments of accession or of acceptance of amendments shall be deposited

with the Government of the United States of America.

(b) The Government of the United States of America shall notify all

signatory and acceding governments of signatures, reservations of approval,

deposits of notifications of approval or of provisional application, deposits

of instruments of accession, notifications of acceptance of amendments and

notifications of withdrawals from this Agreement.

This Article provides for the United States Government to act as

depositary of the Agreement.





•

•

•

February 21, 1969

DRAFT INTELSAT INTERGOVERNMENTAL AND OPERATING AGREEMENTS

These draft Agreements have been annotated with references

to the Report of the Interim Communications Satellite

Committee on definitive arrangements for an International

Global Communications Satellite System (ICSC-36-58E),

to the existing INTELSAT Agreements, to each other, and,

in exceptional cases, to outside sources.

These annotations are intended solely as an aid in

locating relevant portions of the documents referred

to and are not presented as an exhaustive list of

portions identical, similar, or contrary to the

annotated section.

•The symbols U, SM, M, SS, S and P after paragraph

numbers refer to views of the ICSC on the paragraphs

and mean "unanimous", "substantial majority", "majority",
"substantial support", "support", and "proposal" re-

spectively.
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411 DRAFT OPERATING AGREEMENT

•

FOR THE DEFINITIVE ARRANGEMENTS

PREAMBLE 1

USDe1/3
February 21, 196

Whereas certain Governments have become parties to an Agreement

Establishing Definitive Arrangements for a Global Commercial Communica-

tions satellite System, established under the Agreement Establishing

Interim Arrangements for a Global Commercial Communications Satellite

System; and

Whereas those Governments have undertaken to sign or to designate

a communications entity to sign this Operating Agreement;

The Signatories to this Operating Agreement hereby agree as follows:

1
This Prenmble is based upon the Preamble to the Special Agreement.
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1
ARTICLE 1

For purposes of this Operating Agreement:

'(a) "INTELSAT" means the International Telecommunications

Satellite Consortium.
2

(b) The "Agreement" means the .Agreement among GoVetnments

establishing definitive arrangements for a global commercial

3
communications satellite system.

(c) The following words and phrases shall have the sank meaning

as they have in the Agreement:

(i) "Interim Agreement,"

(ii) "Special Agreement,"

(iii) "Party,"

(iv) "Signatory,"

(v) "Design" and "development,"

(vi) "Space segment,"

(vii) "INTELSAT space segment,"

(viii) "Telecommunications,"

(ix) "Public telecommunications services,"

(x) "Specialized telecomMunications services,"

(xi) "International telcommunications services,"

(xii) "Domestic telecommunications services,"

(xiii) "Investment share,"

"Board of Governors" means the organ established pursuant(d)

4

5
to Article V of the Agreement.

1 This definitions article incorporates by reference the definitions
in Article I of the draft Intergovernmental Agreement for most terms.

2 First paragraph, preamble to Intergovernmental Agreement,
3 New; see also ICSC-36-58E, paragraph 151.
4 See references under Article I of the Intergovernmental Agreement
5 New.
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1
ARTICLE 2 

. Each Signatory undertakes to fulfill the obligations placed upon

it by the Agreement and this Operating Agreement and thereby obtains

the rights provided for Signatories in each Agreement. Each Signatory

further agrees to assume, in proportion to its investment share, all

of the obligations created pursuant to the Special Agreement and

outstanding on the date of entry into force of this Operating

Agreement, and the Signatories shall obtain, in proportion to their

respective investment shares, all right, title and interest in the

space segment owned by the signatories under the Interim Agreement

and the Special Agreement, subject to the requirements of Article 4(h)

of this Operating Agreement.

1 See Article 2 of the Special Agreement.



ARTICLE 31

Each Signatory shall contribute a percentage of the costs of the

design, development, construction and establishment of the INTELSAT

space segment equal to its investment share.

1 See Article 3 of the Special Agreement; ICSC-36-58E, paragraph 493(M).
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ARTICLE 4 
1

(a) Each Signatory to this Operating Agreement shall have an invest-

. ,
ment share of the INTELSAT space segment. 2

(b) The investment shares of Signatories on the date this Operating

Agreement enters into force shall be determined as follows: 3

2

Each Signatory who was signatory to the Special Agreement

shall, except as otherwise provided in this paragraph (b),

have an investment share equal to its percentage of the

total utilization of the space segment under the Special

Agreement by all such Signatories during the twelve month

period immediately preceding the entry into force of this

Operating Agreement.

(ii) Any Signatory who did not utilize the space segment under

the Special Agreement during the twelve month period

immediately preceding the entry into force of this Operating

Agreement shall have an investment share of .05 percent.

The investment shares of the other Signatories, as determined

pursuant to subparagraph (i) of this paragraph (b), shall

be reduced pro rata to accommodate such .05 percent invest-

ment shares.

(iii) Any Signatory whose investment share was calculated pursuant

to subparagraph (b)(i) at less than .05 percent or was

reduced pro rata pursuant to subparagraph (b)(ii) to less

than .05 percent shall be so notified by the Manager. Within

a period of thirty days following the date of said notifi-

cation, any such Signatory may elect, by providing written

notice to the Manager, to have an investment share of .05

percent. Upon receipt by the Manager of all such notifications,

the Manager shall adjust pro rata the investment shares of

all Signatories to accommodate such elections, effective at

the conclusion of said thirty-day period; provided, however,

that elections pursuant to this subparagraph (b)(iii) shall

not reduce any investment share below .05 percent which

investment share, but for elections hereunder, would be .05

percent or more. In implementing the foregoing proviso, any

consequential adjustments of investment shares required

shall be made pro rata in order to maintain the total invest-

ment shares at 100 percent.

this Article sets forth the methods for initial determination and subsequent

adjustmcntaf:thans of undivided ownership (investment shares) in the INTELSAT

space segmenit.

See ICSC-36-58E, paragraph 493(M).

3 See ICSC-36-58E, paragraphs 498(SM) and 511(M).
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(c) Effective upon conclusion of the thirty-day period referred to

in*paragraph (b), the Manager shall charge or give a credit, as appropriate,

to each Signatory who was also a signatory to the Special Agreement an

amount equal to the difference between the investment share of such

Signatory and its last investment quota under the Special Agreement

multiplied by the net worth of the INTELSAT space segment as of the date

of entry into force of this Operating Agreement. Any Signatory who was

not a signatory to the Special Agreement shall be charged with an amount

equal to its investment share times the net worth of the INTELSAT space

segment as of the date of the entry into force of this Operating Agreement.

(d) The investment shares of Signatories shall be adjusted annually

beginning one year after the date of the entry into force of this Operating

411 Agreement, or at any other time determined by the Board of Governors, as

•

3follows:

4

(0 Each Signatory shall, except as otherwise provided in this

paragraph (d), have an investment share equal to its percentage

of the total utilization of the INTELSAT space segment by
Signatories during the period since the last preceding deter-

mination of investment shares.

(ii) Any Signatory who did not utilize the INTELSAT space segment

during the period since the last preceding determination of

investment shares shall have an investment share of .05
percent. The investment shares of the other Signatories as
determined pursuant to subparagraph (i) of this paragraph (d)

shall be reduced pro rata to accommodate such .05 percent
investment shares.

(iii) Any Signatory whose investment share was calculated pursuant

to subparagraph (d)(i) at less than .05 percent, or was
reduced pro rata pursuant to subparagraph (d)(ii) to less

3 See ICSC-36-58E, paragraphs 498(SM) and 511(M).

4 This paragraph completes the. initial determination mechanizm.
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than .05 percent, shall be so .notified by the Manager.
Within a period to be specified by the Board of Governors
following the date of such notification any such Signatory
may elect, by providing written notice to the Manager, to have
an investment share of .05 percent. Upon receipt of all
such notifications, the Manager shall adjust pro rata the.
investment shares of pll Signatories to accommodate such
elections, effective at the conclusion of the period specified
by the Board of Governors; provided, however, that elections
pursuant to this subparagraph (d)(iii) shall not reduce any
investment share below .05 percent which investment share,
but for elections hereunder, would be .05 percent or more.
In implementing the foregoing proviso, any consequential
adjustments of investment shares required shall be made pro
rata in order to maintain the total investment shaTes at
100 percent.

(e) Effective upon conclusion of each election period specified by

the Board of Governors, pursuant to subparagraph (d)(iii) the Manager shall

charge or give a credit, as appropriate, to each Signatory who was a

Signatory prior to the last preceding determination of investment shares, of

an amount equal to the difference between the current investment share and

the immediately preceding investment share of such Signatory multiplied by

the net worth of the INTELSAT space segment as of the conclusion of such

election period. Any Signatory who was not a Signatory prior to the last

preceding determination of investment shares 'shall be charged for an amount

equal to its investment share multiplied by the net worth of the INTELSAT

space segment as of the conclusion of such election period. 5

(f) The Manager shall make the calculations required under this Article

and shall notify each Signatory, within days following the date of the

determination pursuant to paragraph (b) of this Article or of each adjustment

:; This paragraph completes the mechanism for investment share adjustment.
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pursuant to paragraph (d) of this Article, of the investment shares to be

held by all Signatories and of the amount to be charged or credited to it

in the appropriate INTELSAT accounts as a result of such determination ot

adjustments. 6

(g) The Board of Governors shall determine the method to be followed

by the Manager in measuring the use of the INTELSAT space segmcnt by each

Signatory and in determining the net worth of the INTELSAT space segment.

(h) The Manager shall calculate the value of the investment of

signatories to the Special Agreement who have not signed the Operating

Agreement upon its entry into force by multiplying the last investment quota

of each such signatory under the Special Agreement by the net worth of the

INTELSAT space segment as of the effective date of this Operating Agreement.

Each such signatory shall, by notification to the Manager on or before the

first date of the determination of investment shares pursuant to paragraph

(b) of this Article, be entitled to receive an amount equal to the value

of its investment. If no such notification is received within such notifi-

cation period, the value ot the investment of that signatory shall be

continued in the INTELSAT space segment at a rate of interest to be determined

by the Board of Governors. If that signatory does not accede to this

Operating Agreement within one year from the date of its entry into force,

it shall receive the value of its investment as computed above plus the

7

8
accumulated interest.

New.

7 New; see ICSC-36-58E, paragraph 511(M).

8 See generally ICSC-36-58E, paragraph 521(SN).
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1
ARTICLE 5

(a) The Board of Governors may specify appropriate units of

satellite utilization based upon various types of uses and, from time

to time, shall establish space segment utilization charges which, as

a general rule, shall be sufficient to cover amortization of the

capital cost of the INTELSAT space segm2nt, the estimated operating,

maintenance and administration costs of the INTELSAT space segment,

2
and compensation for the use of capital.

(b) In establishing space segment utilization charges pursuant

to paragraph (a) of this Article, the Board of Governors shall include

in the estimated operating, maintenance and administration costs of

the INTELSAT space segment, the estimated direct and indirect costs

of the Manager which are allocable to its performance of services as

Manager in the operation and maintenance of the space segment, and

appropriate compensation to the Manager, as may be agreed in the

contract between the Manager and the Board of Governors, for such services.

(c) Space segment utilization charges shall be paid periodically

to the Manager at times specified by the Board of Governors. The

charges shall be computed in United States dollars and paid in United

States dollars or in currency freely convertible into United States dollars.

3

1 This Article establishes a space segment utilization charge to
cover current costs, amortization of capital costs, and compensation for
use of capital. See ICSC-36-58E paragraph 493(M) and 527(SM).

2 See Article 9(a), Special Agreement.
3 See Article 9(b), Special Agreement.
4 See Article 9(c), Special Agreement.
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(d) The components of the space segment utilization charges

representing amortization and compensation .for the use of capital shall

be dredited to the Signatories in proportion to their respective

investment shares. In the interests of avoiding unnecessary transfers

of funds between Signatories, and of keeping to a minimum' the funds held

by the Manager on behalf of the Signatories, the Board of Governors shall

make suitable arrangements for funds representing these components to

be distributed among the Signatories in such a way that the credits

5
established for Signatories are discharged.

(e) The other components of the space segment utilization

charges shall be applied to meet all operating, maintenance, and

administration costs, and to establish such reserves as the Board of

Governors may determine to be necessary. After providing for such

costs and reserves, any balance remaining shall be distributed by the

Manager, in United States dollars, or in currency freely convertible

Into United States dollars, among the Signatories in proportion to

their respective investment shares; but if insufficient funds remain

to meet the operating, maintenance and administration costs, the Signatories

shall pay to the Manager, in proportion to their respective investment

shares, such amounts as may be determined by the Board of Covonors to

6
be required to meet the deficiency.

(f) The Board of Governors shall institute appropriate sanctions

in cases Where payments pursuant to this Article shall have been in

7
default for three months or longer.

9(d), Special Agreement,5 See Article
6 See Article 9(e), Special Agreement.

See Article 9(f), Special Agreement.
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1
ARTICLE 6

(a) The Board of Governors shall call upon the Signatories to

make their respective proportionate payments pursuant to Article 3

of this Operating Agreement as necessary to enable obligations to be

met as they become due. Payments shall be made to the Marr by each

Signatory in United States dollars, or in currency freely convertible

into United States dollars, and in such amounts that, accounting on a

cumulative basis, the sums paid by the Signatories are in proportion

to their respective investment shares in the INTELSAT space segment.

When a Signatory incurs obligations pursuant to authorization by the

Board of Governors, the Board of Governors shall cause payments to be

made to that Signatory.
2

(b) Accounts for expenditure referred to in paragraph (a) of

this Article shall be subject to review by the Board or Governors and

shall be subject to such adjustment as the Board of Governors may decide.

(c) Each Signatory shall pay the amount due from it under

paragraph (a) of this Article on the date designated by the Board of

Governors. Interest at a rate to be determined by the Board of Governors

shall be added to any amount unpaid after that date. If the Signatory

has not made a payment within three months of its becoming due, the

rights of the Signatory under the Agreement and this Operating Agreement

shall be suspended. After such suspension, the Board of Governors may

recommend to the Assembly that the Party which designated the defaulting

1 This Article relates to the payment of capital contributions
to INTELSAT and to the consequences of default in making such payment.

2 See Article 4(b), Special Agreement.

5 3 See Article 4(c), Special Agreement.

3



- 39

Signatory be deemed to have withdrawn from the Agreement. Upon

determination by the Assembly that such Paty is deemed to have

withdrawn from the Agreement, the Board of Governors shall make a

binding determination of the sums already due from the Signatory

together with any sums to be paid in respect of the costs which will

result in the future from contracts concluded prior to withdrawal.

Such withdrawal shall not, however, affect the obligation of the.

Signatory concerned to pay sums due under this Operating Agreement,

whether falling due before withdrawal or payable in accordance with

the aforesaid determination of the Board of Governors.
4

4 See Article 4(d), Special Agreement.



1
ARTICLE 7

All contracts entered into pursuant to the Agreement and this

Operating Agreement shall be placed in accordance with the procurement

policies and regulations adopted by the Board of Governors, and shall,

except as otherwise provided by the Board of Governors, be based on

responses to appropriate requests for quotations for invitations to

tender from among persons and organizations qualified toperform the

work under the proposed contract. All such contracts shall, except

as otherwise directed by the Board of Governors,, be entered into,

executed and administered by the Manager for and on behalf of INTELSAT.

1 This Article relates to contract placement pursuant to
procurement policies and regulations of the Board of Governors. See
Article 10(a) and (e) of the Special Agreement.
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1
ARTICLE 8

(a) The Board of Governors, taking into account the principles and

objectives of INTELSAT, as well as generally accepted industrial

practices, shall acquire for INTELSAT appropriate rights in inventions

and technical data arising directly from any work performed on behalf

of INTELSAT.

(b) Inventions and technical data to which INTELSAT has acquired

such rights:

Shall be made available to any Signatory or any person

in the jurisdiction of a Signatory, or the Government

which has designated that Signatory:

(A) on a royalty-free basis, for tm in connection

with the design, development, construction,

establishment, operation, and maintenance of

equipment and components for the INTELSAT

space segment;

on fair and reasonable terms and conditions

prescribed by the Board of Governors, for use in

connection with other purposes, provided the

411 Board of Governors determines that the proposed

use would not be incompatnle with the principles

and objectives of INTELSAT; and

(B)

1 Data and inventions. See generally ICSC-36-58E, paragraphs
545(0, 547(SS) and 548(SS); see also Article 10(f) and (g) of the
Special Agreement.
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(ii) May be made available to other persons and entities

at the discretion of the Board of Governors and under

such terms and conditions as the Board of Governors

determines, provided the Board of Governors determines

that the proposed use would not be incompatible with

the principles and objectives of INTELSAT.

(c) Except as it may otherwise determine, the Board. of. Governors

shall endeavor to have included in all contracts or other arrangements

for design and development work appropriate provisions which will

ensure that inventions and technical data owned by the contractor and

its subcontractors which are directly incorporated in work performed

under such contracts or other arrangements, may be used on fair and

reasonable terms by each Signatory or any person in the jurisdiction

of a Signatory or the Government which has designated that Signatory,

provided that such use is necessary, and to the extent that it is

necessary to use such inventons and technical data for the exercise

of the rights obtained pursuant to paragraph (a) of this Article.
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1
ARTICLE 9 

Each Signatory shall keep such books, records, vouchers and

accounts of all costs for which it is authorized to be reimbursed

under this Operating Agreement with respect to the design, development,

construction, establishment, operation and maintenance of the INTELSAT

space segment as may be appropriate and shall at all reasonable times

make them available for inspection by representatives of the Board

of Governors.

See Article 11, Special Agreement.



•

•

- 44 -

1
ARTICLE 10

.The following shall be included as part of the costs of the design,

development, construction, and establishment of the INTELSAT space

segment to be shared by the Signatories in proportion to their

respective investment shares in the INTELSAT space segment:

(i) All direct and indirect costs for the design,

development, construction, and establishment

of the INTELSAT space segment incurred by the

Manager, by the Board of Governors or, pursuant

to authorization by the Board of Governors, by

any Signatory.

(ii) Compensation to the Manager, as may be agreed

in the contract between the Manager and the

Board of Governors, for the managerial services

associated with the design, development,

construction and establishment of the INTELSAT

space segment.

1 Components of capital costs. See Article 5, Special Agreement.
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1 '
ARTICLE 11 

The following shall not form part of the costs to be shared by

the Signatories:

(a) Taxes on the net income of any of the Signatories;

(b) Design and development expenditures on launchers and launching

facilities except expenditures incurred for the adaptation of launchers

and launching facilities in connection with the design, development,

construction and establishment of the INTELSAT space segment;

(c) The expenses of the representatives of the Signatories on the

Board of Governors and on its advisory committees and the staffs of those

representatives except insofar as the Board of Governors may otherwise

determine;

(d) The expenses of the representatives of Parties and Signatories

to the Assembly except insofar as the Board of Governors may otherivise

determine.

•

1. Article 6, Special Agreement.

•
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1
ARTICLE 12

(a) In considering whether an earth station should be permitted

to utilize the INTELSAT space segment, the Board of Governors shall

take into account the technical characteristics of the station, the

technical limitations on multiple access to satellites due to the

existing state of the art, the effect of geographical distribution of

earth stations on the efficiency of the services to be provided by the

system, the recommended standards of the International Telegraph and

Telephone Consultative Committee and the International Radio Consultative

Committee of the International Telecommunication Union, and such general

standards as the Board of Governors may establish. Failure by the Board

of Governors to establish general standards shall not of itself preclude

the Board of Governors from considering or acting upon-any application

for approval of an earth station to utilize the INTELSAT space segment.

(b) Any application for approval of an earth station to utilize the

INTELSAT space segment shall be submitted tO the Board of Governors by the

Signatory in whose area the earth station is or will be located or, with

respect to other areas, by a duly authorized communications entity. Each

such application shall be submitted either individually or jointly on

behalf of all Signatories and duly authorized communications entities

intending to utilize the INTELSAT space segment by means of the earth

1. Earth station use of the INTELSAT space segment. See Article. 7,
Special Agreement.
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station which is the subject of the application.

(c) Any application for approval of an earth station which is or

will be located under the jurisdiction of a party to the Agreement

and which is to be owned or operated by an organization or organizations

other than the Signatory to the Operating Agreement designated by such

Party shall be made by that Signatory.
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1
ARTICLE 13 

(a) Each applicant for approval of an earth station pursuant to

Article 12 of this Operating Agreement shall be responsible for making

equitable and non-discriminatory arrangements for the use of the earth

station by all Signatories or duly authorized communications entities

intended to be served by the earth station individually or jointly with

other earth stations.

(b) To the extent feasible the Board of Governors shall allot to

the respective Signatory, or duly authorized communications entity, for

use by each earth station which has been approved pursuant to Article 12

Of this Operating Agreement, an amount of satellite utilization

appropriate to satisfy the total communications capability requested

on behalf of all Signatories and duly authorized communications entities

to be served by such earth station.

(c) In making allotments of satellite utilization the Board of

Governors shall give due consideration#20to the investment shares of the

Signatories to be served by each earth station.

1. Indirect access. See Article 8, Special Agreement; see also ICSC
36-58E, paragraph 554(U), 555 (SS), 556(P).
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ARTICLE 14 

Neither the Manager nor any Signatory as such shall be liable

to any other Signatory for loss or damage sustained by reason of a

failure or breakdown of a satellite at or after launching or a

failure or breakdown of any other portion of a space segment. 1

1. Article 13, Special Agreement.
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1
ARTICLE 15 

(a) An arbitral tribunal constituted under this Operating Agreement

as provided in Annex A shall be competent to give a decision in the

following matters:

(i) Any legal dispute concerning whether an action

or a failure to act by the Board of Governors,

the Assembly or one or more Parties or Signatories,

is authorized by or is in compliance with this

Operating Agreement and the Agreement; and

(ii) Any legal dispute arising in connection with

any other agreement relating to the arrangements

established by this Operating Agreement and the

Agreement which the Parties or Signato?ies which

are parties to that other agreement have agreed

to confer such a competence.

(b) Any such legal disputes will be settled in accordance with

the provisions of the Annex A of this Operating Agreement. A tribunal,

in exercising competence under paragraph (a)(ii) of this Article, shall

act in accordance with the agreement which confers competence on it.

1. Arbitration. See Article 2(a) and (b) of the Supplementary Agreement.
See ICSC 36-58E, paragraphs 592, 593(U).
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1
ARTICLE 16 

(a) This Operating Agreement shall enter into force for each Signatory

upon entry into force of the Agreement or, if the Agreement is not then

provisionally or definitively in force for the Party designating the

Signatory, when the Agreement enters into force for such Party, either

provisionally or definitively.

(b) This Operating Agreement shall continue in force for as long as

dhe Agreement is in force.

1 Sec Article 16, Special Azrecmente
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1
ARTICLE 17 .

Any proposed amendment to this Operating Agreement shall first be

submitted to the Board of Governors for consideration. If the Board

of Governors approves a proposed amehdment, as submitted or as the

Board of Governors may modify it, the Board of Governors shall

recommend such amendment to the Assembly for action pursuant to '

Article IV (d) (iv) of the Agreement. Upon approval by the Assembly,

the amendment shall be referred to the Signatories. The amendment

shall enter into force for all Signatories when notifications of

approval have been deposited with the GovernDlent of the United States

of America by two-thirds of the Signatories, provided no amendment

may impose upon any Signatory any additional financial obligation

without appropriate action pursuant to Article IX of the Agreement.

I See Article 15, Special Agreement.
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ANNEX A 1

• ARTICLE I

Only the following may be parties in arbitration proceedings

instituted under this Operating Agreement:

(a) Any Signatory

CI)) The Board_of Governors

(c) The Assert-1)1y

I/ See the Supplementary Agreement on Arbitration beginning

Article 2(c). This Annex is substantially unchanged from the

Supplementary Agreement. Compare Article 2(c) of the latter with

Article 1 of the Annex; Article 3 with Article 2 of the Annex;

Article 11(c) with Article 10(c) of the Annex. See ICSC-36-58E,

paragraph 569, 592, 593(U).
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A.RTICLE 2 

(a) Within 30 days of the entry into force of this Operating

Agreement and every two years thereafter, each Signatory shall sub-

mit to theBoard of Governors the name of a legal expert of generally--

recognized ability who will be available for the succeeding two

411 years to serve as president of a tribunal constituted under this
Operating Agreement. If for any reason a nominee becomes unavail-

able fgr selection to a panel! the nominating Signatory shall sub-

mit the name of another legal expert who will bo available for the

remainder of his predecessor's term. From such nominees the

Board of Governotsshall appoint seven individuals to a panel from

410 which presidents of tribunals shall be selected.
(b) The members of the panel shall be appointed by the unani-

mous agreement of the representatives in theBoard of Governors or,

if not so appointed within three months from the entry into force

of this Operating Agreement and every two years thereafter, by a

decision of theBoard of GovernorS taken in the same manner mentioned

1111 in Article VI(d)(ii) of the Agreement. . The members of the panel

shall be appointed for a term of two ye.ars, which shall commence

on the date of appointment of the last member of the panel, and

may be reappointed.

(e) For the purpose of designating a chairman, the panel

111 shall be convened to meet by the Chairman of theBoard of Governors as
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soon as possible after the panel has been appointed. The quorum

for a meeting of the panel shall be five members. After discus-

sion among its members, the panel shall designate one of its member

as its chairman by a decision taken by the affirmative votes of at

III least four members, cast in one or, if necessary, more than one

secret ballot. The chairman so designated shall hold office as

chairman_for, the rest of his period of office as a member of the

panel. The cost of the meeting of the panel shall form part of

the costs to be shared by the Signatories in accordance with this

Operating Agreement.

110
(d) Vacancies on the panel shall be filled by appointment

made by the unanimous agreement of the representatives in the

Board of Governors, If the vacancy is not so filled within two months

of the date when it arises, the appointment shall be made by

decision of theBoard of - Governors taken in the same manner mentioned

in Article VI(d)(ii) of the Agreement. Vacancies in the Office of

110
the chairman of the panel shall be filled by the panel by designa-

tion of one of its members in accordance with the procedure set

- out in paragraph (c) of this Article. A member of the panel ap-

pointed to replace a member or designated to replace a chairman

whose term of office has not expired shall hold office for the

4111 remainder of his predecessor's term.

dIMENIMM=W
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(e) n appointing the meMbers of the panel the Board of Governc:i

shall seek to ensure that its composition is drawn from the

various principal legal systems as they are represented among the

Signatories.
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ARTICLE 3

(a) The party wishing to sdbmit a legal dispute to arbitration

shall provide each party and theBoard of Governors with a document

which contains the following items:

(i) A list of the parties against which the case

is brought;

(ii) A statement which fully describes the dispute being

submitted for arbitration, the reasons why each

party is required to participate in the'arbitration,

and the relief being requested;

(iii) A statement which sets forth why the subject

matter of the dispute comes within the jurisdiction

of a tribunal to be constituted under this Operating

Agreement, and why the relief b.eing requested can

be granted by such tribunal if it finds in the

petitioner's favor;

(iv) A statement explaining why the petitioner has been.

unable to achieve a settlement of the dispute by

negotiation or other means short of arbitration;,

(v) The name of the individual designated by the peti7

tioner to serve as a member of the tribunal.

(b) Within 21 days from the date copies of the document de-

scribed in paragraph (a) of this Article thave been received by all
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the parties against which the case is brought, the respondents'

side shall designate an individual to serve as a member of the

tribunal.

(c) In the event of failure by the respondents' side to make

0 such a designation, the chairman of the panel, within ten days fol-
lowing a request by the applicant's side which shall not be made

before the expiration of the 21 day period aforesaid, shall make'

a designation from among the experts whose names were submitted

to theBoard of Governors pursuant to Article 2(a) of this Annex A.

(d) Within 15 days after such designation the two members of

III the tribunal shall agree on a third individual selected from the

panel constitute& in accordance with. Article 2 of this Annex A,

who shall serve as the president of the tribunal. In the event

of failure to reach agreement within such period of time, the

chairman of the panel, within ten days after a request from one of

.the sides, shall designate a member of the panel other thdn

self to serve as president of the tribunal.

(e) The tribunal shall commence its functions as soon as the

president is selected.

(f) Should a vacancy occur in the tribunal formasons which

the president or the remaining meMbers of the tribunal decide are

• beyond the control of the parties, or are compatible with the
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• proper conduct of the arbitration proceedings, the vacancy shall

be filled in accordance with the following provisions:

(1 Should the vacancy occur as a result of the

withdrawal of a member appointed by a side

to the dispute, then that side shall select

a replacement within ten days after the

vacancy occurs.

(ii) Should the vacancy occur as a result of the

withdrawal of the president of the tribunal

or of another member of the tribunal appointed

by the chairman, a replacement shall be

selected from the panel in the manner de-

scribed in paragraph (d) or (c) respectively

of this Article.

(g) Except as prescribed in this Article, vacancies occurring

in the tribunal shall nat be filled.

(h) If a vacancy is not filled, the remaining members of

the tribunal shall have the power, upon the request of one side,

to continue the proceedings and give the tribunal's final decision.

•

•



•

•
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ARTICLE 4

) The time and place of the sittings of the tri-

bunal shall be determined by the tribunal.

The proceedings shall be held in private and

all material presented to the tribunal shall be treated

as confidential, except that the Parties to the Agreement

whose designated Signatories are parties to the dispute

shall have the right to be present and shall have access

to material presented. Whorl the Board of Governors .is a

party to the proceedings, all Parties to the Agreement

and all Signatories shall have the right to be present

and shall have access to material presented, except where

the tribunal shall in exceptional circumstances decide

otherwise.

(c) The proceedings shall commence with the presen-

tation of the petitioner's case containing its arguments,

related facts supported by evidence and the principles of

law relied upon. The petitioner's case shall be followed

by the respondent's counter-case.. The petitioner may

stibmit a reply to the respondent's counter-case.

tional pleadings shall be submitted only if the tribunal

determines they are necessary.
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(d) The proceedings shall be conducted in writing,

and each side shall have the right to submit written

evidence in support of its allegations of fact and

law. However, oral arguments and testimony may be given

if the tribunal considers it appropriate.

(e) The tribunal may hear and determine counter-claims

arising directly out of the subject matter of the dispute

provided the counter-claims are within its jurisdiction

as defined in Article 1.5iof the Operating Agreement.

(f) At any time during the proceedings, the tribunal

may terminate the proceedings if it decides the dispute

is beyond its jurisdiction as defined in Article15 of the

-Operating Agreement.

(g) The tribunal's deliberations shall be secret and

its rulings and decisions must be supported by at least

two members.

(h) The tribunal shall support its decision by a written

opinion. A member dissenting from the decision may submit

a separate written opinion.

(i) The tribunal may adopt additional rules of

procedure consistent with those established by this Annex A

which are necessary for the proceedings.
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ARTICLE 5

(a) If one side fails to present its case, the

other side may call upon the triliunal to accept its case

and to give a decision in its favor. Before doing so,

the tribunal shall satisfy itself that it has juris-

diction and that the case is well-founded in fact and

in law.

(b) Before giving the decision, the tribunal shall

grant a period of grace to the side which has failed to

present its case, unless it is satisfied that the part'y

in default does not intend to present its case.
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ARTICLE 6

Any Signatory, group of Signatories, the Board of Governo_r,

or the ,Assembly which considers that it has a substantial

interest in the decision of the case may petition the • 14,1 •

tribunal for permission to become a party to the case.

If the tribunal determines that the petitiOner has a

substantial interest in the decision of the case, it shall

grant the petition.



•

•

•
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ARTICLE 7

Either at the request ot a party, .or upon its .own

initiative, the tribunal.may'appoint such experts as it

deems necessary to assist it.



-. 65 -

ARTICLE 8 

Each of the Signatories, the Board of Governors and

the Assembly shall provide all information determined

by the tribunal, either at the request of a party to

the-case or upon its own initiative, to be required for

the proper handling and determination of the dispute.
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ARTICLE 9

• During the course of its consideration of the case,

the tribunal shall have power, pending the final decision,

- . to make recommendations to the parties with a view to the

protection of their respective rights.
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411 ARTICLE 10

•

•

•

•

(a) The decision of the tribunal shall be based

on interpretation of the Agreement and this Operating

Agreement jn accordance with generally accepted principles

of law.

(b) Should the parties reach an agreement during

the proceedings, the agreement shall be recorded in the

form of a decision of the tribunal given by the consent of

the parties.

(c) The decision of the tribunal shall be binding on

all the parties to the dispute and shall be carried out:

by them in good faith. However, if, in a case in which

the Board of Governom or the Assembly is a party, the tribunal

decides that a decision of the Board of Governorsor the

Assembly is null and void as not being authorized by or

in compliance with the Agreement and this Operating

Agreement, the decision of the tribunal shall be biliding

on all Signatories or Parties respective3y.
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ARTICLE 11 

Unless the tribunal determines otherwise because of

the particular circurvstances of the case, the expenses

of the tribunal, including the remuneration of the members

of the tribunal, shall be borne in equal shares by each

side. Where a side consists of more than one party, the

share of that side shall be apportioned by the tribunal

among the parties on :that side.

‘4
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SUBJECT:

INT,ftSAT Conference

The Assembly

U.S. Position:

Position Paper

USPos/1

February 17, 1969

1. There should be an Assembly of Parties or

Signatories, meeting annually or biennially.

2. Representation in the Assembly (Party or Signatory)

to be determined by each Party.

3. Voting in the Assembly should combine one nation-

one vote with weighted voting - simple majority of members

with 2/3 weighted majority required.

4. Except with respect to specified functions

pertaining to possible replacement of the Manager, increase

in the limit of the net contribution, and amendment of

the agreements, the Assembly should not be the decision-

making body (which should be the Governing Body).

Interim A5reements: No provision.

ICSC Report: Generally paras. 237-261; particularly 262-343.

Papers: Issues paper on "Major Organs of the Organization:

The Governing Body and the Assembly" (State 11/15/68).

Executive Committee: Minutes of January 7,

January 30, 1969, item 4; February 7, 19.69,

and E. .

Draft A9reements: Principally Article IV.

E/TD:SEDoyle:sp

1969, item 5 (b);
items 4 B, C





INTELSAT Conference

Position Paper

SUBJECT: The Board of Governors

U.S. Position:_ _

USPos/2

February 17, 1969

1. The Board of Governors of INTELSAT should be the

primary decision-mak3ng executive organ.

2. Voting in the Board of Governors should reflect the

relative level of investment of the participating Signatories,

except that no Signatory should cast a vote in excess of
509. of the total votes entitled to be represented in the

Board.

3. Participation in the Board of Governors should be
based upon the following criteria:

(a) Signatories with investment shares of or
more. (The proposed percentage is not specified
at this time.)

(b) A representative from each of any two or
more Signatories whose combined investment share
is not less than the smallest investment share
represented under (a) above.

(c) A representative from any five Signatories
who have combined their investment shares, regardless
of amount.

(d) Not more than three additional representatives
as may be selected by the Assembly if the total
number of representatives under the above provisions

is less than 20.

Interim Agreements: Articles IV and V.

ICSC Report. Paragraphs 344-430, 481-486.

Pape.rs) Issues paper on "Major Organs of the Organization:

TEe Governing Body and the Assembly", State 11/15/68.
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Executive Committee: Minutes of January 7, 1969, item 5 (b);
February 7, 9, 4 (c).

Draft Agreements: Principally Articles V and VI.

E/TD:SEDoyle:sp
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INTELSAT Conference

Position Paper

SUBJECT: The Manager

U.S. Position:

Our position remains.as proposed in our October 1967
paper (ICSC 28-40), which included the following:

1. A single entity should be the Manager.

2. Appropriate international participation in the
managerial function should be assured.

3. The Manager should function subject to general
policies and specific determinations made by the Board
of Governors.

4. Functions of the Manager should be set forth in
the Agreements.

5. There should be a contract between the Manager
and the Board of Governors.

6. The Manager dould be changed on recommendation
of the Board of Governors approved by the Assembly.

7. ComSat should continue as Manager for the
foreseeable future.

Interim Agreements: Intergovernmental Agreement,
Article VIII; Special Agreement, Articles 12, 13.

ICSC Ea2EL: For brief statement of current status see
paras. 118-119; for definitive arrangements see paras. 431-
477 and 487-488.

Papers: 'Issues paper - "Major Organs of the Organization:
The Manager", State revision 12/19/68; State memorandum on
"U.S. Position on INTELSAT Manager", Loy/Lorenz, 1/17/69;
ComSat memorandum, 1/16/69; DTH memorandum, "Manager for
INTELSAT", 1/16/69; FCC draft, "Manager - Fall Back Position':,
1/31/69.

Executive Committee: Minutes of January 13, 1969, item 3;

111 January 21, 1969, item 6.

Draft Aareements: Principally Article VII.

E/TD:SELloyle:sp
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SUBJECT:

INTELSAT Conference

Position Paper

Scone of Services

USP00
February 17, 3.969

U.S. Position:

1. Our basic position remains as stated in ICSC 28-40,
October 1967, that INTELSAT should have authority to furnish
all kinds of services, not only traditional long distance

communications services, but all services that can be provided
by means of communications satellites. This includes
"Specialized" and domestic services as well as international
public telecommunications services.

2. As proposed in ICSC 28-40, INTELSAT should be authorized
to provide the space segment for domestic services, either
by regular INTELSAT satellites or by satellites established
for the purpose (ICSC Report 205, 209, 232-234).

3. We can accept a qualification with respect to
providing the space segment for specialized services to the
effect that this will not adversely affect the provision of
the space segment for international public telecommunication
services (e.g. ICSC Report paragraph 197).

4. We do not advocate an INTELSAT monopoly for provision
of specialized or domestic services (ICSC Report 614-616).

5. We oppose a provision (such as ICSC Report 227) to
authorize INTELSAT to provide separate satellites solely to
meet needs of a national security nature.

Interim Ave=,Tents: Preamble and Article I are pertinent but•
not explicit on thescope of services to be offered as the
question is understood today.

ICSC Report: Section B, "Scope of Activities of the Organization",
188-2-27, and part of Section K on "Rights and Oblicratjons of
Parties", 606-617.

Paners: Issues paper on "Functional Competence of the •
Organization", State, 11/19/68; "Direct Broadcasting", State,
2/-169.

Execut-ive Committee: Minutes of January 7, item 5 (a);
January 21, item 7.

Draft A-..-re --..77-1ts: Article I (j), (k) and (1) and Article VIII.
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LIMITED OFFICIAL USE

INTELSAT Conference Issues

Direct Broadcasting.

Issue

What should be the U.S. position at the Conference

and in the definitive arrangements on the subject of

direct broadcasting by satellite?

Position U.S Has Taken

The U.S. position on the kinds of services Intelsat

should have authority to furnish is set forth in the

Position paper on Scope of Services. Generally, we

view Intelsat as a developer and supplier of facilities
and would not place restrictions on the kinds of services

that can be provided by means of communications satellites.
As the paper on Scope of Services states, the U.S. has
not addressed directly the question of specialized

services (of which direct broadcasting by satellite is

one) in any of its Intelsat submissions. We have,

however, in our position supporting broad competence
for Intelsat, implied that members should obtain any

desired specialized services through the Intelsat space

segment.

The concept of direct broadcasting by satellite has

raised fears of cultural subversion in several countries.

While the issue has never been formally treated in

Intelsat, it has been raised periodically in U.N. forums,

most recently the Outer Space Committee. The U.S.
has taken no position there, except to suggest, when
the subject has arisen from time to time, that the

technical side should be studied first, i.e., what is

possible and what is likely on what time schedule.

Recently we agreed to a study by a working group of
the Outer Space Committee, still urgirg, successfully,

study of the technical question first. The agreed terms
of reference of the working group are attached.

LIMITED OFFICIAL USE
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Views of Others

2

In general, in the area of Intelsat's competence to

provide services, the views of others are set forth in the

paper on Scope of Services. Beyond the provision of public

international telecommunication services (and, even there,
there are differences over whether or not Intelsat should

be the exclusive provider of such services and whether or
not it should be required to provide them), there is no
consensus on Intelsat's authority to provide specialized
telecommunication services or on the conditions attendant
to such provision.

On the subject of direct broadcasting, particularly,
concern has been expressed in several European countries
(e.g., Belgium, France, Germany and Switzerland) that the

Intelsat system, heavily influenced by the U.S., may
become an instrument for flooding receiving countries with

unwanted television programs, broadcast direct via satellite.

Sometimes the originator is an unidentified "they" and

sometimes the U.S. American cartoons are mentioned.

Several countries have, sometimes less explicitly,
indicated the same concern in U.N. bodies, notably the
Space Com-nittee, urging that work be started to consider
rules on direct broadcasting by satellite. Sweden, and to
a lesser extent Canada, were in the forefront of this push
at the October session of the Committee which agreed to

formation of the working group mentioned above.

012iectives

As is stated in the paper on Scope of Services, the U.S.
position is that Intelsat should be equipped with the

latitude to provide, in addition to public telecommunication

facilities, satellite relay facilities for other applications.

As far as direct broadcasting, specifically, is con:-

cerned, we wish to avoid complicating the negotiation of
the definitive arrangements with this issue, or letting
it become an obstacle to a successful conclusion of the

negotiations.

LIMITED OFFICIAL USE
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We wish, also, to avoid any .unnecessary or ill-considered

committment in connection with the definitive arrangements.

Discussion

Fears of direct broadcasting by satellite are logically

directed primarily at the broadcasting earth station and only

secondarily at Intelsat. The Consortium merely operates the

space segment of the global system. Intelsat has no purview
over what is transmitted to an earth station for relay by

satellite. The occasion of the Conference, however, and the

necessity of reaching agreement on the services Intelsat is
to offer provide a convenient means to thwart the supposed

designs of would-be broadcasters by foreclosing to them any
access to necessary transmission facilities.

In view of the broad U.S: objective that satellite relay

facilities should not be restricted, that Intelsat should
be enabled to exploit technological advances for the benefit
of its members, the U.S. would hope to avoid any prohibition
against the provision in the future of facilities for direct
broadcasting by satellite. (See the paper on Scope of
Services.) Rationally, it can be argued that it is imprecise
to curtail the provision of a facility when the imagined
threat is not the facility, but the use to which it might
be put. Initially, this reasoning could be used to support
the U.S. position that the definitive arrangements should
not contain any provision which would rule out Intelsat
facilities for direct broadcasting.

Concern with direct broadcasting by satellite may be
a bit premature at this time, moreover. Each country now
has total control over TV reception from satellites. Direct
TV broadcasting from satellites to homes will still be
relatively easy to control for some time to come, even with
advances in technology, since fairly expensive and fairly
obvious receiving equipment will continue to be needed for
a number of years. The time may come, however, when direct
TV reception from satellites will be almost as hard to control
from within the receiving country as is radio reception today.

Probably with this long-range prospect in mind, several
states are concerned, as witnessed by Che previously mentioned
formation of a working group of the U.N. Outer Space Committee.

LIMITED OFFICIAL USE
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If there is pressure for a provision on direct broadcasting

in the definitive arrangements, our position should be that

the U.N. Committee is dealing with the question and that it

is not necessary for Intelsat to take any position or do

anything about it, at least pending completion of the

Committee's study.

There are, broadly, two approaches to the problem of

direct broadcasting by satellite. One is to screen the

content of direct international broadcasts via satellite.

This would involve impossible political problems. The

second approach is to prohibit direct broadcasts except

where the recipient country agrees to receive them. This
would present still difficult, but more limited, technical

problems. If other delegations are not willing to defer
the matter pending U.N. developments, we could suggest a

provision in the definitive arrangements which would con-

strain the Governing Body to authorize the use of Intelsat

satellites for direct broadcasting only with the agreement

of intended recipients and all countries likely to be

affected. The attendant technical problems would still

remain.

INTELSAT:RWBeales

411 LIMITED OFFICIAL USE
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• Terms of Reference of Working Group

The Comittee considors that a Working Group should be set
up to study and to report to the Outer Space Comittee on the
technical feasibility of co:qmunieations by direct broadcast froEil
satellites and the current and foreseeable develop:lents in this
field and the implications of such developments including coc)parative
user costs and other economic considerations, as well as social,
cultural, legal and other questions.

The first task of the Working Group would be to fo,-mulate
a work schedule for its fields of study and a timetable. It shall,
early in 1969, address itself to a study of the technical feasibility
and technical characteristics of direct broadcasting froEu satellites
including questions relating to user costs, informing itself of and
fully utilizing the work in this field done by the ITU and other
specialized agencies, and prepare a report. On the basis of this
report the Working Group shall then proceed to consider additional
economic as well as social, cultural, legal and other implications
of direct broadcasting, again preparing a report on these implications.
Both reports of the Working Group shall be transmitted to the Outer
Space Cmtailtee to enable it to report on the matter to the (IV
session of the General Assembly.

The Working Group shall be composed of interested. mmbr,rs of
the Committee, represented in so Ear as possible by s' .ialists.
Representatives of the specialized agencies of the United Nations
shall be invited to participate in the work of the Group.

- The reports of the Working Group shall also be submitted to
the Scientific and Technical Sub-Committee and the Legal Sub-
Committee for consideration at their meetings, if their respective
timetables permit.

The Secretary General is requested to provide the Working
Group with whatever information is currently available to him on.
the subject of direct broadcasting from satellites.

The Committee expresses the hope that interested states,
members of the United Nations, and the specialized agencies, will
contribute comments and working papers to the Working Group for
its information and guidance in the performance of its task.





INTELSAT CONFERENCE

Position Paper

SUBJECT: Access to the .t_System_

U.S. Position:

usros/5
February 17, 1969

In consistency with the concept of a universal system

available to all nations, non-members, whether they are ITU

members or not, should be permitted to have direct access

to the INTELSAT space segment on a space available basis

after the needs of members have been met. Such access

should be by agreement with the organization, on terms
and conditions, to be determined by the Governing Body.
Such terms and conditions should be similar to those
upon which services are provided to signatories, provided

that appropriate allowance should be made for the fact
that members have invested capital in the system and

non-members have not.

Interim Agreements: The preamble to the Agreement is

pertinent.

ICSC Report: Section I,.550-556.

pers: Ward Allen's memorandum of January 24, 1969.

Executive Committee: Minutes of January 2' -(item 8),

January 30 (3-i-,T6bruary 7 (5).

Draft Agreement: See Article VIII (d).

E/TD:WKMiJler:sp
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USPos/6
February 37, 1969

INTELSAT Conference

Position Paper

SUBJECT: Regional Systems

U.S. Position:

1. We have not proposed provision for regional satellites
outside INTELSAT.

2. If the Europeans insist on provision for regionals
they should be subject to:

4,

(a) a satisfactory area definition (such as
the CETS definition, i.e. a compact.: area),

(b) determination by the Governing Body that
they are economically compatible with
INTELSAT, and

(c) determination by the Governing Body that

they are technically compatible with INTELSAT
(i.e. with respect to use of the sT)ectrum
and orbital space, adequate control and
absence of harmful interference).

%
Interim Agreements: No provision.

ICSC Report: 606-611 in Section R. Also pertinent are the

CETS -definitionof "regional" (162) and 220-222, relating to
determination of technical compatibility for domestic
satellites, which can also be applied to regional satellites.

Papers: Issues paper on "Regional Systems", State revised
I71768, ComSat 11/19/68.

Executive Committee: Minutes of January 7, 1969, item 5 (a).--------

Draft Aareements :

E/TD:WYiller:sp

No provision.





USPos/7
February 17, 1969

I'NTELSAT Conference

Position Paper

SUBjECT: Legal Personality—

U.S. Position:

INTELSAT need not have a separate legal personality
in order to function. The present joint venture nature
of INTELSAT is sufficient and flexible enough to permit all
desired organizational functions to be performed. Giving
INTELSAT legal personality may give rise to certain administrative-
operational problems and tax law questions which are avoidable
in the joint venture configuration. At the present time the
U.S. sees no need for INTELSAT to have a separate legal
personality as long as either the Manager, some individual
or other entity is accorded power to act for the organization.

Interim Agreements: No specific relevant provision.
Organization, decision-making authority and ownership are
treated without reference to legal personality in
Articles I through IV.

ICSC Report: Paras. 231-236.

Papers: Issues papers on "Legal Personality", State 11/14/68;
and ComSat "Legal Status of the Organization", 11/19/68;
Legal Committee paper "Legal Status of INTELSAT Under
Definitive Arrangements", 2/3/69.

Executive Committee: Minutes of February 6, 1969, item 4.

Draft Agreements: No provisions specifically address this
ouestion. See Article VII regarding definitions of functions
the Manager is authorized to perform on behalf of the
organization. (However, ComSat's capacitv to act as a
jural entity is derived from its corporate existence, not
from anything in the Agreements.)

E/TD:SEDoyle:sp

•



• USBP/3
February 3, 1969

•

MEMORANDUM FOR AMBASSADOR MARKS

FROM: Legal Committee on Definitive Arrangements*

SUBJECT: Legal Status of INTELSAT under the

Definitive Arrangements

The Legal Committee has examined the various legal

problems and alternatives relating to INTELSAT's juridical

status under the Definitive Arrangements. Because of

certain unresolved differences of view, which are reflected

in the attached memoranda, the Legal Committee felt it

would be preferable to have the various representatives

separately state their positions for consideration of the

Executive Committee.

cc: Chairman Rosel H. Hyde

Mr. James McCormack

General James D. O'Connell

Mr. Frank E. Loy

Mr. John A. Johnson

Mr. Ward P. Allen

Mr. William K. Miller

* Comprised of representatives of the Department of State

(Richard Frank, Asst. Legal Adviser); FCC (Henry Geller,

General Counsel, and Asher Ende, Deputy Chief, Common

Carrier Bureau); DTM (John O'Malley, Jr., Legal Counsel),

and Comsat (William D. English, Asst. General Counsel).



February 3, 1969

MEMORANDUM OF COMSAT

SUBJECT: LEGAL STATUS OF INTELSAT UNDER

THE DEFINITIVE ARRANGEMENTS

This memorandum has been prepared in connection with 
the

analysis by the Legal Committee on Definitive Arrangements* of

the various alternatives for INTELSAT's juridical status 
and

personality under the definitive arrangements. It first deals

with how INTELSAT's business may be conducted under its

present status, and the legal implications of explicitly e
n-

dowing INTELSAT or its manager with legal personality. At-

tention is then focused upon the ramifications of the 
principle

alternatives.

cONCLUSTON.

INTELSAT need not be established having legal person
ality

in order to effectively carry out its business functions 
and

enjoy appropriate privileges and immunities. A joint venture

Comprised of representatives of the Department of State

(Richard Frank, Asst Legal Adviser); FCC (Henry Geller, General

Counsel, and Ashnr Ende, Deputy Chief, Common Carrier Bureau);

DTM (John O'Malley, Jr., Legal Counsel), and Comsat (William D.

English, Asst. General Counsel).



without legal personality--INTELSAT's present status--provides

an appropriate framework for the conduct of INTELSAT's busi-

ness and the achievement of its purposes. Moreover, this

legal framework could readily accommodate, through a normal

agency relationship, a management staff separate from the

partners, if such became necessary.

INTELSAT could be endowed with legal capacities to act

in its own name and on its own behalf by providing in the

Agreement that it shall have legal personality. However, such

personality would offer no substantial legal advantages, and

the possession of such personality could have certain un-

desirable ramifications for both INTELSAT and Comsat, including

certain administrative-operational problems and, unless a

Specific and authoritative ruling to the contrary were obtained

from U.S. tax authorities, severe tax consequences to Comsat. ‘.../

. There is an apparent political element to the legal

Personality issue which should not be overlooked. Endowing

INTELSAT with legal personality is seen by some of our foreign

partners as a way to aggrandize its status, make it more com-

parable to a public international organization, and reduce

the dependence on and influence of Comsat. The proposals by

our partners for an international manager must be seen in the

same light. Accordingly, since their position is based
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primarily on political and not legal grounds, they may not

be persuaded by the argument that legal personality is not

necessary to permit INTELSAT--even with an international

• manager--to fully perform all necessary functions.

I. yriE ALTERNATIVES

A. INTELSAT's PRESENT STATUS 

INTELSAT's juridical status under the interim arrange-

ments is usually described as a joint venture without legal

personality, although this joint venture status is not defined

in the Interim Agreement. The Agreement contains no pro-

vision explicitly giving to INTELSAT either specific or

general capacities to act in its own name (e.g., to contract,

to acquire and dispose of property or to institute legal

• proceedings) or full juridical personality. Therefore,

whatever capacities INTELSAT has to act must be derived from

the municipal laws of the various participating states, the

laws of each state applying to INTELSAT business conducted

within that state.

Within the United States, INTELSAT, for purposes of

!
doing business, is. regarded under the law as a partnership.
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As a general rule, a partnership is not considered to be a

legal entity separate and distinct from its participants.

Therefore, in doing business (contracting, etc.), it must

. act through one of its participants (either Comsat or

another signatory), an individual representative, or an

outside entity. However, contracts for and on behalf of

the consortium may be entered into in the name of the

consortium ("INTELSAT"), and such contracts bind all the

participants. Further, property purchased on behalf of

the consortium can be held by the participants in the name

of INTELSAT, each participant having an undivided interest

in the property. Moreover, the consortium's lack of legal

Personality does not constitute a disability with respect

to the protection of the rights of the partners in legal

proceedings involving third parties.

We •cannot speak authoritatively on the domestic laws

!II of all other INTELSAT members in this regard. As in the

United States, it is unlikely that INTELSAT would be generally

regarded as having legal personality in its present status:

On the other hand, the concept of agency seems to be
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recognized by virtually all legal systems. Thus, whether

or not INTELSAT is recognized as having legal capacities to

act in its own name, it could in any case do business through

• one of its participants (either Comsat or another), an indi-

vidual, or an outside entity. Much of INTELSAT's business

has been carried out in this manner,2/ and no objection has

been raised in the ICSC with respect to this general method

of operation.

B. .LEGAL PERSONALITY FOR INTELSAT

INTELSAT could be endowed with legal capacities to act

in its own name and on its own behalf bY including in the

Intergovernmental Agreement a provision explicitly stating

that it shall possess legal personality. Such a provision

1/ The contracts for the lease and operation of TT&C facil-

ities in Italy and Australia were between INTELSAT and

Telespazio and OTC, respectively, with INTELSAT being "rep-

resented" by Comsat as manager. Moreover, contracts for al-

lotments of satellite utilization (e.g., between INTELSAT

and the British Post Office, the Spanish Tel. Co. and OTC

(Australia)) have been signed by the Chairman of the ICSC

as agent of all the members, and at one time INTELSAT em-

ployed a "secretary" who entered into contracts, as agent

of the consortium, for interpreters, etc., in the name of

INTELSAT.
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would probably be effective in most member states, although

in some states implementing legislation might possibly •be

required. many different formulations have been utilized

to achieve essentially the same result for various inter-

national organizations.

If INTELSAT were given legal personality, the business

functions of the organization could be carried out by its

officers or by a management entity which derives its

capacities to act from the organization's capacities. Such

Personality would not predetermine INTELSAT's internal

411 structure; in particular, it would not require the creation

of an international management body. Nor would it relieve

INTELSAT or its manager from the obligation to act in ac-

cordance with the policies imposed by the Agreements and

the decisions of its decision-making bodies. It could,

however, result in certain financial and administrative

111 rearrangements, as discussed below.

2/ See Attachment A for several examples of such clauses.
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C. LEGAL PERSONALITY FOR AN INTERNATIONAL

MANAGER

The definitive arrangements could maintain INTEL
SAT in

its present status as a joint venture without legal 
person-

ality, and, in addition, create an international 
management

entity having legal personality. Such a management entity

might operate in one of two ways. It could contract and

hold property in its own name for the benefit of the con
-

sortium. On the other hand, it might act as agent of the

partners in conducting the business of INTELSAT. As a legal

framework for INTELSAT's operation, this device offers
 no

benefits which are not offered by endowing INTELSAT with

legal personality. The device might avoid one of the rami-

fications that results from granting INTELSAT legal pe
rson-

ality--the possible adverse tax consequences to Comsat 
under

U.S. tax laws, as discussed below. However, it suffers from

the same disadvantages which result from granting INTELSAT

legal personality.
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II- RAMIFICATIONS 

A. ABILITY TO DO BUSINESS

INTELSAT need not be endowed with legal personality in

order to carry out effectively its business functions under

the definitive arrangements. This holds true whether the

present organizational structure--operation primarily through

Comsat or another signatory--is maintained, or the permanent.

agreements authorize the Governing Body to employ an

administrative manager and staff to perform INTELSAT's

0
 management functions.

The concept of agency, which is recognized by virtually

all legal systems, provides a sound legal basis for the

performance of management functions by such an individual within

the framework of INTELSAT's present legal -klatus. A designated

administrative manager could be authorized and directed by

the Governing Body to act as agent for and on behalf of the

signatories, jointly and/or severally, in performing necessary

legal functions, most important of which is contracting for the

space segment. This administrative manager would be as effective
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legally as Comsat or another signatory in signing those

contracts as agent for the signatories. The contractual

situation with respect to third parties would not be

materially different than one in which an official of an

INTELSAT having legal personality contracted for the organi-

zation, except that in the former case the rights and obli-

gations under the contract would be held jointly by the

signatories rather than by the single entity, INTELSAT.

The consortium need not be recognized as a legal entity

under the laws of a particular member state in order to

enter into contracts, through a designated agent, with

a national or domestic entity of that state. It is sufficient

that all of the signatories represented by the agent are

legal entities, whether or not they are foreign entities

With respect to that member state. As a general rule, this

would be the case with other business functions as well..Y

21 For example, in filing patent applications on INTELSAT-

owned inventions in several jurisdictions other than the U.S.

in the name of Comsat, no impediment has been found. And,

although we have no experience in instituting legal pro-

ceedings to protect patent rights thereby obtained, it is

doubtful that having allowed a foreign national to obtain

patent rights, these jurisdictions would deny him recourse

to that state's courts in protecting these rights.

•
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Of course, the performance of certain business functions

involving special local interests—e.g., owning real pro-

perty, maintaining a local office--might in some instances

involve compliance with certain local requirements, such as

4/
registration to do business.-1 Even if INTELSAT had legal

personality, it would encounter the same requirements in

similar instances. In any event, such requirements

should not constitute any real impediment to INTELSAT's

overall operation for several reasons: First, a large

portion of INTELSAT's business--procurement of equipment

and services, etc.--would not encounter such requirements;

only in relatively rare instances, within the foreseeable

scope of INTELSAT's operations, would its operations

include the kinds of local-interest activities that

might encounter those requirements. Second, in most cases

Compliance with those requirements would cause no practi-

cal or legal difficulty, particularly since in each

21/ It should be noted that in order to institute legal

proceedings in a particular state, it will always be

necessary to resort to representation by local counsel,

whether or not INTELSAT has legal personality.
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instance one of the participants in the consortium would

be a domestic entity of the member state. Third, if

difficulty did arise, it could be avoided by acting on an

ad hoc basis through or on behalf of the local signatory, as

has occasionally been done under the present arrangements.

Contracts entered into by the partners through*an

authorized individual acting as their agent would bind

all of the signatories individually. That is, the

contractors would be able to look directly to the individual

assets of the signatories to satisfy INTELSAT's obligations

under its contracts. On the other hand, if INTELSAT had

legal personality, there would be substantial doubt whether

the individual participants would be directly subject to

legal process to the extent of INTELSJT's obligations. This

doubt might cause potential contractors to be reluctant to

contract directly with INTELSAT as a legal entity separate and

distinct from its members, unless INTELSAT kept on hand

liquid assets sufficient to evidence its ability to meet

contractual obligations as they arise, as well as the normal

operating costs of the organization.

•
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In its present status, INTELSAT assets are owned

jointly in undividied interests by the signatories. If

INTELSAT is endowed with legal personality and the consortium

assets are held by this new legal entity, some form of

evidencing the various signatories' ownership interests

in the entity would seem necessary. This requirement

exists because the signatories would no longer have a direct

undivided ownership interest in the assets; rather, they

would have an interest in the legal entity INTELSAT, which

would itself own the assets. The means utilized to evidence

their ownership would have to allow for a sliding scale

relating ownership to use, assuming an investment/use

mechanism is incorporaLed under the definitive arrangements.

The effect of this change cannot be adcquately'evaluated

at this time, but it could be a source of potential difficulty.  /

B. IMPACT UPON PARTICIPANTS

1. Tax Consequences

With respect to United States federal income tax law,

the existence or absence of legal personality in INTELSAT

has ramifications for both INTELSAT and Comsat. Hrst, if

Li The potential impact of legal personality on INTELSAT's
financial arrangements requires further study by financial-
manauement experts; the views expressed here represent only
preliminary views on this matter.
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the granting of legal personality could be construed

as affording the participants, in their individual

capacities, limited liability, INTELSAT might be treated

as an "association" for purposes of federal income

taxation. If so, Comsat might no longer be able to deduct

from its gross income its share of INTELSAT's operating

expenses, including depreciation of its share of the

INTELSAT assets, which could result in an out-of-pocket

cost to Comsat on the order of perhaps several million

dollars each year.

Another potential effect of INTELSAT's treatment

as an "association" is that Comsat might lose the right

to an "investment credit" for investments in certain

assets acquired by INTELSAT. (Under INTELSAT's present

tax treatment, Comsat has a right to claim a tax credit

of up to 7% of its share of such investments made by the

consortium.) The full extent of the loss of this right,

in terms of potential cost to Comsat in years to come,

cannot be evaluated at this time, but it could be substan-

tial.
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We do not feel that the inclusion of a provision in

the Agreements expressly negating limited liability would

be an acceptable means of alleviating these potential

adverse consequences. The inclusion of such a provision

would be legally and commercially imprudent. Moreover,

it would likely be viewed by our partners as a serfish

suggestion of no benefit, and potential detriment, to

them; the general practice, and, indeed, one of the more

compelling justifications for creating a separate entity,

is to seek the umbrella of limited liability for the

participants.

In addition, considering the difficulties previously

encountered when, with the assistance of the Department

of State, immunity from federal income,taxation was sought

from the Internal Revenue Service for the INTELSAT signa-

tories, Comsat is reluctant to place too much reliance

on alleviating possible tax consequences through a

favorable policy statement from the IRS. Such reliance

might place Comsat in the position of committing itself

on the issue of legal personality prior to the time when

the definitive arrangements would be finalized to a point
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that the Department of Treasury would have a sufficiently

concrete basis on which to render a definitive ruling.

Moreover, this alternative presents considerable commer-

cial and legal uncertainty, inasmuch as a favorable

ruling would not have the force and effect of law, in

the absence of subsequent incorporation into the Code

or regulations; it could be revoked, conceivably even

retroactively.

A second consequence relates to possible immunity

from income taxation in the U.S. INTELSAT is currently

treated as a partnership for purposes of U.S. income

tax law. A partnership does not have to pay income tax,

but merely files an information return, passing through

its income to the partners pro rata (the great majority

of whom are foreign governments or government agencies

and, therefore, not subject to federal income taxation

111 (26 USc 892)). Therefore, United States tax relief to

INTELSAT has entailed merely relief from this reporting

requirement. On the other hand, if giving to INTELSAT

full juridical personality caused it to be considered an

"association", it could be subject, unless exempted in
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the agreement, to income taxation on income imputed

to the organization. The Department of State does not

foresee any difficulty in obtaining such immunity, even

though any such immunity would amount to immunity from

411 real taxation rather than merely relief from certain

reporting requirements. It should be noted that if

INTELSAT were treated as an "association" and not given

tax immunity, Comsat might be subject to double taxation

on its share of INTELSAT's income, since it might be

subject to taxation as a shareholder on its income from

INTELSAT after INTELSAT, itself, had been taxed on its

total income.

It is not possible to make an authoritative state-

ment of,what the tax ramifications of the alternatives

are likely to be under the tax laws of other states.

2. Liability of Participants to Third Parties

Under INTELSAT's present status, the participants

are liable either jointly or jointly and severally for the

obligations of INTELSAT. This status does not, however,

result in any one participant being required to pay

ultimately more than his share of an obligation, since

•
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the nature of the arrangements would certainly require

the indemnification of such a party by the other partners

in proportion to their interest, assuming that the acting

participant stayed within the legal bounds of the venture.

There is some question as to the liability of the

individual participants in the event INTELSAT has legal

personality. While some jurisdictions might treat the

participants as still being jointly, or jointly and

severally, liable on the obligations of INTELSAT, others

might regard INTELSAT's legal entity status as insulating

the individual participants from the debts of the organi-

zation, thus giving t 'the organization limited liability.

This might be considered beneficial, from the participants

point of view, with respect to tort and contractual liabi-

lities. However, this could have a substanti6.1 adverse

impaef upon the ability of INTELSAT to engage in commercial

activities, as is discussed above on page 11.

C. PRIVILEGES AND IMMUNITIES

With respect to the United States, the President may

grant extensive privileges and immunities to INTELSAT under

the International Organizations Immunities Act. The use
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of this Act by the President is not dependent upon

INTELSAT's possession of legal personality.

Although we cannot speak authoritatively on the

laws of other countries in this regard, we doubt that

either the absence or existence of legal personality

would create problems in conferring privileges and

immunities under their domestic laws.

Of course, the makeup of INTELSAT and the functions

that it would perform could affect the appropriate scope

of privileges and immunities are appropriate to grant

to it. A more thorough discussion of the relationship

of privileges and immunities to the makeup and operation

of the organization will be made in a separate memorandum

on that subject.

• D. IMPLEMENTATION

The State Department has advised us that, as a matter

of United States law, INTELSAT could •be explicitly granted

legal personality by an executive agreement used in

combination with an executive order issued under the

International Organizations Immunities Act, without resort

to Congressional action. However, in view of the existence
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6 J/
of precedent to the contrary, -- and the substantial

legal-political controversies that have, on occasion,

surrounded the President's exercise of authority in the

conclusion of executive agreements, we feel that the

granting of legal personality and capacities without

specific Congressional approval necessarily involves

certain political-policy, as well as legal, considerations.

For this reason, we think that further exploration within

the executive branch on this issue would be desirable.

••.

6 / For example, the Inter-American.Development Bank, the

International Bank for Reconstruction and Development, and

tho Asian Development Bank all received specific congressional

approval for United States participation including a specific

section granting, in the United States, the status, privileges

and immunities specified in the international agreements.



ATTACHMENT A 

Food and Agriculture Organization 

Article 16. 1. The organization shall have the capacity
 of a

legal person to perform any legal act appro
priate

to its purpose which is not beyond the pow
ers

granted to it by this Constitution.

• Intergovernmental Committee

. for European Migration 

Article 25. The Committee shall possess full juridic
al person-

ality and enjoy such legal capacity as may be n
eces-

sary for the exercise of its functions and 
the ful-

fillment of its purposes, and in particular the

capacity, in accordance with the laws of the terri
-

tory: (a) to contract; (b) to acquire and dispose of

immovable and movable property; (c) to receive and

disburse private and public funds; (d) to ins
titute

legal proceedings.

International Bank for Reconstruction

and DevelsIpment 

Section 2. Status of the Bank

The Bank shall possess full juridical perso
nality,

and, in particular, the capacity:

Article 47.

(i) to contract;

(ii) to acquire and dispose of immovable

and movable property;

(iii)to institute legal proceedings.

International Civil Aviation  Organization .*

The Organization shall enjoy in the territory of

each contracting State such legal capacity as m
ay

be necessary for the perforthance of its functio
ns.
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SUBJECT: Legal PiIrsonality of INTELSAT under

the Definitive Arrangements

definitive arr.1.4,,ev?nts will not co,ItainUtlited States' propose('

a provision granting INTELSAT legal perscilality.* Wc expect, houever, that

many of tho participants at the confelence vill favor granting INTELSAT

legal parsonality. Tht2sc participants presumably feel that the existence

personality will wake the organizationof legal psychologically less

dependent on Comsat as manager, and will enable the organization legally

to exercise its own management function if/when Comsat. is replaced as

manager.

This memoranduw analyzes the legal implications of granting INTUSAT

legal personality in thc definitive arrangements, of incorporating INTELS:,T,

and of granting an INTELSAT international Managor legal personality. Our

purpose is to assist:you in determining what the United States position

should be if others insist on legal personality. The memoranduol does nol

take into account or evaluate the psychological aspects of the problen.

As used in this memorandum, legal personality includes at least capacit

to hold property, to enter ihto contract, and to proceed in court.

"A substantial vajority of';c: Paragraph 236 of the ICSC Report states:

the Co:,Ilittee recoumends that the 0:ganization, t;Ilich should be

either an international or intergovernmental organization, should

possess legal pers,roality mid, on the territory of each participaLing

Stat,‘, the juridical capacity nocessnl-y to exercise its functions

and reach its 01,jectiws, inrluding the capacity to conclude

arvociilents, to own property and to exercise riOts against third
A Mss pavr to the 3CSC (SCL/1‘1G/lE)pal-Lies in its own 11C010."

also reco,,mon,ls legal personality.
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CONCLUSION 

1. If INTELSAT is given legal personality, there may be two tax

ramifications but in both cases any adverse effects could be remedied.

2. Whether or not INTELSAT has legal personality does not affect

the eligibility of the organization for privileges and immunities in

the United States. INTELSAT may be given legal personality by executive

agreement.

3. If INTELSAT decides to exercise its own management function,

there are potential difficulties relating to the exercise of legal

capacities if it has no legal personality. We cannot now evaluate the

extent of these difficulties or conclude definitively whether INTELSAT

could operate as effectively without legal personality.

INTELSAT'S PRESENT STATUS

Under the Interim Arrangements, INTELSAT is usually described

juridically as a joint venture without legal personality. The inter-

national agreement establishing the organization does not explicitly

empower it to contract, to acquire or dispose of property, or to

institute legal proceedings. The agreement provides that COMSAT is to

act as manager and to implement decisions regarding the space segment.

COMSAT, because of its independent status as a D.C. Corporation, possesses

the above-mentioned legal capacities - and can act in its own name when

performing the management function. In the alternative, COMSAT or others



O

•

•

-3

with legal personality do, according to CONSAT, act as agent on behalf

of all the members of INTELSAT, exorcising the legal capacities of all

the members.

RAMIFICATIONS OF INTE.LSAT ILWING 01: NOT PAVING LEGAL PCIRSONALITY

1. Tax Conf;equencs

Granting or denying INTELSAT legal personality would have two

potential tax consequences. If legal personality were considered to

include limited liability, INTELSAT m4,ht be treated as an "association"

under United tq....aLcs tax law.* If so, (a) INEELSAT's income vould be

taxable, and (b) CMSAT might lose its light to its investment credit

in certain assets acquired by INTELSAT,and COMSAT might no longer be able

to deduct from its gross income its share of INTI.LSAT's operating expenses,

including depreciation of its share of the TNIELSAT assets (according to

consAT a"cost"on the order of $5 million each ycar). We could avoid these

potential adverse impacts If we could obtain a Department of Treasury

policy statement that INTrLSAT will not be considered an "association."

Treasury has not yet been approached on this subject. We could also

avoid INTELSAT's being an "association" by slating in the agreement that

there will not be limited liability, i.e. the existing situation, with

A corporation for federal income tax purposes, includes an "as:,ociatioa",

which, generally spool:lug, mnst possess three of the follcwing four

characterislicf:: (1) continuity of life, (2) centralization of

manae.lent, (3) 1 iaJ Led liability, and (A) free transferability of

intorests. 1N'IELS,\T would prol,.1)1y be considered to possens (1) an—I

(?), and not (4). Consequ.-ntly vliellior it Is an association and

subject to ta-: under the Regulations would depend on (3), limited

linbility.
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the signatories caller jointly or jointly and severally liable fol- the

obligations of the orga,lixatioA. The probleil of INTE),SAT's beinL,

taxable is, in any case, taken care of by our proposed privileges

and iLwunitios provisions vhich vill exempt INTELSAT from income

taxatio,I,

2. Privilceres and immunities

With respect to the United States, the President may grant

extensiw privileges and ih.dunities to INTELSAT under the international

Organizations ILI.Liunities Act. The use of this Act by the President is

not related to INTELSAT's possession of legal personality.

A Swiss submission to the 1CSC states that the absence of legal

personality would create problems in conferring privileges and inyilunities

under European domestic lm:s. Al though we cannot speak authoritatively

on the laws of other countries, we tend to doubt this.

INTELSAT could be given legal personality under United States

domestic law by executive action by use of the International Organizations

Immunities Act.*

* An appropriate lent personality provision considered by the Legal

Committee is the following:

INTELSAT shall possess juridical personality to the extent necessary

for the exercise of its functions and the achievement of its purposes,

and, in particular, the capacity to:

• 
i)

contract:,

acquire 21.1 dispose:: of real and personal proporLy;

(iii) institute legal proceedings.
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3. The Riht to Contract to Accuire and Dis_pose of Renl and

Personal ProTerty and to Institute D-oal Proceedins

If INTELSAT is given legal personality in the intergovernmental agree-

ment, it vould be empowered, as an ertity, to contract, to acquire and

dispose of real and personal property, and .to institute legal proceedings

in each of the member countries.*

If INTELSA.T is not given legal personality in the intergovermliental

agreem?nt, these capacities would have to be exercised .on behalf' of INTELSAT's

members by another entity, e.g., an incorporated manager like COISAT, an

individual, or one of the members. This entity would act on the basis of

its own caparities derived from the domestic law of a participating state

or as an agent for tho INITLSAT members, exercising each member's legal

personality. (To illustrate, the entity could purchase property in its

own namc or in the names of MSAT, Prance, and the other INTELSAT signatories

which would then own the property in common.)

INTELSAT is presently doing business through consAT. CWSAT, by

virtue of its own capacities as a D.C. Corporation, contracts, own property,

and institutes legal proceedings, either in its own name or on behalf of

INTELSAT's members. In som,7! instances, COI:SAT has acted through other

agents. Accoring to C01.SAT, 110 difficulties have been encountered.

*Nonetheless, when exercising these capacities in a member country, thc

consortium, just_ as COMSAT presently, would be obligated to comply with

thnt country's lcws, e.g., re6istration requirewents nnd tax laws, unless

it is granted privileges and immunities in respect of such laws.
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INTELSAT way, in the future, perform its own management function,

e.g. through a secretariat. International organizations composed of

sovereigns who have secretariats or secretary generals act for theffl

have traditionally endowed themselves with legal personality in an

intesnational agioemant to avoid numerous potential cosiplications.

Those ccwlicatiolls may occur S:;I1CC, among other reasons, there are no

public international law rules governing public organizations analogous

to private international law rules governing commercial joint ventures

composed of private parties. Although we cannot foresee all the

complications now, the following are a few examples.

1. Related to the participation of sovereigns, it is not clear

that an individual can always act for a sovereign, e.g. whether service

of process on a secretary general could bring into court the sovereign

members of the organization and therefore the joint venture.

2. As a practical problem a seller may be unwilling to sell

property to an individual, as agent for a number of purchasers (including

purchasers with sovereign immunity) unless he can pursue any legal remedy

he may have against the agent rather than the group of buyers individually.

COHSAT can, of course, deal as an agent that is legally responsible and

able to satisfy a judglIent in its own right. An individual employee of

INTELSAT could not offer the same security to a seller.

3. It is doubtful that aa entity incorporated in one state or a

national of one state would, in each member country, be entitled to

exercise all the capacities of a legal person. The intergovernmental

agreement could easily obligate the member states to permit an INTELSAT
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with legal pors(nnlity to exercise these capacities, and this CCU easily

be implcm:olted, e.g. in the United States under the International Organ-

izations Immunities Act. But while the intergovernmental agreement could

also obligate the member states to permit a foreign corporation or national

(or the organization as a group including foreign corporations) to exercise

all capacities within their jurisdictions, this obligation could not be

easily illylemented by each country. It would probably necessitate a treaty

or implementing legislation for the United States.

A Swiss presentation argues that a further complication could arise in

light of differing national legal conceptions of the principle of "undivided

ownership" in partnership property.

We arc not contending that each of these problems could not, with

varying degrees of difficulty, be overcome, e.g. by operating in ono case

through an individual who owns property in INTELSAT's name, in another

case through a local signatory, who owns in its own name, etc. We do

conclude, however, that legal personality can remedy serious coinplications,

and this is precisely why international organizations, when they can,

obtain legal personality in intergovernmental agreements. The European

argument that INTELSAT should have legal personality to handle its man3ge:1ton::

function is not unfounded. This does not mean that legal personality could

not be. granted when time organization assumes the function.

INCORPORATION OF INTELSAT

As an alternative to granting INTELSAT legal personality in the

intergovernmental. agreement, INTELSAT could be endowed with legal

capacities to act as a corporate entity through incorporation in one

of its mexber's jurisdictions. We doubt this is an acceptable

alternative, for we sec no ndvantages of: do1.1:-_!stic incorporation ovor
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granting legal personality by intergovernmental agreement, and we

see numerous potential problems. It would, needless to say, be

difficult to reach agreement on the country of incorporation;

incorporation may subject the consortium to domestic legal require-

ments with which it would not want to comply thus requiring additional

privileges and immunities; and the consortium, if incorporated domesti-

cally, might lose some of the special benefits it could have by virtue

of being an international organization.

LEGAL PERSONALITY  FOR AN INTERNATIONAL  MANAGER

Another alternative to granting INTELSAT legal personality in the

definitive arrangements would be to leave INTELSAT in its present status

as a joint venture without legal personality, and to create an international

management entity with legal personality. This device would eliminate

the possible tax ramification resulting from INTELSAT having legal

personality, i.e. the tax consequences to COMSAT discussed above; but

we do not consider this a significant advantage since this tax ramification

can be avoided in other ways. We do not feel that granting legal person-

ality to an international management entity has significant advantages

or disadvantages; we are inclined to favor legal personality in the

organization since this is likely to be simpler and is more usual.
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F.C.C. Position

If INTELSAT continues to function with ComSat as

manager, we see no legal problem in INTELSAT remaining a

joint venture without legal personality.

If INTELSAT has a manager independent of any signatory,

there may be some uncertainty as to its ability to act in ever

participating state, but we doubt that there would be a sub-

stantial impediment to INTELSAT effectively carrying on its

business, particularly if, the agreement incorporated a provision

specifically authorizing an employee of the independent management

entity (e.g.', the Managing Director) to act on behalf of the
1/

consortium.

If INTELSAT is given legal personality, we believe any

adverse legal consequences will either not he substantial or can
2/

be overcome. Moreover, we believe that most of the adverse

legal consequences suggested by ComSat can be avoided if legal

personality is given to the independent manager but not to INTELSAT.

This alternative would leave INTELSAT as a joint venture, all

property would continue to be owned in undivided shares, the liability

of individual partners would remain intact and INTELSAT would pre-

sumably not be considered an "association" for tax purposes.

1/ We understand that there is some question whether such a provision
would require Congressional action on the part of the U.S. (i.e., a •
treaty or legislation).
2/ The tax impact on ComSat appears to be a legal consequence of real
substance, but we believe it can be effectively overcome, particularly

if the agreement makes clear that INTELSAT does not have limited

liability. •

••



•

. -2- February 3, 1969

In sum, we believe that there are no legal problems

which dictate the answer to the question of whether INTELSAT or

an independent manager should have legal personality. In our

opinion this question should be,determined by the critical

policy and political considerations involved, considerations

which are, of course, outside the purview of this Committee.

Finally,.we stress that these views on the legal issues are not

intended to indicate or imply opposition to or support for any .

of the alternative courses Of action.
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' MEMORANDUM OF LEGAL COUNSEL, DTM

Subject: Legal Status of INTELSAT Under the Definitive Arrangements

My views coincide with those of the Department of State, the FCC, and
:Comsat on the desirability of INTELSAT remaining a joint venture without
legal personality. The present form of operation through a joint commer-
cial venture has worked satisfactorily from a legal standpoint, and I can
see no legal problems arising if INTELSAT should continue to remain a
joint venture without legal personality.

If INTELSAT should decide to have a manager which would be independent
of any of the signatories to the Definitive Arrangements, I would foresee
no significant legal problems arising from the decision itself, However,
the financial condition of the manager, or agent, as well as its legal
authority to carry out specific projects for INTELSAT, would have to
be determined by any business organization wishing to perform INTELSAT
contracts. This may involve some delay and added expense to INTELSAT.
Comsat as a signatory and as an independent corporation at present blends
.these two functions together rather well and I see no legal advantages that
would be created if they were separated through the creation of an,
independent manager.

My final point goes to the tax question. I share the concern of the FCC
and the Department of State that the tax impact on Corns at if INTELSAT
is given legal personality is a legal consequence of real substance: I
disagree, though, that it can be effectively overcome in the absence of a
definitive ruling from the Treasury Department, even if the agreement
makes clear that INTELSAT does not have limited liability. It is my
understanding that no such ruling has, as yet, been issued by the
Treasury Department. It seems to rue that it would not be appropriate
for the Treasury Department to rule on this question in the absence of a
definitive legal description of INTELSAT itself. It is my view, therefore,
that the tax question be considered a serious one having a potentially
substantial adverse impact on Comsat, at least until the matter is

resolved by the Treasury Department.

John J. O'Malley, 'Jr.




