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(b) Whore the proposed serices inc
lu //television

program transmission,, the terms 
,.nd conditions

under whiCh u6eil thr, satellit 
system will be

made -a vailabl-&' .for a_ none.oe-oe_relal ,educational___
,riork.:"-- Wc,-1'ncite that p, ziies 

to this proceeding,

T suCh—rif to:r.Sat and the iC network, have proposed

to provide satellite ,anncls without charge for

the interconnection of public
 and instructional

A broadcasting. We •clieve this to be in the pu
blic

interest. Appli .ants proposing television
 program

transmission service should als
o address the pos-

sibility ofy6llizing a "people
s' dividend" to

provide son, funds for programming by noncom
mercial

education stations, as suggested by the 
Ford

Foundaq n.

(c) Where the applicant is engaged
 in the bilsiness

of providing a common carrier
 public message

service, 11/ the proposal shou
ld provide full and

...dr. •

detailed information concernin
g the manner in

which the satellite operation
s will be integrated

with terrestrial operations t
echnically and

-,leconomis.ally, including:

/

(i) The manner and extent to whic
h the

fWlities, of the satellite sy
stem

will be used at the carrier'
s option

to augment terrestrial facili
ties

for massage, private line, 
and other

existing or proposed services;

(ii) The extent, if any, to which s
atellite

• ----facia-ties will be used for services

offered directly to the public,
 the

nature c.1 such services, the propose
d

charges, and the basis on whic
h such

_ charges are constructed. -

(iii) The carrier's market and cost s
tudies

that demonstrate that expansion
 of the

integrated system by use of the s
atellite

technology is more economical than
 expansion

by using other available techno
logies;

o

22

11/ rending a final determination o
n our proposed interim policy

relating to AT&T, it is not precl
uded from submitting an ap-

plication. In that event, the application 
should address the

questions set forth in this subparagraph (c)
.



12.; The foregoing discussion (paragraphs 1
0-11) is meant.

to point up the uncertainties involve
d in the threshold question

whether the public interest is furt
hered by the authorization of

domestic satellite communications s
ervices at this time. In our

judgment, however, these uncertainties
 cannot be resolved by another

round of written comments or by a
dditional studies. Indeed, a

critical consideration in this resp
ect would appear to be what persons

,

with what plans, are presently wil
ling to come forward to pioneer the

development of domestic comunication
s satellite services according

to the dictates of their business 
judgment, technical ingenuity, and

any pertinent public interest requ
irements laid down by the Commis-

sion. In short, on the basis set out in p
aragraph 8, supra, it

appears to us that domestic satellite
 communications do have the

potential of making a substantial 
contribution to the nation's

,communications system. 3/ That being so, we should proceed with 
the

authorivinc, rocess as promptly as possible,Ls2n
srs

public interest since considerable lead time n re
-FIUTFeT or research,

esign, deveUp:Llent, construction 
and launch of the satellite before

any authorized facilities would becom
e operational: The next issue

is how best to proceed and whether th
e public interest would be served

by the delineation at this time of 
the system or systems to be

authorized.

13. Type of Domestic Communication-
Satellite  Facilities

to be Authorized--The parties to t
his proceeding have made various

proposals for domestic systems, bo
th permanent and pilot in nature.

It has been proposed by the Ford Fo
undation and ABC that there be a

special purpose system devoted pri
marily to the distribution of

television programs. They urge that domestic satellite
s offer unique

advantages for such a system which
 would involve one of a limited

number of transmission points and a
 large number of reception points.

Since the satellite can transmit th
e same signal to all areas from

which it is visible, transmission 
costs would not be affected by

either distance or-the number of r
eceiving points. The receive/only

stations are relatively inexpensive
. Therefore, it is urged that such

a specialized system should be in a 
position to sarisfy television

needs at substantial savings in pr
ogram transmission costs compared

to the costs of existing services. 
It is also asserted that the

policy commitments with respect to 
future action would be minimized,

and that such a system would demonstrat
e the economic feasibility

of the satellite technology for this p
urpose.

3/ When this proceeding was instituted 
in 1966, it appeared that a

t number of years might elapse before 
the spectrum allocations for

communications satc.1.11tes services 
would be re-examined by an

international space conference. In view of the imminence of the

1971 space conference, prospective 
applicants may now prefer to

await the outcome instead of proceedin
g at 4 and 6 Cllz. While

this factor may also present a perti
nent public interest question,

we think that it should be resolved 
in the context of our conside

ra-

tion of concrete applications for the 
4 and 6 011z bands which will

contain analyses of potential inte
rference vis-a-vis terrestrial

operations and specify the length a
nd cost of the terrestrial

interconnections :or earth statio
ns.
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21. Coordination with INTEr,SAT and Other  
Domestic Satellite

proprams--Insofar as relations with INT
ELSAT are concerncd, as noted

.above, we believe that the establis
hment of domestic satellite

facilities would be fully consistent wi
th our obligation to.the single

global system. The United States commitment to I
NTELSAT and the

technical constraints on the use of 
orbital locations in synchronous

orbits, as well as limitations on t
he available frequency spectrum

and dangers of mutually harmful inter
ference, estblish the necessity

for close coordination on these 
matters. In addition, intelligent

planning, the possibility of achievi
ng major economies, and the

desirability of continuing to promote
 the single global system,

indicate that the closest possible coope
ration should be sought.

The areas where coordination is esse
ntial include such matters as

frequency use, prevention of harmful inte
rference, and orbital space

on the geostationary orbit. Before authorizing the use of particular

frequencies or the placement of satellites a
t particular locations,

we would bring the matter to INTELSAT for 
coordination purposes and

if the latter has plans which would conflict
 with the frequencies

or orbital spaces proposed, we would work o
ut an accommodation in

view of our obligations to the single gl
obal system of some 74

nations, including the United States. We would, of course, fulfill

any coordination requirements called for by t
he International Radio

Regulations, as well as those established i
n the Definitive Arrange-

ments for INTELSAT which are now under n
egotiation. We would also

encourage and lend our assistance to the 
exploration of other areas

for possible cooperative effort to deter
mine if joint action or

sharing would be appropriate to achieve 
mutual benefits.

22. To avoid orbital space problems and pos
sible inter-

ference, proposals for domestic satellite
 systems must also take

into account the known plans of other count
ries who may have an

interest in the use of the satellite tec
hnology for domestic

communications purposes. For example, Canada has already selected

two orbital locations for its proposed domes
tic system, which will

require protection. 6/ Canada also has indicated an eventual require-

ment for a third satellite position, deta
ils of.which_are_yet to_bp_

s in the case —Or—EiTESATTit. may be bene
ficial to 

--,„.

s eci i d.

rPefficiency and share the results of operati
ng experience. There 

....

/explore areas of mutual cooperation to redu
ce costs, enhance

/
is also the possibility of a shared use of t

he space segment of a

United States system or systems to nerve the
 domestic requirements

\,5::::another country or •countrics, or vice vcr
sa.-1•

6/ Thn orbirol inontions chosen by Canada are 88
 and 109 dec:rees

West Longitude.
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III. Proposed Rule Makinq

23: The Commission is concurrently issuing a notice of

proposed rule making on the policies to be followed in the event of

technical or economic conflicts between applications and on the

appropriate initial role of AT&T in the domestic communications

satellite field. Technical conflicts may arise in such areas as

proposed orbital locations and frequency usage. Moreover, in the

course of coordinating earth stations with terrestrial systems it

may prove impossible in some instances to accommodate earth stations

at desired sites without some adjustment in the frequencies and
routes of rr_c_ELLi221..._s_y stews—or -other _mea.aurgs to .asicinicr-
ference. Also, arguments of eConomic incompatibility may be raised,'

osing questions as to the proper effectuation of the Commission's
responsibility under Section 1 of the .Communications Act to exercise

its regulatory functions in such a manner as to make communications
services "avai able, so far as possible, to all people of the United
States * * *."

..•••

24. It may be that conflicts will not arise, or will be
,resolved through negotiation or other procedures in a manner
' consistent with the public interest, so that the promulgation of

rules will be unnecessary. However, in order to facilitate
expeditious action on the applications, and to insure the prompt

attainment sl,f. tli.e benefits discussed in paragraphs 8-9 supra,

the Commission clearly should follow such procedures as will "best

conduce to the proper dispatch of business and to the ends of
justice" (Section 4 (j) of the Communications Act). Rule making may

be one such procedure. Applicants are therefore reqUested to submit

comments in their proposals on the question of what policies would

le appropriate in these areas. An opportunity will be afforded for

the filing of reply comments by applicants and comments by other

interested persons after the expiration of the time for filing

applications (see paragraph 38 below). Since the rule making will

be consolidated with this proceeding, material contained in the

comments already on file need not be resubmitted.
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25. Comments are also requested on what initial role of
11( AT&T in the domestic communications satellite field would be appro-

priate. The most important value of domestic satellites at the

present time appears to lie in their potential for opening new

communications markets and for developing new and differentiated

services that reflect the special characteristics of the satellite

technology. Realization of this potential will require innovative

technological and service planning and development, and may

necessitate steps to promote a market environment conducive to new

competitive entry. A question has been raised as to whether AT&T

might discourage or foreclose entry by others into its special

service markets through a policy of inter-service subsidy. The
Executive memorandum recommended that facilities to be used by AT&T

for specialized communications services "should be authorized only
after a determination by the Commission on each application, based
on public evidentiary hearings, that no cross-subsidization between

monopoly public message and specialized services would, take_pl_7e

in the development manufacture-i-installation, .o.r_operation of such

facilities_22—We are concerned that such a procedure might not

prove fully effective to achieve a market environment conducive to

innovation, new competitive entry, and the vigorous exploration and 
1

development of the special communications service potentials of the

satellite technology. 7/

26. Aside. rrOm the possibility of market foreclosure
through cross-subsidization, there is a question as to whether
innovative satellite planning by AT&T would be constrained by its

existing terrestrial facilities and services. Any satellite
proposal would be supplemental to and compatible with the existing

terrestrial network, and would reflect the carrier's necessary
and predominate concern over the effects of the satellite technology

upon its existing landline investments and markets. 8/ Moreover,
AT&T is the dominant domestic carrier and other potential common

7/ The practical problems and difficulties inherent in the

establishment and implementation of regulator Y standards by

which to ascertain and correct cross-subsidy among AT&T's

major interstate service classifications are well known to

us. The problem has proven to be most difficult, complex and

time-consuming. The evidentiary hearing procedure would

necessarily entail the substantive burdens and delays involved
in lengthy and cumbersome adzinistrative investigations and
hearings.

8/ AT&T has stated that it views satellite transmission as just
another form of transmission similar in function to terrestrial
microwave systems and coaxial cablcs, and that there are no

communications services which could be offered by satellites

which cannot now be offered by terrestrial facilities.
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28. It is contemplated that a new carrier entrant will be

capable.of_dealing _directly with customers for its services. In

'other words, the 1%1Eilorized user" policy, which has. applied in the

field of international communication and under which the satellite

carrier is permitted to sell its services directly to users only 
in

special cases, will not be applied to domestic service. This, in

turn, raises the question as to the means by which a customer f
or

service of a new carrier will obtain access from his location to

the earth station of the carrier. From a technical and operational

standpoint, there are a variety of methods by which such access
 can

• be provided. For example, the customer may arrange to provide

connecting channels which he himself has constructed and owns 
or has

leased under appropriate tariffs from existing carriers. Or it may

be preferable for the new carrier to undertake provision of the

access facilities by its own construction or by purchase or lease

from a terrestrial carrier. Or arrangements for a joint through

service may be entered into between the new carrier and the terre
strial

carrier. Other types of interconnecting arrangements may also be

feasible. Which arrangement will best suit a_pticular operation in

terms of total efficiency and economy_can only be determined in

ri-Eht—of—a-li-Of—the—Cii.Ciinifta-nces of a proposed service offering.

These are matters which we expect to be fully addressed by proposed

system applicants in connection with their applications and, as

necessary, in their responses to the Notice of Proposed Rule Ma
king.

,v
We will also welcome the views and comments of existing carrier

s

whose full cooperation is clearly needed for effective implementa
tion

of this policy. It is our expectation that existing carriers will

not thwart or hinder the development of new and expanded common

carrier services envisaged by this policy by the imposition of

arbitrary restrictions on interconnection or through route arrang
e-

ments or so-called exchange of facilities among carriers--establish
ed

and new--or other means of accomplishing the desired objective of

providing service dirnctly to the customar. We will also expect that

established carriers will review the compatibility of the te
rms and

conditions of their existing tariffs with any new common c
arrier

services which may be proposed by prospective carrier intere
sts and

which are determined by the Conimission to serve the public intere
st,

and make any necessary or desirable revisions therein. With respect to

non-carrier systems, applicants may propose access to earth sta
tions

through their own facilities or through interconnettion with

• terrestrial carrier networks. It is expected that the same policies

add practices applicable to interconnection of privately owned

terrestrial systems with comon carrier facilities will also apply

to the interconnection of non-carrier satellitc,systems_with___/-
.tex.restriql-caPjqK_U,stems_,Iunless public interest considerationS--1

call for some ditferent treatment.=7-
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IV. Procedure for Filinc, and

Contents of Applications

29. Pending the adoption of forms and fees and the promul-

gation of rules governing technical standards for domestic commun
ica-

tion-satellite facilities, applications should be filed in accord
ance

with the procedure and technical criteria set forth below an
d in the

attached Appendix D. Applicants making proposals under thc technical

cTiteria specified herein may also submit alternative proposals,

reflecting what would be requested if there were different technical

constraints and showing how the alternative would better serve the

public interest.

„fit is expected that applicants will file a complete
and comprehensive proposal for the entire system, describing in

detail all pertinent technical and opLrational aspects of the

proposed system, including, among other things: the technical

characteristics, capacity, weight and quantity of satellites;

the proposed orbital configuration, frequencies to bre 
ni rt el

§ 21.26 Grr.nts ithout

launch vehicle; the arrangements for tracking, te

the technical characteristics, quantity, types an,

earth stations; the coordination with terrestrial

avoid potential interference, the facilities for 1

interconnection and local distribution including

interface vith terrestrial facilities that are or

and operated by others and the nature of any agrec

interconnecting carriers; the factors of system qL

redundancy and maintenance; the types of services

and the areas and entities to be_seryed.,the const

,e41.1)-V 6. 6 4 2.4(i....) •

71/10-

a

(a) Where an application f:: 
radic

cilities proper on its face anf. 7.ter:

appears from an examinaticr. of, the. 
:-.

plication, supporting data, and F.'2.

9ther matters as the
Officially notice, that (1) the
legally, technically, finan:ia:ly

otherwise qualified; (2) a of
application would not cause
terference to an existing stat..:n z

tions for which a constructicn
outstanding within its servict area:

a grant of the application
preclude the grant of any pen:: 

Inz

plications; and (4) a grant th-7

plication would serve the 
In:::

convenience or necessity, the C-----

will grant the application withc:',

_hearing  -

9/ The only frequencies available for non-Governmult

communication-satellite services are the 3700-4200 MHz

band (satellite-to-earth) and the 5925-6425 Nliz band

(earth-to-satellite) on a shared basis with terrestrial

common carrier fixed microwave stations. Pending any

additional allocations for communication-satellite

services that vay result frori the 1971 ieternationrd

conference, all applicants shall request freque.cies

these bands whether or not conenon carrier operations

proposed.

space
in
are
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///
including timing of construction, estimated investment costs 

by year and estimated annual operating costs for the proposed

system; the estimated volumes and types of uses to be provided;

proposed charges for any operations on a common carrier or lease

channel basis; the nature of the agreement by participants in '

any proposal for joint ownership and use of facilities on 'a

cooperative basis including the arrangements for cost-sharing

and for the exercise of managerial and licensee responsibilities;

the legal, technical and financial qualifications of the

applicant to implement the proposal; and the estimated time

schedule. Where pertinent, applicants should also address the

iifactors discussed in paragraph 34 below. In the'course

of processing ;applications, the Commission may, of course,

request additional information. Applications will not be
(

considered as accepted for filing until the Commission issues

a public notice to that effect. In giving public notice of

the first proposal accepted for filing, the Commission will I\

specify a time period for the filing of applications by
1\applicants who desire to have their proposals considered in

conjunction with the first proposal, and the time period for

the filing of comAents on the rule making by other interested

persons. In this way, we will have before us the complex of

applications and comments we believe necessary for a determination

as to policies.
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31. We recognize that in an undertaking of this nature
applicants may not be in a position to apply now for all of the

facilities ultimately contemplated, or to specify some of the design

and operational details of the facilities.reuested for initial

operation, and may desire to modify their initial specific proposals

in light of subsequent developments. Obviously, considerable

flexibility must be afforded. Following any grant, the Commission

may from time to time request further information. We also expect

to be kept promptly apprised of all pertinent developments in the

implementation of the authorizations and any significant modifications

in the initial proposals. However, in order that the Comnission may

be in a position to take definitive action, applicants should, to

the extent practicable, make specific application now for construc-

tion permits for all facilities requested for the commencement of

operations, and describe as fully as possible the nature of any

present plans for additional facilities (including at least an out-

line of the applicant's long range plan for the complete system).

32. A separate application for construction permit will

be necessary fo-f-e-ETE17-s-p-a-Ce—___ffaribir..E:Ceacli7pth—dt-ZEiOn-, including

receive/only stat nsi 10/ transportable stations and any sepa-ra-CC-'•o--
stations used for tracking, telemetry and command. Application should

also be made in the appropriate service for any terrestrial inter-

connection and local distribution facilities to be owned and operated

by the applicant. Common carrier applicants should request certifi-

cation pursuant to Section 214 of the Communications Act. Information

pertinent to the entire proposal need be submitted only once, and

may be incorporated by reference in the individual applications for

construction permits and/or Section 214 certification. Applications

for space and earth stations need not be filed on any prescribed

form, but should be complete in all pertinent details and contain-
the information described in the attached Appendix D. Applications

for interconnecting terrestrial facilities should be made on the

form prescribed for the service in which the applicant is eligible.

10/ We think that receive/only stations must be licensed by. the_  _
Commission if they are toed be ._ .
and  alsQo assure the quality of service intended for end. . . ....____

,,...,. 
,. 
use by the public. Our authority to do so stems from the

' fact that facffities would be an integral link in interstate
(-:,----x----

radio communication. See Sections 2 (a) 1_0.) and 301 of

the Communications Act. Cf 103 103 (e) of the Communica-- V

'tions Satlliete Act; United St .al'e'S V - outhvest ern Ca-.1j176- 0 nanv,
......_-. .. •

392 U. . Ipj.



!33, The comprehensive proposal for the entire system may
be submitted in narrative form, with attached exhibits. In addition
to the general system technical information specified in paragraph
of Appendix D, the comprehensive proposal should include full and
detailed information as to the following:

(a) Name and post office address of the applicant.

(b) Description of overall system facilities and operation,
including the arrangements for access to the syt3.em between
tb e-P2a,ITJ-.Ses Of the usUs and the-ear.a_a

(c) Services to be offered and the estimated demand
for such services.

(d) For proposed common carrier operations, the
prospective customers or customer classifications,
the proposed charges, and the basis on which such
charges arc constructed..

(e) Estimated total system construction and annual
operating costs (both for the commencement of
operations and, to the extent practicable, for
facilities to be added at some later stage),
including:

Research and development
Satellites
Launching
Earth stations

Major transmit/receive
Minor transmit/receive
Receive /only
Transportable

• Tracking, telemetry, and control
(Estimated cost totals for each type of earth
station may be calculated on the brisis of the
estimated average cost of a station of that
type. The estimated average cost should be
subdivided into components such as equipment,
building, land, power, etc. Specific
construction cost estimates for each earth
station should be submitted with the application
for the particular facility.)

Terrestrial interconnection and local distribution
facilities to be owned by the applicant, or obtained by
purchase or lease from a terrestrial carrier or t-hre,,,g'.1
other typo of interconnection arrangement.

Other costs (legal, engineering, management,
general overhead, and miscellaneous costs)

Annual depreciation, maintenance, and operating
costs, indicating the basis on which such
costs are calculated.



• (1) Financial qualifications of the applicant to construe
and operate the proposed

•

(g) Technical qualifications of the applicant to construct

and operate the proposed system.

(h) Legal qualifications of the applicant, including direct

and indirect ownership data, interests in other
communications media, and other business interests.

(Applicants whose legal qualifications are already a

matter of record before the Commission may incorporate

such information by reference. New applicants are

referred to FCC Forms 301 and 401 for the type of

information generally considered to be pertinent.)

(1) Public interest considerations in support of a grant.

,34. All applicants sh6uld further address question (a)

below, and questions (b), (c), and (d) where pertinent.

t,

Whether the system will be capable of_ELLiying

service to Hawaii and Alaska. We believe that

national unity wiff—g3—niT&., if domestic systems

have the capability of serving these two States.

Hawaii is presently receiving communications

satellite service via the facilities of INTELSAT,

though not the type of broadcast program
distribution service that has been proposed in

this proceeding, and we have authorized an earth

station in Alaska. Our belief that domestic
systems should be capable of serving Hawaii and
Alaska does not reflect any view with respect to
the continued use of INTELSAT facilities. But

un1.6s the capability is built- in-Co the domestic
facilities at the outset, the possibility of
providing any service to these States by means

of these facilities will be precluded.

2.1



§ 21.26 Title 47—Chapter 1

its original action upon the application
and reconsider the same. Upon such
reconsideration, it will either grant or
set the application for hearing in the
same manner as other applications are
set for hearing.

§ 21.26 Grants without a hearing.

(a) Where an application for radio fa-
cilities is proper on its face and, where it
appears from an examination of the ap-
plication, supporting data, and such
other matters as the Commission may
officially notice, that (1) the applicant is
legally, technically, financially and
otherwise qualified; (2) a grant of the
application would not cause harmful in-
terference to an existing station or sta-
tions for which a construction permit is
outstanding within its service area; (3)
a grant of the application would not
preclude the grant of any pending ap-
plications; and (4) a grant of the ap-
plication would serve the public interest,
convenience or necessity, the Commission
will grant the application without a
hearing.
(b) In making its determinations pur-

suant to the provisions of paragraph
(a) of this section, the Commission will
not consider any other application, or
any other application amended so as to
constitute a major change therein (as
defined in § 21.33) , as being mutually
exclusive with the application or appli-
cations under consideration unless such
other application was substantially
complete and tendered for filing by
whichever date is earlier: (1) The close
of business 1 business day preceding the
day on which the Commission takes ac-
tion with respect to the application under
consideration; or (2) within GO days
after the date of the public notice listing
the first prior application (with which
the subsequent application is in conflict)
as having been accepted for filing. An
application which is subsequently
amended by a major change will, for the
purposes of this section, be considered
to be a newly filed application. Where
major changes which do not relate to
the mutually exclusive aspect of a pro-
c-ee,cling are wa.rranted, oe in the case of
multiple mutually exclusive issues where
the warranted major changes serve to
resolve one or more of the issues but do
not relate to the mutually exclusive as-
pect of the proceeding, such changes or
amendments will not serve to alter the
existing mutually exclusive status so

16

long as new conflicts are not created. An
application filed after the appointed date
as specified herein will be subject ta
disposal in accordance with the pre-
visions of § 21.24(d) of the rules. As an
exception, however, in dealing with
frequency bands 3700-4200 and 5925-425
Mc/s, which are shared on a coequal. pri-
mary basis by the Point-to-Point Mier:-
wave Radio Service under this part and
the Communication Satellite Sentee
under Part 25, the Commission may C.:7.-
sider planned future expansion of ex:se-
ing communication-satellite earth sta-
tions as being mutually exclusive
the application uneer coneideratiin
brought to the attention of the Cornalfs-
sion by the close of business 1 be;Finess
day preceding the day on which the
mission takes action with respect to ehe
application under consideration.
qualify for such mutual considerate:1 -.he
earth station must lie within coordina-
tion distance of the site of the point-e: -
point station in question and the earth
station licensee must be able to decuraen:
his planned expansion to the satisf s.c"--
of the Commission. Reciprocal treatneene
shall be afforded stations in the Pen:-
to-Point Microwave Service in Part :5
of this chapter.
(o) Before Commission action en any

application for an instrument of reethee-
ization, other than a license pursuane
a construction permit, any person may
file informal objections to a grant eheee-
of. Such objections shall be 51e-reedmy
the objector. The limitation on p:ee::-
Ings provided in § 1.45 of this char_
shall not be applicable to any object:ens
filed pursuant to this section. Such =-
formal objections will be considered 'my
the Commission but will not be accerf!al
the formal status of petitions as se:
forth in § 21.27.

((I) If a petition to deny the arp:ies.-
tion has been filed in accordance 'eeith
§ 21.27, and the Commission makes ;::.e
grant in accordance with paragraph "a)
of thie sectica, the Commissicn will deny
the petition and issue a concise state-
ment setting forth the reasons for der':
and disposing of all substandal isyeee
raised by the petition.
Ina F.R. 13002, Dec. 5, 1953, as arnezdel
33 F.R. 9658, July 3, 19681

§ 21.27 Processing of applications.

(a) All applications for in.strernenes
of authorization covered by this par:an
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COMSAT DISAGREES 1 1007' WITH GRAVEL'S CHARGES ON SATELLITE SERVICEPROPOSALS FOR ALASKA; SENATE BILL WOULD ALLOW STATES TO OWN STATIONS

A charge by Sen. Mike Gravel (R., Alaska) that the CommunicationsSatellite Corp. "appears to be engaged in a deliberate campaign toundermine the immediate application of satellite communications" ser-vices in Alaska was rejected by Comsat Friday, Sept. 19.

Comsat Chairman James McCormack, replying to a letter from SenatorGravel, expressed "100 per cent disagreement" with the charges made bythe Alaska Senator two days earlier. Mr. McCormack said that Comsatis making every attempt to work with "all interested parties. . .in aneffort to bring satellite communications to your state by way of a sys-tem which is both operationally suitable and economically attainable."

Meanwhile, Senator Gravel introduced a bill in the Senate to amendthe Connnunications Satellite Act of 1962 to permit state ownership ofsatellite terminal stations." In a message read to the Senate when heintroduced the legislation, Senator Gravel said it would produce costsavings and other benefits.

He declared that the "era of satellite communications has beenstymied, let me qualify this to say, has been perverted by traditionaluse of formulas predicated on the amortization of terrestrial or sub-marine methods of transmission and distribution."

In his letter to Comsat, the Alaska Senator complained about costfigures that have been quoted regarding the furnishing of satelliteservices to Alaska. He said he has been furnished cost figures whichindicate that "Alaska could have a comprehensive communications systemwithin a price range that would make economic sense. . .Comsat's regress-ive position is seriously impairing the developments of an adequate com-munications system for Alaska."

Mr. McCormack pointed out that the figures referred to by SenatorGravel were included in a presentation intended to describe "several ofthe many alternative system configurations which appear. . .to providesuitable communications services for Alaska from an operational stand-point."

The Comsat Chairman pointed out that William Miller, of Comsat--the target of Senator Gravel's complaint—used the term "optimum solu-tion" in reference to several configurations ranging in cost from$10,000,000 to $20,000,000 per year. Mr. McCormack said that Mr.Miller was presenting examples ot more comprehensive satellite systemswhich "would provide a more favorable solution to Alaska's presentand future communications requirements," but that lower costs have alsobeen stated in discussing possible system configurations.
-End-



© AT&T

February 16, 1979

TO: All Document Selectors and
Paralegals at NTIA

The purpose of the Wrap Up Sheet is to help us (AT&T) determine whether

or not we have received from the Plaintiff all documents requested.

Effective February 20, 1979 all Wrap Up Sheets should include the

following:

(1) Indicate where the file or boxes came from. Labeling

on the file or box may not always be sufficient. It
may sometimes be necessary to identify specifically

the contents of the file drawer in order to determine
its origin.

(2) List the names associated with all personal files.

(3) A brief but detailed description of file.

(4) List the document request that the file appears to
respond to. Attached is a simplified version of the
document request for the Department of Commerce. It
Is suggested that this be used as a point of reference
to enable you to comply with the above request.

attACALA...) e. I mho

Arline E. Coleman
Field Administrator
77-8E-33

AEC:tmh .

Attachment
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IA V. AT&T
OUTLINE OF DOCUMENT DESIGNATION FUR THE DEPT. OF COMMERCE

11.qq..ST5: PARA. ITEMM:

-Listing of Personnel in charge of or maintaining
files RE Telecommunication 2

-Breakdown (general or specific) of files RE Telecommunication  1
-Documents RE Case

Received from DOJ 3
Furnished to DOJ 4

-Documents RE Defendant
Received from DOJ 6
Furnished to 00J 5

-Communication with other agencies
RE Telecommunication 7

-Position of agency in any judicial or regulatory proceeding
RE Telecommunication
Industry 8

-Specific Documents (see list) 9
-US v. WECO and AT&T (1st Govt. Antitrust Suit) 10
-Documents prepared for this law suit;

Communications to or from other agencies RE Same; Agency
position RE Discovery procedure; effect of DOJ instruc-
tions or suggestions RE Conduct of litigation on agency;
Agency position on proceedings RE Telecommunication;
Procurement of telecommunication service or equipment 11

-Intra-Governmental Communications
RE Telecommunication 12

-Role or position of WECO in the Bell System 13
-Role or position of Bell Labs in the Bell System;

Studies, etc. (Bell Labs) in possession of agency 14
-Analysis or studies RE Bell System's vertical integration 15
-Role or position of Operating Companies in Bell System/Long-

Lines In particular 16
-Analysis or studies RE Bell's Horizontal Integration 17
-Technical, economic, or functional relationship among

different telecommunications equipment 18
-Potential competition in the manufacture, sale, lease or

other provision of telecommunications equipment or products 19
-Demand for Market Analysis, Demand Projections, Trends,

Surveys and/or forecast for telecommunications equipment 20
-Procurement, purchase, lease or other acquisition of tele-

communications equipment from other suppliers 21
-Agency initiated studies on industry comparisons 22
-Other industry initiated studies RE Telecommunications

industry 23
-Agency's criteria/comparison for procurement 24
-Technical, economic or functional relationships among

different telecommunication services 25
-Potential competition in the furnishing of telecommunication

services 26
-Demand for telecommunications services 27
-Agency procurement of telecommunications services from other

suppliers 28
-Criteria for procurement of telecommunications services 29
-Agency's decision to utilize defendant's services, product

or equipment and the evaluation thereof 30
-Policy or instructions RE Procurement of telecommunications

industry 31
-Policy or instructions of other Govt. agencies RE Procurement

of telecommunications industry  32
-"Determinations and Findings" or other procurement justifi-

cations RE Telecommunications services or equipment 33
-Individual Files (pls. see list)   34
-Specific reports or studies 35

(pls. see list)
-Foreign investment in plants or facilities 36
-Instructions/communications in connection with lawsuit

RE Retention of documents for production ,to defendant 37
-Standard Industrial classification scheme documents possessed

by agency as a member of the technical committee on industrial
classification 38

-Evaluations/comparisons with different regulated industries 39
-Scope of jurisdiction and authority of FCC or any state or

local regulatory commission 40
-Benefits or detriments of vertical or horizontal integration of

any regulated person 41-Applications for license to export telecommunications equipment...  42-Studies, analysis, or commentary upon the number of computer
. systems performing telecommunications function 43-Studies, analysis, or commentary of the import/export of any

telecommunications equipment 44-Agency's procurement policies, practices, methods or systems 45-Telecommunications industri, of/telecommunications equipment/service utilized or.provided in, any foreign country 46
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4 Information Department
' American Telephone and Telegraph Co.

195 Broadway, New York, New York 10007

For further information, please call:
James M. Freeman
212 393-3323

FOR IMMEDIATE RELEASE: Wednesday, October  15, '1969

(The following statement on domestic satellites was
released today by the American Telephone and Telegraph
Company.)

AT&T believes the wisest public policy at this time would

be to permit any organization or group- interested in establishing a

domestic stellite system -- including the netw,,Y)k- --tr) 2.pply

a license to establish and operate such a system.

We believe thjs approach would allow flexibility and incen-

tive for creative private initiative, and would provide the most

appropriate means for an orderly development of domestic satellites.

We have not had an opportunity to study the new CBS plan

fcIsasatellite system for the broadcast industry, but it would appear

to merit consideration in the context of a careful appraisal of the

most efficient use of the frequency spectrum and orbit space, as

well as other relevant technical and economic factors.

Looking to the future, AT&T anticipates that, when it makes

good technical and economic sense to do so, it will seek authorization

to use satellites in its own operations.

Our recent studies indicate that satellite costs currently

may be less favorable compared to terrestrial costs than appeared

to be the case some years ago.
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July 1, 1969

TO: Jon Rose

FROM: Torn Whitehead

This is the area I referred to in which legal problems

abound that you might want to get involved in. Don Baker

from Justice will be working on It with me, but primarily

from the aspect of the feasibility of viable competition.

The legal problems I have in mind relate to finding a device

whereby ownership and risk are retained in the private

sector while no right to continue operation is implied after

the end of a trial period.

cc: Mr. Whitehead ,/

CTWhitehead:ed



July 1, 069

14E14C/PANLIA.A ion ka. FLANIGAN

Attathed Is a zrtezmoranclurn on the dornestic commu,n
ications

sattliitetie amti a proposed rnerreorn4irvi for
 you to sitild

to Chairman liycle. The Llytlo ineiro is ticcessary to yet hitri

off the hoott in pQptporaiag Commission 4ctIon 
Oft their cl.raft

ardor.

I have the{ rottcessary people identifted 
Anti have two people

dotallet3 tL nae to vork on this issue. / thdzkINe
 ran come up

vAth a very cradi4le an4 impressive coauterpropo
sal.

tilde la aware In a general Naay of my reservations,
 s.nd I would

prooso to use variation of the attached itlerr•orand-Qtri. as a

paper for t4ft gro=p to get started avith. jt is not ckar

whetheir tvolve a joint positiun that the Cornr.eion

can incorporate as an order, or litletiter our osatp
ut %Ail take

that lorrn of a. forrnsi letter to the CC: vie will just have to

wait ankl see bow things work CAIL

you have no ubjection, I propose to call the first f
ormal

mecting oC this grot p for next 1....onci.ty and to allow 
1:,.y4o to

irietkv public the contents of tilts wenlors.ntiLlyn yo
u sent to birri.

Clay T. Whitehead
• Ct&1 Assittant

Attachroonts
Mr. Flanigan

cc: Mr. Ilolgren
Mr. Trent
Mr. Rose
Mr. Whitcheadi7

Central Flies

CTVibItchead:ed



THE WHITE HOUSE

WASHINGTON

July 1, 1969

MEMORANDUM FOR MR. FLANIGAN

The Federal Communications Commission has drafted a proposed

Order outlining interim policies regarding the establishment and

operation of communications satellite systems for domestic

services. Briefly, this Order would:

- Authorize a single multi-purpose system to incor-

porate standard voice services, television

distribution, and certain specialized data services.

Establish an Advisory Committee to the Commission,

consisting of the major competitors for common-

carrier and specialized satellite systems, for the

purpose of developing a plan for the technical and

operational design of the pilot system.

- Designate Comsat as Planning Coordinator for the

development of this plan.

- Defer all decisions on potential ownership of pilot

or operational systems, or segments thereof,

until the techfliCal design and operational plans

are submitted to and approved by the Commission.

believe we should oppose the Commission's approach to this

issue, and seek an interim policy position on domestic satellites

which is more definitive and which promotes greater innovation

and flexibility on the part of the private .sector. There are two

basic reasons for doing so at this time. First, there are a number

of basic objections to the Commission proposal when it is examined

in the context of U. S. communications generally. Second, this is

probably the only major decision for some time that gives us the

leverage necessary to promote a re-examinatibn of the need for

extensive common carrier regulation of all U. S. communications

by the FCC and to stimulate a more vigorous and innovative

competition in the communications industry.
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Background

The United States presently enjoys the most sophisticated,

effective network of communications facilities and services

of any nation, both common carrier and private. Because of

our highly developed terrestrial systems, the role of

communication satellites (or any new technology) in providing

U. S. domestic services is both less striking and less easily

discerned than is the case in other countries where satellites

offer clear economic benefits.

Nevertheless, • there is ample evidence that satellite technology

could find many economic applications in the U. S. Specific

proposals and cost analyses show cost or service advantages for

some specialized services such as distribution of TV programs

to local broadcast stations, communication with and between ocean

vessels and high-speed aircraft and meteorological data collection

and exchange. Satellites may also enjoy a slight cost advantage

for long distance carriage of "bulk" message and data traffic,

though this is less certain at this time. Due to these generally

favorable prospects, several major corporations (AT&T, Cornsat,

ABC, GE) as well as public-interest groups (Ford Foundation)

have indicated a willingness to undertake the risk of establishing

domestic satellite systems for various specialized or multi-

purpose services.

Despite this interest and promise, incorporation of communication

satellites into the highly-developed U. S. communications industry

faces two serious impediments. First, wherever satellites appear

competitive with existing terrestrial technologies, they pose a major

uncertainty for regulated common carriers and threaten to weaken

both existing and future rate bases. Second, FCC and Congressional

policies make artificial distinctions between satellite and terrestrial

technologies with respect to both ownership rights and public-interest

objeCtives, and this raises both administrative and economic barriers

to potential investors and users.

Evaluation of  the  FCC Approach 

The FCC approach to this policy problem has the following problems:
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(1) It would effectively lock the U. S. for the for

seeable future into a multi-purpose operation

typical of common-carrier systems and would

therefore impede the development and applic
ation

of satellite technology for the specialized service
s

for which it appears most promising in domestic

U. S. communications.

(2) While the FCC cites the need to learn more ab
out

satellite technology and economics in domestic

communications applications, the proposed Orde
r

precludes learning anything very significant 
by fore-

closing the very kinds of systems we know lea
st about

and yet appear to offer the most potential.

(3) It precludes the industry from active explorati
on of

the interplay of economics, technology, and o
perations

which would stimulate active development of
 the

potential for new uses and new services, by 
insisting

on finding a way to accommodate the new t
echnology

to existing uses and operations and by forci
ng design

of the system before the industry knows how
 ownership

rights are.to be established.

(4) It promises a "least common denominator
" compromise

solution by, in effect, requiring consensus 
among a

consortium of mutually hostile interests, 
thereby

extending to the domestic scene the demon
strated faults

this approach has produced internationally.

(5) Finally, it places the burden of risk almost
 completely

in the public sector rather 11-lan the private w
here it is

appropriate, by insulating existing cornmon ca
rriers

from "unfair competition" and by assuring adeq
uate rate

of return for the satellite system.

We should inform the FCC that the Administration
 considers this

an important policy issue and expects to have somethin
g to say on

the matter in a short period of time. We should imm
ediately
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Background

The United States presently enjoys the most sophisticated,

effective network of communications facilities and services

of any nation, both common carrier and private. Because of

our highly developed terrestrial systems, the role of

cominunication satellites (or any new technology) in providing

U. S. domestic services is both less striking and less easily

discerned than is the case in other countries where satellites

offer clear economic benefits.

Nevertheless, there is ample evidence that satellite technology

could find many economic applications in the U. S. Specific

proposals and cost analyses show cost or service advantages for

some specialized services such as distribution of TV programs

to local broadcast stations, communication with and between ocean

vessels and high-speed aircraft; and meteorological data collection

and exchange. Satellites may also enjoy a slight cost advantage

for long distance carriage of "bulks' message and data traffic,

though this is less certain at this time. Due to these generally

favorable prospects, several major corporations (AT&T, Cornsat,

ABC, GE) as well as public-interest groups (Ford Foundation)

have indicated a willingness to undertake the risk of establishing

domestic satellite systems for various specialized or multi-

purpose services.

Despite this interest and promise, incorporation of communication

satcrllites into the highly-developed U. S. communications industry

faces two serious impediments. First, wherever satellites appear

competitive with existing terrestrial technologies, they pose a major

uncertainty for regulated common carriers and threaten to weaken

both existing and future rate bases. Second, FCC and Congressional

policies make artificial distinctions between satellite and terrestrial

technologies with respect to both ownership rights and public-interest

objectives, and this raises both administrative and economic barriers

to potential investors and users.

Evaluation of  the  FCC Approach 

The FCC approach to this policy problem has the following problems:
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(1) It would effectively lock the U. S. for the fo
re-

seeable future into a multi-purpose operation

typical of common-carrier systems and would

therefore impede the development and applic
ation

of satellite technology for the specialized servi
ces

for which it appears most promising in domestic

U. S. communications.

(2) While the FCC cites the need to learn more a
bout

satellite technology and economics in domestic

communications applications, the proposed Or
der

precludes learning anything very significant 
by fore-

closing the very kinds of systems we know leas
t about

and yet appear to offer the most potential.

(3) It precludes the industry from active explor
ation of

the interplay of economics, technology, and 
operations

which would stimulate active development o
f the

potential for new uses and new services, by 
insisting

on finding a way to accommodate the new t
echnology

to existing uses and operations and by forci
ng design

of the system before the industry knows how
 ownership

rights are.to be established.

(4) It promises a "least common denominator
" compromise

solution by, in effect, requiring consensus 
among a

consortium of mutually hostile interests, 
thereby

extending to the domestic scene the demons
trated faults

this approach has produced internationally.

(5) Finally, it places the burden of risk almost c
ompletely

in the public sector rather aian the private
 where it is

appropriate, by insulating exist:trig, common ca
rriers

from "unfair competition" and by assuring adequ
ate rate

of return for the satellite system.

Action

We should inform the FCC that the Administration
 considers this

an important policy issue and expects to have somethin
g to say on

the matter in a short period of time. We shoul
d immediately
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establish a working group with representation from DTM, CEA,
Justice, and Commerce (with the FCC as an observer or member
at their option) to attempt to work out an alternative approach.
Our objectives would be to:

- foreclose (at least temporarily) the automatic
extension of common-carrier regulatory policies
to satellite communications until more experience
is gained in domestic applications.

- minimize the regulatory impediments to technological
and market innovation.

use this approach as a wedge to encourage a more
vigorous and innovative competition among communica-
tions Organizations.

It is important to recognize that this is probably our last fore-
seeable opportunity to use a specific decision as a device for
challenging the need for regulation as arbitrary and extensive as
evolved by the FCC. This particular case is appealing because
it goes to the basic principles of regulation and to the heart of
the industry structure fostered by the FCC, yet it is not such a
large economic issue that existing interests are severely
threatened. Finally, there is a very good chance our approach
would receive acceptance: the FCC is in a very awkward (and
weak) position; we can .2ffcr a significant change from the status
quo that is not patently adverse to ATT, Comsat,, and other major
interests; and there is so much uncertainty in the FCC and the
industry that a strong Administration proposal would in all
likelihood dominate public discussion. Finally, even if we are
not able to sell a significantly improved approach, we can go on
record in favor of clearly desirable end objectives.

Clay T. Whitehead
Staff Assistant



July I. 1969

XeLLI4CZIANE:1111/44 rCR

Mr. Rose' Hyde
Choirman
Federal Communications Commission

Federal policy towards applications of communications
satellite tact:m.401y ia a most irr.portazt issue tor which the
PrerWcrit and the Zederal Cornmunicgations Corr.rnission both
havereizponsibilities. Inour review of 'Federal pelicies
relating to the communications industry. it has bocorne
cle.lr that prompt action is defirable. It is also important
that or thitial policies eoccurare &il vxvioration of the
potk.tntial of this nAlw technology and ma-.7.1.13turn feasihie
Icatriing about the econtsmicti and techrio14)gical role
satellites can play in our aireatiy highly developod cona•
11-114111Cat10114 environment.

Toward the ends, I am askin a small group from
appropriate agencies to enamine this question over the next
few weinits. I invite your :)articipation In1114hatever canacity
you detra appropriate. Our purpose witi not be to address
the merits of various applications and filings before qui,
l'CC, but to consider appropriate national policies.

P6ter 14. rlanigan
' Assistant to the President

cc: Mr. Flanigan
Mr. Eiofgren
Mr. Trent
Mr. Rose
Mr. Whitehead
Central Files

CTWhItehead:ed
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THE NEW YORK TIMES, THURSDAY, APRIL 10, 1969 _  

Justice Department Supports Expansion of CATV
By CHRISTOPHER LYDON up to 20 channels, far moreSpecial to Th• New York Times N., than can be received off the
WASHINGTON, April 9 — air on normal very high fre-The Justice Department urged quency stations. Thus cable is

today that cable television be being recommended as a meansillowed to flourish as a com-
petitive medium against nws-
".nPrcl and television.
In tne-•-mehing debate

of diversifying programs for
big-city audiences even where
reception is not difficult.

About 2,100 cable systemsover the place of COmr-t/initThserve three million homes, forantenna television systems in the most part in small commu-American communications, the nitics. Sections of New York,department's antitrust division however, are now being wiredtook a strong stand with the for cable television, and incable advocates against the many other big cities, cablebetter-established media. companies are competing forIn a letter to the Federal franchises.
Communications Commission,
which is considering new rules
for cable TV, Richard W. Mc-

A Competitive Threat
Commercial broadcasters,Laren, chief of the antitrust sensing a competitive threat,division, described the system have urged the F. C. C. to baras "the most romisinn means advertising from the programsof Recta-. guanagams , at cable companies produce.

4 4 SO At the same time, the estab-r11ee , 1 Carnnillnl_Callons. ' rlished media in many citiesAe companies snuld be have sought to buy their ownencouraged to produce pro- cable systems as a hedgegrams, Mr. McLaren said, and against competition.should be allowed to sell ad- The Justice Departmentvertising to pay for independ- ureel tee-F. C''., ent productions. , nr.71:et force 'Jar.He He also urged that television fe'er al ,
stations and newspapers be rebarred from controlling cablel
systems in their own markets. f,,
The debate over cable tele-

vision reflects its rapid de-
velopment.

Community antennas were based simply on the public in-originally built to help outly- terest but on "a concern thatIng communities get better re- CATV constitutes an economic

The Justice Department urged
the F.C.C. to relax these restric-
tions, but it did not specify
details.
Cable operators feel that

ultimate economic success de-
pends on their freedom to dis-
tribute in any given city all
the signals they can gather off
the air from distant trPnsmit-
ters. They have acknowledged,
however, that some arrange-
ment must he made to pay dis-
tant broadcasters for the pro-
grams they distribute.
The department said that

wherever TV stations and news-
papers owned cable systems in
their home cities, the combina-
tions should he broken up. It
said, however, that newspaper
and television companies might
be allowed to own cable corn-

The suggested
that the F.C.C.'s earlier regula-
tion of cable TV had not been

ception.
The coaxial cable that brings

signals into the home can carry

threat to the local television
stations, particularly to the
marginal U.H.E. stations."
The battle between the two

telaereoeer-,reeeirC-CY-ei depart-
mert said, "muriteesolved
on...11.4a—po-i)lic in-
terest-1.0.-LDL-aLiAlisA4,-4aver-all
communieuiona ultrza_rather
than  The economic dificulties
(actilai or ima FecEof those
with  c1ed interests in estab-
lished commuMeations tech-/lacy:Z:7
Under current F.C.C. regula-

tions, cable companies are re-
stricted from importing Into
big cities competitive programs
that are being broadcast out
of town,

panies in other markets. Itadded that independent radio
Companies need not be barredfrom buying cable SysteMS,
even in their own markets.
Most cable companies charge

consumers an installation fee
and a monthly subscription fee,
about $5 a month.
The Justice Department saidthat cable systems should be

allowed to seek further revenuefrom advertising, not only tosupport original programing butalso to develop advertising
markets for select, rather than
mass, audiences.
Through such sneciali7edaudiences, the department.said, CATV could provide "a

new advertising outlet for
smaller local firms which may
not be able to afford the rates
of existing TV stations."
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Where a carrier has monopoly control
over essential facilities we will not condone
any policy or practice whereby such carrier
would discriminate in favor of an affiliated
carrier or show favoritism among competitors.
Customers of any new carrier should also be
afforded the option by the local carrier to
obtain local distribution facilities under
reasonable terms set forth in the tariff
schedules of the latter. (167).

gocLusum
For all the above reasons, the Department of

Justice urges that the Commission adopt the proposals

of the Common Carrier Bureau, subject only to the clarifi-

cations and additional measures suggested in this Response.

Prompt implementation of these proposals will not only

greatly aid in the rapid development of a flexible,

multifaceted modern communications system for the nation,

but will also be a major step forward in effectuating the

goal of combining the maximum amount of useful competi-

tion with the minimum degree of governmental control

necessary to regulate the natural monopoly aspects of

the communications industry.

Respectfully submitted,

RIC1MRD11.—TEECITi1"
Assistant Attorney General

15onaid f. Baker

Soei bavidow

Attorneys
Department of Justice

October 1970
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Clay T. VhitQheed
L;taif

Donald I. Bricx, Deputy
DirActor of rryliey 121,onain3
Antitrust Utvicir).11

IncrawJes in f4,,C. Fees

('

July 70, IWO

Vila: 60-211-0

The cw,estion is -what pouition you should -Lel:a

oa thc? recent incree in IICG liccuao fees.

LaAccily, I balieve rQulatory agencies should
"pny thcir own vay" i.e., that og
xelluL4tion nhwld flal on the rczulatcd eaterprir:m.
and/or the user of resulatcd uerviccs rath,-71: than

on tav.paycrs vaerally.

The followir3 a quiek comparison, from
publichA nource3,of what Is done by a vrIp.ty

of rAulut4.:,xy czeacies ulth rospec;t to feCt3.
Some (such ,a3 the Comptroltn: Gr the Curre=y)
fully por thcir wo,y with 'fmo, mat oth,:::ro do
not. Wor,:ver, thsre zppears to b.a a treod
towo-cd inere;:,4ed 6c1f-stifficie.=y (as ilLxnrated

,l)y the SEC).



APPLNDIX

For rolicies of Vorioua Fedora/ Roaulatory

/Acncies

Atomic Ener

It hal3 soma form of fee charged when thay licenoe
a c.;liparly to wie thceit witericals. In ii!.;cf11 1%9,
the CommiJosioner returaed $12 millioa from fee3 as
compnred with a bodet of $2.6 billion. [1969
Annual IWport p.87]

Civil I'V7,ronautics Eoard

in Meal 1969 the CAB collected $1 million in
excess of their *9.9 million. buclzet operating costs;
in addition, thl aseney collected .$79,000 in civil
penalties asoessed against carriers. [1969 Annual
Report p. 52]

Co,,, trollPr of thn cur,m1x

His office had e;I:penue of 4;21.5 million and
revenuc3 of $23.8 million. doKived from "scwi-annual
asessments" 020.65 million), exawinaticas and
investigations ieea ($1.7 million), reports sold to
tho public 0307,647) "rovcnuc: from inwstmeuts"
0155,749). [1967 Azaual rxdort p.231

Foder'al Rom Loan Bnnk Eoard
4www.R.

not disclosed

Cor.--11,t-ton

As opposed to a budget of 03,7 million, thcy
recovered *107,401 in fees erived from: irci:.:ht
forwardel: fee,4; (0,700), finns ($370810),
and "refunaa" 01,200),, [1069 Annual RcTort,
appendix'



Feeeral Po77er Comnission

rn fiscal 1969 the Commission collected few.; ond
fines, etc. that totalltid 0.2 million or 52 per cont
of their annual budget of $15.9 million. Thc:y
returned to Trturt/ 00,000. Their eollcctions
came from (1) licensee l'collectionn" of $6.1 million
and (2) natural ga9 certificates ilpplicatiaa fees a
2.2 million. Thcy claiEl that thcse collections

"reimburEed the Cofli7uission." i1969 Annual Ueport
p. 5]

Federal Reserve

not disclosed

Ferlaral Tr::!cle Commission

not disclosed

oord

Int,ttrstate Con:merce Commission

In fiscal 19G9 tEe Commission collecmd
million in fees, thny than in3tituted a rule-muldug!
proceduro to raise the fee level so that they uould
collect an eatimated ,$5.5 million. Tirily e3timated
that this feo schedule uould raise cll. oLlount equal
to "one-half averc3c direct cost,f; incurred by
the Comaission," [1959 Lnnual Report, pA 105]

Sc,curitic r-;z1lnztarzlission
I/O.WOM....4 .000e nO, IPX.M.84•NP

The sne collects fees for (1) re7,istration of
securities iiinucd; (2) qualifiultion of trur;t indentures;
(3) registration of exchanaes; (4) brokcr3 old de6lers
leho i.;re registered with.tha SEC but v7;ho aro not mmbers
of a registered sc-curitios associatlon YASD) and

(5) certification of docum2nts filed with the SIXJ,



The SEC cover.ed itt; c:;;;penscs thxoush rec.vntincreinea ieC3 •

Per Cent \-,,iltat CostFear; of Or SEC toYe a r riati.cm ivolIronr 4.1t.trITI

1967 17.55ra 9.767ra 56 7.782m
1963 17.73m 14.622m 82 3.107ra
1.969 3.F, .67.r.,1 21.9i)6m 113 (3.372m) (profit)
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BEFORE THE

FFDERAL COgMUNICATIONS COMMISSION

WASHINGTON, D. C. 20554

In the Matter of

An Inquiry Relative to the

Future Use of the Frequency

Band Between 806 - 960 MHz

Docket No. 18262

MEMORANDUH OF THE DEPARWENT OF JUSTICE IN
SUPPORT OF PETITIONS FOR RECONSIDERATION AND

REqUESTS FOR STAY

As the executive agency charged with respondtbility

for enforcing the antitrust laws and protecting generally

the public interest in a competitive society, the Depart-

ment of Justice submits this memorandum in support of the

Petitions for Reconsideration and Requests for Stay of the

First Report and Order in Docket No. 13262.

The thrust of the Commission's action in Docket

Nos. 18261 and 18262 is to meet the immediate "and more

importantly" the future needs of the land mobile services,

by allocating "substantial additional spectrum space" to

such use. Ln order to meet the immediate pressures of

urban congestion, the Commission has made available to

all land nobile users a relotively small portion (12 MHz)

or the lowe'r seven UHF television channels (470-512 1,1E4).



Of thot alJocation,radio comion carriers can expect to

receive only a fraction of the space made available.

The Cominission has also allocated ]15 MEz of spectrum

space in the 806 - MHz frequency range to land mobile

services. "Private services" have been allocated 40 MHz

of this space. The development of the remaining 75 Mliz

of spectrum 006 - 831 MHz) -- that set aside for common

carrier services -- has been limited by the First_12port

and Order to wire-line telephone companies. Radio comiaon

carriers are thus foreclosed from participating in the

development of this block of. spectrum.

We believe that the prior allocation of this spectrum space

to wire-line telephone c'ompanies, in advance of the develop-

ment of technology to utilize it fully,is subject to serious

policy objections.

The Commission is clearly faced with a serious problem

of burgeoning demands from many quarters for spectrum

space. Not only do land mobile users seek space to relieve

current congestion, but the future of this service promises •

more U.cense applications, an increased number of trans-

mitters, and consequently, increased requirements for

spectrum.

2
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In response to the important problem of the long-

term accommodation o..f these users, the Commission has in-

vited

A.1%& T., as well as others, [to) undertakp a
comprehensive study of market potentials,
optimum system configurations and equipment
design looking toward the development of an
effective, high-capacity common carrier service
in the band 306 - 881 MHz.

The Commission recognized that it was obvious from the

record before it that

much additional study and development are needed
before answers can be found to all the technical
and operational questions relevant to the optimum
use of this spectrum space by the land mobile
service.

We submit that,considering the present state of the

art, it is important to encourage as broad a group as

possible of innovative equipment designers and developer-

manufacturers to work toward the resolution of this com-

plex problem. Prior exclusion of radio common carriers

from participating in the development and future use of

the 806 - 831 MHz band is inconsistent with that goal.

Such action may seriously dilute incentives for the radio

common cariler industry and its equipment suppliers to

make potentially valuable and important technical contri-

butions. Consequently, we suggest that an exclusionary

course of action at this time, when so few hard And fast

facts exist upon which to make far-r:,aching long-term

3



decisions, is not in the best interest of achieving the

most efficient and effective overall solution of the

problem. Moreover, since the decision with respect to

the development and usL, of the 806 - 881 MHz band is

likely to have a significant impact upon the future

growth and thus the very viability of the radio common

carrier industry as a competitor of the Bell and independent

telephone systems, we think it doubly important that the

Commission refrain from any action that might prematurely

lessen competition.

The role of competition as a tool for serving and

protecting the public interest is well recognized,

United States v. Radio Corp. of America, 358 U.S. 334

(1959). We believe, therefore, that its utility in that

respect warrants every reasonable effort to preserve it.

Reserving decision as to any exclusive allocation of the

806 - 881 MHz band until the facts have been more fully

explored, thereby holding open the possibility of a

competitive use of the band, can only ctimillas-p t-hp

development of that spectrum range.

In view of the potential importance of these issues,

the Commis3ion should not take any exclusionary action

which at this point might be considered to be a preconceived

IF



idea of what yet undeveloped technical systems will most

effectively meet maximum public demands for land mobile

service while utilizing the least amount of spectrum.

Such vital issues should not be prejudged. A thorough

and complete study of the "optimum use of this spectrum

space", presenting tbe views and proposals of all interested

parties would be highly desirable, as would fullest competi-

tion in the development of new technology. Such an approach

may lend to spectrum conservation and may demonstrnto that

a "competitive use" of tha band is 'both feasible and effi-

cient. We do not see how postponing the final determina-

tion of a definitive allocation until after further research

and development in which .1.1 intei:ested and competent

parties are truly encouraged to participate can have a

detrimental effr2ct upon a satisCactory resolution of the

difficult spectrum allocation problems which face the

Commission in this area. Cf. Domestic Satellite decision,

Dkt. 16945, CMarch 24, 1970). On the contrary, maximizing

the incentives for all interested parties to contribute
UP.•

their efforts to the solution of these problems would

appear to be the effective way for the Commission to

carry out its great mandate "to make available, so far

as possible, to all the people of the United States, a

rapid, efficient, Nation-wide, and world-wide wire and

radio communication service with adcquote fncilities at reason-

able charges". Communications Act of 1934 §1, 47 U.S.C. §151.

5
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CONCLUSION

For the reasons above-stated, the Department of

Justice supports the Petitions for Reconsideration and.

Requests for Stay filed. in Docket No. 18262; and recommends

that the Commission amend the First Report and Order so

that all interested parties have equal opportunities with

respect to development of the 806 - 881 MHz band for

domestic land mobile use.

Dated: August 7, 1970

Respectfully submitted,

)i I /
pr- A 
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RICEARD-McLAPIEN \
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PASON

Attorneys, Department of Justice



See reply

October 22, 1970



*
4

August IT, 1970

MEMCRANDUKEI FCR

Don Baker
Chief of Evaluation Section
Antitrust Division
Department of Justice

Until I get a lawyer on board, I am going to take you up on your
offer of assistance. In particular, I have three questions of
varying legal content au I think 70411 might be able to help tne with.

First, I hear a lot aheat due process and would like to know what
this means in terms of constraints on the FCC's actions and to
what axtest OTP is bou.nd by such considerations. Secondly.
I would like to know what the courts have said about competition vs.
regulation in regulated Industrie* and, in particular, to what extant
a regulatory agency is free to regulate by simply "not regulating"
but merely mostitoring. Finally, I would like to krsow what the inter-
actions between antitrust law and regulatory law are and how tb,ey
are handled. Is the responsibility for conforming to the antitrust
statutes in the hands of the Commission or is it in Justice?

Finally. could you ph14111410 send MO a good primer on antitrust policy
and practice?

cc: Mr. Whitehead
Central Files

C hitehead:jrn

Clay T. Vy kitelaisad
Special Assistant to the Pr•sideat
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t BEFORE Tn S. lb

- IN THE MATTER OF
FSTA-T IMIFNT OF POT TCIFS
FOR POINT-TO-POINT
CVM!'"AN CARRIER MICRMAVE SER7TCE )

111

DOCKET NO. 18920

RESPONSE OF THE UNITED STATES

DENRTMENT OF JITST2LC1L

The Commission has requested the comments of interested

. parties on questions concerning authorization of new ccmmon

carriprs of point-to-point microwave service.

In general, we believe that the proposals set forth in

the Commission's Notice of IncaLry_ttheormulate Policza.

Norio? nf PrnrInczorl Mnirinq ariri nrinnrpri jR
a O4,111•PhaV •••••••••41,....••••• 11,011...•

1970 (hereinafter "Notice of Inquiry") represent a forward

looking and imaginative way of dealing with the new and

rapidly growing communication needs of the period ahead.

The solution proposed in the Notice of Inquiry would rely

considel-ably on cowetitioa as a source of technical and

commercial innovation; this reliance, we believe, is round

as a matter of policy and is consistent with the law, as

developed by the courts and the Commission in the decisions

discussed below. It is of course' important that the principle

of competitive innovation not be frustrated by an endless



BEFORS THE
FEDERAL COMMUNICATIONS COMMISSION

W..":11INCT(IN, D. C. 200n

ok7).11 ;

COM?,1ENTS OF TI-E DEPARTMENT OF JpsyTcE

sEp 2 1 1970

In response to Public Notice 51094, dated July 1,

1970, the Department of Justice hereby submits its

comments on "A Technical Analysis of The Common

Carrier/User Interconnections Area", a Report of the

Panel on Common Carrier/User Interconnections, Computer

Science and Engineering Board, Natioal Academy of

Sciences (the "Panel").

These comments are directed to those findings and

conclusions of the Panel which bear on the general

policy decisions,which the Commission must make in order

to implement the Carterfone_decision / in the area of

communications common carrier/user relationships.

The principal conclusions of the Panel may be

briefly summarLzed: uncontrolled interconnection can

cause harm to .personnel, network performance and property;

and there are essentially two ways of preventing such

harm, LP.. the use cf present tariff criteria which

* 13 F.C.C. 2d 420

....".•••=••••••••••••••••••••••••••••
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specify that the carrier provide connecting arrangements

and network-control signaling devices, and the establish-

ment of standards and enforced certification of user-

supplied equipment and personnel.

Because the Report of the Panel was prepared and

submitted 141 wake of the Carterfone decision we believe

that its conclusions should be weighed with the objectives

of that decision in mind. Carterfone recognized that the

public interest requires greater freedom of access to

communications common carrier networks than has existed

in the past. Given the ability to interconnect with

communications networks without lease or purchase of

carrier provided equipment, users would be free to turn

to other sources of equipment, including well recognized

manufacturers and newlycmerging supplIers. To say that

such freedom would stimulate competition in this area,

with its ultimate innovative benefits to those who use

communications networks, as well as the carriers them-

selves, is clearly an understatement. Competitive

stimuli have proliferated in the form of technological

advancements and diversification of the industries making

2



extensive use or L;le nctworhs, to the point that removal

of undue restraints, on interconnection should be 
more

aptly characterized as the elimination of an obstacle

than the creation of a stimulus. All of these concepts

are embodied in the Carterfone decision, and should be

recalled in evaluating the report of the Panel.

In view of Caterfone,it would appear that the con-

clusion of the Panel that present tariff criteria and

carrier-provided connecting arrangements are an acceptable

way of assuring network protection should be recognized

as solely a technical conclusion; indeed, the mission

of the Panel and the basis of its expertise do not

justify any broader interpretation of the word "acceptable".

.7'

\Clearly, the adoption of this method of assuring network

safety and reliability would, as a matter of overall

policy, be unacceptable in terms of opening access to

the network to those who wish to utilize harmless connecting

arrangements, including network-control singaling devices,

manufactured by others than carrier affiliates.

3



On the ()Liter 'laud, the conclusion of the Panel that

the establishment of standards and enforced' certifi-

cation of user-supplied equipment and personnel constitute

and acceptable way of assuring network protection, while

probably intended as technical conclusion, could well be

the basis for Commission policy favoring broader inter-

connection rights. A standards and certification program

would, by its nature, open the interconnection area to

all qualified participants, and could be the basis for

implementation of the Cak-terfone doctrine.

The standards and certification program envisioned

by the Panel encompasses a qualified standards organiza-

J.

tion, type certification of equipment, certification of

installation and maintenance technicians, and, in general,

assurance of continued reliability of devices designed,

at least in 'part, to protect the network. The Panel

concluded that the program must be nationwide in scope,

and that authority for the program must rest with the

"federal agency responsible for the tariffs". Further,

the Panel was of the view that partial implementation

of a plan would provide insuffiient protection an
d

4



that a "careful step-by-step" effort is necessary to

ensure the success of such a program. Self certifi-

cation by manufacturers was deemed unsatisfactory.

The approach of the Panel to a standards and

certificatior program is laudable for its awareness of

the fact that a haphazard plan could result in confusion

and an unacceptable level of miscalculation and error

in the implementation of liberal interconnection arrange-

ments. However, the Panel did not present the reverse

side of the coin in this area, i.e., that extensive

delay or an overly cautious approach to such a program

could frustrate its objectives by unduly hindering the

competitive efforts that manufacturers not affiliated

with the carriers are presently capable of making.

Inordinte extension of the present tariffs that limit

the provision cf connectim.; arrangements and network-

control signaling devices to the carriers could drive

many, less financially secure manufacturers from the

field. Extension of their monopoly in this area could

enable the carriers to achieve such a long lead over

potential competitors that the objectives of the Carterfone

5



decision might never find their full fruition. Accordingly,

we believe that time is of the essence in the development

of the type of program that the Panel found acceptable

in terms of network protection.

Since the Commission has the opportunity to develop

a standards and certification program de novo, it is in

the position to channel that program along a procompetitive

path, and indeed should consider itself bound to do so

by Carterfone. We think it important, from a competitive

standpoint, that standards be developed with a view

rtyt,Itee)
toward maximizing the number of potential manufacturers

pos\-eA,

that could meetthem. The standards developed should

take account of the abilities of those who wish to meet

them; in particular, undue market rower in a limited

,number of po4-ential competitors, including patent rights,

should not be transferred to the interconnection area by

the standards. J Since interconnection will inure to

the benefit of users, carriers and competing mandhcturers,

it seems desirable to consider no technical requirement

Encouraging the transfer of market power to new
areas when given the opportunity to prevent it would
be anamolous indeed in light of International Salt B.
v. United States, 332 U.S. 392 (1947) and other cases
uncler the antitrust laws which underscore the undesirability
of such conduct.

6



as inflexible. For example, if the standards organization

were to find a particular technical obstacle to the

entrance of a number of competitors into the inter-

connection area that is a function of network

characteristices it might wish to recommend a minor

change in the network to accomodate its removal.

One specific issue in the general interconnection

area has concerned the provision of network-control

signaling devices. It seems obvious from the report

of the Panel that a program of standards and certification

can provide the degree of protection necessary to the

network in the signaling area. The Panel specifically

notes that the standards it envisions as providing

acceptable network protection include network-control

signaling. J Indeed, in this area, an abbreviated

program is 4 good possibility, for the Panel recognizes

the experience of manufacturers competing with the supply

affiliates of the carriers when it notes that "general

experience with telephones made by repotoble manufacturers

of telephonic equipment has indicated that the quality

of network-control signaling units is on a par with those

supplied by Bell." / Since the standards and certification

Report, page 8

Report, page 36 7



program envisioned by the Panel encompasses installation

and maintenance, there remain no substantial arguments

against its applicability to network-control signaling.

We also note that the Panel concluded that the

newer touch tone network-control signaling devices do not

present the same dangers to the network as do dial-

pulse systems. The Panel noted that the failure of a

touch tone device is not interpreted by central offices

as a wrong number, and will more likely result in a

register time-out. The Panel considered this occupation

of central office facilities "relatively insignificant"

as a harmful effect when compared to those due to

malfunctioning rotary dials.

These conclusions indicate that there is little

case for perpetuating a tariff which limits the provision

of network-control signaling devices to carriers. The

conclusion with regard to the lessened dangers of touch

tone devices certainly indicates that at least with

regard to these devices, potential competitive benefits

,111••=•11.••••••=1.

.J Report, page 36

8
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of freer interconnection weigh more heavily in the balance

against potential harm. Indeed, the tough tone discussion

in the report has bearing on the entire standards and

certification program, for it suggests that such a program

must be flexible enough to take account of varying

threats to the safety and performance of the network,

,and must be particularly capable of prompt relaxation

of restrictions that become outdated.

In conclusion, we think that the report of the

Panel establishes that the present tariffs which limit

the provision of connecting arrangements and network-

control signaling devices to the carriers, and thereby

inhibit competition in this areas areunnecessary to

assure protection of the network. The type of standards

and certification alternative presented by the Panel,

if implemented without delay and channeled along pro-

competitive paths couldbe the basis for providing

freer interconnection and real competition in this field.

Respectfully submitted
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' a.

Dear Don-

EXECUTIVE OFFICE' OF THE PRESIDENT

OFFICE OF TELECOMMUNICATIONS POLICY
WASHiNGTON, Z0504

OFFICL' OF T1-iL U1R ECTOR

October 1, 1970

In re: Com.ments of U.S. Dept. of Justice

on Public Notice 51094

I have reviewed the draft and think that it adequately reflects my

views, in that it allows interconnect through carrier provided

connecting arrangem.ents, or by virtue of adequate test and

standardization. With respect to the latter approach there is an

iniplication that a Government agency, presumably the FCC, would

provide a.dequate testing facilities and standards. Unfortunately,

this would inevitably lead to burea.ucratic delays, but this is an

administrL,tive matter and not germane to the real issues. If delays

should become a, problem, permission may be granted to industry

to act as a. testing agency on the FCCIs behalf to assure timely action.

cc: Mr. Whitehead /

Sincerely,

1-e.rs/42,1/6

George F. Mansur., Jr.



Dear Don-

EXECUTIVE OFFICE OF THE PRESIDENT

OFFICE OF TELECOMMUNICATIONS POLICY
WASHINGTON. D.C. 20504

OFFICE OF THE DIRECTOR

October 1, 1970

Re: Computer Inquiry, Dkt. 16979

There is a subtlety with respect to the boundary between data
processing and message switching with which you may or may not

be aware. I would like to briefly discuss it below so that you can

clarify your comments to the FCC, if you see fit.

The key concept discussed here is in the forrnating of messages

for transmission. The concept of store and forward implies to me

at least, that a message (data stream) may be temporarily stored

and subsequently forwarded without alteration of the format of the

data stream. However, those in the business of message switching

may wish to alter the format of the sequence, or the character of

the data stream without changing its information content for one of

two reasons:

1. It may be desirable to reformat data for the process

of multiplexing with other data streams, or to remove house-

keeping data not necessarily associated with the information

to improve the transmission efficiency.

2. It may be appropriate for those in the business of

message switching and transmission to offer a related

service of formating messages in accordance with standards

necessary to interface different makes and models of

computers. It is not_clear in my mind incidentally whether

such "standardization" of data format is data processing or

message switching.

It appears that the distinction between data processing and message



switching could could properly be based on whether or not the information

content of the message is altered in contrast to simply altering the

structure or format of the message.

cc: Mr. Whitehead /

Sincerely,
47

. -SeAlly/A-
George . Mansur, Jr.
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SEP 2 1 1970

RWMcL:DIB
82-16-287

Honorable Dean Burch
Chairman
Federal Communications
Commission

1919 M Street, N. W.
Washington, D. C. 20554

Re: Computer Inquiry, Dkt. 16979 

Dear Mk. Chairman:

We offer the following comments on the questions
which you submitted to us at the close of the oral
argument on behalf of Commissioner Johnson who was
absent at the time:

Question 1. Do you agree with the Commission's
deferral of matters of privacy, interconnection, and the
need for augmented common carrier services--issues which
were raised initially in this proceeding?

Answer We believe that it is appropriate for
the C011ianlion to handle such questions as privacy,
interconnection and new common carrier services in
the context of other proceedings rather than through
continuation of this particular inquiry. To us this
seems a matter for the Commission to resolve on the
basis of the orderly operation of its processes. All
of these issues are of immediate economic importance
and, with the possible exception of the privacy issue,
they are clearly subject to the Commission's jurisdiction.



We think these are important, live issues; and we
urge the Commission to press on with them with all
due dispatch. The use of other docketed proceedings
(e.g.,DKT. 18920) seems consistent with this goal.

Question 2. Do you believe the safeguards on
anticompetitive activities by common carriers in
this field are adequate? What specific surveillance
activities would you recommend?

Answer. Requiring common carriers to conduct
non-riPrired data processing activities through
separate, segregated affiliates (as originally pro-
posed by the Department of Justice in its March 1968
brief */) seems an appropriate way to handle the
problem. Therefore, we aipport the Commission's pro-
posed solution in its Tentative Decision together
with certain rather modest refinements suggested by
us during the oral argument to deal with certain
competitive problems. For your conveninnce, we repeat
the substance of what we said in the oral argument
on these pdhts.

These competitive problems arise from the carrier
over-paying for services from an unregulated affiliate;
or for the affiliate under-paying for services from
the carrier; or from the carrier using its monopoly
position to discriminate against competitors of the
affiliate.

The first problem occurs when the carrier buys
computer services from its affiliate. If the carrier
overpays for its computer services, it thereby transfers
revenues from the communications rate payers to the
data processing affiliate. In our 1968 brief, we
recommended that this problem be avoided by barring all
such transactions between the carrier and its affiliate
(see pp. 80-82, 84). In other words, the affiliate

*1 Res
Dkt.

onse of the United States De artment of Justice,
at pp.



would have to survive by offering remote access and
other data processing services to the general public.
We still think this is a sound and clear solution.
The Commission's order does not go this far. It may
be possible to draw some slightly less restrictive
line when the data processing services are quantifiable
and generally measumable. If these are to be competi-
tively procured by the carrier, then its affiliate could
be included among the eligible bidders.

The second problem is the carrier selling computer
time to its affiliate. This point, not discussed in
our prior brief, is raised by Western Union's proposal
on interruptible access time. The cross-subsidy problem
here is that the carrier might charge its affiliate too
little and thereby subsidize it in that way. We think
this involves some serious problems - for the costing
process involved in Western Union's proposal is elusive
at best. We think, at the very least, *totem Union
should be required to offer up its excess time on the
basis of long term contracts with public specifications
for which all data processors can bid and that between
two bidders at the same price it must favor the non-
affiliate. Even this may not be enough: there may be a
good case for insisting that Western Union sell all -
or most of its excess capacity to non-affiliated parties,
thus assuring arms length dealing and free market pricing.
This would leave its data processing affiliate to purchase
time on the open market.

The third danger is that the carrier will favor
its unregulated data processing affiliate by taking
discriminatory action against its unaffiliated competi-
tors. Such discriminatory action might include leasing
them "dirtier circuits," delays in offering service or
making repairs, and so forth. This was exactly the prob-
lemthe Commission had to face in the recent Section 214 
Certificates decision (Dkt. 18509), involving carrier
dfacrIanations against independent CATV operators. The
Commission's solution was to keep the carriers out of
the CATV business in their service territories. So far,
we have not yet had any parallel history of abuse here--
and none may emerge -- but the Commission should
specifically make clear in the current proceeding that
it will apply the same solution if discriminatory prac-
tices appear.



There are various other ways that a carrier could
use its monopoly position and revenues to favor its
affiliate. One is by acting missies agent for the
affiliate. Another is through use of the carrier's
name for the affiliate or the carrier bearing cost
of promotion for the affiliate. Cf. Chattnnoogp 
Bl .w Pi 'e & Roofi • Co v. Chattanooga gas do, 360

r. thinIc these should
be prohibited, as ADAPSO suggests. Any use of common
name or sales agencies involves problems of cross.
subsidy on advertising. We would note in this con-
nection that this is exactly what the 1956 antitrust
decree against IBM requires: IBM was required to set up
a separate seiliae bureau corporation libich was pro-
hibited from using its name or trade symbols. United
States v. Interi_tion 1 Business MAchi. Cor., 1956
CCIIrlkADE • •

Question 3. The Commission has att.,,ted to
establish boundaries of where it will reg ate and where
it will not. Do you find those boundaries clear as a
predictive device for the guidance of private entre-
preneurs? Do you think it would be useful for the
Commission to give illustrative examples demonstrating
the boundaries--and could you suggest some examples?

Answer No boundary involving complex technical
questions will be absolutely precise beyond all possible
doubt. The key boundary is between data processing
on one hand and message switching on the other - since
carriers can only indulge in data processing if they
use a separate, segregated affiliate. We think this
line can be drawn with reasonable clarity. We sought
to draw this line at page 14 of our 1968 brief:

For purpose of analysis we divide such
applications into two categories -- one calledftremote access data processing" and the other
called "message switching". lath types of
system utilize two distinct components -- commun-
ications lines and computer facilities. However,
message switching systems only store and forward 
information in the form it is received, whereas
remote access data processing systems transforq
information (i.e., outgoing information is different
from incoming information).

4



insure that the carriers do not indulge in excessive
pricing of protective interface devices, since such
excessive pricing will unnecessarily discourage the
use of customer-awned terminal equipment. These are
important and continuing questions.

Question 5. Are the requirements and limitations
on Bell System activity in this areaalequate?

Answer Basically, yes. The 1956 antitrust con-
sent gec73-Z  restricts AT&T to offering "common carrier
communications services." United States v. Western
Electric Co., 1956 CCH TRADE ifAalf fa,246
IVT6). The Commission's Tentative Decision places
remote access data processing outside the scope of
common carrier communications and accordingly prevents
AT&T from entry into this field. AT&T acknowledges
the existence of this restriction and indicates it
tends to confine its activities to communications and
not to data processing.

The entry of an enterprise with the size and nation-
wide power of AT&T into unregulated data processing might
raise serious questions from a standpoint of economic
policy. The 1956 consent decree provides an adequate
safeguard against this occurence.

The 1956 consent decree would not, in our view,
prevent AT&T from offering a message witched communi-
cations service (e.g., a service based on charge per
bit for computer use). We think that it is desirable
that such flexibility exist. As was explained in
answer to Question 3 above, we believe that an adequate
distinction can be made between data,processins on one hand
and message switchin& on the other; and- that the 1956
decree and the Tintative Decision would together confine
AT&T to message switching type services and exclude it
from data processing. This, it seems to us, adds up
to an adequate safeguard, combined with. adequate
flexibility, so for as the Bell System's activities
are concerned.

6



See also essentially the same discussion at page 59.

WO think that this line is meaningful in terms
of techmelegy emd workable as an administrative tool.

1114 do net see a pressing need for the Commission
to provide illustrations, but there would certainly
be no harm in such a course if careful selection were
made, and the examples were not outrun by the technology.

Questign I. Professor Duggan and others suggest
that the Bell -gystemys and other carriers positions
in the equipment field may have an impact in the data
communications industry. Se you see any such prdiems?

#newer, The fact that the Bell System and othercarriers such as Gemers1 Telephone have an interest
in the commumicatiqms equipment field may well have
suns impact ea the devetepment of data communicatiome.

A communications carrier has a normal incentive toencourage customers to uoo terminal equipment leased
from the carrier. This equipment is added to its rat*
base amd the leas* payments swell its cemmunicatiomsrevenues. The fact that it may also produce earnings
for its affiliated equipment wupplier no doubt Lacrosse*the carriers' incentive to encourage such use. Newever,
the incenttve is still there regardless of the manufac-
turing affiliation; this may be seen from the fact that
many t telepheme companies, with no menufac-turinglattrtles, haws been strong enforcers and defendersof the restrictive common carrier tariff provision at
issue in Carterfonp and related tariff proceedings.

lb summarise, carriers necessarily have incentives
to emsemrage them to promote use of their terminal
equipmamt regardless of the source of manufacturer.
This places an important responsibility on this Commis-
sion, and en State regulatory bodies to insure that the
carriers do not take an overly expansive view of networkfacility requirements in order to promote their own
equipmeat. The Commission must also be vigilant to

5



We are mailing copies of this letter to counsel
for all parties which participated in the oral argument.

Yours sincerely,

RICHARD W. McLARIM
Assistant Attorney General

Antitrust Division

By: Donald I. Baker
Deputy Director of Policy Planning

cc. Honorable Nicholas Johnson
Commissioner
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CERTIFIcATE OF SERVICE 

I, Neil E. Roberts, hereby certify that I have

this 24th day of September, 1970, sent by United States

mail, postage prepaid, copies of the foregoing letter

responding to questions submitted by the Chairman

on behalf of Commissioner Johnson at the oral argument

in tills proceeding on September 3, 1970 to the following

participants in said oral argument, as listed in the

Commission's order adopted August '0, 1970:

Sidney Goldman, Esq.
Jack Werner, Esq.
Western Union Telegraph Company
1878 L Street, N. W.
Washington, D. C. "0036

John IL Evans, Esq.
Western.Union Telegraph Co.
60 Hudson Street
New York, New York 10013

Harold J. Cohen, Esq.
Alfred A. Green, Esp.
American Telephone & Tele3nph
Company

195 Broadway
New York, New York 10007

Attorneys for the Bell System Companies

Thomas J. O'Reilly, Esq.
Chadbourne, Parke, Whiteside & Wolff
One Farragut Square South
Washington, D. C.

Attorney for United States Independent
Telephone Association
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Lloyd D. Young, Esq.
One Farragut Square
Washington, D. C. 20006

Attorney For United System Companies

Donald J. Mulvahill, Esq.
1819 H Street N. W.
Washington, D. C. 20006

Attorney For Continental Telephone
Corporation

Theodore F. Brophy, Esq.
730 3rd Avenue
New York, New York 10017

Attorney For General Telephone
And Electronics Corporation

Robert E. Conn
R. P. Romanelli
Western Union International, Inc.
26 Broadway
New York, New York 10004

Michael H. Bader, Esq.
Haley, Bader & Potts
1735 DeSales Street, N. W.
Washington, D. C. 20036

Attprney for Microwave Communication, Inc.

Bilger, Blair & Glaser
1150 Connecticut Avenue, N. W.
Washington, D. C. 20036

Attorneys for Data Transmission Company

Glen A. Wilkinson, Esq.
Herbert E. Marks, Esq.
Wilkinson, Cragun & Barker
1616 M Street, N. W.
Washington, D. C. 20006

Attorneys for I CTTS' of the Association
of Data Processing Service Organizations



Joseph M. Kittner, Esq.
McKinnon & Wilkinson
1705 DeSales Street N. W.
Washington, D. C. 20036

Attorney for Business Equipment
Manufacturers Association

Paul A. Porter, Esq.
Arnold & Porter
1229 19th Street N. W.
Washington, D. C. 20036

Attorney for Xerox Corporation

Wilmer, Cutler & Pickering, Esqs.
900 17th Street, N. W.
Washington, D. C. 20006

Attorneys for International Business
Machines

Paul A. Porter, Esq.
Harry Huge, Esq.
Arnold & Porter
1229 19th Street, N. W.
Washington, D. C. 20036

Attorneys for Bunker-Ramo Corporation

Ray Besing, Esq.
Geary, Brice, Barron & Stahl
2500 LTV Tower
Dallas, Texas 75201

Attorney for Data Communications Association

Lambert H. Miller, General Counsel
National Association of Manufacturers
918 16th Street, N. W.
Washington, D. C. 20006

W. H. Borghesani
Keller & Heckman
1712 N Street, N. W.
Washington, D. C. 20036

Attorney for National Retail Merchants Assin.



Joseph E. Keller, Esq.
Keller & Heckman
1712 N Street, N. W.
Washington, D. C. 20036

Attorney for American Petroleum Institute

Charles M. Meehan, Esq.
Keller & Heckman
1712 N Street, N. W.
Washington, D. C. 20036

Attorney for Utilities Telecommunications
Council

Paul L. Muilenburg, Esq.
General Services Administration
Washington, D. C. 20405

Executive Agencies of the United States

E. Roberts --
Attorney

Department of Justice





October 8, 1970

To: Dr. George Mansur

Mr. Bruce Owen

From: Tom Whitehead

Don Baker called about the microwave-CATV package

he sent over. The Commission has postponed the

due dates on the CATV part, so whoever is worried

about that, tell them they have a slight breather -- it's

now due October 23. But the Justice Department is

waiting for comments on the microwave thing.

I am taking my copy to read on the plane.
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CUNT ADVANCES
SATELLITE TV PLAN
Would Supplant A.T.&T. as

1110 Carrier of Shows in
Bid to Ease Congestion

By JACK GOULD
The Communications Satel-

lite Corporation has informed
the White House of its im-
mediate readiness to construct
and operate a domestic satellite
television system that would
serve commercial and non-
commercial TV networks and
ease the mounting congestion in
the nation's communications
facilities.
James McCormack, chairman

of Comsat, successfully ap-
pealed to Clay T. Whitehead,
special assistant to President
Nixon, to declassify the plans
so that ,he could discuss its de-
tails this week with the. presi-
dents of the Columbia Broad•
casting System, the National
Broadcasting Company, thf
American Broadcasting Com-
pany and the Corporation for
Public Broadcastin2,. The meet-
ing may be held on Wednesday,
probably in Ne.w York.

Stanton Proposal

A major feature of the Com-
sat plan would be to supplant

the American Telephone and
Telegraph Company as the
prime carrier of TV shows from
coast to coast, but Dr. John V.
Charyk, president of Comsat,
predicted that the utility's

ground relay facilities would be

quickly occupied by other com-
munications requirements.

! Mr. McCormack went to the

'White House after learning last

Wedneesday morning tthat Dr.

Frank Stanton, president of

C.D.S., would recommend that

evening that the TV industry

construct its private satellite

relay system rather than sub-

mit to the demands o( A. T. &

T. for an increase of $20,000,-

000 a year for thc distribution

of TV shows.
Even. before Dr. Stanton

spoke before the Audio Engi-
neering Society at the New
York Hilton, A. T. & T. issued
a statement of its corporate
position, saying that it was not
immediately intereested in con-
structing a new domestic satel-
lite and suggesting that it
would be "wise public policy"
to entertain applications from
all comers.
A.T. &T. has been the prime

relayer of broadcasting ma-,
terial since radio's earliest days
and its unexpected statement
clearly augured a major elec-
tronic upheaval in American
communications.
A. T. & T. is 'known to be

sensitive over consumer com-
plaints about the efficiency of
its existing service to individu-
al subscribers and business
concerns. The company was
said to be anxious to correct
that condition beforee assum-
ing new and highly complex,
ventures.
At the White House, Mr.

Whitehead agreed to the de-
classification of the Comsat
plan, originally submitted on
Sept. 8, with the proviso that
its contents be made known
only to the broadcast presi-
dents meeting with Mr. McCor-
mack. Neither Comsat nor the
TV networks would clivulg,,e or
discuss the. text, but a copy
was obtained through other
sources in Washington after
the declassification.

Told that the plan had be-
come independently known,
Dr. Stanton said that the Com-
sat proposal had appealing
financial features.
The networks would be

spared the initial construction
investment, which he had,
placed at about SI00-million,1

and relieved of the cost of
training maintenance crews.
In New York, the passive

A.T. & T. attitude was ex-
plained by a high official OA
the svound that the thousands
of miles of cable and micro-
wave facilities now leased on a
wholesale basis to the televi-
sion industry might be used on
a retail basis for individual cus-
tomers. The earnings potential
was described as possibly
greater than the $65-million a
year sought from relaying TV.
The chief feature of the

Comsat plan would be to en-
able all users of a domestic
satellite system to gain direct
access to the system without
going through the established
commercial carriers ,a policyj
that applies to the international
.use of satellites.

Eliminating the so-called
"middleman" and his charges
would make Comsat a full car-
aler in its own right and able
ito offer its domestic service
riot only to TV but to press as-
sociations, cable television net-
works if they are eventually
authorized, and other industrial
users. If the ground facilities
of A.T. & T. should become
overcrowded, Dr. Charyk told
the White House, Comsat
would he in a position to lend
a helping hand in carrying
long-distance calls.
With the present state of

satellite communications tech-
niques, Comsat believes the do-
mestic system could carry with
reliability 14 TV channels, any
one of which would be avail-
able to handle simultaneouly
as many as 1,800 telephone
calls in an emergency.

Both domestic and inter-
national political considerations
entered yesterday's develop-
meas. Isolated objections have
been voiced to network domi-
nation of a private satellite

television system, although Dr.
Stanton had specifically ac-
knowledged that the system
would be open to all rivals.
Comsat, on the other hand, is a
private organization chartered
by Congress.

Ironically, A.T.&T. holds an
excess of 20 per cent of Comsat
stock but the shares are also
widely held by the public.
Dr. Charyk specifically ob-

served that transfer of United
States domestic traffic to a
United States domestic satellite
system would lead to reduced
ownership dependency on Intel-
sat, the international g,roup
controlling satellites in s,7lobal
use.
This step, he said, wouli al-

leviate foreign concern over
United States domination of
space communtcations, a sore
point with many countries lack-
ing the economic and technical
resources for launching satel-
lites.
The COMSAT plan dovetails

closely with many of the hopes
of the commercial networks
and of the possible users.

For the efficiency of the
whole system, COMSAT said.
that it believed it should own
those ground stations that
would send and receive signals
to and from satellites. These
might he placed in or near
strategic cities generating the
largest volume of television
programs or other informa-
tional matter. For broadcasters.



interested only in rece
iving pro-

grams from the satellites, the

operation could be
 a matter of

choice, with either
 the owner

or the satellite ser
vice assum-

ing, the job of main
tenance.

The Comsat plan stresses

that there will be continuing

need for ground commu
nica-

tion facilities, such as those

operated by A. T. &
 T. But the

corporation adds tha
t not many

more years can b
e wasted in

putting into operation new

space facilities cap
able of cop-

ing with the expec
ted deluge of

computerized data transmis-

sion, facsimile an
d other forms

of recorded materials, as op-

posed to TV prog
rams intended

for general publi
c consumption.



October 13, 1949

Debar Mr. Gravel:

Your latter for the President regarding the Conurttuticationa

satellite Corporation has been referred to me for further

consideration. We are indeed pleased to have your views.

As you point oat in your letter, th* corranunications Industry

La very complex and very interconnected. The Communications

Satellite Act of 1962 tried to grapple with many unknowns La

setting up the Conutiunications tiatelliti.! Corporation. The Act

has been very successful Itt providing for rapid introduction
of satellites into interruttional commzunications, and this has

been of groat benefit in tteing the Unit%,(1 states to the rest of

the world. it is entirely appropriate that 5 cven years later we
review the role of satellite conanunications within the

United States and internationally, and consider whether or not

any changos may be in order.

You can be assured that we are giving your views serious

consideration.

nonorahle Mike Gravel
United Statesnato
Vrashington, L. C.

cc: Mr. BeLieu
Mr. Flanigan
Mr. Whitehead
Mr. Kriegsman
Central Files

CTWhitehead:ed

Sirtcorely,

Peter M. Flanigan

Assistant to the President



10/10/69

To: Mr. Flanigan

From: Torn Whitehead

Thought you should
answer this.



OcLober 10, 1969

Duar Mr. Gravoi:

Your letter fzfr th.c: Proald.ent.regarang Corarratallicatione

Corp,:.:ration has been rof.cr d to rrie for further

consi6eration. %.2'Et are indeed pi etl have Tour views.

yoa point ont yvar letter, t o t'ort-,rr.t.irtications Lndustry

is very compIc.:x arid vcry inter nr.:ich...1.1. Corarn.:laicatiorte

64;.tellitt3 Act of /.96?. tried to g arple with 
us31:-.1r.)wna

setting sop C:c.n,vn.miczitionix Corporation. It i.s

erttitily appropriate th.tlt aelien yt4rs lator we 
review the rylo

of t;ateillto cenralluaticationizi within tile Urdtod
 f."tatcs and

internati.onAlli, and. con i(!or wh.....14:icr or any may

be appropriate. h•is bilca vcry ?..luecosful in provitii:*:,

for riro.:31,..1 tatcllItet: iato in.ternatior.al c•arranunic;14-

Com:, t1,-,1;t t% 1.),.71.1att

.t a .r,

Honorable .?/..1.1:.e Gravel

United 4.ita.tes Senate
Viar,iiington, D. C.

C C .

2\ir. ‘.11.1t.;111.0aci/

Mr. Kriegstrain

Ceatral ile3

rf:tcr
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Thursday 10/2/69

3:10 Checked with Eloise Frayer re the letter to

the President dated 9/26 from Sen. Mike
 Gravel

re Comsat and Alaska Communications.

She indicated the rnail room received it last
 night;

they just got the letter today. Mr. BeLieu will

send an interim reply and will send the lette
r on

to you for further draft reply.

trf

2317
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ant, '4,,

1 Sept 60

MEMORAND11,1

Dr. Clay T. V11.-litehs., c1
The White House

Torn,

F.Y.I.

B. W. Poir.ier
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WASHINGTON. D.C. 20510

September 26, 1969

The President
The White House
Washington, D.C.

Dea,- Mr. ?resident:

At the moment the Uhite House has several studygroups mobilized to grapple with the domestic satelliteissue, the Alaska satellite requirement, and Alaskancommunications generally.

I would like to bring to your personal attentionso= existing deficiencies. I hope you will insurethat your study grcus ova-L.100k appropriate correc-
this bedone in a timely manner to avoid any asreements withintHe 7nternational Co=unioations 2-..'atellite Conference(I=LSZ2) which :a clatri=ntal to the I:nited

emOrld ...w476j 7,;;;:ized States.

The complenity of the issue precludes a detailedpresentation in this letter, but a few major elementsshould be identified. A brief discussion Will illus-trate their impact on the issues and on the public'sright to finally be 'alessed with tIle rewards of itsinvestments in space r.,;zeara'n.

I feel confident your review will bring you to theconclusion that:

- the Communications Satellite Corporation is un-managea313 in presen- =.01.:1 with industrIalcs:::petitor ..-:Lr;.1.

Sztellite Corporation, as nowchartered, cannot serve as an international zgentand act simultane:usly as a responsive and success-ful dc,mestic instit=ion.
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- the United Stats should assure that the eventualINTELSAT agreement will not imlpede full and freeutilization of satellite technology for domesticregional or domestic national public communications.

- the widest public access to educational and publicbroadcasting is the hi-,-hest priority in the landfor domestic applications of satellite communication's.

In reviewing the hearings that- 1.ed to enactment ofthe Communications Satellite c2 1962, the recordreveals the difficulty of lagi;lazing a new technologyabout which so little was then known. The main thrustwas to instrumentalize American leadership in interna-tional application of ti7.e neu science. Today we can lockon the Lei: with far =re

t.ehe Communications Satellite Corr;oration (C3'2ISAT)has been seriously hindered by forei:;n governmental in-terests in Luc:rat:we ca-Lbs and their inf7azed
has

re2rasentatives o4 0-7tenin op.:position CO=.
1.•

• - • • - - - • • • n f•-• , • -• •-•

Lo enjoy continuous domest:c ben—:":ts.

••••••
*

y4.::C.

Yet the UnLted States by its .lemorandum of Understandingwith India of September .18, 1 S59, will provide domesticse-.:vices to that c.ountry 1;7L a NASA satellitr,.T7 *.hout cuarralling with and reasonable
tha United States

•

has not been able to cope Talt:'. :.er own applications.

The domestic issue has 1-.,een rermizted to stick in aquagmire of competitive, vestez: interest of networkbroadcasters and co:_munioation carriers. The profiu-criteria coz.inat—: th cevices ,-;-2 inter--:0-1 comm'-----
machinations to keer.: the i.:sue :o0i'ing in uncertainty.
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This national disputa is impacting disastrously on
critical needs of our society .3or public, cultural tele-
casting- and for scholarly c:cchanges between our academic
institutions. It delays vitally needed solutions for
certain regions such as,klaska or our overseas possessions
like American Samoa.

I urge you, Mr. President, to offer amendments to
the eNisting law which will provide. the orgznizational
structure, independent lorec_;n interests, to bring
domestic satellite co=unications to the American public.

Wth kind regards.

Very respectful
-

,• ̀-
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commurvicATioNs SATE-A-LITE CC7RPORATIONI

September 19, 1969

Dr. Clay T. Whitehead
The White House

Washington, D.C. 20500

Dear Tom:

LUCIUS D. BATTLE
Vice President for

Corporate Relations

I attach a copy of Jim McCormack's response
to Senator Gravel. You will note that we
ended up referring to the position Comsat had
taken with respect to the White House study.
We did not, however, mention a letter, and I

hope that this reference, which we considered

necessary, will not stir up interest in our
full position.

If you have any questions, please call me.

Best regards.

Sincerely,

Lucius D. Battle

Attachment
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JAMES McCORMACK
• Chairman

September 18, 1969

The Honorable Mike Gravel
United States Senate
Washington, D.C.

Dear Senator Gravel:

This is in reply to your letter of September 16
strongly attacking Comsat for appearing "to be engaged
in a deliberate campaign to undermine" satellite
communications for Alaska and for a "regressive position
(which) is seriously impairing the development of an
adequate communications system for Alaska." As painful
as I find it to have to express one hundred percent
disagreement with these statements, it would be even more
painful to let them stand unchallenged on the record.

As the one U.S. communications entity solely devoted
to progress in satellite communications, we can assure
you that we have, from the beginning, actively pursued
every visible opportunity for promoting satellite communi-
cations for Alaska.

Until the award of the sale of the Alaska Communications
System to RCA, our efforts of necessity were confined to
the area of our authorized activities, that is, interstate
and international communications via an INTELSAT satellite.
Even so, our enthusiastic efforts were unavoidably somewhat
retarded by the concern of the Air Force managers of ACS
that our application for an Alaska earth station might ad-
versely affect the sale of ACS as directed by the Congress.

LENFA%T PLAZA SOUTH. SN.V
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The approval of the Talkeetna earth station by theFederal Communications Commission therefore came a goodmany months later than we had hoped for, but at least itwas approved, and construction is now well along. In thisconnection, we should acknowledge the extensive help andsupport we received in this matter from two successivegovernors of Alaska and the many good citizens who haveserved on their communications task force.

We also want to emphasize again, as we have done manytimes in the past, that we have always regarded theTalkeetna station not just as a facility to improve inter-state and international communications but even moreimportantly as the potential hub of an intra-state systemfor the happy day when U.S. domestic satellite communicationsmay be authorized.

Accepting the disadvantage of adding even more bulkto this letter, I add two enclosures. The first is acopy of my letter to Mr. Robert W. Sarnoff, President ofRCA, on the event of the announcement of the ACS award toRCA. As you will see, I urged with all of the persuasionat my command the immediate commencement of joint planningfor "satellites for communications within Alaska."

The second enclosure presents an excerpt from theposition taken by Comsat with respect to the White Hoasedomestic satellite communications study presently underway. As you will see, we put primary emphasis on the im-portance of an early decision in this matter because ofits very great bearing on the future of Alaska communications.

Let me now turn to the specifics of your letter whichare the apparent basis for your charges, to which my pre-ceding comments relate. You refer to a press report ofstatements made by a Comsat official, Mr. William Miller,during his and my recent visit to Anchorage to participatein a public forum on the potential of satellite communica-tions in Alaska.
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Comsat bega'a discussions on this subject with the
late Senator Bob Bartlett in the fall of 1967. We have
been involved in various discussions since that time
with members of the Alaskan Congressional delegation
and with various state and federal officials.

our purpose has been to develop various satellite
system configurations which -- operating in conjunction
with existing and possible future terrestrial facilities
could assist in resolving the communications needs of
Alaska. Mr. Miller's comments in Anchorage were made in
accordance with this purpose.

. His speech in Anchorage was a continuation of Comsat's
desire to present as accurate a portrayal as possible of
the variety of satellite systems which can be established
in Alaska as well as an estimate in each case of the costs
which would be involved.

In short, his presentation was intended to describe
several of the many alternative system configurations
which appear, in Comsat's judgment, to provide suitable
conurtunications services for Alaska from an operational
standpoint.

mr. Miller used the term "optimum solution" in reference
to several configurations ranging in cost from $10 million
to $20 million per year.

The configuration estimated to cost $10 million per
year would provide approximately 300 voice channels and
one dedicated television channel through a 124-station
network.

The system estimated at $20 million per year would
provide about 1,500 voice channels and one dedicated
television chaanel throLzgh a 163-station network, including
six of the very large, high-cap,,Icity antannae.
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Quite obviously, there are other ways in which

satellite communications could be introduced in Alaska

which would entail less annual costs. We do not deny

this fact. Any less expensive proposals, however, would

provide a satellite system of less capacity (either in

space or on the ground or both) and thus fewer communica-

tions services for Alaska.

In your letter you refer to lesser cost figures

confirmed by the highest authorities in the field. I am

unfamiliar with the specific figures to which you refer

and would be grateful if you would make them available

to us with an indication of what services they would

encompass and in what time frame, both factors being im-

portant to any accurate determination of cost for a

satellite system for Alaska.

You may recall that -- as the result of a specific

request Crom yaur office -- Comsat made a presentation

to the Alaskan Congressional delegation on July 31 at

the Capitol in which we described a syst:-?.m costing less

than $10 million a year, designed to meet your estimates

with respect to what Alaska could afford.

mr. Miller's recent presentation in Anchorage was
consistent with the July 31 presentation. His more recent

cost estimates simply reflected examples of more compre-

hensive satellite systems which, in our judgrant, would

provide a more favorable solution to Alaska's present and

future communications requirements.

With respect to your request for a cost effectiveness

study on the subject of satellite communications in Alaska,
it has been my opinion that the various alternative systems

which comsat has presented publicly on many occasions had

fulfilled your request. If such is not the case or if we

have failed to provide you with sufficient material, in-

cluding cost estimates, on these various systems, I do hope

you will accept our apology. We will be happy to review any

of these presentations with you. Moreover, we are open to

any suggestions you might have an any other more effective
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ways in which Comsat can promote the solution of Alaska's

communications deficiencies by way of satellite communications.

I can assure you in all sincerity, Senator, of our

most earnest intentions on this subject, and that we shall

continue to make every attempt to work with all interested

parties -- including state and federal agencies -- in an
effort to bring satellite communications to your state by
way of a system which is both operationally suitable and
economically attainable.

Sincerely,

• --
if)

I )-

James McCormack

•"*.t4



commuNicAnoNs‘ SA,TELLITO. CORP07-1ATION

26. June 1969

Fir. Robert W. Sarnoff
President
Radio Corporation of America
30 Rochefeller Plaza
New York, New York 10020

Dear Er. Sarnoff:

The annotincement in this morning's press of RCA's success-

ful offering for tha Alaska Com=nications System gives mc the

reason for writing to you to emphasize the aspect of communi-

cations in our 49th state which seems to me to be of greatest

interest. That is satell!tes for communications within Alaska.

Z.s you may be generally informed, Comsat has made a major
effort over the past two years to initiate satellite communi-
cations for Alaska. Handicapped by the absence of a commercial
partner with which to work while the Air Force system was up
for sale, we have nevertheless succeeded at least in securing

'approval by the Federal Communications Commission of an inter-
state/international earth station at Talkeetna.

To our way of thinking, however, this is only the beginning.
This station can sez:ve e:7ually well as the keystone in a network
of ground facilities for Alashan state-wide services, and that
is the point I want to emphasize.

We in Comsat are convinced that with forward-looking joint
planning RCA and Comsat can in one giant stride help move Alaska
communications from the poorest in our nation to a place along
with the best. Educational broadcasting can be provided for,
as can all olf the other tools of economic and sociological
development which depend in a substantial way on good com-
Lunications.



Mr. Robert W. Sarnoff

26 June 1969

We believe moreover that the necessary cooperation will be
forthcoming from federal and state authorities as a comprehensive

. and feasible joint satellite-terrestrial plan is produced.

. I want to give all the weight I can to the idea of a major
joint endeavor by RCA and Comsat toward the wide-scale intro-
duction of satellite communications in Alaska. We should
definitely include the possibility of a satellite designed
specifically for Alaska, as well as the prospects for adding
Alaska to the proposed overall U.S. domestic satellite system.
A specially tailored Alaskan satellite system could well be the
pilot for the larger system, an idea with very.interesting
potentials.

Sincerely,

S/ James McCormack

•



Excerpt from position taken by Comsat with respect to

domestic satellite communications in connection with

study by White House:

"In the case of Alaska, a critical time is at hand
to determine the most effective and economical configura-
tion for Alaska's internal and external requirements.
The Alaska Communications System has recently been awarded
to RCA, with a commitment by RCA for expansion, improvement
of service and reduced rates. A major satellite earth
station is under construction at Talkeetna, situated
between Anchorage and Fairbanks. Proposals for an early
capability for satellite communications in Alaska are
under study by Comsat, NASA, RCA, and the responsible
officials and representatives of Alaska. Any proposal
that looks toward the maximum use of satellite links for
Alaska's internal and external requirements, and toward
an early connection of both with a domestic system, will
work toward much improved and lower cost communications
for the 49th state. Failure to provide timely access to
satellites will chain the chief Alaska traffic streams
to conventional facilities and will in the end make all
communications more expensive for users in Alaska. The
communications requirements of Alaska should be considered
as an urgent, integral part of the domestic inquiry."
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September 16, 1969

Mr. James McCormack, Chairman
Communications Satellite Corporation
950 L'Enfant Plaza, S.W.
Washington, D.C.

Dear Mr. McCormack:

C. I

The Anchorap,e Daily Times  of August 30th quotedWilliam Miller of your organization as advising Alaskathat an "optimum solution" for satellite communicationswould cost between $10 and $20 million" annually justfor the satellite and the earth stations.

This is an outrageous statement, and I am surprisedthat you permit such statements by a purported expert.Certainly there is no limit to the amount of money thatcan be spent on communications. But the "optimum solution"is far below the $10-20 million annual range. Consideringthe number of meetings we have had on this point I cannotexcuse Comsat's public insistence on an inflated figure asa case of simple misunderstanding. Comsat appears to beengaged in a deliberate campaign to undermine the immedi-ate application of satellite communications in Alaska forthe full range of intra-Alaska communications services.

The cost figures that I have, confirmed by the
highest authorities in the field, indicate that Alaskacould have a comprehensive communications system withina price range that would make immediate economic sense.In meetings with your representatives, these cost figureshave never been denied.

_Since February I have been attempting to securefrom your organization a cost effectiveness study that



Mr. James McCormack September 16, 1969

2

has been repeatedly promised as forthcoming. I trust

that its eventual appearance will w5thstand the light of

public examination.

Comsat's regressive position is seriously impairing

the development of an adequate communications system for

Alaska. I challenge Comsat to publicly justify the $10-

$20 million annual program Mr. Miller so blithely talks

about in print.

Sincerely,

Mike Gravel

CC:

Members of the Board of Directors

of the Communications Satellite Corporation

Members of the Federal Communications Commission

Dr. Clay T. Whitehead, Office of the President

General James D. O'Connell, Director, Office of

Telecommunications Management, Executive Office

of the President
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A vast amount of Ocper
t

• information on satellite

. communications 
for Alaska

, was aired in the p
ast two days,

but at the close of
 the first

conference on -satellite

telecommunications, it was•

still doubtful when 
the state

could expect such thin
gs as

live television and educati
onal

• television.

• . The stroposed 
satellite

communication network 
for

• the state was describ
ed nr, the

"opt imu m solution," by

William Miller, project

manager for the

Communications Satellite

Corp.
However, he said the

network wou:d cf)st F.orne

where between t:',10 to ;:'20

million annually tor just th
e

sate:.lite and earth sta•.:ons.

Tne smaller price lie quoted

would provided limited s.:_srvice

to a limited area, while the

higher cost would bring

greater service to a larger area.

At the close 2f the

conference Friday afterneon,

Chairman Geor:.T.e Sh:u-roch,

1

1

0 7 7 7_
,/ _ ,c?

L..

also chairman of the Alaska

Federal Field Committee, said

the meetingprovided a "better

perspective of our problems"

communication and "better

ideas on how to solve them."

He said committees

organized during the course of

the conference would

continue to look into such

aspects as the realistic

requirments of the state, the

amount of revenues 
needed

and sources for these revenues,

possIble use of a commercial

system by the conventional .

=77",

.1 •

••

Anchorage, Alaska, 
Saturday Evening, August 30
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and satellite systems and a

realistic timetable for full

satellite communication.

Committee reports were the

last item on the agenda Frid
ay.

The committees had been

formed primarily to

investigate aspects of the

satellite demonstration

program. Sharrock said,

however, that until "we know

where the money for this is

coming from," he could not

state definitely that the

demonstration, using

television as an educational

medium, would go ahead.

The cost of this

demonstration, according to

Dr. Charles Northrip of the

educational broadcast

commission, Wil0 headed the

requirements committee,

would be in excess of $2

million. Although the state

would obviously participate in

the funding of this program t
o

some extent, lie said, "it 
is

premature at this time" to

outline full funding. More

exploration, said Northrip,

.was needed in this area..
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1sT SEsstorr S. 2928

IN THE SENATE OF THE UNITED STA.TES

SEPTEMBER 18,1969

Mr. GuAvEL introduced the following bill; Whi WaS read twice and referred

to the Committee on Commerce

I : :

A BILL
To amend the Communications Satellite Act of 1962 to permit

State ownership of satellite terminal stations.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That (a) section 103 of the Communications Satellite Aet

4 of 1962 (47 U.S.C. 702) is amended by-

5 (1) striking out the word "and" where it appears

6 at the end of paragraph (9) thereof and inserting in

7 lieu thereof a period; and

8 (2) adding at the end thereof the following new

9 paragraph:

(11) the tem ̀ State" means the government of a

11 State of the United States, the government of a political



2

1 subdivision of any such State, or an instrumentality of

2 the government of any such State or political sub-

3 division.".

4 (1)) Section (c) (2) of that Act (47 U.S.C. 721 (c)

5 (2) ) is amended by inserting therein, immediately after the

6 words "authorized carriers", the words "and States". And

7 that the word "system" in both places of this subparagraph

8 will be changed to "systems".

9 (e) Section 305 (a) (2) of that Act (47 U.S.C. 735

10 (a) (2) ) is amended by inserting therein, immediately after

11 the words "communications common carriers", a COMM and

12 the words "to States,".
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THE WHITE HOUSE

WASHINGTON

July 14, 1969

MEMORANDUM FOR TOM WHITEHEAD

FROM: JONATHAN ROSE

SUBJECT: DOMESTIC COMMUNICATIONS

SATELLITE

I will be receiving a memorandum shortly

from the Justice Department regarding our

legal rights with respect to the planning for

a Domestic Communications Satellite. It

appears that under the Communications

Satellite Act of 1962, a respectable argument

can be made for the proposition that the

President has been given long range plan
ning

and supervisory responsibility with respec
t

to the creation of such a system. Therefore,

we have a tenable argument in support of

the proposed task force study.

We have, in addition, several procedural

possibilities of delaying final FCC action i
n

case of disagreement with our desire for a

review. Given these facts, it does not seem

to me that we should have too much trouble

convincing Hyde that he should go along with

our task force.



To: Mr. Jonathan Rose

White House

Room 9 - West Wing

July 15, 1969

Re: Domestic Communications Satellites 

In regard to the FCC's impending decision on 
estab-

lishing a domestic communications satellite sy
stem, the

question has arisen as to the powers of the 
executive

branch to make the Commission stay its hand un
til the

executive branch can formulate its views and p
resent them

to the Commission. The following alternatives seem avail-

able:

A. Prior to any FCC decision 

The Commission's "Notice of Inquiry" in this m
atter

cites as authority only the provisions of the 
Federal

Communications Act of 1934 dealing with radio. 
1/ How-

ever, any F.C.C. action concerning domestic co
mmunica-

tions satellites also appears to be governed by
 the

Communications Satellite Act of 1962, 47 U.S.C. 
701,

et seq. ("CSA"). Section 701, subsections (a),
 (b) and

(d) is broadly drafted to make the Act cover all

1/ 47 U.S.C. §303(g), which authorizes the C
ommission, inter

alia, to "fsltudy new uses for radio..", is 
the only legislative

authority cited in the Notice of Inquiry.



communications via satellite. Subsection (d) specifically

states that:

It is not ti-1.! intent of Congress by
this chapter to preclude the use of the
communications satellite system for domestic
communications services where consistent with 
the provisions of this chapter. .

The CSA (47 U.S.C. §721(a)) grants the President

broad powers to coordinate and supervise the activities of

governmental agencies and "provide for continuous review

of all phases of the development" (emphasis added) of a

communications satellite system. §721(a)(2). These pro-

visions arguably authorize the President to stay the Com-

mission's proceeding. The provisions of §721(c), defining

the FCC's powers in regard to communications satellites

do not seem to suggest a contrary conclusion.

Therefore the President could exercise his powers

under §721(a) in an attempt to hold up FCC action in this

matter.

B.  After FCC action 

Two alternatives appear available. In any suit to

enjoin the operation of an FCC order under 47 U.S.C. §402,

the United States must be made a defendant apart from

2



the Commission. The United States, via the Department

of Justice, has on occasions "confessed error" on an

administrative agency in such a suit =Nee i.e., the United

States has aligned itself with the plaintiff in attacking

the validity of the administrative order. Therefore, if

a party to the domestic satellite proceeding brings such

a suit, the executive branch would be in a position to

seek the setting aside of an FCC order it considers un-

satisfactory.

An alternative would be for the Department of Justice

to petition the Commission for rehearing under 47 U.S.C.

§405, as a "person aggrieved or whose interests are ad-

versely affected" by the Commission's action. Affirmative

action by the Commission on such a petition would solve

the initial problem of putting the Administration's views

before the agency. A denial of the petition would enable

the Department of Justice to seek judicial review under

47 U.S.C. 002.



COMMUNICATIONS SATELLITE ACT OF 1902 135 I•

Connnunications Act of 1034, as n.mended, and in addition in-
cludes, but only for purposes of sections 203 and 304, any indi-
vidual, partnership, association, joint-stock company, trust, cor-
poration, or other entity which (MT'S or controls, directly or in-
directly, or is under direct or indirect common control with, any
such carrier; and the term "authorized carrier", except as other-
wise provided for purposes of section 304 by section 301(b) (1),
means ft communications common carrier which has been au-
thorized by the Federal Communications Commission under the
Communications Act of 1034, as amended, to provide services by
means of communications satellites;
(8) the term "corporation" means the corporation authorized

by title III of this Act.
(9) the term "Administration" means the National Aeronau-

tics and Space Administration; and
(10) the term "Commission" means the Federal Communica-

tions Commission.

TITLE II—FEDERAL COORDINATION, PLANNING, AND
REGULATION

IMPLE3IENTAI ION OF POLICY

SEC. 201. In order to achieve the objectives and to carry out the
purposes of this Act—

(a) the President shall—
/ (1) aid in the planning and development and foster the

I, " execution of a national pro,,-,Tram for the establishment and
v operation, as expeditiously as possible, of a commercial com-, munications satellite system;

. (2) provide for continuous review of all phases of the

1,j/development and operation of such a system, including theactivities of a communications satellite corporation author-
ized under title III of this Act;
(3) coordinate the activities of governmental agencies

with responsibilities in the field of telecommunication, so as
to insure that there is full and effective compliance at all
times with the policies set forth in this Act ;
(4) exercise such supervision over relationships of the

corporation with foreign governments or entities or with
international bodies as may be appropriate to assure that such
relationships shall be consistent with the national interest
and foreign policy of the United States;
(5) insure that timely arrangements are made under which

there can be foreign participation in the establishment and
use of a communications satellite system;
(6) take all necessary steps to insure the availability and

,appropriate utilization of the communications satellite sys-
tem for general governmental purposes except where a sep-
arate communications satellite system is required to meet
unique governmmtal needs, or is otherwise required in the
national interest; and



136 COMNRJNICATIONS SATELLITE ACT OF 1962

(7) so exercise his authority as to help attain coordinated
and efficient use of the electromagnetic spectrum and the
technical compatibility of the system with existing com-
munications facilities both in the United States and abroad.

(b) the National Aeronautics and Space Administration
shall—

(1) advise the Commission on technical characteristics of
the communications satellite system ;
(2) cooperate with the corporation in research and

development to the extent deemed appropriate by the
Administration in the public interest ;
(3) assist the corporation in the conduct of its research

and development program by furnishing to the corporation,
when requested, on a reimbursable basis, such satellite launch-
ing and associated services as the Administration deems nec-
essary for the most expeditious and economical development
of the comnumications satellite system;
(4) consult with the corporation with respect to the tech-nical characteristics of the communications satellite system;(5) furnish to the corporation, on request and on a reim-bursable basis, satellite launching and a.ssociated servicesrequired for the establishment, operation, and maintenanceof the communications satellite system approved by theCommission; and
(6) to the extent feasible, furnish other services, on a reim-

bursable basis, to the corporation in connection with theestablishment and operation of the system.
(c) the Federal Communications Commission, in its adminis-

tration of the provisions of the Communications Act of 1934, as
amended, and as supplemented by this Act, shall—

(1) insure effective competition, including the use of com-
petitive bidding where appropriate, in the procurement by
the corporation and communications common carriers of ap-
paratus, equipment, and services required for the establish-
ment and operation of the communications satellite system
and satellite terminal stations; and the Commission shall
consult with the Small Business Administration and solicit
its reconimendations on measures and procedures which will
insure that small business concerns are given an equitable op-
portunity to share in the procurement program of the corpo-
ration for property a.nd services, including but not limited to
research, development, construction, maintenance, and repair.
(2) insure that all present and future authorized carriers

shall have nondiscriminatory use of, and equitable access
to, the communications satellite system and satellite terminal
stations under just and reasonable charges, classifications,
practices, regulations, and other terms and conditions and
regulate the manner in which available facilities of the sys-
tem and stations are allocated among such users thereof ;
(3) in any case where the Secretary of State, after obtain-

ing the advice of the Administration as to technical feasi-
bility, has advised that commercial communication to a par-
ticular foreign point by means of the communications satellite

•

1
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Honorable Mike Gravel
United States Senate
Washington, D. C. 20510

Dear Senator Gravel:

•

V •

c-;.•/),kop-
• •• • :

•

•

This is in response to your letter of February 12,'1970, requesting comments from the Antitrust Divisionon a proposed draft amendment to the CommunicationsSatellite Act of 1962 as amended ("1962 Act"), 47 U.S.C.§§701-744. This draft amendment would, if enacted, °lira-,inate direct control over the Communications SatelliteCorporation ("Comsat") by the' terrestrial communicationscommon. carriers ("carriers"). it would do so by (i). barring any representatives of the carriers sitting on theBoard of Directors of Comsat after January 1, 1971, nrld(ii) barring'carriers from owning any shazes of Comsatstock after January 1, 1972.
•

tn general, we would favor enactment of legislation. clong these lines to eliminate direct carrier control orinfluenCe over Comsat. Such a step, combined hopefully'with some modification of regulatory constraints onComsat's activities (discussed below), would significantlyenhance Comsat's competitive potential.

701e 1962 Act was a compiomise. .1t ignored traditiona1'policies that restrict the common ownership and control of• competing' modes of 'regulated business (e.g., 49 U.S.C.A.§5(14);.49 U:S.C.A. 08; 47 U.S.C.4. 014). Instead the1962 Act provided. for extensive carrier ownership of Comsatstock and l'or six carrier nominees .as directors of the. corporation. As,a result carriers controlled half theshares and more than a. third of the Board of Directors.American Telephone & Telegraph Company ("AT&T") alone isby the largest Comsat stockholder, with 29 percent 04.the stock and 20 percellt of the Board. .
•

The arrangement has been. criticized as being incon-''cistcAt w.ith the stated ConE;rossional paicy "thaz the
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corporation created . '.—bc so organized and operated as
to maintain and strengthen competition in the provision of
communications services to the public" (47 U.S.C.A. §701(c)).
Various commentators emphasized at the outset that exten- -
sive carrier participation was unlikely to promote either
present or future collApetition to the maximum extent pos-
sible. (Sec Legislation' Note, The Comsat Act of 1962, 76
Harv: L. Tev. 388, 393 (1962). —TST6-77-icraiipattick,
Antitrust in Orbit., 33 Geo. Wash. L. 1-0-.77-7) (1964); Levin,
brvanfl,,ntion  =—boatrol ol! Communications Satnllites, 113
U. Pa. L. Rev. 3-E5'711.gu5); Schwartz, Government:nIiy Appointr,.6
Directors in a Private Corn'. - The Communicatl.ons Satellite
Wet-7-677:(710.,-79 aarv. L. Rev. 3'SO COCT5); Schwartz, Comsat

Carl , nnd the ' 174arth Stations - Some Problems witR.--
"Wrding Varicr,ated---InteMle—l. J. 4W17196777)
-six years later tfte PresiGentl s Task Force on Communication
l'olicy criticized it in these terms:

Comsat's interlockini; directorate with ttie
carriers has been a source of continued con-

. troversy. Experience has showa that in many
areas, Comsat has interests conflicting wit.:h
those of the terrestrial carrics. Despite
[FCC decisions], which insulate them ill= • .

. competition, the terrestrial carriers
and Comsat are rivals in a very real sense.
(Report, Chap. 2, p. 15, 1968).

Rh

In. addition, such stodkholding and interlocking.arrange-
ments involving competitors and suppliers are contrary to the
normal antitrust rules contained in Clayton Act §§7, 8 (15
U.S.C. :5518, 19). Nost oe the judicial decisions undcr these
provisions have ir;norcd contentions that dil:ectors appoinzed
by even such a minority owner (as AT&T) would be independent.. •
of those who nominated theva, linmIlton Watch Co. v. Benrus
Watch Co., 114 F. Supp. 307, M (D. ConriTTM), alTra—a62a-731, (2d cir. 1953), Briz.u! Mfrr, Co. v. Crane—US77 135
V. Supp. 177, 181 (1)..Mich. J.t.5-3), pointing int-TFEEW-ES the
mi..nority director's opportunity to persuade or compel relaxa-
tion of competitive vigor, and to learn competitive secrets,
Amr!ricnn Crystml Sunr,Co. v. Cubna-American Sugpr Co. 152
I;upp.--.5-377-37;47751t /a% 2.S'9 Y. ra-52772-d-=::-IT-1-11A

vlotin3 that it w-671:6 be very d*.l.facult to show that a direc-
tor had been improperly influenced by tha views of his
nominzitor since direc.torial dcisions usually involve judg-
.mcntal factors difficult to ascribc to the influenca.ot' the
minority'G spec*Ial interezt. . .
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In these circumstances, we believe that a good case
cnn be made for eliminating the direct carrier influence
over Comsnt, This approach is consistent with the Depart-
ment's position in 1962, when we emphasized thnt we "place
great importance on competition because the communications
industry is particularly susceptible to domirration by one
cdmpany -- AT&T." Hearins on H.R. 10115 and H.R.  10138 
nefore the House. Colalittee on intev.sta and goreign commerc(%,
"DIT7bong., a 8=:, pt.T.--2 at 365-7=Y-VEestmony of
Attorney General Kennedy). See also Hearings nefore  the 
Antitrunt Sub-Committee of the  Uoun.e -ComFiraee on zhc,

d -CcTi7.-----87, 47E. . a t 4726-2 ...;--07(z-6-77-Ea7t imony •
-61-7,7;sistant Attorney General Hansen). Moreover, it is •
consistent with the .policy of this Administration: to place
"more reliance on economic incentives and market mechanism
in regulated industries" so.that "increased competition wal
eventually make it ponsible to let market forces assume =ra
of the role of detailed regulation" in communications
(Economic Re)ort of t'ac President 103-109 (1970)).

The problem is, however, only partially one of the
Comsat corporate arranements covered by the draft legis-
lation. Regulatory decislons by the Federal Communications
.Comma,ssion have been at least a; significant a frIctor in
limiting .Comsat's competitive potential vis-a-vis existing
carriers. .

Of particular significance is the FCC's Authorized
User decision, 4 F.C.C. 2d 421 (1966), in whicii-f.-hE-n-E-
m=lon unanimously ruled thnt ColIlsat was to be only.a
"carriers' carrier," precluded from retailing its services
direedyto users (including the Government), except under
"unioue or c.xceptional circumstancer;" to be determined by
the Commission. Because the Comrais s ion declared that it
would authori:Le direct Comsat service absent a reduction
in the carrier's rates ".flully to reflect the economics
made available through the leasing of circuits in the
satellite system," some potential competition remained
and was reflected in.some very substantial rate reductions
made by the carriers.

This decision was followed the same year by the Com-
mission's Earth Station decision further reducing Comsat's
potential to compete vigorously with the carriers. '5 F.C.,C.
2(5.812, 816 (1966). The Commission decided (reversing an
earlier decision, 38 r..C.C. 1104 (1965)) that Comsat had to
share owaership of all earth otaticas with the carvierci
50 percent was to be owlled by.Com:;at, with the balance

•
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,apportioned among the other carriers on a use basis.
.The day-to-day management, and apparently, ecluipment
Idei;ign and procurciment decisions of the earth stations arc
'thus made by a joint operating committee made up ef Comsat
,and the carriers. The Earth Station order argued that
this pattern of shared ownership and control would
motivate the carriers to promote the use of the Comsat
system, and contribute to j,t technologiOally. None of

..this has apparently happened. The carriers still prefer
to use facilities which they own and control, the
investment in whiCh is large and wholly in their rate
'bases. llowever, because the IfCC at this time is recon-,
siderinrj its 1966 Earth Station decision in Docket 15735,

'it may be that furl-Cher amenCiment of the 1962 Act is now
not necessary to deal with this problem.

To summarize, we favorgenerally some legislation
along the lines of the proposed amendments, in order to
eliminate direct carrier control or influence over
Comsat. However/ unless combined with at least some
reversal of the 1TCC's decisions protecting existing
carriers from satellite competition, such legislation

not likely to enhance significantly Comsat's*
.competitive potential. .

.•
y urs,•

71. 4bU(.../

RICHARD W. McW.IEN
Assistant AttorneyNqeneral

Antitrust Divislon
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THE WASHINGTON POST Friday, April 10,1970

Rowland Evans and Robert Novak

Mitchell Has Not Mastered His Job,
Republican Senators Now Believe
CONSIDERING the ex-

treme embarrassment he
has caused President Nixon,
Republican senators, and
the South, John Mitchell,
the Presidents political
chief, might have more trou-
ble getting confirmed by the
Senate for Attorney General
today than his two personal
choices, Judge Clement
Haynsworth and Judge G.
Harrold Carswell, had in
their losing battles for the
Supreme Court.
"The nation may blame

President Nixon for this,"
Sen. Marlow Cook, the Ken-
tucky Republican who voted
against Carswell, told us,
"qui the fault lies not there.
It °ties in the Department of
Jiistice."
What Cook said publicly

wps being said privately
Willi hostile embellishments
Wherever two Republican
senators gathered to discuss
the second humiliation to
Mr. Nixon in his efforts to
fill that empty ninth chair.
Though little hard evi-

dence is available yet to in-
dicate that, in fact, Mitch-
ell's days of glory are really
ending, the handwriting is
becoming visible on the
wall. Its source is the sur-
prising number of blunders
and poor staff work that
have been coming from the
Justice Department, the po-
litical storm center of the
Nixon administration and
chief promoter of Mr. Nix-
on's Southern Strategy.

Evans Novak

TWO STORIES illustrate
the point. One Republican
senator, who remained un-
comfortably on the fence for
weeks during the Carswell
debate, specifically asked
Sen, Roman Hruska of Ne-
braska and Sen. Edward
Gurney of Florida, Car-
swell's two key Republican
backers, if they could ar-
range a personal meeting
between him and Carswell.
Both said yes, of course.

and passed the senator's re-
quest routinely to the Jus-
tice Department, assuming
it would be quickly granted.
After Wednesday's vote, the
senator casually asked
Hruska and Gurney why the
Justice Department had not
arranged the meeting. They
were incredulous and had
no_ explanation at all. ,
But that performance at

Justice was standard al
thvough the Carswell affair.
:For example, another un-
committed Republican, Sen.
Charles Mathias of Mary-
lind, asked the Justice De-
partment for two things: A
chance to read some of Car-
swell's written judicial opin-
ions and a chance to chat
with him privately and off
the record.
The opinions were duly

sent him by Justice, but
there was no answer at all
to the second request. Ten
days before the vote, the
senator repeated his re-
quest, this time in writing.
It was not even acknowl-
edged.
Senators don't like to get

a runaround from cabinet
officers of their own party.
But the complaints now

rising against Mitchell go
well beyond this. Two last-
minute political gimmicks
employed by Justice in the
Carswell fight hurt badly.
First was the President's let-
ter to Sen. William Saxbe of
Ohio, claiming close to pres-
idential immunity from Sen-
ate probing into the qualifi-
cations of the Florida judge.
Some Republicans think
that this letter, questioning
the Senate's right to say no,
swung a crucial vote
against Carswell — that of
Sen. Margaret Chase Smith
of Maine, a senator who un-
derstands senatorial prerog-
atives.

THE OTHER was the
round-robin letter of en-
dorsement from Carswell's
fellow judges. In the words
of one Republican senator.
"when they start logrolling
with federal judges, I won't
play."



Much of the political griev-

ance againat Mitchell by the

Republican left and center

stems from his Southern

Strategy. When Mitchell

tried to scuttle the voting

rights bill, these Republi-

cans handed him a major

defeat and voted to retain

the heart of the 1965 law.

When Mitchell reversed de-

segregation policy at the

Health, Education and Wel-

fare Department at the last

moment and won a lower-

court delay in the Mississippi

school case, the Supreme

Court unanimously struck

him down.
Moreover, Mitchell is held

accountable by Senate Re-

publicans for the embarrass-
ing plight of the President
in the matter of electoral

college reform. Mitchell let

Mr. Nixon get way out on a

limb in favor of direct elec-

tion of the President, abol-

ishing the electoral college,

before the Justice Depart-

ment thoroughly understood

the ominous potentials of di-

rect presidential elections.

Republican senators on

the Judiciary Committee are

now unable to get a realistic
position from Mitchell, even
though a committee vote on

the House-passed direct-elec-

tion bill is imminent.
Mitchell's problems, then,

have two sources: Anxiety
on the left over his South-

ern Strategy and rising dis-

content by all Republican

senators that he simply
hasn't mastered his job.

(c, 1970, Publishers-Hall Syndicate
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THE WHITE' HOUSE

WASHINGTON

November 1969

MEMORANDUM FOR

Mr. William H. Rehnquist

Assistant Attorney General

Office of Legal Counsel

Department of Justice

In conn.ection with. the White House consideration of the domestic

satellite issue now pen.ding before the Federal Communications

Commission. (FCC), we request your con.sideration of the following

questions relating to the Communications Act of 1934 (the 1934 Act),

the Communications Satellite Act of 1962(the 1962 Act), and the

antitrust laws. We un.derstand that you may, in. your consideration.

of the questions below, wish to consult with other divisions of the

Justice Department or with the Federal Communications Commission

for their views. Would you please advise us if, for any reason, you

feel unable to provide helpful corrunent on an.y of the questions posed

below.

1. Ap 1962 Act. 

(a) Does the 1962 Act govern., in whole or part, the FCC's

authority to authorize a domestic communications satellite? (b) If

so, does the 1962 Act establish Comsat as the sole entity authorized

to construct and operate privately owned comm.unication.s satellite

facilities for domestic use? (c) Does the 1962 Act otherwise preclude

the FCC from authorizing the construction and operation of satellite

facilities or ground stations for domestic services by either common

carriers or non-common carriers other than Comsat?

2. Comsat.

(a) Does Comsat's charter under the 1962 Act provide sufficient

authority for it to supply domestic communications srrvices outside

the Intelsat system authorized by the 1962 Act under !,,le more general

authority of the 1934 Act? (b) If so, would Comsat's competitive entry

into the domestic field cause a conflict of interest situation. due to

carrier representation. on its Board? Would this violate either the

1934 Act or the antitrust law?
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3. Minimum Regulation.

I•

What is the minimum degree of FCC regulation over a communi-
cations system utilizing satellites now required by the 1934 Act (and
the 1962 Act if applica.ble)?

4. Non-Common Carriers.

(a) Has the Federal Communications Commission power to
treat any privately oN.vned communications system utilizing satellites
as a non-common carrier? (b) What are the consequences of doing
so?

5. Impact on Carriers' Services.

(a) In allocating spectrum to non-carrier satellites, must the
FCC consider the economic impact of a non-carrier's proposed use
on services now offered by a common carrier?

6. Impact on Future Carrier Spectrum Needs.

(a) In allocating spectrum to non-common carrier satellites,
must the FCC consider potential common carrier demands for the
requested frequencies? (b) If so, what is the standard for measur-
ing carriers' potential needs?

7. Interference.

(a) Does its authority over radio frequency allocations or its
general supervisory powers over communications common carriers
under the 1934 Act enable the Federal Communications Commission
to modify, rescind, or othen,vise regulate outstanding domestic
point-to-point microN.vave radio service licenses and construction
permits so as to minimize potential radio signal interference
among such microwave systems and earth stations employed in
providing communications services through satellites? (b) If the
Federal Communications Commission has such authority, may it,
upon its own. initiative or upon application of the satellite operator,
compel the locational modification of outstanding domestic point-to-
point microwave radio service licenses and construction. permits ?
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(c) Is the exercise of such authority contingent upon provisions of

adequate compensation of the affected carrier, and, if so, upon

whom does the obligation to provide such compensation rest?

8. Spectrum Allocation.

Does the FCC have sufficient authority either (a) to deny one

spectrurn applicant's license in favor of an.other when it can be

shown the first cari use cable with equal facility while the second

cannot; or (b) to rescind licenses under the same conditions ?

9. Interconnection.

Under the 1934 Act (or the 1962 Act, if applicable), does the

F.CC have jurisdiction and authority to (a) regulate the terms o
f

leases and interconnection arrangements between an existing

communications common carrier and either a communications

common carrier utilizing satellites or a non-common carrier

utilizing satellites; or (b) require that an existing communication
s

common carrier furnish facilities sought by a communications

common carrier utilizing satellites or a non-common carrier

utilizin.g satellites ?

10. Access to Network-owned Satellite.

If the three major television networks form a joint venture f
or

domestic broadcast distribution through satellites, what would be

the obligation of such a joint venture to supply satellite channels

to others in the trade--including either a fourth network or a CATV

network, or for one-time broadcasts--assuming (a) that excess system

capacity exists or (b) that system capacity is fully utilized by the joint

venture participants ?

11. Non-Compensatory Pricing.

(a) What Communications Act and antitrust procedures exist

to prevent non-compensatory pricing by existing terrestrial broad-

cast distributors (principally, such as AT&T) designed to forestall

the effective development of a competing broadcast distribution

system utilizing satellites? (b) Is the answer different i_f the "non-

compensatory" pricing is below "average" cost but not "marginal"

cost?

Clay T. Whitehead

Staff Assistant
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Mr. Whitehez-,.cle7"

Mr. Nriezsx-nan

Mr. Jon Rose

Central Filco

DBaker(Juztice)/CTWhiteheacliMose:cd
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Tuesday 11/4/69

6:45 Tom said someone from Don Baker's office would
be calling about this. He basically wants to send
this to Rehnquist.

7:10 TW said when Baker's office calls about the memo,
tell them TW has learned that the Commission can
require compensation for damages when it cha.nges
the operating license of a biroadcast station and
this apparently is done as a matter of course under
authority of the 1934 Act. You should check that
out in looking at the interference question with rgard
to common carriers.

,



Novonl) cr 4, 19b 9

INAEMOILANDIZT VOR MR. FLA.NICLAN

Attached io a copy of a xrmvrioraritiura rr:celved fro.ra the
Jut., tico Department concernIng Dolan, 1.7,ontloy's promotional
statemento on belyillf of th.fl U. S. 11-11..g thipzArt3.
I gagger:it you forw;Ird thic memorandum to Mre. Bentley
'With the attactled roomorarAdum.

Cizly T. Whitehead
Stair Acu.,10.2nt

Alta c13.rn onto

cc: lvir. *Whitehead
Central Filcs

CTWhitehead:ed



November 4, 1969

Pvii.)40FL4MM/A FOR HELEN DEL1CH BENT/AT

I ND forwardLas for your lalonnatiea the attaehod
memorandum of Iwo prepared by the Office of Legal Counsel
at the Depstrisviest el Justice.

Peter Flaaigars
Assistant to the President

Attachment

cc: Mr. Flanigan
Mr. WhiteheacV
Central Files

CrWhitehead:ed



Dr. Clay T. whitehead
Staff Assistant
Office of the President
The White House
Washington, D. C.

Dear Dr. Whitehead:

The Office of Legal Counsel has asked that the Anti-
trust Division respond to three of the legal questions
on domestic satellites contained in your letter of November 3,
1969 to Mr. Rehnquist. These are question (relating to inter-
connection), question 10 (concerning access for competitors
to a network-controlled satellite), and question 11 (con-
cerning noncompensatory pricing). Question 10 is primarily
one of antitrust policy, while question 11 has some antitrust
issues; on the other hand, question 9 Nhich does raise
some competitive issues) is basically a question arising
under the Communications Act of 1934, and therefore we
can claim no particular expertise with respect to it.

We understand that the Office of Legal Counsel will
respond to the remaining questions in your letter.

9. Interconnection 

Under the 1934 Act (or the 1962 Act, if applicable),
does the FCC have jurisdiction and authority to (a)
regulate the terms of leasing and interconnection
arrangements between an existing communications common
carrier and either a communications common carrier
utilizing satellites or a non-common carrier utilizing
satellites; or (b) require that an existing communi-
cations common carrier furnish facilities sought by
a communications common carrier utilizing satellites
or a non-common carrier utilizing satellites?



(a) Interconnection with common carrier systems.
At common law, claarly one common carrier could- not be
required to link or connect its facilities with those of
another, and as an obvious corollary, had no compellable
obligation to furnish another common carrier facilities. 1/
Section 201(a) of the Communications Act of 1934 (47 U.SX.
5201(0) purported to change this. That section imposed
first, a duty upon the communications common carrier to
furnish service upon reasonable request. 2/ Additionally,
the plain language of the section granted—the Commission
power to compel a carrier "to establish physical connections
with other carriers, to establish through routes and charges,
and to establish and provide facilities and regulations for
operating such through routes."

The Commission, however, has placed a somewhat
restrictive gloss on this statutory provision. When a
carrier interconnects by leasing plant and facilities
to another so that the second carrier may provide a
particular service or facility to its customers, the
terms applicable to the transaction are usually set forth
in a contract between the carriers. The Commission has
taken the position that it has no general authority to
modify, rescind, or in any other manner, regulate the
terms of these contracts or require that one carrier furnish
the facilities sought by another carrier 3/, because 4 0

1/ See
Venver &
giate v.
70-1TAI.
& Te1424.

, e.g.,  Atchison, Topeka & Santa Fe R.R. Co. v.
New 0_rleans R.R. do , 11.6 11.§. 667, 68b (1884);
1443FAirwestiypi....rnffelah.Co., 214 Iawa 1100,

;  ome a ep o. v. Peoples Teleph.
Co., 125 Tenn. fnr, 141 t 845 (191I).

2/ See, e.g., Coastal Auto Parts
Nb. 18706, Memoran um p n on
1969.

Inc., F.C.C. Dkt.
an r er, October 27,

3/ It should be noted that the 1956 antitrust consent
Zecree entered against AT&T imposed the obligation upon
the Bell System to furnish leased facilities to Western
Union. United States v. Western Electric, COI 1956
Trade Cases 08,246 (S.DX9r7r75777Wa. XVII(c).

2
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the provision of facilities by one common carrier to another
common carrier has not been regarded as a common carrier
undertaking." 4/

To remedy this lapse, the Commission has asked Congress
to make the provision of facilities by one carrier to
another carrier a matter of explicit regulatory jurisdic-
tion fully subject to Title II of the 1934 Act. Furthermore,
the Commission has requested authority to require this
service of the public convenience and necessity would be
served.

The authority being sought in the bill is • • •
needed in order to avoid situations where there
would have to be wasteful duplication of facili-
ties in order to provide the needed service. 5/

No such general bill, however, has yet been successful.

However, when Congress enacted the Comsat Act, a
provision granting this authority to the FCC was included. 6/
Hence, the Commission presently has explicit authority
to compel terrestrial common carriers to furnish inter-
connection facilities to Comsat, and to supervise the
terms and conditions of the necessary intercarrier contracts.

Despite inclusion of such specific authority as to
Comsat, it is still highly probable that the above-quoted
language of Section 201(a) of the 1934 Act authorizes
the Commission to regulate and supervise common carrier

4/ Senate Report No. n84, 87th Cong., 2d Sess. 17
11962). Compare Western Union, F.C.C. Dkt. 8963, 5
P. & F. Radio Reg. 611),1650 (1951) (TV Interconnection
case).

5/ Hearings Before the House Interstate and Foreign
rommerce Committee, 88th Cong., 2d Sess. 10 (1964).

6/ 47 U.S.C.A. §721(c)(1962).

3



interconnections even when they involve provision of
facilities. Thus, interconnection could be ordered with
a domestic satellite communications common carrier, whether
operated by Comsat or not.

First, the statutory language fairly plainly indicates
that such explicit authority already exists, and the
Commission's past requests for clarifying legislation are
not diapositive. 7/ Second, as a general rule, restric-
tions administraavely engrafted onto basic agency
jurisdictional statutes are disfavored, 8/ and prior agency
policy rarely conclusive. 9/ Third, regulation and indeed,
compulsion, of intercarrier connection agreements are
reasonably ancillary to the regulation of the participating
common carriers, and often necessary to effect the purposes
of the 1934 Act. Finally, the Commission itself seems
to have recently abandoned its previous positions; in
its August 1969 Microwave Communications, Inc. decision,
the Commission ordered interdonnectIon through provision
of facilities, stating:

We have already concluded that a grant of MCIts
proposal is in the public interest. We likewise
conclude that, absent a showing that interconnection
is not technically feasible, the issuance of an
order requiring the existing carriers to provide
loop service is in the public interest. 10/

7/ See United States v. Southwestern Cable Co., 392
17. s . 157,-T711=713-790); Ame rfc an 'Tr=itins_ Assoc . v .
Atchison To eka & Santa Feik.R. Co., 387-0.5'. 397, 418

8/ See Social Security Bd. v. Nierotko 327 U.S. 358
T1945).

9/ See FCC v. hm9y_t_c_!ILII1Ast,sal_c_c_., 347 U.S. 284
11954); gEniiiorc1/4777FIWITET-C1577-3777U7g. 134 (1944).

10/ Microwave Communications Inc., 16 P. & F. Radio
2d WIT COO).

4



(b) Interconnection with non-carrier s stems. There
is apparently no clear Ftt &cession on the ques on whether
a communications common carrier must interconnect with
a communications noncommon carrier.

"'Private systems' service is in the 'gray' area
between [common carrier] and non [common carrier) service." 11/
Most state courts and state utilities commissions have
generally upheld telephone companies when they have refused
to interconnect with other private or semi-private com-
munications systems. 12/ This refusal has been most consistent
where the private system was offering a comunications
service closely approximating or interchangeable with a
service provided by the telephone company. 13/ The usual
rationale has been that compelling such interconnection
would somehow invade the telephone company's property
rights or lawful franchise.

The FCC has concluded that the provisions of Title II
of the 1934 Act are "generally pertinent, since the operator
[of a private system] is in the position of a customer
or user". 14/ Section 201(a) of the 1934 Act states that
"it shall the duty of every common carrier engaged
in interstate or foreign communication by wire or radio
to furnish communication service upon reasonable request
therefor. . ."

11/ Mid-America Tdiph. Co. v. Ohio Bell Teleph. Co.,
PALI. 3d 244, 251 Qahio Pub. Mit. tommun 1%1):

12/ See generally, In re Southwestern Bell Teleph. Co.,
P.U.R. 3d 476 (Mo. 1955); Re New ̀ fork releph. Go., 45

P.U.R. (NS) 409 (N.Y. 1942); Build/ Indust. Exhibits
v. Cincinnati & Suburban Bell e e. . o., • • • S)
74 0 ; 0 .,s v.  nera e ep . of S. W., 384
S.W. 2d 796, 79977Weas Civ. Apps. 1964). See also Annot.,
Ri ht and Dut of Tele hone Com anies to Make or Discontinue

ca onnec on o xc nges or nes 
933 (11)37)

13/ See, e.g., State ex rel. Util. Comm'n v. Two-Way 
Mio Service, 2771117155 (1960.

14/ Western Union, 5 P.&F. Radio Reg. 639, 660 (1950).
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The Supreme Court has stated:

We do not think it is necessary in
determining the application of a regu-
latory statute to attempt to fit the
relationship into some common-law category.
It is sufficient to say that the relation
is one which the statute contemplates shall
be governed by reasonable regulations
initiated by the telephone company but subject
to the approval and review of the Federal
Communications Commission. 15/

In a related area, the Supreme Court has held under
the Interstate Commerce Act that the obligation of a rail-
road common carrier to provide service upon reasonable
request embraces a duty to provide service to other systems
(in the case, trucking company piggyback operations), not-
withstanding that such "person tendering traffic is a
competitor. . . ." 16/ Although the trucking companies were
common carriers, that fact apparently played little part
in the coures decision.

Hence it is probable that within accepted common
carrier precepts, the FCC has the authority to compel a
communications common carrier to interconnect with private
communications systems upon reasonable request therefor.
Given tho fact that the Domestic Satellite Service will
probably be deemed interstate commerce, such authority
should certainly suffice.

10. Access to Network-owned Satellite 

If the three major television networks form a
joint venture for domestic broadcast distribution
through satellites, what would be the obligation of
such a joint venture to supply satellite channels
to others in the trade--including either a fourth
network or a CATV network, or for one-time broadcasts--
assuming (a) that excess system capacity exists or
(b) that system capacity is fully utilized by the
joint venture participants?

15/ Ambassador. Inc. v. 325 U.S. 317, 326
(14451.

16/ American Trucking Assoc. v. Atchison. Topeka & Santa Fe
do., 38, 3g7, 467 (1961).
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The question of access to an existing joint venture
presupposes the affirmative resolution of an important
initial inquiry in antitrust joint venture analysis;--
Is the establishment of the jointly-sponsored facility
justified under the circumstances, or should creation of
such facilities be left to the efforts of individual
competitors? Joint business ventures, planned and operated
by normally competing entities, are uniquely susceptible
to misuse which adversely affects competition. They may
eliminate or dampen actual or potential competition between
their sponsors or with others. Also, if a joint venture
is technically or otherwise necessary, it may still be
unduly anticompetitive if the facility is competitively
significant and competitors of the joint venturers are
denied fair access to it.

A joint venture may be necessary if the facility is
to be created at all. The facility or system may be
intrinsically unitary on account of economies of scale,
or for other structural reasons. In addition, a joint
venture among competing entities may be acceptable or
desirable where—because of limited demand factors,
developing and volatile technologies, and massive costs
of formation—individual initiative at a given time s ly
will not provide the facility or system Which is desira.le
or even essential.. This sort of analysis would appear to
justify the use of a joint venture approach for broadcast
distribution by domestic satellites at this stage in
satellite development.

However, future circumstances may not justify such
a joint venture approach as to future systems. Conditions
that now prevail may well change, so that the type of
joint venture now contemplated will have to be reassessed
as subsequent broadcast satellite systems aro proposed.

If a joint venture is appropriate, it must be estab-
liihed and operated in a faihion that affords fair oppor-
tunity for access or participation by those in the trade
(including at least broadcasters and CATV operators).
The problems of such participation or access are however,
somewhat different depending on whether one assumes excess
capacity in the system.

7



(a) The Excess Capacity Situation. Here, it is assumed
that the three major television networks propose to form a
joint venture for domestic broadcast distribution through
satellite(s) and the necessary related earth components.
The legal form of the joint venture is not analytically
important, but is assumed to be a separate corporation,
with stock ownership and control divided among the joint
venture participants in proportion to their capital sub-
scriptions. It is here assumed that the space segment of
the broadcast system consists of at least one satellite
with a given channel capacity (e.g., a satellite dedicated
to video broadcasting with a broadcast capacity of 24 video
channels), and that the earth segment of the system consists
of ground stations awned by the joint venture, by individual
networks, or by local network affiliates. It is also here
assumed that sufficient system capacity always exists to
satisfy the requirements of the networks and anyone else
desiring to participate. It is recognized that, depending
upon demand for channels, this excess capacity situation -
either on the satellite or the ground stations - might or
might not exist or continue. The question here is whether,
and on what terms, the joint venturers would have an
otligation to make excess channel capacity available to
other broadcasters.

Antitrust generally prohibits competitors in a given
market from combining to exclude other actual or potential
.".c etitors from that market - a principle specifically
app icable to joint business ventures formed by competi-
tors. Associated Press v. United States!, 326 U.S. 1 (1945).
However, %awn that Sant arrangement is itself legal, either
because it is a natural monopoly or otherwise, then another
antitrust rule comes into play: This requires a group of
competitors controlling an essential resource or facility
to provide access to it, on equal and nondiscriminatory
terms, to all those who compete in the trade. United States 
v. Terminal R.R. Asgociation, 224 U.S. 383 (1917); kssocrated 
Press v. DnitedIiates, S26 U.S. 1 (1945). 17/ The teason

17/ This principle of equal and nondiscriminatory access to an
essential resource or facility controlled by some, but not all,
competitors in a given field, has been applied often to require
access to markets or exchanges where such access is a prerequisite
to effective competition. Gamco. Ipc. v. Providence Fruit and
Produce Bldg., 194 F. 2d 444 (1st Cir. 1937777ERMail-Tared,
344 U.S. 617 (1952) (a produce exchange building); American 
Federation of Tobacco G owers v. Neal, 183 F. 2d 861-(4eh Cir.

a to acco mar et ;  ted 317ires v. an-DALEaLLIALEK914411te
258 Fed. 732 (D.1Mass. 19191' (a ash market); and Upitimd Stiktei7i77--""
Tarpon qpolge Exchange, 142 F.2d 125 (5th Cir. 1944) (a aporigi
market).
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for the rule is to prevent control of the resource from being
used to suppress competition in markets in which the joint
ventures operates. In its 1963 opinion in Silver v. New York
Stpck Exchange., 373 U.S. 341, a situation faTiBrailg ariara
private wire communications access to the nation's major
securities exchange, the Supreme Court observed in a footnote
that:

A valuable service germane to petitioner's
business and important to their effective
competition with others was withheld from
them by collective action. That is enough
to create a violation of the Sherman Act. 18/

It appears that significant economies are likely to
result from the use of a domestic satellite system for tele-
vision broadcast distribution. This means that the satellite
system would be an essential resource to those engaged in
offering television programming to the public, either over
the air or via cable. Accordingly, antitrust would require
that non-discriminatory access to system capacity be made
available to competing networks, video broadcasters and CATV
operators. Such access would be provided to all on the same
or equivalent terms (whether for continuous channel capacity
or off-peak capacity). 19/

In making excess satellite capacity available to compet-
ing networks, video broadcasters and CATV operators, the joint
venturers should be able to require (i) pro-rata investment
or (ii) payment of a usage fee, based on the joint venturer's
own per channel average costs of usage. Seemingly, such a
system investment or usage fee should be based on current
operating expenses and a reasonable capital charge reflecting
of tho system's remaining estimated useful life. The mechani-
cal process of arriving at a fair system investment or usage
fee for each new user, although perhaps complex, should be
designed with the goal of preventing any undue competitive
advantage for existing users.
INIMMINNIIMMIIIIINIMIIIIMNINAMMIMMEMIMMIMMOMISINIOMMI111111101/11111111MMINNINIMIIIIMO

18/ Footnote 5, 373 U.S. 348-349, at 349. In articulating this
aaitrust principle, the Court cited Associated Press, Terminal
R.R. Association, and other antitrust authorities.

19/ Of the antitrust cases establishing the principle of fair
access to joint venture facilities and systems, United States v.
terminal Railroad, 2u2a, is particularly clear on this point.
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(b) In limited capa-
city situiE15-W-fiff-0.1-ftWitlii7Ii-itill required. low-
ever, the process of determining fair access bosoms mere
couples. gpasco. Lpc. e

gut for exempile, the c a WI
the moose problem involved Owl right to loses space

in a produce maxima buildingliaidh bad lUd.ted *opacity.
fermmlatima its remedy for the plaintiff, feed to have

bees wroegfully excluded true its rental specie, the down
declared that (at 1,4 IP. 2d 441011):

apes romeed the district court will preened
to ascertain amd award the dimegos mod appro..
priate ecumsel fees and further to determine
as in court of the outset to "Web
equitable rel should be awarded. la this
it Should be guided by the aim to restore
plaintiff to its former competitive positive
so far as this eau be dOme wishes* tinkle, may
riots from imeeseat third persems. lbw the
plaintiff should be awarded spas* is the build-
ing em terms similar to those amserded ethers,
,at sees Lf availotole without dispossessing such
immoneet parties, otherwise as soma as available.

9

leiri et 224.0 411
read Lumina' ftleility: rhisdiaCe=taatri2." lb: it: fr:!!..
tore mould remedy its ammo Act access problems y:

First. Sy providims for the adeissiem of
emy mistime or future railroad to joint
emmersbip amd sontrol of the ceibieed ter-
mimal properties, upom web just amd reason-
able terms as *hall plass sueb applying
esupamy _apes plume of equality La respect
of benefits audited's!** with the preseat
proprietary companies.

amend. Suchipina of reorganisation must
also provide definitely for the use of the
termimal facilities by amy other railreed
net electimg to bosom a joint owner,
ouch just and reassemble terms amd tions
as will, in respect of use, character sad cost
of service, plass ovary stub urea as
meetly am equal pleas as may be wi respect
to 41,4111048 and sharsee as that occupied by
the proprietary emapeades.



It seems obviously sound that the one-time user. as
a general principle of fair access, should Ile junior to
the nor* continuous users, *bother the original joist vent.
turer or the Later participants which pay (or wish to pay)
for continuous ehoneel capacity. While the ome-time user
should have a call upon idle chonmels or off-peak periods
om alienated chamois, it &acid havik.ne right to claim
access to continuously-occupied capacity, other than that
which ada0t be bargained for commercially.

Another question of priorities cowed by limited
capacity' would bivalve the eampeting claims of later
arrivimg oentiosous-users who seek owes. to already
occupied, chaamels after establishment of the joint satel-
lite facility. If later claimants were to hove the open-
end right to chammel spece already occupied, tbe joint
venture night well never be created; suds a result would
of course adversely affeet ceapetition sad rates for
broadcast distributies - a field now *Barely eentrolled
by A.T.11T. Therefore, in view of the present imeortainty
of investment in the sew field and the antimempetitive
result from the project notjgoimg forward, ims eemclude
that sUbsequent access Should not be required ided
(1) the sponsors of the joist venture had
notice to all over-the-air amd CAT! broadeas s WWI

squill terms in the satellite facilities; (2) in
given then a reasonable ty partisipate en

establishimg the motel ite system, the 8 had mot
unjuatifiably limited the system's copse ty for the purpose
sof protecting their. psittacine against the inroads of
other bramble/At a amd (3) sausage of than:eel
capacity eould beligglineeiamed to preempt Later use
by mew sewers.

Vith respect to imittal,establiahment of the limited
capacity system, antitrust would soak to assure the broadest
passible initial participation by all existimg or pates-
tial competitors whip may desire use of the fecility. Mom.
Leg the* a system with * given capacity is onatemplated„
the should give appropriate notice about the

joint venture (i.e., its shamed capaeity„ broad-
east eapabilitiess e, etc.) to all other astuetka„
breedcastera„ and which might logically
desire participation. 44:::1::b peteatial users should
be allowed to sdbscribe to the venture en fair pro-rata
terms, sad to assure themselves of some full ammo'
capseity. If other user* Isiah to subscribe to some Mammal
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capacity at the outset, they cannot be precluded from doing
so simply because the capacity proposed in the tnitial
system approximates the projected initial broadcast demand
of the sponsors; is ether words, the sponsors would have
to eut back their demeedi„ expand the satellite, or go
shoed with a second oes. If initial demand for satellite
ehmatels would sowed the level of capacity that would
preemie the lowest per-ehameel cost of capacity, the use
of esseWhat ter ca ity and perhaps mere expensive
hareem t be red, mad it would have to be shared
amps all users.

The foregoing procedure would have to be reputed
44 moth mew broadcast distribution satellite was estab-
lished by the joint vesture. Thus, any broadcasters or
MTV operators who did mot joie the initial satellite
might be gives an eqoal epportumity to partiaipate in
subesqueme satellites.

Finally, if some space in the satellite is not already
occupied, it should be allocated te newcomers en a first
come, first eerved basis. If applications ate essentially
simeltameous, the unoccupied space ihould be fairly allo-
cated on a basis similar to that employed during the
initial establishmeat of the facility.

The procadUxe outlined abets 'would, we believe, satisfy
the antitrust *coots iromomts established in the
St. 30ouLis jevalmal and cases. It would
appear to be more appl o space segment than
the groomed *tattoos. where vomitomments of capacity can
appamemtly be added to serve additional users.

11. affiMiligiliSAMilj&JALL

(a) What Cammuicatimmi Act amdoetitrust
procedures exist to prevent nee-cempemeetory
pricing by existing terreetrial broadcast dis-
tributors (principally, such as AT&T) desigmed to
forestall the effective developmeat of a competing
broadcast distribution system utilistag satellites?
(b) ts the amswer dligereet if the 4aen-componsatore
pricing is below "average coot but see Imarginar
cost?
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(a) Non c ensato Prici Gener 11 . Sections 201(b)
and 202(a) o t e ommun cat ons c .C. ff 201(b),
202(a)) require common carriers to maintain "just end reason•
able" charges for communications services and make illegal
IIany unjust or unreasonable discrimination in charges,
practices," etc. for any services. Under these sections
the Commission would appear to have ample authority to
prevent non-c ensatory pricing by existing common carriers,. )1 •
such as AT&T, ich was designed to forestall development
of a competing broadcast distribution system utilizing
satellites.

A "just and reasonable" rate for a particular service
has been held to be one that covers expenses and provides
a fair return on invested capital. Wilsqn 4 Co. v. United
States 335 F. 2d 788, 797-98 (7th Cif-. I964), remmaiir'
"FraTer grounds, 382 U.S. 454 (1966). While the "value
of service" to users concept may be utilized in determining
what constitutes a reasonable rate of return (1_1_)14.), a
rate which was non-compensatory probably would-Ye-unreason-
able under most circumstances.

The antitrust laws are also relevant to the issue of
non-compensatory pricing. Section 2 of the Sherman Act
(15 U.S.C. 12) makes it illegal to "monopolize, or attempt
to monopolize, or combine or conspire with any other
person or persons, to monopolize any part of the trade or
commerce" of the United States. This provision generally
prevents even a legal monopolist from reducing its prices
below cost to forestall successful entry by a new competitor
who has not also priced below long run cost or otherwise
engaged in competitive unfairness. See, e.g., Union Leader 

gr. v. Nfwspapers 
lqw ;nc,t 284 I. 2d V32-

st Cir. 19501. *On-compensatory pricing may not be
llegal in all other instances. See Turner, "Conglomerate

Mergers and Section 7 of the Clayton Act", 78 Harv. L.
Rev. 1313, 13404.41. However, when a monopolist intends
to forestall new competition rather than simply to recoup
a portion of invested capital or to prevent even greater
losses, non-compensatory pricing may be unlawfully ex-
clusionary. See, e.g., Standard Oil co. v. Un ted tate ,
221 U.S. 1, 43, 76 (1911); Uri te ate. v.
Atlantic & Pacific Tea o 88 r. 9);
n e a es v. 110 F. Supp.

71571737:1,7746 ass.
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(b) Marginal Cost Pricing. It has been argued fre-
quently that selling at marginal rather than average cost
should be permitted by regulatory agencies. See Turner,
"The Scope of Antitrust and Other Economic Regulatory
Policies", 82 Harv. L. Rev. 1207, 1233, n.49. Regardless
of the merits of this position as a general rule, there
should be little doubt that a regulatory agency should
not permit pricing below average (but not marginal) costs
if the effect is to forestall introduction of important
new communications technology and competitive benefits.
In such circumstances, pricing below average cost would
be unjust, unreasonable or discriminatory under Sections
201(b) and 202(a) of the Att. This should be the case
even if the justification is that the below average cost
pricing is necessary to recoup fixed costs for invest-
ments which would become obsolete if a new system were
developed.

It has been argued frequently that selling at
marginal rather than average cost should be permitted
by regulatory agencies. See Turner, "rhe Scope of Anti-
trust and Other Economic Regulatory Policies", 82 Harv.
L. Rev. 1207, 1233, n. 49. Regardless of the merits of
this position as a geheral rule, there should be little
doubt that a regulatory agency should not permit pricing
below average (but not marginal) costs if the effect is
to forestall introduction of important new communications
technology and competitive benefits. In such circumstances,
pricing below average cost would be unjust, unreasonable
or discriminatory under Sections 201(b) and 202(a) of
the Act. This should be the case even if the justifica-
tion is that the below average cost pricing is necessary
to recoup fixed costs for investments which would become
obsolete if a new system were developed. (Once the new
competing system has come into regular service, a dif-
ferent situation may apply; at that time, the prior
monopolist might be required by the marketplace to reduce
its prices below even marginal cost because its techno-
logy has been rendered obsolete by the new system. 20/

20/ This type of situation might exist with respect to inter-
niitional undersea cables, if the  Authorized gser Decision,
4 F.C.C. 2d 421 (1966), did not prevent salerlite-basej
prices from being offered directly to users.
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.•

Under the antitrust laws, introduction of margin/
cost pricing by a monopolist is probably illegal if dome
only because of anticipation of entry by a specific aer
competitor, directed toward that specific company, and
done mith the intent of preventiog such entry by the
coupon,. Introduction of seleetive below average cost
priciag for an established specific service mould probably
prove these elements.

Sincerely yours,

/s•./

MUM W. MUM
Assistant Attoreey Cameral

Antitrust Division
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Prpartntent of Tttstire
Pasilinstrat

MEMORANDUM FOR DR. CLAY T.
 WHITEHEAD

Staff Assistant, Office of
 the President

Re: Domestic Communications Sa
tellite Program 

This supplements my letter to 
you of today's date

on the above subject.

We think it advisable to cal
l to your attention a

preliminary question not menti
oned in your memorandum of

November 7, but necessarily ra
ised by any proposal for 

a

domestic communications satell
ite program which does not

involve seeking additional leg
islation. Since the pros-

pective operators of communicat
ions satellite systems woul

d

not have the facilities for
 launching their satellites,

 you

have informed us that it is
 the premise of all proposal

s

for commercial domestic sat
ellite communications syste

ms

that the National Aeronaut
ics and Space Administration

would be able to offer lau
nch facilities and services t

o

the operators of such sys
tems on a reimbursable basis.

There is some doubt wheth
er NASA presently possesses 

such

authority.

The Comsat Act specific
ally directs NASA to furnish

satellite launching and 
associated services on a reimb

urs-

able basis to Communicati
ons Satellite Corp. ("Comsa

t"),

the corporation chartered
 under that act. However, the act

does not provide authorit
y for furnishing such services

 to

any other operator of a sat
ellite communications system.

NASA contends that such 
authority may be found in

NASA's basic legislation, 
the National Aeronautics and Sp

ace

Act of 1958 ("Space Act"),
 42 U.S.C. 2451-76. Section 203

of the Space Act, 42 U.S.C.
 2473, provides, in relevant par

t:



"(a) The Administration, in order to carry
out the purpose of this act, shall -

"(1) plan, direct, and conduct aeronautical
and space activities;

* * *

"(b) In the performance of its functions
the Administration is authorized -

* * *

"(5) * * * to enter into and perform such
contracts, leases, cooperative agreements, or
other transactions as may be necessary in the
conduct of its work and on such terms as it
may deem appropriate * * *.

"(6) to use, with their consent, the services,
equipment, personnel, and facilities of Federal
and other agencies with or without reimbursement,
and on a similar basis to cooperate with other
public and private agencies and instrumentalities
in the use of services, equipment, and facilities.

st„,,. 11
0%.

There is no question that the quoted authority in
section 203(b) authorizes NASA, under certain circumstances,
to launch satellites on a reimbursable basis for private
corporations. This has been done, notably in the instance
of the Telstar satellite launched for AT&T, and we are not
aware that the legality of.NASA's action has ever been
challenged. However, Telstar was an experimental satellite,
and there is a question whether NASA's authority to supply
launch and associated services to private firms is not lim-
ited to situations in which the launch or operation of the
satellite is for scientific purposes.



This question derives from the Space Act's definition
of the term "aeronautical and space activities." Section 103
of the Space Act reads as follows:

"As used in this act -

"(1) the term 'aeronautical and space activities'
means (A) research into, and the solution of, prob-
lems of flight within and outside the earth's atmo-
sphere, (B) the development, construction, testing,
and operation for research purposes of aeronautical
and space vehicles, and (C) such other activities as
may be required for the exploration of space; and

"(2) the term 'aeronautical and space vehicles'
means aircraft, missiles, satellites, and other
space vehicles, manned and unmanned, together with
related equipment, devices, components, and parts."

It has been argued, in particular, by Comsat, that this
definition limits NASA's authority under section 203 to
activities related to research and development, so that fur-
nishing launch services for a commercial satellite system
would not be within NASA's authority.

In April 1969 this Office considered this problem in
connection with a proposal that NASA provide launch services
on a reimbursable basis for a domestic communications satel-
lite for the Government of Canada. At that time NASA sub-
mitted to us a memorandum taking the position that NASA could
provide launch services to either foreign governments or
private interests for either experimental or operational
satellite systems. Comsat argued that NASA lacked author-
ity to furnish the services. We upheld Nasa l s authority
to furnish the launch services to Canada on the basis of
those provisions of the Space Act, §§ 102(c)(7), 205, 42
U.S.C. 2451(c)(7), 2475, relating particularly to inter-
national cooperation. Letter of April 29, 1969 from myself



to the Legal Adviser of the State Department. We did not
reach, therefore, the question whether NASA could provide
such launch services to private interests.

As a legal matter the question appears to us a fairly
close one. On the one hand, if one assumes that NASA's
authority is limited to carrying on "aeronautical and space
activities" within the literal definition of section 103,
the making available of launch and associated services to
operators of a domestic communications satellite system
does not appear to be within the scope of such authority.
Even if one were to argue that there would be scientific
value in additional satellite launches, it appears to be
the essence of the proposal you are considering that NASA
would offer its services to any and all system operators
approved by the FCC without any determination of the
scientific value of their satellite or their system.

On the other hand, we recognize that a plausible case
can be made for NASA's authority. The definition of "aero-
nautical and space activities" in section 103 was added to
the 1958 legislation in Senate-House conference. The con-

ference report throws some light on what the conferees had

in mind:

"The purpose is to make clear that the act is
concerned primarily with research, development, and
exploration. -The use of the word 'activities' is
intended to be broad in the area of outer space be-
cause no one can predict with certainty what future

requirements may be.

"It is not the intention of Congress, however,
to construe activities so broadly as to include such



1

things as the operation of commercial airlines,
the control of air traffic, the fixing of air-
worthiness standards, the setting of air fares,
or the assigning of certificates of public con-
venience and necessity. Whether, in time, the
new Administration will run a regular transport
route to another planet or to the moon is not a
matter of current concern. But the term 'activ-
ities' should be construed broadly enough to
enable the Administration and the Department of
Defense, in their respective fields, to carry
on a wide spectrum of activities which relate
to the successful use of outer space. These
activities would include scientific discovery
and research not directly related to travel in
outer space but utilizing outer space, and the
development of resources which may be discovered
in outer space." 1958 U.S. Code Cong. & Adm.
News 3192.

It is perhaps significant that the examples cited of activi-
ties excluded from NASA's responsibility by section 103 all
involve regulatory authority and most would duplicate the
responsibility of other agencies. They seem easily distin-
guishable from the provision of launch services. Furthermore,
launch services could certainly be interpreted as within "a
wide spectrum of activities which relate to the successful use
of outer space," and might reasonably be regarded as part of
"the development of resources which may be discovered in outer
space," if we read "resources" to include the potentiality for
using outer space for transmitting communications.

Moreover, a too literal interpretation of "aeronautical
and space activities" may create difficulties elsewhere in the
Space Act. Thus, section 102(c)(7) provides that the "aeronau-
tical and space activities of the United States shall be con-
ducted so as to contribute.materially to * * * cooperation by
the United States with other nations * * * in work done pursu-
ant to this act and in the peaceful application of the results
thereof." If NASA is limited to aeronautical and space activi-
ties, as narrowly defined, it would be unable to cooperate in
the peaceful application of the results of such activities.

_ 5 _
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Evidently, to give effect to section 102(c)(7), one must
interpret the term tfactivities," at least as applied to
that subparagraph, to include the application of the re-
sults of research, etc., and we so construed it in our
April 29 letter.

The other legislative history which has been cited
for and against NASA's claimed authority in this area does
not appear to us to resolve the question. In 1962 testi-
mony on the Comsat legislation, Dr. Dryden, Deputy Admin-
istrator of NASA, indicated that if the legislation were
passed, NASA would not launch an operating communications
satellite for any private firm other than Comsat, but his
testimony, considered as a whole, cannot be read as assert-
ing that NASA lacked legal authority to do so.1/ Somewhat
more significant, perhaps, was a colloquy between Dr. Dryden
and Senator Pastore at a hearing held in 1963 after the
passage of the Comsat legislation:

Sen. Pastore: "I am making a distinction between
firing a satellite for experimental purposes, and
that is what Telstar is, against the fact that we
have created a private corporation, to engage in
a commercial business of telephony and video and
what have you, insofar as commercial use of a
satellite.

"Now, I quite agree that the NASA had the right
to charge and to allow A.T.&T. to shoot up an ex-
perimental satellite. * * * But it certainly
hasn't got the power to grant A.T.&T. the right to
shoot up a satellite and use it for commercial pur-
poses and make a charge for it, without an act of
Congress."

Dr. Dryden: "That is right.u2/

1/ "Communications Satellite Act of 1962," Hearings before
the Senate Foreign Relations Committee, 87th Cong., 2d Sess.,
262-66.

2/ "Satellite Communications," Hearing before a subcommittee
of the Senate Commerce Committee, 88th Cong., 1st Sess., 67.
It might be noted that Senator Pastore was Chairman of the
Subcommittee on Communications and had been one of the leading
supporters of the Administration's Comsat bill in 1962.

- 6-



NASA has explained this colloquy as relating not to

NASA's lack of authority to launch an operational satellite,

but to "the lack of authority * * * in the other corporation

to operate a commercial satellite system in competition with

Comsat, because of the exclusive right Comsat had been given,

under the Comsat Act, to establish and operate the global

commercial communications satellite system."3/ This does not

appear to us to be the most natural reading of the colloquy,

but it must be recognized that exchanges such as this tend to

be somewhat imprecise. What is significant is that, for what-

ever reason, both Dr. Dryden and Senator Pastore appeared to

assume that any launch of a communications satellite other

than on an experimental basis for a commercial user other than

Comsat would require new legislation.

We see no need at this time to take a definite position

regarding NASA's launch authority. The question seems fairly

open to dispute, and it would not be appropriate for us to

decide it without giving NASA and any other interested agen-

cies a chance to present their views. An actual dispute has

not arisen, and it is not entirely clear in what context one

might arise. Comsat:will probably question NASA's right to

provide launch services, as it did at the time of the Canadian

satellite proposal. However, it is extremely doubtful that

Comsat would have standing to challenge NASA's authority in

court. Alabama Power Co. v. Ickes, 302 U.S. 464, 479-81 (1938);

Kansas City Power & Light Co. v. McKay, 225 F. 2d 924 (C.A. D.C.

1955), cert. denied, 350 U.S. 884 (1955).

Within the Government the feasibility of NASA's offer-

ing launch services would depend on the General Accounting

Office's permitting NASA to credit reimbursements for launch

services from satellite operators to its appropriation

account, rather than to cover them into the Treasury as mis-

cellaneous receipts, 31 U.S.C. 484; see 10 Comp. Gen. 510

(1931); 34 Comp. Gen. 577 (1955). Obviously, if such pay-

ments were not credited to NASA's appropriation, NASA would

have to budget separately for anticipated costs of furnishing

launching services. NASA informs us that GAO has in the past

3/ NASA's Memorandum of Law dated March 5, 1969,—p. 21.
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permitted reimbursement for services rendered in connection
with Telstar and other similar projects to be credited to
the NASA appropriation. Conceivably, GAO might regard the
question of the treatment of the reimbursed funds as hinging
on NASA's authority to furnish the services. However, NASA
informs us that it anticipates no difficulty from GAO on
this score.

Since NASA concludes that it has the necessary author-
ity and is prepared to proceed on that basis, there does not
appear to be any occasion for an opinion from this Office at
this time.

41/fdfif
/

William H. Re

•

Assistant Attorney General
Office of Legal Counsel
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Antitrust—"our own, American form of nonplanning by Govern-
ment action"'—enforces a commitment to "competition [as] our
fundamental national economic policy."2 However, antitrust has not
traditionally been a major factor in most sectors of the American
economy subject to direct government regulations. In such industries
as communications, transportation and finance there has been little,
if any, active effort to promote competition. Instead, traditionally
there has been a tendency to protect regulated monopolists from out-
side competition, and a willingness to tolerate restrictive practices
ancillary to basic monopoly.8 The premise of regulation has been that
governmental supervision is a sufficient method to secure reasonable
economic performance by regulated enterprises.4 In recent years,
however, the less than fully satisfactory economic performance of

* Deputy Director of Policy Planning and Chief, Evaluation Section, Antitrust Divi-
sion, United States Department of justice. Princeton Univ., A.B., 1957; Cambridge Univ.,
B.A. Law, 1959; Harvard Univ., LL.B., 1961; Member of Massachusetts and District of
Columbia Bars.

The views expressed are those of the author and do not necessarily represent the
position of the Antitrust Division. The author gratefully acknowledges the assistance of
Kenneth G. Robinson (also of the Evaluation Section, Antitrust Division) in preparing
this paper.

Fortas, Portents of New Anti-trust Policy, 10 Antitrust Bull. 41, 42 (1965).
2 United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 372 (1963).
3 See, e.g., Report of the Attorney General's National Committee to Study the Anti-

trust Laws 269 (1955); Adams, Business Exemptions from the Antitrust Laws: Their
Extent and Rationale, Perspectives on Antitrust Policy 273 (Phillips ed. 1965). Adams
leaves no doubt as to his conclusion: "In industry after industry, regulatory rulemaking
and adjudication, operating within a broad delegation of discretion and reinforced by
Congressional tolerance or support, have resulted in the elimination of both actual and
potential competition.'" Id.

4 See, e.g., Economic Report of the President 107 (1970).
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many, if not most, of the regulated industries has given rise to criti-
cism of, and a challenge to, the premise supporting governmental
regulation!' A recurring theme in this criticism has emphasized the
reluctance of regulators to utilize competition as a means of encour-
aging economic performance, thus permitting unnecessary inefficiency
to be imposed on the economy.° The Antitrust Division has come into
this situation as an outsider with a visible commitment to competi-
tion, and significant responsibilities as an enforcer of the antitrust
laws and as an advocate for competitive policies. Its role has been
to stress the necessity for competition as a source of efficiency and in-
novation by regulated enterprises in a wide variety of circumstances
in which competition and specific regulatory goals are not incom-
patible.

I. THE ANTITRUST DIVISION

A. Organization and Responsibilities
The Antitrust Division, the largest of the ten divisions of the

Justice Department, is the executive agency responsible for antitrust
enforcement. Its professional staff, headed by an Assistant Attorney
General, consists of approximately 280 lawyers and economists
grouped in ten sections in Washington' and seven regional field offices
around the country.' It has an annual budget of about eight million
dollars--a figure considerably below that for most regulatory
agencies.°

The Division's mandate covers a variety of statutory provisions
5 Presidential Task Force, Report on Productivity and Competition, (Stigler Report)(Feb. 8, 1969) 115 Cong. Rec. S 6473 (daily ed. June 16, 1969). (Senator Talmadge re-quested that this unpublished report bc printed in the Record.) (5 Trade Reg. Rep.a 50,250.)
6 See L. Kohlmeir, The Reg,ulators (1969) ; Posner, Natural Monopoly and Its Reg-ulation, 21 Stan. L. Rev. 548 (1969) ; Turner, The Scope of Antitrust and Other EconomicReg,ulatory Policies, 82 Iiarv. L. Rev. 1207 (1969). This current criticism reflects partof a continuing theme. These writers also criticize the inefficiency of overly comprehensiveand detailed regulations. They point out, among other things, that such regulation createstwo layers of management, the executives of the regulated firms and the public officerscharged with supervising them. This situation tends to produce duplication of effort andenhances the tendency of the regulators to adopt the views of "their" industry. See alsoEconomic Report of the President, 107-10 (1970).
7 The sections are: Appellate, Economic, Evaluation, Foreign Commerce, GeneralLitigation, Judgments & Judgment Enforcement, Public Counsel, Special Litigation, Spe-cial Trial, and Trial. Most of the Antitrust Division's activities before regulatory commis-sions, discussed below, have been undertaken by the Public Counsel and Evaluationsections.
8 These offices are located in Ncw York, Philadelphia, Atlanta, Cleveland, Chicag,o,San Francisco and Los Angeles. In addition, some local antitrust violations arc handledby the various United States Attorney's offices acting under the general direction of theAntitrust Division.
9 ThiS Division in some years returns more in fines than its cost of operation.
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designed to promote competition. It is exclusively responsible for the
enforcement of the civil and criminal provisions of the Sherman Act,"
and it shares enforcement of the Clayton Act with the Federal Trade
Commission.' The great bulk of its enforcement activity is concerned
with specific anticompetitive practices such as price-fixing, group
boycotts and tying arrangements, and with mergers which produce
less competitive mafket structures.

Section 1 of the Sherman Act" provides the basic weapon against
anticompetitive business practices. Teinpered by the bands of goner-
ations of judges and enforcers, it now covers not only such basic re-
straints as price-fixing" and market allocation," but many more
subtle restraints, including implied tie-ins" and patent licensing re-
straints." Section 1 has been supplemented by Section 3 of the
Clayton Act" which specifically prohibits tie-ins and exclusive dealing
arrangements concerning tangible goods. The greater showing of anti-
competitive injury thought to be required by the Sherman Act" has
largely been eliminated, as the Supreme Court's more recent decisions
reflect a strong tendency to assimilate the stricter Clayton Act
standards into the Sherman Act."

10 15 U.S.C. §§ 4, 9 (1964).
11 15 U.S.C. § 21 (1964). The use of § 5 of the Federal Trade Commission Act to

supplement Clayton and Sherman Act civil charges is long-standing. FTC v. Motion
Picture Advertising Serv. Co., 344 U.S. 392, 394-95 (1953); FTC v. Brown Shoe Co.,
381 U.S. 316 (1966); Atlantic Refining Co. v. FTC, 381 U.S. 357 (1965).

12 15 U.S.C. § 1 (1964). Section 1 provides, in relevant part: "Every contract, com-
bination in the form of trust or otherwise, or conspiracy, in restraint of trade or com-
merce . . . is declared to be illegal  "

13 See, e.g., United States v. Container Corp. of America, 393 U.S. 333 (1969);
United States v. McKesson & Robbins, Inc., 351 U.S. 305 (1956).

14 See, e.g., Burke v. Ford, 389 U.S. 320 (1967); United States v. Arnold, Schwinn
& Co., 388 U.S. 365 (1967).

15 See, e.g., Advance Business Sys. &. Supply Co. v. SCM Corp., 415 F.2d 55 (4th Cir.
1969) ; Oxford Varnish Corp. v. Ault & Wiborg Corp., 83 F.2d 764 (Gth Cir. 1936).

la See, e.g., Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100 (1969).
17 15 U.S.C. § 14 (1964). Section 3 provides:

It shall be unlawful for any person engaged in commerce . . . to lease or
make a sale or contract for sale of goods, wares, merchandise, machinery, supplies,
or other commodities, whether patented or unpatented, for use, consumption, or
resale within the Unitcd States . . , or fix a price charged therefor, or discount
from, or rebate upon, such price, on the condition . . . that the lessee or pur-
chaser . .. shall not use or deal in the goods . • . of a competitor. . . .
See Blake & Jones, Toward a Three-Dimensional Antitrust Policy, 65 Colum L. Rev.

422, 433-36 (1965).

18 See Times-Picayune Publishing Co. v. United States, 345 U.S. 594, 609-10 & n.27
(1953). See also Blake & Blum, Network Television Rate Practices: A Case Study in the
Failure of Social Control of Price Discrimination, 74 Yale L.J. 1339, 1383-85 (1965).

19 See, e.g., Northern Pac. Ry. v. United States, 356 U.S. 1, 6 (1958) ; Fortner
Enterprises, Inc. v. United States Steel Corp., 394 U.S. 495 (1969) (tying arrangements) ;
cf. United States v. First Nat'l Bank & Trust Co., 376 U.S. 665 (1964) (mergers).
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The principal weapons for dealing with market power and struc-
ture are Section 2 of the Sherman Act" and Section 7 of the Clayton
Act." Section 2 is aimed at monopoly power within defined product
markets. It outlaws anticompetitive attempts to acquire such power
and probably outlaws the exercise of such power unless it is attribut-
able solely to the defendant's skill, foresight, and industry.' Rela-
tively few government antitrust cases have been brought under
section 2, and it has not yet proved a conspicuously successful
antitrust tool. The same cannot be said of Section 7 of the Clayton
Act. Since it was extensively amended in 1950, it has become an
extremely effective antitrust enforcement weapon for dealing with
changes in market structures. The government has secured an almost
unbroken string of victories before the Supreme Court in merger cases
under this section.' As a result, section 7 now bars almost any sig-
nificant horizontal merger between direct competitors," or vertical
mergers involving any significant market foreclosure.' It also pre-
vents conglomerate mergers involving diminution of potential com-
petition,'" creation of dangers of reciprocity,27 and certain other
anticompetitive effects."

These few statutory tools, and the competitive policies which lie
behind them, increasingly have been applied by the Antitrust Division
in the field of regulated industries. These efforts involve direct anti-

2° 15 U.S.C. § 2 (1964). Section 2 provides:
Every person who shall monopolize, or attempt to monopolize, or combine or
conspire . . . to monopolize any part of the trade or commerce among the
several States . . . shall be deemed guilty of a misdemeanor. . . .
21 15 U.S.C. § 18 (1964). Section 7 provides in relevant part:
No corporation engaged in commerce shall acquire, directly or indirectly, the
whole or any part of the stock or other share capital and no corporation subject
to thc jurisdiction of the Federal Trade Commission shall acquire the whole or
any part of the assets of another corporation engaged also in commerce, where
in any line of commerce in any section of the country, the effect of such acquisi-
tion may be substantially to lessen competition, or to tend to create a monopoly.
22 Sec United States v. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 1945);

l'urner, Antitrust Policy and the Cellophane Case, 70 Harv. L. Rev. 281 (1956).
23 JUStiCC Stewart emphasized this point in his dissenting opinion in United States v.

Von's Grocery Co., 384 U.S. 270, 301 (1966).
21 United States v. Pabst l3rming Co., 384 U.S. 546 (1966); United States v. Von's

Grocery Co., 334 U.S. 270 (1966); United States v. Philadelphia Nat'l Bank, 374 U.S. 321
(1963).

25 Broi,vn Shoe Co. v. United States, 370 U.S. 294 (1962); United States v. KennecottCopper Co., 321 F. Supp. 95 (S.D.N.Y. 1964), aff'd, 381 U.S. 414 (1965).
26 FTC v. Procter & Gamble Co., 386 U.S. 568 (1967); United States v. Penn-OlinChem. Co., 378 'U.S. 158 (1961).
27 FTC v. Consolidated Foods Corp., 330 U.S. 592 (1965); United States v. GeneralDynatnics Corp., 258 F. Supp. 36 (S.D.N.Y. 1966); United States v. Ingersoll-Rand Co.,

218 F. Stipp. 530 (W.D. Pa. 1963), aff'd, 320 F.2d 509 (3d Cir. 1963).
28 Ekco Products Co. v. FTC, 347 14'.2d 745 .(7th Cir. 1965); United States v. WilsonSporting Goods Co., 288 F. Supp. 543 (N.D. Ill. 1968).
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trust enforcement action against regulated enterprises as well as advo-
cacy of competitive policies before the various regulatory agencies;
they appear to have produced a greater awareness of competitive
issues on the part of at least some of those charged with regulatory
responsibility.

B. The Law Enforcement Role

The Antitrust Division traditionally has brought both civil and
criminal antitrust cases against regulated enterprises. These actions
have challenged both particular anticompetitive conduct proscribed
by Sections 1 and 2 of the Sherman Act, and merger transactions
proscribed by Section 7 of the Clayton Act. Some of the merger cases
have involved challenges to transactions already approved," or sub-
ject to approval," by the appropriate regulatory commission.

1. Anticompetitive Conduct

Several relatively recent antitrust cases have involved anticom-
petitive agreements among members of a regulated industry. None
of the agreements had prior approval by a regulatory agency. In 1961
and 1963 the Department brought three sets of cases against com-
mercial banks in New Jersey and Minnesota for price-fixing of bank
loans and services.31 The Minnesota cases included criminal indict-
ments. Similarly, in 1969 the Division challenged the collective action
of a group of private utilities in refusing to sell wholesale power to
municipalities or to wheel wholesale power from generating plants of
other companies to such municipalities." This conduct, it was alleged,
constituted a group boycott and an attempt to monopolize the retail
distribution of electric power, in violation of Sections 1 and 2 of the
Sherman Act. However, since none of these overtly anticompetitive
agreements had been approved by a regulatory agency, these antitrust
actions raised no direct conflict or questions of accommodation be-
tween antitrust prohibitions and the regulatory scheme."

29 See, e.g., United States v. Philadelphia Nat'l Bank, 374 U.S. 321 (1963) (involving
prior approval by the Comptroller of the Currency).

99 See California v. FPC, 369 U.S. 482 (1962) (staying FPC consideration of a pipe-
line merger during the pendency of a government antitrust suit challenging it).

31 United States v. Hunterdon County Trust Co., Civ. 1100-61 (Blue Book No.
1639) (D.N.J., filed Dec. 26, 1961) ; United States v. Duluth Clearing House Ass'n.,
Cr. 5-63, Cr. 6; United States v. First Nat'l Bank, Cr. 3-63, Cr. 8; United States v.
Northwestern Nat'l Bank, Civ. 4-63, Civ. 52; United States v. First Nat'l Bank, Civ.
3-63, Civ. 37; United States v. Duluth Clearing House Ass'n Civ. 5-63, Civ. 4; (Blue
Book Nos. 1734-1739) (D. Minn., filed Feb. 8, 1963).

92 United States v. Otter Tail Power Co., Civ. No. 6-69, Civ. 139 (Blue Book
No. 2065) (D. Minn., filed July 14, 1969).

33 Cf. Silver v. New York Stock Exch., 373 U.S. 341 (1963), where a private
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2. Mergers

The Antitrust Division has not always been able to avoid such
conflict. A considerable number of antitrust suits under Section 7 of
the Clayton Act and Section 1 of the Sherman Act challenging mergers
involving regulated enterprises have been brought. These cases, in-
volving commercial banks, natural gas pipelines, and broadcast in-
terests, generally represent a subsequent antitrust challenge to a
merger transaction requiring agency approval." Additionally, in .those
situations where the approving agency (typically the Interstate Com-
merce Commission) has statutory authority to immunize a merger
from antitrust challenge, the Antitrust Division may litigate the mat-
ter before the Commission and appeal adverse determinations.85

The Antitrust Division's role as a litigant has developed most
fully in the bank merger field, following the Supreme Court's land-
mark 1963 decision in the Philadelphia Nat'l Bank case.8° Subsequent
to this decision, Congress enacted the Bank Merger Act Amend-
ments" of 1966 as an attempt to accommodate the antitrust and
regulatory policies in the banking field, while minimizing the trou-
blesome problems of divestiture. The special rules and procedures of
this Act make provisions for subsequent antitrust challenge of agency-
approved bank mergers," but require that the Department of Justice
file suit within 30 days," and make the antitrust action subject to a
special "convenience and needs" defense.' In addition, the 1966 Act
provides for a special statutory stay to prevent consummation of the

antitrust plaintiff's charge that the New York Stock Exchange had engaged in an illegal
boycott was upheld in part on the ground that the challenged conduct was not subject
to Securities and Exchange Commission supervision under the Securitics Exchange Act of
1934.

84 See the leading cascs of United States v. Philadelphia Nat'l Bank, 374 TJ.S. 321
(1963) (commercial banks); United States v. El Paso Natural Gas Co., 376 U.S. 651
(1964) (natural gas pipelines); United States v. Radio Corp. of America, 358 U.S. 334
(1959) (broadca.st license transfer).

85 See, e.g., The Northern Line Merger Case, 396 '(J.S. 491 (1970), where the Anti-
trust Division was unsuccessful in blocking an ICC-approved rail merger. This same
approach has been taken by the Antitrust Division in at least one case where the regula-
tory commission did not have the authority to immunize the transaction. In the FCC's
ABC-17'T case, American Broadcasting Co., 7 F.C.C.2d 245 (1966), 9 F.C.C.2d 546
(1967), the Antitrust Division intervened before the Commission and took an appeal frorn
its adverse decision, rather than file a separate antitrust action. The merger was aban-
doned while the appeal was pending in the District of Columbia Circuit.

88 United States v. Philadelphia Nat'l Bank, 374 'U.S. 321 (1963).
87 12 U.S.C. 1828(c) (Supp. IV, 1969).

38 12 U.S.C. § 1828(c)(7) (Supp. IV, 1969).

89 12 U.S.C. § 1828(c)(7)(C) (Supp. IV, 1969).

49 12 U.S.C. § 1828(c)(5)(B) (Supp. IV, 1969).
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merger during the litigation.' it also requires that the banking agen-
cies apply an antitrust competitive standard in approving bank

42mergers. However this step does not seem to have influenced the
Comptroller of Currency' in producing harmonization of standards.
For example, from January, 1966 through July, 1963, the Federal
Reserve Board and the Antitrust Division advised of serious anti-
competitive effects in connection with 94 proposed mergers pending
before the Comptroller and the Federal Deposit Insurance Corpo-
ration (of which the Comptroller is one of three directors). The
Comptroller and the FDIC issued denials in only three of these cases.
Ten others were stayed by antitrust suits filed by the Department of
Justice and all but one of these involved approvals by the Comp-
troller.

A key issue in the post-1966 bank merger litigation has been to
define the scope of the "convenience and needs" defense provided in
the 1966 Act. The statute provides that a bank merger inconsistent
with section 7 is illegal "unless . . . the anticompetitive effects of the
proposed transaction arc clearly outweighed in the public interest by
the probable effect of the transaction in meeting the convenience and
needs of the community to be served."' The banks and the Comp-
troller have unsuccessfully urged a very expansive reading of this
provision. On the other hand, the Antitrust Division has urged a
limited construction, in accordance with the normal treatment of anti-
trust defenses.

The latter approach has generally prevailed in the Supreme
Court. In its 1967 First City Nat'l Bank decision," the Court empha-
sized that the non-competitive benefits must "clearly" outweigh the
loss of competition," and it placed the burden of proving the defense
on the defendant banks. The next year, in United States v. Third
Nat'l Bank,' the Court construed the statute as requiring affirmative
proof that the "merger was essential to secure this net gain to the
public interest.' It specifically placed on the defendant banks the

41 12 U.S.C. § 182S(c)(7)(A) (Supp. IV, 1969).
42 12 U.S.C. § 1828(c)(5) (13) (Stipp. IV, 1969).
43 MC Comptroller of the Currency is responsible for all mergers in which the result-

ing institution is a national bank, the Board of Governots of the Federal Reserve System
for all mergers in which the resulting institution is a state bank member of the Federal
Reserve System, and the Federal Deposit In.surance Corporation for all me.rgers in which
the resulting institution is a federally insured state bank outside the Federal Reserve
System.

44 12 U.S.C. § 1828(c)(5) (B) (Stipp. IV, 1969).

45 United States v. Fitst City Nat'l Bank, 3S6 U.S. 361 (1967).
48 Id. at 370.

47 390 U.S. 171 (1968).

48 Id. at 189.
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burden of demonstrating the unavailability of measures falling short of
merger, for "[o]therwise, the benefits of competition, acknowledged
by Congress, would be sacrificed needlessly." Thus the Supreme
Court has reaffirmed that the primary public need is for competitive
banking structures."

C. The Role as Advocate for Competitive Policy
In the last three years the Antitrust Division has appeared with

increasing frequency as an advocate for competitive policies in a wide
range of regulatory proceedings. This represents an extension of its
traditional role as litigant before the agencies and the appellate courts
in transportation merger cases where agency approval carried with
it an antitrust exemption. It also represents an extension of its role
as special adviser on competitive effects under the Bank Merger Act
of 1960.n

The Division's role as an advocate for competition has covered
mergers, market structures, and specific anticompetitive practices in
a variety of industries, including broadcasting, communications, se-
curities, and air transportation.

1. Broadcasting

In this industry "the principle of free competition"" has long
been recognized and yet not been widely implemented by a Federal
Communications Commission seemingly concerned primarily with fi-
nancial capability as the prime determinant in broadcast licensing.53
As a result, most local media markets have been highly concentrated
in structure, with frequent cross-ownership arrangements between
local newspapers, television and radio stations, while national net-
working has been limited to three alternatives.

Beginning with the celebrated ABC-ITT case in 1967," the Anti-
trust Division has appeared frequently before the FCC urging more
competitive policies in broadcasting. ABC-ITT was in form a license
transfer proceeding under the Federal Communications Act; in fact,

49 Id.
513 See Via, Antitrust and the Amended Bank Merger a.nd Holding Company Acts,

53 Va. L. Rev. 1115, 1131 (1967). See pp. 584-86 infra, for full discussion of the
significance of the premise in favor of competition.

51 The Act required the Department to file a report on the competitive effect of each
bank merger with the federal banking agency having jurisdiction over the merger; this
was based on the premise that the Department had some expertise in measuring competi-
tion, and the more doubtful (as it turns out) premise that such reports would reduce
policy conflicts between the Department and the regulatory agencies.

52 See, e.g., FCC v. Sanders Radio Station, 309 U.S. 470, 474 (1940).
53 See generally Note, Diversification in Communication: The FCC and its Failing

Standards, 1969 Utah L. Rev. 494.
54 American Broadcasting Co., 7 F.C.C.2d 245 (1966).

4.

578



•

THE ANTITRUST DIVISION

it was a conglomerate a,cquisition by International Telephone and
Telegraph of American Broadcasting Company, the nation's third
largest network. After the FCC had granted a routine approval in late
1966," the Antitrust Division entered the proceeding and moved for
a rehearing. It urged that the elimination of Fri as a potential en-
trant into networking was significantly anticompetitive and hence war-
ranted Commission disapproval. While the Commission set the case
for evidentiary hearing, it ultimately adhered to its original position."
However, the merger was abandoned while an Antitrust Division ap-
peal was pending.

The Antitrust Division has since participated in two FCC broad-
cast licensing proceedings which raised competitive issues in local
markets. In 1968 it opposed the transfer of a Beaumont, Texas tele-
vision license to the only newspaper in the community on thc grounds
that it would constitute a violation of Section 7 of the Clayton Act."
The transaction was subsequently abandoned and the station sold to
a newspaper operator in another city. In a more novel effort in early
1969, the Antitrust Division sought a full hearing on the license re-
newal of a monopoly television station in Cheyenne, Wyoming which
was controlled by the only newspaper in the same market." The Di-
vision's petition suggested that this local monopoly situation might
be alleviated by issuing a qualified renewal, and giving to the applicant
"a reasonable opportunity to dispose of its television station at its
market value . . . ."" The Cheyenne case has been recently set for
hearing and is still pending before the Commission.

Similarly, where the issue of competition in local media markets
has been raised in FCC rule-making proceedings, the Antitrust Di-
vision has offered comments. In August, 1968 it supported the Com-
mission's so-called "one-to-a-market" proposal which would limit
future broadcast licensees to control of one broadcast outlet (AM,
FM, or TV) in any local market." In April, 1969 it supported a

05 American Broadcasting Co., 7 F.C.C.2d 336 (1967).
50 For a full chronology, see American Broadcasting Co., 9 F.C.C.2d 546, 699

(1967).
57 Beaumont Broadcasting Corp., FCC File No. BTC-5553 (1968). Later the

same year, the Justice Department filed a civil antitrust complaint, under Clayton Act
7, against the acquisition by a local television station owner in Rockford, Illinois of

the monopoly newspaper in the same community. United States v. Gannett Co., Civ. No.
68 C 48 (Blue Book No. 2029) (N.D. Ill., filed Dec. 5, 1968). The Rockford acquisition—
unlike the Beaumont one—did not require FCC approval, since there was no change in
the control over the television station. The case was settled by consent decree requiring
divestiture of either the television station or the newspaper. 1968 Trade Cas. 72,644
(N.D. Ill. Jan. 6, 1969).

58 Frontier Broadcasting Co., FCC File No. BRCT-318 (1968).
59 Pctition of the Dep't of Justice at 25 (Dec. 30, 1968).
60 Comments of the Dep't of Justice, FCC Dkt. 18110 (Aug. 1, 1968).
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similar FCC proposed rule which would prevent a television station
licensee from controlling a community antenna television (CATV)
system in the same market." The Commission has recently adopted
both the "one-to-a-market" rule and the CATV rule." Basically, these
rule-making filings, like the filings in specific license proceedings,
sought to apply to the broadcast licensing process thc basic competitive
principles developed under Section 7 of the Clayton Act and, to a
lesser extent, under Section 2 of the Sherman Act.

Community antenna television is an important competitive 'factor
in broadcasting. The Antitrust Division has emphasized this in two
1969 filings in thc FCC's wide-ranging CATV Inquiry." It noted that
CATV offers "the most promising means of achieving greater com-
petition and diversity in local mass media communications,"" and
urged the Commission "to take affirmative steps to assure that CATV
is permitted to reach its full potential as a communications media."'
lt urged limitations on cross-ownership of CATV systems by major
competing local media (namely, TV stations and newspapers) in the
same market." It also opposed proposals before the Commission to
protect over-the-air broadcasters by (1) restricting distant signal im-
portation by CATV systems, (2) limiting CATV program origination,
and (3) preventing interconnection of CATV systems. It stressed that
such proposals would severely limit the effectiveness of CATV as a
new entrant in mass media communicatio»s.' At the same time, the
Antitrust Division noted that a local CATV system generally is a
monopoly and would have to provide equitable access to its cable for
independent sources of programming, in accordance with established
antitrust principles.

2. Common Carrier Communications

The broad competitive issue in this field has been how to confine
a natural monopoly to its necessary bounds. The telephone companies
have long used their control over the telephone network as a means
of discouraging customer-owned communications equipment, and con-

61 FCC Dkt. 18397 (1968).
62 Multiple Ownership of Broadcast Facilities, FCC Dkt. 18110, — P&F Radio

Reg. 2d — (1970); Second Report and Order, FCC Dkt. 18397, — P&F Radio Reg. —
(1970).

63 FCC Dkt. 18397 (1968).

ei Comments of the Dep't of Justice, FCC Dkt. 18397, at 16 (April 7, 1969).
65 Id. at 10.

66 Id. at 15-26.

67 COMMentS of Dep't of Justice, FCC Dkt. 18397 (Sept. 5, 1969).
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trolling such ancillary items as dial advertising discs" and telephone
directory covers."

The Antitrust Division entered this field in 1967 with an amicus
brief, supporting the FCC staff, in the Commission's Carterfone" pro-
ceeding. This proceeding questioned the telephone companies' strict
"foreign attachment" tariffs which prevented use of most customer-
supplied communications equipment. The Division claimed that such
a blanket prohibition was unnecessarily restrictive, since the telephone
network could be protected from harm by less restrictive measUres,
and the prohibition therefore constituted an "unwarranted interfer-
ence with the telephone subscriber's right reasonably to use his tele-
phone in ways which are privately beneficial without being publicly
detrimental."7' The Commission struck this tariff down in June,
1968,72 and since then the Antitrust Division has actively participated
in the Commission's attempts to formulate a new liberal tariff.73

The Antitrust Division also made a comprehensive filing in early
1967 in the FCC's broad-ranging Computer Inquiry:" This dealt both
with restrictive communications carrier practices (such as the "for-
eign attachment" rule), and the various competitive problems posed
by carrier entry into the data processing field.

The Antitrust Division has challenged restrictive telephone com-
pany practices in the CATV field. In a 1969 brief to the FCC, the
Division urged that serious antitrust questions were raised by the
telephone company practice of unnecessarily restricting CATV op-
erators' access to telephone company poles and underground conduits,
and the related practice of insisting that CATV operators offer no
communications services other than CATV." After the Bell System
had announced that it would abandon these practices, the Commis-
sion issued an opinion declaring them illegal."

es Southwestern Bell Tel. Co. v. Dialite Dial Co., 102 F. Supp. 872 (W.D. Okla.
1951), appeal dismissed, 197 F.2d 523 (10th Cir. 1952).

69 Illinois Bell Tel. Co. v. Miner, 11 Ill. App. 2d 44, 136 N.E.2d 1 (1956).

79 Carterfone Device, 13 F.C.C.2d 420 (1968).

71 Brief for the United States as Amicus Curiae (Oct. 13, 1967), quoting Hush-a-
Phone Corp. v. United States, 238 F.2d 266, 269 (D.C. Cir. 1956).

72 Carterfone Device, 13 F.C.C.2d 420 (196S).

79 See AT&T Tariff Revisions, 15 F.C.C.2d 605 (1968).

74 Regulatory and Policy Problems Presented by the Interdependence of Computer
and Communication Services and Facilities, 7 F.C.C.2d 11 (1966); see Response of the
Dep't of Justice, March S, 1968.

75 Comments of the Dep't of Justice, FCC Dkt. 18509, (July 11, 1969).
76 Letter from AT&T to FCC Chairman Hyde (Oct. 28, 1969); Final Report and

Order, 21 F.C.C.2d 307 (1970), modified, Memorandum Opinion and Order, 18 P&F
Radio Reg. 2d 1799 (1970).

581



BOSTON COLLEGE INDUSTRIAL AND COMMERCIAL LAW REVIEW

3. Securities

The broad problem in this area is that the nation's dominant se-
curities market, the New York Stock Exchange, has long operated
with little regard for competitive policies. It has operated on the basis
of a system of collectively fixed rates, with various rules discriminat-
ing against non-members. While the Securities and Exchange Commis-
sion enjoys general supervision over the industry, tbe basic scheme
under the Securities Exchange Act of 1934 is "self-regulation.." The
SEC has rarely exercised its formal powers to supervise exchange
membership, procedures and rules under Section 19(b) of the Se-
curities Exchange Act."

Antitrust involvement in this field began in 1963 with a private
antitrust case, Silver v. New York Stock Exch.," in which the Solicitor
General filed an amicus curiae brief arguing successfully against
a general antitrust exemption for securities exchanges. The Supreme
Court generally sustained this position in a decision which held that,
CIrepeal [of the antitrust laws] is to be regarded as implied only if
necessary to make the Securities Exchange Act work, and even then
only to the minimum extent necessary.""

In April, 1968 the Antitrust Division questioned under the
Silver standard the basic scheme of rate-fixing practiced by the New
York Stock Exchange. This came in the form of a comment filed with
the SEC in a pending proceeding on reciprocity and related practices
in which the Division's basic point of argument was that the wide-
spread reciprocal practices were the product of an artificial pricing
system. This led to a general SEC investigation of commission rates.
The Antitrust Division offered testimony of several leading economists
covering a range of competitive issues. In January, 1969 the Division
filed a comprehensive memorandum recommending the elimination of
most fixed rates on the grounds that they are not "necessary to make
the Exchange Act work," as required by Silver, and recommended
that changes be made in various rules which discriminate against
non-members. The rate proceeding is still pending.

A third brief was filed by the Division in late 1969 criticizing
the Exchange's proposals to relax the existing restrictions on public
ownership of member firms. The main thrust of the criticism is that

77 The only example of the direct Commission action under § 19(b) involved an
attempt by the New York Stock Exchange (NYSE) to undermine the regional stock
exchanges by preventing NYSE members from trading NYSE-listed securities on the re-
gional exchanges. The Commission struck down the rule in the Multiple Trading case,
noting that "at best" it was an attempt to implement NYSE's own ,rate-fixing arrange-
ment. Rules of the New York Stock Exch., 10 S.E.C. 270, 290 (1941).

78 373 U.S. 341 (1963).
79 Id. at 357.
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the proposals do not go far enough as "they do not represent a general
opening of NYSE membership to those who can meet the objective
criteria of honesty, solvency, and professional skill.""

The foregoing examples by no means exhaustively cover the
Antitrust Division's increasing role as advocate for competitive pol-
icies. In 1969 alone, the Division filed two briefs with the Civil Aero-
nautics Board opposing, on antitrust grounds, two air carrier agree-
ments which would have eliminated competition in non-carrier fields.
The first brief involves reservation systemsn and the other involves
the travel agency business.82 It' also participated during 1969 in two
Federal Power Commission proceedings involving a. pipeline joint
venture" and the competitive procurement practices for regulated
utilities." None of these issues has yet been acted on.

For the past few years the Antitrust Division has conducted a
fairly intensive effort to promote greater acceptance of competition in
regulated industries. It has gone beyond its traditional role as a party
in adversary litigation, and become involved in general investigations,
rule-making proceedings and industry inquiries. This effort has been
generally recommended. The 1968 Neal Reports' commented:

In the regulated sector of the economy, the bias of policy
and its enforcement is overwhelmingly against competition.
This bias manifests itself in more permissive policies toward

80 Comments of the Dep't of Justice (Nov. 17, 1969) in response to SEC Securities
Exchange Act Release No. 8717 (Oct. 8, 1969). For a record of the Division's initial
actions in this proceeding, see Comments of the Dep't of Justice (April, 1968) in re-
sponse to SEC Securities Exchange Act Release No. 8239 (Jan. 26, 1968); Memorandum
of Dcp't of Justice on the Fixed Minimum Commission Rate Structure (Jan. 17, 1969).

81 The challenged arrangement would have required all air carriers to use a common
reservation system; it would thus have eliininated any meaningful competition to the
computer service company proposing the system. See Comments of Dep't of Justice,
CA13 Dkt. 20929 (May 28, 1969) (Aug. 21, 1969) (Jan. 20, 1970) (Feb. 11, 1970).

82 The challenged arrangement would have required all air carriers to cease dealing
with certain travel agents—mostly smaller ones—and would thereby have restricted
competition in this field. Sec Comments of Dep't of Justice, CAB Dkt. 21305 (Sept.
12, 1969).

83 Great Lakes Gas Transmission Co., FPC Dkts. CP66-110 (1969). This was a
remand proceeding following the court of appeals decision that the Commission had
failed to give adequate weight to competition in originally approving the sc.heme.
Northern Natural Gas Co. v. FPC, 399 F.2d 953, 960 (D.C. Cir. 1968). Antitrust Divi-
sion attorneys participated in evidentiary hearings and submitted briefs covering both
the competitive effects of the transaction and the alleged countervailing benefits. See
Reply of Dcp't of Justice to Initial Brief and Motion of NIichigan Wisconsin Pipeline
Gas Co. and Michigan Consolidated Gas Co.. (Dec. 5, 1969).

84 The Division offered a brief and an oral argument supporting a Commission pro-
posal to require some form of competitive procurement noted by pipeline companies and
electric utilities subject to its jurisdiction.

85 Presidential Task Force, Report on Antitrust Policy (Neal Report) (July 5,
1968).
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mergers and exemption of mergers from antitrust stan-
dards .. . . We believe that this bias is contrary to the public
interest . . . [and] recommend further study of regulated
industries to determine the extent to which competition and
the competitive standards of the antitrust laws can be sub-
stituted for at least some aspects of regulation.8°

The 1969 Stigler Report urged even greater activity by the Anti-
trust Division and recommended a formalization of its role as "the
effective agent of the Administration in behalf of a policy of compe-
tition." It went on to emphasize that

the regulatory commissions are largely out of control. . . .
The economic triviality and irrelevance of much activity of
the regulatory commissions is patent and inexcusable. . . .
The commissions should have the merits of competition
pressed upon them. Competition is not a matter of all or
none, and the fact of regulation should not exclude competi-
tion . . . .87

The Antitrust Division's role as an advocate of competition is
significant, and yet the existence of the role does not answer the ques-
tion of how the interest of competition is to be balanced with other
regulatory goals, before either the agencies or the courts.

II. THE SEARCH FOR A UNIFYING STANDARD
A. The Relationship Between Competition and Regulation
The decision to impose direct regulation on particular industries

generally rests with Congress and it has based its decisions to regulate
on a variety of economic, social and political considerations." Typi-
cally, a government agency is given broad responsibility for a partic-
ular industry, and is charged, under the quite open-ended mandate of
insuring that its industry's activities meet the "public interest," with.
evaluating and regulating such activities. In making its evaluation a
wide variety of factors come into consideration. Competition is one
such factor.

Direct regulation of course tends to eliminate competition to the
extent that it imposes limitations on entry, pricing, and other com-
mercial practices. Yet competition and regulation do not necessarily
serve inconsistent goals. This point was recently emphasized by the
Court of Appeals for the District of Columbia:

80 Id. at VII-4, VII-5.
87 Presidential Task Force, Report on Productivity and Competition (Stigler Re-

port) (Feb. 8, 1969) (5 Trade Reg. Rep. 11 50,250, at 55516).
88 See generally C. Phillips, The Economics of Regulation 19 (1955).
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Despite a continuing debate, it appears that the basic goal of
direct governmental regulation through administrative bodies
and the goal of indirect governmental regulation in the form
of antitrust law is the same--to achieve the most efficient
allocation of resources possible. For instance, whether a
regulatory body is dictating the selling price or that price is
determined by a market free from unreasonable restraints of
trade, the desired result is to establish a selling price which
covers costs plus a reasonable rate of return on capital,.
thereby avoiding monopoly profits."

The decision to impose direct regulation has been made in two
basic types of situations where competition was not fully satisfactory.
The first involves a natural monopoly where competition simply is not
economically possible such as the local telephone network. The econ-
omies of scale are so great that direct competition would be "a
costly and idle gesture."" There, economic policy is the controlling
consideration in the decision to regulate." Regulation is necessary to
secure the classic marketplace goals of efficiency and innovation. How-
ever, the courts have held that the regulatory scheme does not require
maintenance of an absolute telephone company monopoly over all
ancillary equipment, directories, and so forth.°2

The second type of situation is where competition does not secure
some specifically defined social goal. This is the basis for regulating
both banks and securities markets. The solvency of banks is accepted
as an overriding social goal, because the principle losses from bank
failures fall on innocent depositors. Similarly, the issuance and trading
of securities is regulated to insure full disclosure and fairness to the
investing public, and continued confidence in the capital market. Regu-
latory supervision is directed to these specific goals. Neither scheme
implies a general elimination of competition. The Supreme Court made
this clear in its Third Nat'l Bank" and Silver" decisions; antitrust
is only excluded to the extent necessary to make the specific regula-
tory scheme work.

On the other hand, where regulation is used as a means of offering
protection from competition to those already subject to regulation it

89 Northern Natural Gas Co. v. FPC, 399 F.2d 953, 959 (D.C. Cir. 1968).
99 Turner, The Scope of Antitrust and Other Economic Regulatory Policies, 82 Harv.

L. Rev. 1207, 1208 (1969).
91 Sec C. Kaysen & D.F. Turner, Antitrust Policy: An Economic and Legal Analy-

sis, 189-90 (1959).
92 See Hush-A-Phone Corp. v. United States, 238 F.2d 266, 269 (D.C. Cir. 1956);

Carterfone Device, 13 F.C.C.2d 420 (1968); and discussion, pp. 580-81 supra.
93 United States v. Third Nat'l Bank, 390 U.S. 171 0960.
94 373 U.S. 341 (1963).
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generally seems less justifiable. The two clearest examples arc in the
motor carrier and CATV fields. Both industries marked a new com-
petitive challenge to existing intcrests--in one case the railroads and
in the other the over-thc-air broadcasters. This led Congress, with
ICC support, to impose direct rate and entry regulation over the motor
carriers," and led the FCC, even without such a clear mandate, to
regulate CATV programming (but not entry)."

Competitive and regulatory policies can come into contact in sev-
eral situations. The regulatoiy agency often determines whether new
entrants will be allowed to enter the field, or it is charged with respon-
sibility for licensing those who apply for entry. The agencies also
become involved with questions of acquisitions by and mergers of
industries under their control. Agency and antitrust policies may also
meet when the regulator is asked to authorize or approve specific
restrictive practices. When a question before a regulatory agency
touches both the agency's policies and competitive questions, the
courts have made clear that competition is a basic element which must
be considered.

This point was recently re-emphasized in the important 1968
Supreme Court decision of Federal Maritime Comm'n v. Aktie-
bolaget Svenska Amerika Linien." This decision made clear that
serious anticompetitive effects "alone will normally constitute sub-
stantial evidence that the [proposal before the Commission] is 'con-
trary to the public interest,' unless other evidence in the record fairly
detracts from the weight of this factor.' On this basis the Court up-
held the Commission's rule requiring the proponent of an anticom-
petitive proposal to "demonstrate that . . . [it] was required by a
serious transportation need, necessary to secure important public
benefits or in furtherance of a valid regulatory purpose . . . .”"

The Supreme Court had made a broadly similar point ten years
earlier in United States v. Radio Corp. of America,'" where it held
that the FCC must consider antitrust principles in applying the public
interest test of the Communications Act:

Moreover, in a given case the Commission might find that
antitrust considerations alone would keep the statutory stan-
dard from being met, as when the publisher of the sole news-
paper in an area applies for a license for the only available
radio and television facilities, which, if granted, would give

93 See, e.g., Coordination of Motor Transportation, 182 I.C.C. 263 (1932).
9° Sec United States v. Southwestern Cable Co., 392 U.S. 157 (1968).
97 390 U.S. 238 (1968).
98 Id. at 246.
99 Id. at 243.
loo 358 U.S. 333 (1959).

586



•

THE ANTI7'RUS7' DIVISION

him a monopoly of that area's major media of mass commu-
nications.'"

Another particularly useful discussion of the significance of competi-
tive considerations may be found in Northern Natural Gas Co. v.
FPC, a recent court of appeals decision dealing with a pipeline merger.
The court stated:

Although the [Federal Power] Commission is not bound by
the dictates of the antitrust laws, it is clear that antitrust
concepts are intimately involved in a determination of what
action is in the public interest, and therefore the commission
is obliged to weigh antitrust policy."2

B. The Regulator's Problem—An Unstructured Inquiry

These decisions make clear that the regulator is required to con-.
sider competition as a basic element in any "public interest" deter-
mination. Yet they leave unanswered a crucial question—how is the
regulator to apply competitive policy in a clear, consistent manner?
Competitive issues do not generally arise in isolated abstraction, but
rather as part of intensely practical proceedings to determine who
shall be permitted to enter or merge, or what those in the industry
shall be permitted to do. Such proceedings can, and often do, involve
many complex technical questions such as, in the communications
field, "spectrum conservation" or "network integrity." They also can
involve economic questions of equal complexity, such as "cross
subsidy," at least where the agency must deal with pricing and service
offerings. Most of these questions cannot be resolved with mathe-
matical precision, which is one reason why regulatory proceedings can
be both long and indecisive from the evidentiary standpoint. Yet it is
in the context of such complex proceedings that the regulator must
often face crucial questions of competitive policy.

When the question of allowing more competition is in issue, those
regulated can usually be counted on to present an extensive case
in opposition. Monopolists, including those which are regulated, rarely
welcome intrusions from the marketplace. They will press the regu-
lator with "technical" arguments and ominous predictions that new
competition will seriously impair, or even destroy, the regulatory
scheme. The regulator will be strongly urged to use his "so-called 'ex-
pertise' "N3 to resolve specific issues in favor of non-competitive solu-
tions.

101 Id. at 351-52 (dictum).
1°2 Northern Natural Gas Co. v. FPC, 399 F.2d 953, 958 (D.C. Cir. 1958).
103 See Judge Frank's dissenting opinions in Lichten v. Eastern Airlines, Inc., 189 F.2d

939, 946 (2d Cir. 1951); Old Colony Bondholders v. New York, N.H. & H.R.R., 161
F.2d 413, 450-51 (2d Cir. 1947).

11.
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The basic problem arises from thc lack of a clear method of in-
quiry, which presently tends to be open-ended in scope and lacking
in pre-assigned weights for individual factors. Even a relatively simple
case can become complex and unpredictable in such circumstances.
The President's Council of Economic Advisers has emphasized tbis
point in its recent annual report:

The fundamental problem lies in the complex and con-
flicting objectives that sometimes characterize economic reg-
ulation itself. Agencies are supposed to protect the present
and future interests of consumers, employees, investors, and
the Government. No one can begin to see the full conse-
quences of current decisions on all these groups. As quasi-
judicial bodies, the regulatory commissions tend to give much
weight to precedent. As a result, change of any kind becomes
hard to justify and even harder to allow when some affected
group can claim immediate harm, whereas the potential
beneficiaries are widely diffused and usually not represented.
Yet innovation and adaptation arc the dynamics of economic
progress.

There is no clear safeguard against these dangers, but
reliance on economic incentives and market mechanisms in
regulated industries would be a step forward.'"

The current regulatory problem can be illustrated by trying to
imagine how the famous Charles River Bridge case'''. would be de-
cided by a regulatory agency today. The underlying issue would still
be, as it was in the Supreme Court's 1837 decision, a competitive chal-
lenge to a monopoly toll bridge. But the arguments would be much
more varied and complex. The Supreme Court only had to concern
itself with the legal question whether the "Charles River Bridge"
charter gave it an implied monopoly grant,'" and hence protected it
against erection of a parallel competitive span. The Court of course
rejected this argument, stating that the rights of private property are
to be "sacredly guarded," but the public interest must control.'" Any

1°4 Economic Report of the President 108 0970).
1°5 Charles River Bridge v. 1Varren Bridg,e, 36 U.S. (11 Pet.) 420 (1837).
1°6 A modern version of this argument is COMSA1"s assertion that the 1962 Satellite

Act implicitly gave it the exclusive right to offer domestic satellite service. See COMSATBrief at 7-8, 12-13 and Supplemental Brief at 17, 19 in Domestic Satellite Inquiry,
2 F.C.C.2d 668 (1966). The New York Stock Exchange (NYSE) has argued in a similarvein that the Securities Exchange Act• of 1934 implicitly "mandated" a system of non-competitive minimum commission rates. See NYSE Legal Brief at El 2, 3, 7, 12, 14(August, 1968), Commission Rate Structure of National Securities Exchanges, SEC File
No. 40144 (1968) [hereinafter cited as SEC Commission Rate Proceeding].

1°7 36 U.S. (11 Pet.) at 547.
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other construction, it added, would enable the holders of "old feudal
grants" to prevent the growth of new methods of transportation.'"

Today this case would probably arise before an independent com-
mission charged with statutory responsibility for regulating private
toll bridges, canals, and steamboats so as to serve the "public interest,
convenience and necessity." The applicant for a competing span would
present the commission with a proposal supported 'by detailed traffic
estimates and projections, evidence of its financial and engineering
capability, and a legal brief emphasizing the advantages of competi-
tion. The "Charles River Bridge" company would meet this challenge
to its long standing monopoly with vast numbers of lawyers, engineers,
accountants, and economists armed with a battery of statistics, per-
formance tables, regression analyses, and a fine reputation for reason-
able performance under the commission's continuous surveillance. Its
arguments would be many and its evidence voliiminous. Under the
heading "economic policy," it would argue that the new service was not
needed,'" that it would threaten to produce "destructive pricing""°
and "cream-skimming,'" while denying the public the benefit of
"economies of scale"' which could be achieved with a single bridge.
Its "technical" arguments would stress the need for unified "system
planning,""a the lower technical standards of the competing appli-
cant' and the risk that the competition would promote corner-cutting
on maintenance and safety requirements.'" Finally, there would be a
variety of "public interest" or "convenience and needs" arguments,
dredged up from old cases. Thus, it would be argued that a second

108 Id. at 553; cf. Munn v. Illinois, 94 U.S. 113, 127 (1877).
1" See, e.g., the arguments of AT&T and other carriers in the Microwave

Communications, Inc., 16 P&P Radio Reg. 2d 1037 (FCC 1969) ['hereinafter cited as
MCI]; and Carterfone Device, 5 F.C.C.2d 360 (1966), 13 F.C.C.2d 420 (1968).

11° Sec New York Stock Exchange Economic Brief, SEC Commission Rate Pro-
ceedings, SEC File No. 40144 (1968). Note also the ICC's position that they must reg-
ulate the motor Carriers in order to eliminate "destructive competition between truckers."
Coordination of Motor Transportation, 182 I.C.C. 263, 362 (1932).

111 See, e.g., AT&T's arguments in MCI, 16 P&F Radio Reg. 2d 1057 (FCC 1969).
Allocations of Frequencies in the Bands Above 890 Mc., 27 F.C.C. 359, 367-68 (1959)
[hereinafter cited as Above 890 Mc.).

112 "Bell's watchword has been 'one system, onc policy, universal service' . . ."
Investigation of the Telephone Industry in the United States, 11.R. Doc. No. 340, 76th
Cong., 1st Sess. 145-46 (1939).

118 See AT&Vs argument in Carterfone Device, 5 F.C.C.2d 360 (1966), 13 F.C.C.2d
420 (196S), tliat "[Interconnection] would inevitably result in degradation of service."
Brief and Proposed Findings and Conclusions of Bell System Pal ties at 20.

114 See AT&T's arguments in MCI, 16 P&F Radio Reg. 2d 1037 (FCC 1969).
115 Cf. the New York Stock Exchange's arguments on the effect of reduced com-missions on industry standards in the SEC Commission Rate Proceedings, SEC File No.40144, at 20-24 (1968).
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bridge would adversely affect the scenic beauty of tbe river basin,"°
would complicate navigation and impede the fish.'"

This modern version of the Charles River Bridge case makes clear
that even a relatively simple case can become a morass. How is a dil-
igent regulator to weigh this assortment of arguments involving so
many considerations which cannot be readily measured or quantified?
How can he do this in a rational manner which gives businessmen and
lawyers reasonable guidance for the future? It has been suggested that
an individual's capacity for making a sound judgment about a complex
situation may be seriously impaired by supplying him with much
information which he believes should be relevant but the influence of
which on the situation is not clear."' This makes it very difficult to
formulate any decision having both a rational basis and meaningful
precedential value. Thus, even the same agency has handled basically
analogous situations in contrary ways. For example, tbe FCC's de-
cisions allowing microwave competition with domestic communications
common carriers have been liberal,"° while its decisions on satellite
competition with international carriers have been highly protectionist.12°
Similarly, the SEC has been liberal in allowing competition with the
New York Stock Exchange by regional exchanges in NYSE-listed
securities,121 but reluctant to allow such competition by over-the-
counter dealers.122

Such open-ended inquiry can produce extensive delay—especially
when combined with staff shortages or excessive caution—and as such
can easily forestall potentially beneficial private activity, or even stop
it altogether.'" A mandate requiring that all innovations, however
desirable, should be delayed in order to make sure that each particular

no Cf. Scenic IIudson Preservation Conf. v. FPC, 354 F.2d 608 (2d Cir. 1965).
117 Cf. Udall v. FPC, 387 11.S. 428 (1967).
118 Bok, Section 7 of the Clayton Act and the Merging of Law and Economics,

74 Harv. L. Rev. 226, 295 & n.22 (1960); cf. the discussions of the legal and practical
objections to favorable consideration of post-acquisition evidence in the Sixth Circuit
Court of Appeals decision, 358 F.2d 74, 82-83 (1966), and the Supreme Court's decision
in the Procter & Gamble and Clorox Bleach merger case, FTC v. Procter & Gamble Co.,
386 U.S. 568, 587 (1966) (concurring opinion of Harlan, j.).

119 See, e.g., MC/, 16 P&F Radio Reg. 2d 1037 (FCC 1969); Above 890 Mc,
277 F.C.C. 359 (1959).

120 see, e.g., Authorized Entities & Authorized 'Users 'Under the Communications
Satellite Act of 1962, 4 F.C.C.2d 421 (1966).

121 Rules of the New York Stock Exch., 10 S.E.C. 270 (1941).
122 See Schapiro, Exhibit 1, in the SEC Commission Rate Proceedings, SEC File No.

40144 (1968).
123 See Prettyman, Reducing the Delay in Administrative Hearings: Suggestions for

Officers and Counsel, 39 A.B.A.J. 966 (1953), where Judge Prettyman expressed his feel-
ings that "the inexplicable delays and expense we hear about [are not] due to the incom-
petence of counsel [or] to lack of craftsmanship in trial [but to] the wily lawyer with
a weak case ... who creates all possible confusion so as to delay to the bitter utmost the
inevitable bad tidings." Id. at 970.
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innovation is desirable should be avoided if possible.'" Thus, the na-
ture of the problem is clear. Now, as in 1837, we have the same basic
public interest in competition as a source of innovation, efficiency, and
low toll rates, but today we have no method of objectively weighing
these advantages against the contrary arguments favoring regulation.

C. A Suggested Resolution
A clearer method of decision-making can be devised, where

competition and so-called "regulatory" goals come into conflict. To
accomplish this, there must first be clear recognition by the regulators
and the courts that competition is a basic national economic policy,
and the cornerstone of national economic strength.125 Secondly, the
basic regulatory goals in the industry involved must be clearly defined.
Having defined its goals and recognized competition as a basic policy,
the regulator should then place on the proponent of a non-competitive
solution the burden of showing that it is necessary to achieve the
regulatory goals so defined. This was precisely the basis for the Su-
preme Court decision in Silver: antitrust, and hence competition, were
to be displaced only to the extent necessary to make the specific regu-
latory scheme of the Securities Exchange Act work."° Similarly, re-
garding bank mergers, the Supreme Court has made clear that the
burden of proving the "convenience and needs" justification for an
anticompetitive bank merger rests on the merging banks. They must
prove not only that there is a non-competitive objective which should
be assigned controlling weight, but that this goal could not be achieved
by a less anticompetitive arrangement."'

It is important that the burden of showing necessity be placed on
those who oppose competition, regardless of whether the question is
raised by opposition to a new entry, a request for permission to merge,
or a quest to institute a particular restrictive practice. The regulated
enterprise has the incentive and resources necessary to raise non-com-

124 SCC Hart & A. Sacks, The Legal Process: Basic Problems in Making andApplication of Law 875 (tent. ed. 1958). See also President Nixon's Memorandum to FCCChairtnan Dean Burch, Domestic Satellite Inquiry, FCC Dkt. 16495 (Jan. 1970).
325 The Council of Economic Advisers' recent annual report which urges "more reli-ance on economic incentives and market mechanisms in regulated industries" specificallyapplies this point to regulated industries. Such "industries have been more progressivewhen the agencies have endeavored to confine regulation to a necessary minimum andhave otherwise fostered competition. When regulation has stifled competition, performancehas deteriorated. The clearest lesson of all, however, is that regulation should be narrowedor halted when it has outlived its original purpose." Economic Report of the President108 (1970).
126 373 U.S. 341 (1963).
127 United States v. First City Nat'l Bank, 3S6 U.S. 361, 366 (1967) (on generalburden of proof); United States v. Third Nat'l Bank, 390 U.S. 171, 190 (1968) (onthe requirement of least anticotnpetitive solution).
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petitive yalues. It has detailed information of the operation of the par-
ticular system, be it the telephone network, the stock exchange, or a
bank. To place the burden on the outside party is, in fact, to ask
him to rebut a technical argument not yet made."8 As the FCC
Carterfonel" and MCP° cases show, this approach necessitates dili-
gent investigation and, even in Carterfone and MC/, the competitive
solution might not have prevailed absent the active and imaginative
role played by the FCC Common Carrier Bureau.

Any such method of resolving the "competitive" and "regulatory"
goals will require regulatory performance of a high order, since the
regulator will have to bcar the burden of determining what economic
activities are necessary. This will no doubt require both technical
competence and administrative courage. The present non-method of
inquiry has not been particularly successful. In many regulated indus-
tries, including motor carriers"' and air transport,"2 it has been ar-
gued that progress has come not from direct regulation, but in spite of
it."8 Moreover, as noted above, competition and regulation are not
polar extremes; competition should be affirmatively encouraged so
long as it is not inconsistent with the basic regulatory scheme. Com-
petitive alternatives offer the significant advantages to the regulator
of simplified regulation, better performance, and the greater public
confidence which flows from impersonal decision making by the mar-
ketplace.

CONCLUSION

The Antitrust Division has played a growing role, both as law
enforcer and advocate, in industries covered by some form of govern-
mental regulation. This has been paralleled by increasing recognition
on the part of the courts that competitive policies can and should be
applied as part of a regulatory scheme.'" Thus, in Philadelphia Nat'l
Bank the Supreme Court stated:

The fact that banking is a highly regulated industry critical

128 See ICC v. J-T Transp. Co., 368 U.S. 81, 86-87, 90 (1961); Dep't. of
Justice Petition for Reconsideration of AT&T Tariff, 15 F.C.C. 2d 605 (1968), filed
Jan. 23, 1969.

128 5 F.C.C.2d 360 (1966), 13 F.C.C.2d 420 (1968).
188 16 P&F Radio Reg. 2d 1037 (FCC 1969).
181 See Comments National Transportation Policy and the Regulation of Motor Car-

riers, 71 Yale L. J. 307 (1961).
132 See Comment, Is Regulation Necessary? California Air Transportation and Na-

tional Regulation Policy, 74 Yale L.J. 1416 (1965).
183 Adams, Business Exemption From the Antitrust Laws: Their Extent and Ra-

tional Regulation Policy, 74 Yale L.J. 1416 (1965).
284 See, e.g., United States v. Philadelphia Nat'l Bank, 374 U.S. 321 (1963); Federal

Maritime Comm'n v. Aktiebolaget Svenska Amerika Linien, 390 U.S. 238 (1968); North-
ern Natural Gas Co. v. FPC, 399 F.2d 953 (D.C. Cir. 1968).
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to the Nation's welfare makes the play of competition not
less important but more so. . . . [If jnless competition is al-
lowed to fulfill its role as an economic regulator in the
banking industry, the result may well be even more govern-
mental regulation. Subject to narrow qualifications, it is
surely the case that competition is our fundamental national
economic policy, offering as it does the only alternative to
the cartelization or governmental regimentation of large
portions of the economy.'"

The often controversial efforts of the Antitrust Division have em-
phasized this message in the regulatory arena. The Division's filings
with regulatory agencies have been pragmatic documents dealing with
competitive policy issues in the context of particular industry situa-
tions. They have reflected a healthy skepticism toward arguments for
abandoning all competition to serve some other allegedly necessary
goal. This has enabled the Division to play a distinctive role as an
advocate for a national economic policy, not some particular vested
interest.

The ultimate success of. this effort will depend largely on the
agencies themselves—in particular on their willingness to enforce com-
petitive policies on their own motion, and on their ability to develop a
meaningful method for balancing competition against other policies.
If the agencies instead "leave competition to justice," then the influ-
ence of a competitive voice will continue to be limited to the most
serious cases, simply because the Antitrust Division lacks the resources
to do more. In such circumstances the only alternatives available
would be to increase substantially the Antitrust Division's enforce-
ment capability, or to create some new substantial agency with such
capability and interest, or to make extensive changes in the structure,
proceedures and standards under which regulatory agencies operate.

185 374 U.S. at 372.
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CHAPJTABLE COPTR PUTTON9

This memorandum deseribos the accounting and rate

freatment accorded charitable contribution by four federal

regutatory agencies, the FCC, the 3CC, the FPC and ihe CP.D.

The memorandum also reviews tbe arguments for

and :against al:lowing charitable contributions as an expense

for ratem:Jking purposes. It focuses on the principvl arEu-

ment against allowance, nawely, if a utllity cnn exyense

charitable contributions, it makes the con;:umer an "unwilling

contributor."

The tax laws express a Congressional policy to

encouYage charitable contributions. Regulation has not only

offsA the statutory incentive to contAbutc., but imposes a

penalty on the utility contributor.

it costs a utiJity almost twice as much to contrib-

ute to charity as it costs an ordinary corporDtion.

Government and indpstry should encourag.J regulatoYy

cominissions to abandon ponder, which reF;ult in unequ7i] and

discriminatory treatment of utility contributors so that

utilities can assme the fun burden of coi'porate citizenhip

without penalty.
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A c c c;.

In general, the ICC Uniform Systems of Accounts

treat charitable contributions as general operating expenses,

while the FPC and FCC treat them as mAsccllareous deducLions

from income. The CAB accounts for contributions as "miscel-

laneous nonoperating debits."

The ICC proscribes Uniform Systems of Accounts for

10 categories of regulated industry. Its accounts for Rail-

road Companies and (Oil) Pipeline Companies mali:e no specific

provision for charitable contributions.' It clearly treats

charitable contributions as general operating expenses for

Refrigerator Car Lines and Inland and Coastal Waterways

Carriors.2 it treats "donations" as generaJ ezpenses for

4 -
Electric Street Railways3 and Maritime Carriers. lt treats

"donations on account of catastrophes, cpldemics, etc." as

2

11-9 C.F.R. Pts. 1201, 1204.

Refrigerator Car Lines: Under the categery"Operating
'Expense Accounts - General," Account 469, Other Expenses,
includes "contributions for charitable, social or community
welfare pUrpOS CS " "C10/10. t OrIS tO f ir &Tar tmont s " and
ttdonations to YTICA and similar in.c.;titutions " C .
Pt. 1205; inirtnd and Coastal Wat;:!rways Carriers: Under
the category "General Expenses," Account 1467, Other
Expenses, contains language almost identical to the fore-
going. 49 C.F.R. Pt. 1209.

3 119 C.F.R. Pt. :1202, Account 89.

1+9 C. F. P, t . 1208 A.ccount 9)14; also , A (2.count 779 tr ea t;.1
"Contributl oils to lic):-.q.1 ita:t." a F: an "Other port ex-pc,nse "
tlridE.,)r "Wa, ter Line Op crating Ex.f.)erise "
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gpneral expenses for Express Companies.'

For Motor Carriers and Freight Forwarders, the ICC

treats "contributions for charitab3e social or con-munity

welfare purposes which have a direct or intimate relation to

the protection of the property of the carrier or the develop-

ment of its business or the welfare of its employees" as

,administrative and general expense; contributions whicli do

not have such a "direct and intimate relation" are treated

as income deductions.
6

On the other hand, the FPC and the FCC treat

contributions as a miscellaneous income deduction rath.er

6

49 c,F.R. Pt. 1203, Account 62.

..Common and Contract Motor Carriers of Passcngers:

Administrative and General Expense, Account 1 656, Other

general expenses, subsection (b) and Incom Deductions,
Account 7500, Other deductions, subsection (e), 49 C.F.R.
Pt. 1206; Class and Class II Common and Contract Motor
Carriers of Property, Operation and Maintenance Expenses,
Administrative nnd general, Account /16g0, Other gneral
expenses, subsection (b) and Ded:actions from Ordimiry.
Income, Account 7500, Other deducLAors, subsection (c),
)i9 C.F.R. Pt, 1207; Freight Forwarders: Account 414,
Miscellaneous Incone Charges, and Operating Expense
Accounts, Account 630, Other Exponsos.



than an expense.
? The CAB accounting places contributions

under "Profit & Loss Classifications, Nonoperating Incom

and Expense, Miscellaneous Nonoporating Dobits)"8 in effect

an income deduction.

Effect of Accounting on ,
Rate Treatment

A Commission ruling prescribing income deduction

accounting is "purely an accounting matter" and does not

decide what rate treatment the Commission will accord

charitable contributions. Rp Arip.riclrocALs 31, 13

P.U.R.3d 163, 168 (FCC 1956); Pp_Aytplylingjng1231.Reppr:t'

Fguls, CCH Util. L. Rep.-Federal 7 5326, p. 51154 at 5354

(FPc 1967); to the same effect Re Accounting_Procedure for

Inv t_Tu Culi.t, 50 P.U.R.3d 159, 168 (FCC 1963).

7 Federal Power Commission: Class A and Class B Public

Utilities and Licensees, Part 101, Account 426.1; Class C
Public Utilities and. Licensees, Part 104, Account 426.1;
Class D Public Utilities and Licensees, Part 105, Account
426.1; Natural Gas Companies, Part 201, Account 1126.3;
Class C Naturs13 Gas Companies, Part 2011, Account h26.1;
Class D Natural Gas Comprtnies, Part 205, Account 426.1.
All references are to 18 C.F.R.

Federal Communications Commission: Class A and Class 13
Telephone Companies, Part 31, Account 323; Class C Tele-
phone Companies, Part 33, Account 7100; Radiotelegraph
Carriers, Part 34, Account 5299; Wire-Telegraph and
Ocean-Cable Carriers, Part 35, Account 5299. A11
references are to 47 C.P.R.

C.F.R. Pt. 241, Account 89.
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The VCC justifies 'neon° deduction accounting

on the basis that expense accourIting mlEht bury contriblAjons

in an expense account which "would require ti;ne-conming

and expensive reappraisal and analysis of e%ch such itein

questioned in a regulatory rate proceeding and might, be

misleading to members of the public." 13 P.U.R.d at 167.

income de.duction accounting is "conduc.lve to a rate case

procedure whereby each contribution . . can be advanced

by the carrier as properly includible in operatLng expenses"

and supported by pertinent evidence and argament. 13 P.U.R.3d

at 367.

Nevertheless, if the Commission prescribes income

deduction accounting, it raises a "presumption .-biat the

items in [the] account will not be allowed in the cost of

service . . in a rate case. Hence, the burden of proving

the reasonableness of donations as a cost-of-service item.

falls upon the utility." Re. Amendingl,nnual Re_pprt Foyms,

CCH Util. L. Bep.-Federal IT 5326, p. at 5154 (FPC 1967);

PS.AcI.U.liriLIZIELS1-112_12212.q.:aallaa_1211.U_S41.L.L0212Arig, P •U•R • 3d

440', 1+45 (N.Y. Pub. Serv. Comm'n. 196?).

It is not wholly correct to say that when the

Commission prescribes income deduction accounting, its

Sincedecision is not dispositive,for ratemaking purposes.

v • :1192211.=.......q!lf_21,L.-1:1 121L.C19.•

371 U.S. 1115 (1962), the PPC and the FCC have conctod



2-phase rate cases, the first phase Cevoted to rate of

return, the second to an other aspects of ratemaking.

In the first phase, the Comroission accepts the

uti]ity's operating results as stated on the books and

focuses on the mojor issue of rate of return. If the col:::

pany's books show contril)utions as a below-the-1Lnc item,

pie utility has no opporUunity to argue that they should

be treated as expense items unti] the second plv)se of the

case which may be long deferred.

Rate Treatment of
Ch-Yrit-Jble Contributionc.

?cc The FCC's position is equivocal. In the

?rivatp. Line Caq, the hearing examiner disallowed AMT

contributions as a "holding company c:xpense" F.C.C. 244,

278 (1961)), but the Commission restored Uric diallow(-Ince

(34 F.C.C. 217, 223 (1963)).

On the other hand, AT&T petitioned for rulemaking

in 1963 to prescribe expense accolInting for charitable con-

tributions. The Commission declined to institute rulemaking

and wrote that "it is our opinion that the items of expendi-

ture involved in. your request may not properly be regarded

as costs of furnishing communication service'to the public."

FCC letter dated June 19631 File 9100.. Upon reconsid-

eration, the Commission said that its June 26, 1963 letter

was concerned with accounting only and was not dispositAve



for ratemaking purposes. FCC letter dated . onuary 8, - 964,

File 9210.

Tho Commission's accounting rules plus its J.L:in,J 26,

196'i letter reveal an inclination to disallow charital:le con-

tributions as operating expenses for ratemaking purpose;

the Pr1v4e qp,e, is not a persuasive authority to the

contrary.

Tho 1CCIs policy is to treat charitable con-

tributions as operating expense if they are "directly and

intimately related to the protcction of the property of the

company or the development of its business or the welfare

of its employees." Acewntinc, of N Y Tel Cr, 18E;

I.C.C. 835 94 (1932).9 Its accounting rules for Motor

Carriers and Freight Forwarders reflect this policy. Con-

tributions mode incidentally for the benefit of the opera-

tions of the company may be troatcd as expenses. These would

include contributions to fire departments, business leogues,

the YlICA and similar institutions.

FPC The FPC allows contriLutions of a reason0,?e

amount to recogni4ed and approprirAte chJritable institutions"

as expenses for ratemaking purposes. Ill-Lzilt:,.d_c_12.,12.1.ps:_lip...t..q2.

31 F.P.C. 1180, 1189 (1904). Tt would confine its approval to

charities on the IRS list of exempt organizations.

Prior to the Communications Act of lc,n4, the ICC regnlated
telephone companies.



CAD The CAB does not ailow charitable contributions

as an expense for ratemaking purposes . Delta Air Corp

, 4 C. A.D. 501 1 504 (194 ) ; Re o_no d AD . _I*1:1,11-.RatQ

_Case 35 C. A.R. 511.0, 550, 562 (1962) ; _Aloha Airlines ,,,_Pul..2sidy

13tes „ 41 C. A.B. 48, 56 , 59 (1q64) .

Expense Treatment
s Not Unlawful_

Commissions have discretion to treat charitable

contributions as operating expenses for ratemahing purposes .

Many commissions do so . Priest ) Operating Expenses in the

Spotlight 77 Pub. Uti) . For L. 15, 16 31 Note 7 (Feb. 3,

1966) ; Unit E.)C3,__Tran sit C . v. Nunes ) 209 A. 2d 215) 222

(R. . 1965) . In fact some state courts have reversed com-

missions which disallowed charitable contributions . Sou th-

leTe v . State_Corp Comm n 5 386 P . 2d 515,

544-45 (Kansas 1963); .11ulted_Gas_corp. v. Missiu,ippi Pub.

Servz_com.m 111, 127 S.o. 2d 404) 416 (Miss. 1961); Anplication

pf Diamond State Tel. Co., 149 A.2d 324, 331 (Del. 1959).

And if the Commission in its discretion accords

expono treatment for charitable conLIvibutions, the courts

will not reverse them. West Ohj,o Gas _co. v. Pu'Oic_Util.

n 29/ U . S . 63, 76 (1935) ; v .

Viy n.j.a c 'ovrer go . 5 87 E . 2d I 39 , a )19 ( Va . 1955) ;

Pula ic_Serv _N,OT v . St te 153 A. 2d 801 , 80B-09

.H. 1959 ) ; cjzty gf_Mkami v . FlorVa

203 So . 2d 249, 258-59 (Fla. 1968) .
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Reasons for and Against Allowing
Charitable Contributions as an

r P tj 11E_ 1-.);12.0flAg

The continuing colloquy between proponents and

opponents of expense treatment for charitable contribuLions

in rate cases has produced a list of argments on both sides

of the question.

People opposing expense treatment have argued that

(1) expense treatment makes the subscriber to a monopoly

utility service an unwilling contributor to charity, (2)

contvibuLions increase the cost of service without increasing

the quantum or quality of service, (3) contributions may

increase the cost of service to the point where a ratc, increase

may be needed, (4) contributions are not necessnry to provide

service, OA the corporate charter does not authorive direc-

tors to spend money for general puTdic welfare purposcs, (6)

there is no consideration for the contribution,and (7) the

contribution does not benefit the utility.

People favoring expense treatment argue th-At

(1) the tz17 laws express a policy to encourage eharitnble

contributions, (2) that refus'll to treat ch -iritable con-

tributions as operating exponl,,es will discourage contribo-

tions, (3) if contributions do not support public service

activities, the government must do so - et greater cost

becziuso the uvernnerit relies on paid w,arkers whereris

cha3)ities rely on volunteer workers, (10 cont-ributions may
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avoid the imposition of taxes for similar purposes) (5) corporate

contributions accord with modern busnoss practices, (6) con-

tributions are a responsibility of corporate citizenship.

Also) (7) expense treatment accords with generally

accepted accounting principles) (8) expense treatment accords

with accounting under the tax laws, (9) utility coni-ribl.,tinns

are not largo enough to affect earnings; and (10) contributions

do in fact benefit the utility and its subscribers.

These arguments, or some of them) wore advanced in

Accourrt..iu_of_N.Y.._yeTt_Co., 188 I.C.C. 83 (1932); phesue*.e.

& Potomac Tel. Co. v. Public Sorv. Comm,n) 187 A.2d 475) 485

(Md . 1961 ) p v . Pubi_j;_c

401 P.2d 353 , 374-75, 379-82 ( cal . 3_965) ; _i_V;couriqn jpy

pona tion arld. __Lobby:IDE 5 P . U.. R . 3d 411- 0 3 (14

Pub. Serv. Commln 3_967). Sec also Priest, Opera:tiny, Expenses

in the Slootlight) 77 Pub. Util. Fort. 15, le) (Fob. 3, 1966).

The Utility Consumer. -
an Unwilling Contri,bljtor

The central argument against expense treatmont for

charitable contributions lies in the concept of the utility

consulrior as an "unwilling contributor." The consumer mnst

avail himself of the utility's service) he must pay a price

which incluries thc cost of service, and if the c3t includes

contrilroUons) h€: is forced to make a cr)ntl.ihut;ion to

cha2.ites he may not suppo.rL.



The ICC described the argument as follows:

". . . When respondent makes contributions . .
and charges them to the expense of its telephone
operations, it is in effect exacting . . . these
.contributions from the users of its telephone ser-
vice. It is their r4ht, and not the right of
respondent, to decide what contributions . . .
they shall make. Nor has respondent any powers
of taxation. If contributions-in sufficient amount
are not made voluntarily and there ml:;st be resort
to taxation) it is through the established agencies
of Government that the taxation should be imposed,
and not through telephone companies or other public
utilities in the guise of expense for service fur-
nished." 188 I.C.C. at 95.

To the same effect pro,10 qt1s..y..4s LIAT:L CO., 31 F.P.C. at

1190, n.10; Re. J)mendment_ to 11Qte Schedulrls of the SL_New

EnElajA_T. ....Co.., Conn. Pub. Comm'n,Docket No. 10769,

'Finding and Order dated April 23, 1969, p. 15; Re Chesueal.i:e

J.-.:9,to_pps.;__Zel,:.. , 14d . Pub. Serv. Comm n Case No. 6233,

Order dated Nov.' 19, 1969 p. 28; Re_Pacifl,c Tel.,___Lys.;1_ Co.,

• 53'P.U.R.3d 513, 586 (Cal. Pub.'.Util. Commtn 1964); also,

the Yklc.iffj.c_11.?_ ct.T9-.1...!...So. (Cal. rlup. Ct.), Chg.sill-ick.g

po_typac T!?,3„,..Co. and Kew___YoTcil.....Co.,....1.-ALcolting cases,

cited fuDra.

Analysis of the "Unwilling
ContTi.butor" Arrum o t, ,
111••••••••••• •••,••,...1, •01.. .

To determine what is the proper l'ate. case treat-

ment for charitale contributions, we must scillark‘ly

the quesLiun, is the uLility consumer truly an "unwilling

contr:Ibutor," Is ho 3ny wol.e of Lin unwilliag contril.utor

thE3n the ordinary consulqer or the ordinary t..y,..payor. 74-
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he is an unwilling contributor, is bu seriously hurt. Are

there public policy considerations justifying the imposition

of some burden on the utility consunev.

(1) All consumers are unwilling contribittors.

Analysis shows that the consumer fares th2 same

in both utility and competitive markets. Suppose wu

have a product which is fully competitive. Prices will.

seeh the level of the lowest-cost manufacturer. If hr..

includes contributions in his cost of service, then the

consumer must make a forced contributio.1 to buy in this

market.

FCC Commissioner Doerfer recognized this fact:

• • . It is common knowledge that charitable con-
tributions from any business establishment ultimately
come from the pockets of the people. Obviously, they
are recouped in the sales price of tho product or the
service. There appears to be no valid distinction
upon this ground whether it be a private corporation
or a public utility." 13 P.U.R.3d at 170.

(2) Stockholders are unwilling contributors.

.. When a corporation makos a contribution to charity,

it is interesting to speculate on who has made the contribthon.

Is it paid for by the consumer as an increased price or is it

paid for by the stockholder as 'a profit forogone. Indeed, it

is both.

The arguNont that utility cons,umr:rs are unwilling

coniritutors echoes similar arguroonts made D geli,:!r:itic,n ago

about stockhDldePs. Note, "Donation to 1.:ducati:,nal



-3.3-

etc." 102 U. Pa. L. Rev. 243, 2116-117 (1953); Note, "Corpora-

tions - Ultra Vires Acts, etc." 52 Mich. L. Rev. 751, 72.-53

0954). When directors voted to make corporate contributions,

it was argUed that this made stockholders unwilling contribu-

tOYS. Today, that point,of view is almost universally rejected,

in many casos by statute. Priest, "Charitable Dispositions:

porporato Giving," 1962-1963 Va. L. Weekly Dicta at 111; Note,

"Donations to Educational Institution, etc." 102 U. Pa. L.

Rev. 243, 245 (1953).

(3) Taxpayers are unwilling contributors.

The taxpayer is also an unwilling contributor. In

1969, American individuals and corporations contributed i;1.6.0

billion to charitable organizations. rJ.Y. Times, Mar,:h 31,

1970 at 22. lf we assume that theso individuals and corpora-

tions paid income taxes at a median incremental tax rate of

25%, this means that the Federal Government forewent approx-

imately $11.0. billion in taxes because of taxpayer contribu-

tions to charity. You and had to pay highur taxcs to make

up the difference.

We are all unwilling contributors whether we are

subscribers to a monopoly utility service, an ordinary

consumer, a stockholder or a taxpayer. How is it that the

law gives corporations and ordInSry taxpayers the richt to

force us indirectly to make. contributions to charities ve

mny nol. support.
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0) Congressional policy favors charito1116 contr
ibutions.

The answer is, the tax lrYs express a Congressional

policy of encouraging charitab3e contPlbutio
ns. Charities

fill a vital role in meeting community needs.
 A need arises

for a now hospital, or to aid the victims 
of disaster, or to

deal with any ninbor of community needs, Citizens identify

these needs and organize to moot them. SocieLy benefits

from their effort and government is relieved 
of a major

responsibility.

Society does not have the resources to meet a
ll of

its problens today, it must establish prlo
rities. rn each

community, the local citizenry is best equippe
d to sv where

society should direct its efforts. When the citizenry l!s

sufficiently aroused to form a community organi
zatinn to

deal with a problem, pulAic policy reqnros the 
governmont

to back them up.

Washington cannot identify and :lerve every soci1:1
1

need. But if does give stapport to pulilic-L3pirited cit
izens

who roach out to serve those needs by cncour
aEing taxp'Jyers to

support them thl-ough charitable contributions. 
And li!aAingtan

protects itself froir, supporting frivol -Du community efforts

by est:.:blishing procedures whereby tile Intorno] Revelluc Service

posses on the tnx exelilpt stntus of chorjtable 
organiatinns.

it is pleasant iv-j)roduct that ch;tritic Dftn

soIve palic needs at a lower economic cot. th:
n govDrnLcrit



agencies. Charities make extensive use of volunteer personnel

whereas government often generates expennive and cumbersome

bureaucracies to do tile same job.

Today, the influence of government ds grGat in all

'institutions. Many people, particularly in the field of

education, fear that reliance on governwient support wjll lehd

to state control or state domination and a possible erosion

of acadcnic freedom. Government control does not confc,rm

with Amoricals traditional reliance on private enterprise to

achieve social and economic goals. Private support throuLh

charitable contributions tends to reduce. the inCluence of

government in private institutions. And, at the same time,

it tends to reduce some of the many delmnds cr overnment.

Because society recogni7,es the vital role charities

play in meeting public needs, it tolerates an economic system

which makes us all to some degree unwilling contributors. It

places limitations on tho degree to which an individual cbn

make society an unwilling contributor to his pr,rs:,nal charity

by placing limits on charitable doductions in thc= income tax

laws. Similarly, regulatory commissions can place limits on

the degree to which utilities can rilake their consumers unwill-

ing contributors by allowing for ratemaking purposes only

those contributions which moot the regulatory tests of re:J.-

sonableness and prudence. FCC C.:immissionc.r Doerfer, dissent-

ing. 13 P.U.R.30 at 169; Soutl-wer-;tern Bell Tol CO V rq'ttP• • _

Coro. Com:nlin "-)86 P.2d 515 545 CK.,-,n 19(3'- 5 J
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0) Regulation penalizes the utility contributor.

The tax laws provide an incchtive for tr.Lxpayers to

contribute to charity, but regulation has transformed this

incentive into a penalty for utilities.

If an ordinary corporate taxpayer contributes

$1,000 to the Americar; Cancer Society, he can decluct

on his income tax. This reduces his real cost to :1:520. The

Federal Government contributes Vin through abatement of

taxes.

If a utility contributes $1000 to the American

Cancer Society, we are told, first, it is not an expensc,,

it cannot be charged to consumers, it must be chargfA to

stockholders. On the othcr hand, we are also tolO

the Vi80 tax reduction must be used to roducu operating

taxes, vhich consumers pay, and not to reduce tho

cost of the contribution chorged to the stockholders.

Accountants express this thought by saying thrA

ve charge contributions "below-tho-linen after the

determination of operating income) but we crE.dit oporatin

taxes, an "above-the-1.ine" expenr!e account, for thc tax

reduction associalied with the contributic,n. Thi!; mans

the stockholder !flakes the contTibution but the Cr)Mtrqflr

receives the tey benefit. Tbr: utaity los:s its entirc

incentive uilder the tax 1 ,,rs to make charitable, contribu-

tions. in fr,)cL, it costs the. utility stocicholdr J.Imost



twice as much to contribute to char. ,-- U;, 000) as it cost3

the ordinary.taxpayer ($5-20).10

The FCC ju'Aifis its refusal to treat the tax

effects of contributions in the sa!no nanner as it treats

contributions on the basis that the accounting mould be

complicated and might be interpreted as showing that the

Commission inclined toward tax normalization accounting.

q3 P.U.R at 168 (1956). At that tine, this could have

had ramifications as to the proper accounting and rate.

treatment for accelerated depreciation, a problem irooted

by the Tax Reform Act of 1969.

ConPluc;ion

Faced with a hostile or uncertain regulatory

environment and the prospect that contributions may penal-

ize their shareholders, utility manageramt will contribute

less to the-Solution of social problems through private

effort, less is their wont and less than corporate

management in general.

If Congress continues to bolieve tha÷ private char-

ities perform a vit:,1.1 role In meeting cemtnunity needv., if it

wishes to encourage public 2upport fo]i theso charities, and

if it wishs to permit all c!itien:3, personal ;1,1 cuporato,

reg'tlated and non-regulatoi: to contribute on an eqqal and

10
The Kansas Comission Tirfaalized the tax effi-:cts :.:17 charitablecontributions in &-)1.1thwe',5t!! Tel. Cc,. v. St%te Dorp.
CoEmIn, 326 P.2d 515, r.P-il:.-1±5 (L-an. 196).
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nondiscriminatory basis, steps sholad bo taker to

the permity imposed on utilitdos who qeek to eyercise thei
r

corporate citizenship.

CommissionF2 shou3d lo encourz-iged to permit contri-

butions, reasonable in amount qnd to recognIze charLtios, as

a part of a utility's cost
.r• service for ratemakinc.; purposes.

Brcause of the trend toward multiphased rate cases, it is

important that Commissions also amend. their accounting rules

to provide for expense treatment for charitable contributions

so that they will be recognized as costs in the early phases

of rate cases.

Neither Congress nor Commissions should establish

limitations on charitable contributions beyond thos inclued

in the tax laws.
11 Rather, Commissions shou3d decide whether

contributions meet the tests of reasonableness and prudence in

each case tbat comes before thm.

- Five percent of taxal.,1 income. 26 1J.S.C.A. 170(b)(2).
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UNITED STATES DEPARTMENT OF JUSTICE

WASHINGTON, D.C. 20530

Dr. Clay T. Whitehead
Staff Assistant to the President
Executive Office Building
Roam 110
17th & Pa. Ave., N. W.
Washington, D. C. 20500

May 12, 1970

Dear Tom:

Your NCTA effort WAS splendid. It is perhaps

a little unkind to us lawyers and bureaucrats--but,

so long as you give us prospective future "former Anti-

trust Division employees" preference under your regulatory

scheme, we shall not interpose mere objections as to form.

Sincerely yours,

/.PIA
DO D I. BAKER

Deputy Director of Policy Planning
Antitrust Division
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NI-E1,,10-atiNDUAI FOI-1

Dr. Myron Tr ibuu
Aceir3t Zlscretary
for ScicInce awl Toclanolcf,y

Dcpartraent of Ccarrifiaorco

I see no objction.0 to tile Department of Co-L-arDerco proviclin3

whatever tochnicn.1 ar351:Dtztr.ica to the Stato Aianka would. lir.;

twcf.al. to them. tioweve::, I think We sh,)111(1 bo avi,-.1.re of two

caveat5.

o4 you note, the clil!ficulty filth:emit-1s ralbstantially

exp2ncled. activity. thri..t we shoul.,:.1 riot bscolne too

deeply involved in Cle a3pccto of the :P,C.A certifi-

cati.on. I aia not all bur4.-.; wIlat tlio 1132:al prol)lczns rnky,1-it
thertl, but it would b<1 vii,se to ask Laynik or solneone in tile

Justice DcTartincra to ad.vi.:3c ti.);1.t ror.tttor. .A.nd. from a purcly

p:Alacal st-.1nripoint, I thir:1; woul.,...1 be v.;.-..1.1./..InirrtlAe for th.r.)

Departmeilt to be calJt in tile role o:f. antx,,,:7,oaicA

plan1;.

Ciay T. •,-.1-.11:011z)acl
Speci.,11i.sz..!,;t7:nt to CI° Frosiderl.t

cc: Mr. Whitehead
Central Fileo

CT \Whitehead :jrn



THE' ASSISTANT SECRETARY OF COMMERCE

WASHINGTON, D.C. 20230

:; 1'370

MEMORANDUM FOR

Dr. Clay T. VVhitehead

Staff Assistant

The Whitc... House

You should be aware of the enclosed correspondence.

Daspite E3. reasonably explicit statemant of our Alaskan

communications study plan, the state government novv

envisages El substantial expansion of the DoC role. We

agree that assistance is required in the RCA certification

proceeding. But note the reservation on additional financ-

ing.

I will be seeing Governor Miller this coming weekend an
d

'plan to discuss this among other matters.

Encl

/4,44, /1,

Myt on Tribus

Assistant Secretary

for Science Ee Technology
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- -DATE. : May 4 1970

SULsJECT:
•

. .

I am ene:Cosing herein a copy of a letter thjs
addres.,2c:d to Edsar C. Hayden, Director, Alaska Telecomr.unons •
Program, Office of the Assistant Secretary of Commerce, WFJ.-;hf.nton,

. D.C. _

Per our previous tole,2hone conversations, I 1;rut ir.hFIA;
will write rir. Hayden directly confirmins your meetin
specifying those areas wherein his offj.ca will be cr. •

p.!iistanco to you in presenting the public interest 1.n th.a sub:ect
.proceedins; and confirming that the State of Alaska will net
financially oblizated in any way for the services to be rz:n:aef.ed..
I would appreciate a copy of said letter.

When time permits, I. would appreciate receivins.
.1-T..port or your meetin2; last week so that I can forwd a copy
ol"' same to the Secretary of State. J.. trust the Attorney Genc:ral
1.2:11 be kept Li15-to7date on your propt)sed strat.esy in• t;.-Iis case.

11,71c1.

3



NIMM1111==.1.„
•• •

irso

C.
.1%:?rta
efff.. of' thr:: .As5j.;:;t -At

of'
D.C. 20'..30

r IThy,f;fm.:

I to yo1.1

of yOlAll
Sallfcv Attol.m2:v

Oibbs t.c.; confc:r v--)11

. f1.1c(1. no by
.c(*n that lw.1

vit:) you thj.n

Vclry trul

O. Y.1.J.:7T
ATTOr.

/

ny: Warj1c1:1 .

D(..riut:y

f'or
C.
t

•• I



COMPETITION IN THE SKY

Remarks by

DONALD BAKER
Deputy Director of
Policy Planning

Antitrust Division
Department of Justice

Prepared for Delivery At
NBC Affiliates Convention

Waldorf Astoria Hotel
New York, New York

May 21, 1970



(

The Administration thinking on domestic satellites

proceeds from a very simpie premise: that the free market

should control the allocation of resources to the extent

feasible. This mundane notion is, we find, broadly

applicable to the field of domestic satellites.

In this country, fortunately, competition is the rule

and regulation the exception. We resort to direct regula-

tion in two types of situations where competition is not

fully satisfactory. The first involves a natural monopoly

(such as the local telephone network) where competition

simply would not work in economic terms. The second type

of situation is where competition does not secure some

specifically defined social goal - such as the solvency of

banks or of full disclosure to the securities investor.

Neither exception seems applicable to domestic satellites.

Here competition is workable in economic terms and there are

4 %t no overriding social goals that dictate a non-competitive

solution.

There is the problem of spectrum scarcity - but this

turns out not to be controlling. The technical committee

appointed by the White House found that,wing conventional

parameters (such as 30 ft. antennas), enough orbital space

exists within the 4-6 GHz range to accommodate at least 16

satellites, each capable of covering all 48 states --and



many more covering smaller regional areas. Not all

these "slots" are available to the United States - for

'Canada and others have claim - but at least half of them

can probably be counted on. We also found that a domestic

satellite system was likely to cost at least $100m to

build. Needless to say, that's not cheap admission, even

for the big ticket operators. Moreover, novel services are

involved and commercial success cannot be guaranteed. In

the face of these commercial realities, spectrum space suddenly

becomes much less of a problem. In fact, we found that open

entry would not be likely to produce enough applicants to

fulfill the eight or so nationwide orbitable "slots" that

might be available for their use. In sum, the satellite

spectrum space might well be about as available as UHF channel

space is in most remote areas of the country - that is to

say generally available to any licensee willing to risk his

shirt.

Wh.y, we asked, should not the same principle be applied

to domestic satellites? In other words, the FCC could adopt

a basically open entry policy at ttie initial stage of

satellite development - thereby letting the marketplace

determine what kinds of systems (if any) are put up.

Basically, this would permit any financially qualified party

to obtain an allocation of space more or less on a first-

come first-served basis.

2
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This arrangement has some important advantages. First

of all, it would clearly simplify the regulatory process.

Administrative uncertainties and delays are a serious

source of concern, especially where one is dealing with

new technology. One has only to look at the FCC's Domestic

Satellite proceeding to see this point: Five years have

elapsed since ABC made its original proposal. Lawyers and

bureaucrats have spent thousands of hours on the subject.

They have launched some impressive piles of paper - but no

operational satellite. The whole process has been slow,

uncertain, and costly. It should be avoided as a model if at

all possible.

Secondly, competitive entry can be expected to produce

better economic results - especially in terms of technical

and service innovations. Of course, even under competitive

entry, we would not expect a large number of systems right

away. The price tag is simply too high. This means that,

at best, any competition in satellite service offerings would

tend to be among a few oligopolists. (or between them and the

terrestrial common carriers). Such competition is unlikely

to lead to vigorous price competition - and yet some price

competition might well be possible, especially where excess

,or off-peak capacity is involved. And, here as in some other

industries, technological competition isEtill quite possible

indeed, even amcmg a few oligopolists.

3



Moreover, I would stress that entry confined to one

or two entities as a result of market forces would be

quite different in effect from the same result achieved by

regulatory action. Such a marketplace result would suggest

that those with capital, resources, and experience see

relatively modest opportunities in satellite communications

for domestic purposes at this time; but the door would

remain open to them (assuming available spectrum space) if

and when market conditions or technology justified it.

Thus, such a competitive entry policy -- even combined with

very limited actual entry -- would condhue to act as a

spur to innovation of low-cost technology. Limited entry

achieved by regulation would, on the other hand, probably

tend to inhibit technical innovation by those not having

some financial stake in the system chosen and reduce the

incentive for competitive innovation by those involved in

the system. While there might be an opportunity for latert

entry, those left out might well conclude that they would

not have a substantially better chance the next time around;

and this would in turn lead them to devote their capital

and technical resources to other areas of innovation and

growth where regulatory barriers were lower.

The Administration proposal advocates coMpetitive entry

into sttellites. At the same time, it does not represent an

4
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a priori commitment to any particular satelgite scheme.

We made that very clear in the statement:

"Government policy should encourage andihcili-
tate the development of commercial domestic
satellite communications system to the extent
that private enterprise finds them economically
and operationally feasible. We find no reason
to call for the immediate establishment of a
domestic satellite system as a matter of public
policy. Government should not seek to promote
uneconomic systems or to dictate ownership
arrangements; nor should coordinated planning
or operation of such facilities be required
except as essential to avoid harmful radio
interference."

This approach is challenged by Commissioner Cox in

his recent dissent to the Commission's Domestic Satellite

order. He feels that thes Commission

seek . . .Froposals for a high capacity multi-purpose

system." Such an approach would involve "pooling the

resources of as many users as can be accommodated in a

basic high capacity system, while still holding out the

possibility of separate systems for those who could be

better served in that way." This embodies a regulatory

judgment that one form of development is preferable to'

others. I find this troublesome. As an antitrust lawyer,

I suppose I am entitled to be skeptical of broad joint

ventures covering most actual and potential competitors;

dey tend to cleate the temptation and opportunity to hold

5



back on innovation for commercial reasons. 1/ As an

antitrust lawyer, I am also skeptical of such regulatory

judgments - particularly where they involve new and

emerging technology. History suggests that regulation

has been much kinder to the lawyer than the inventor.

Let me summarize. We in the Administration have

sought to find policies that are consistent with the needs

of a rapidly advancing art. First our proposal would

simplify FCC decision-making; the process would be much

more expeditious and predictable than past regulatory

methods, and much less dependent on second-hand data, un-

certain projections of demand and technology, and slanted

claims and counter-claims of highly interested litigants.

Secondly, it would encourage potential innovators and

suppliers to focus more concretely on the markets for

new services. It would encourage them to search out the

needs and desires of potential users -- and their willing-

- ness to -pay for the costs of particular new services. And',

1/ See, e.g., the Government's complaint in United Statap
v. Automobile Manufacturers Ass'n., Civ. No. 69-75-WJC (filed
January 10, 1969); this was settled by consent decree re-
quiring separate action, CCH TRADE CASES 172,907 (1969).

6
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by the same token, it would also force potential users of

satellite services to think through the benefits and the

economics more thoroughly than they have in the post. Pie

'in the sky is great - so long as someone else has to pay

for it.

The Administration's competitive approach sounds

fairly simple - at least when compared with the alterna-

tives. Of course, me all know that it is not simple in

absolute terms. There are a variety of complex legal and

other issues which I have spared you in the interest of bre-

vity. Particular arrangements could raise tough antitrust

questions - covering such subjects as joint ventures and

access of local terrestrial communications networks.

Let me mention one eXample by way of illustration.

One7way television distribution appears to offer the most

immediate economic use of domestic satellites. Such

satellite distribution could eliminate the elaborate

terrestrial networks now required and produce substantial
4

V, savings to its users. This in turn might lead the major tele-

vision networks to form some sort of joint venture to run such a

satellite system. 2/ Unless such a system included non-network

2/ For the purpose of this discussion, I am assuming that the
'formation of such a joint venture would not, of itself, violate
Clayton Act 57 or Sherman Act §§1-2. tut cf. United States

•••••miMaN.emMS.V.MOD

v. Penn-Olin Chemical Co., 378 U.S. 158 (1V64).

7



interests, it might reduce competition in networking and

broadcasting; existing networks would benefit from

the advantages of a more efficient system, while the

outsiders would suffer from being excluded. This kind

of issue is familiar in antitrust. It has been faced

in a number of antitrust cases involving essential joint

facilities - such as the Associated Press, a terminal

railway, or a produce market. 3/ The rule which has

emerged from dese decisions - which would be applied

to network joint venture - requires that those controlling

such an essential facility grant equitable access to all

those in the trade on equal and non-discriminatory terms.

With a broadcast distribution facility, this would clearly

include other networks, independent broadcasters and CATV

operators. How, you might ask, would such access work

with a satellite? I would suggest something along the

3/ Associated Press v. United States 326 U.S. 1 (1945);
United States v. Terminal R.R. Ass n., 224 U.S. 383 (1912);
American Federation of Tobacco Growers v. Neal, 183 F. 2d
869 (4th Cir. 1950); Game° Inc. v. Providence Fruit and 
Produce B1A., 194 F. 2d 4-TIst CIT-7-1T52), cert. denied,
-3-47i-U7-$17 (1952).
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following lines. When such a joint venture satellite

system was being set up, all interested parties would have

'to be given a chance to join and participate or at least

lease channel space. Enough satellite capacity would

have to be built by the joint venture to meet all firm

commitments. However, once the satellite was up, and

all capacity was in use under firm commitments, nothing

would have to be done at that time. Late-comers desiring

access would simply have to wait until the next new satellite

was built.

This is but one example of the specialized issues

one can envision. They are difficult, but not insoluble.

We think that antitrust - 'the traditional regulator of

most of the economy - can provide satisfactory implementa-

tion for the competitive cheme the Administration proposal

embodies.

•
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Before the
FEDERAL COMMUNICATIONS COMISSION

Washington, D.C. 20554

In re Applications of

RKO GENERAL, INC. (KHJ-TV)
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New Television Broadcast Station

DOCKET NO. 16679
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File No. BPCT-3655

BRIEF OF DEPARTMENT OF JUSTICE AS AMICUS CURIAE

I . INTRODUC:TORY STATEMENT 

This proceeding involves a competing challenge to the

Application of RKO-General Inc. ("RKO") for renewal of its

broadcast license to operate station KHj-TV on Channel 9

in Los Angeles, California. On August 31, 1969, the

Hearing Examiner issued an Initial Decision aenying the

application for renewal. 16 RR 2d 1381 (1969) He made

extensive findings both as to the licensee's programming and

its competitive practices in securing advertising. He

recommended that: the )icense be granted to the competing

applicant, Fidelity Television Inc., Norwalk, California

("Fidelity").



•

Among other things, the Examiner found that the applicant

had practiced various forms of reciprocity in order to secure

advertising for this station.. Reciprocity has been described

by the Supreme Court 'one of the congeries of anacompetitive

practice at uhich the antitrust laws are aimed. . ." F.T.C. v.
••••••..

Consolidated Food cm.,, 380 U.S. 592, 594-5 0965). The

Examiner's findings raised serious question of possible anti-

trust violations by the applicant. The Department of Justice

is filing this Brief amicus curiae to give the Commission the

benefit of its views on these questions. These considerations

are clearly relevant to the Commission's licensing responsi-

bilities under the Communications Act, for the Commission is

obliged to consider "the reasonableness of such . • . .

practices in the light of . many relevant factors including

alleged antitrust violations." United States v. Radio Cou.

of America, 35b U.S. 334, 348 0959).

Our discussion of these issues.rests entirely on the

factual findings of the Hearing Examiner. 1/

On March 7, 1967, tbe Department of Justice filed suit
against RKO and its parent General Tire and Rubber
Company. United States v. General Tire & Rubber Compapi,
C-67-155 (N.D. Ohio). The case is still pending as
there has not been any adjudication on the merits.
For the purpose of this Brief, we arc not relying on any
additional information received in the course of
discovery in the General Tire case.

2
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This is a somewhat unusual renewal proceeding: it

involves findings that a licensee has engaged in affirm-

ative anticompetitive practices. The.present proceeding

does not raise any of the broader policy questions on

market structure which are at issue in the Commission's

IIone-to-a-customer" 2/ and other cross-ownership

proceedings, 3/ and which were discussed in the Commission's

Policy Statement on license renewals of January 15, 1970.

The instant case also differs from the Frontier Broad-

sIIILLIa case, where the Department has supported a hearing

on license renewal on the ground that the licensee held

undue market power in the relevant market. In that case,

as no allegation of affirmative anticompetitive conduct

was involved, the Department recommended that there be a

limited license renewal so that Frontier could dispose of

either its television license or its interests in other

media in the market. See In re Application of Frontier

Broadcasting Co., FCC File No. BRCT-338. Unlike the above

proceedings, what is at issue here is not market structure,

but anticompetitive conduct by a particular licensee--RKO.

FCC Dkt. 1 81 1 0.

CATV Rule Makitig, FCC Dkt. 18397.



In its Policy Statement, the Commission stated that,

"if the applicant for renewal of a license shows in a

hearing with a competing applicant that its service program

during the preceding license term has been substantially

attuned to meeting the needs and interests of its area,

and that operation of the station has not otherwise been

characterized by serious deficiencies, he will be preferred

over,the newcomer and his application for renewal will be

granted." (emphasis added) The Commission stressed that,

in using the term "substantially," it meant "solid" or

IIstrong" performance as distinguished from service only

minimally meeting the needs and interests of the area.

Our position is that a broadcast licensee which has

engaged in the type of reciprocity practices found by the

Hearing Examiner--practices which we believe violate the

antitrust laws--can never be regarded as "substantially"

meeting its public responsibilities under the Communications

Aet of 1934, or being free of "serious deficiencies."

Accordingly, if the Commission sustains the Examiner's

findings on these issues, it should reject RKO's application

-4



for renewal. We take no position on whether the license

should be awarded to the competing aRplicant Fidelity or

whether the proceeding should be opened up to applications

by others.

•



II. THIS PROCEEDING

This proceeding began in 1966, when RKO applied for

the renewal of its license to operate KHJ-TV on Channel 9

in Los Angeles. Shortly thereafter, Fidelity filed an

application for a construction permit tooperate a station

on Channel 9 in Norwalk, California. The Commission

issued an order on June 8, 1966, finding the applications

of RKO and Fidelity mutually exclusive and directed that

a Hearing be held to determine which of the applications

would better serve the public interest. Evidence was

taken. Following the filing of United States v. General

Tire & Rubber Co., this proceeding was reopened to

consider thn reciprocity issue. In doing this by a

Memorandum Opinion and Order released March 11, 1968, the

Hearing Examiner made clear that evidence on the alleged

reciprocal trade practices of RKO must be "patently

germane to RKO's stewardship of KHJ-TV." Extensive evidence4
It

was then taken on reciprocity.

On August 11, 1969, the Heaang Examiner issued an

Initial Decision denying RKO's applicatio.n for renewal

and recommending that a construction permit be awarded

to Fidelity. As shall be more fully dfscussed below, the

Examiner made extensive findin s that RKO had engaged in

6
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reciprocity as a means of selling advertising on KHJ-TV.

He found that the programming performance of KHj-TV had also

,been poor:.

[Ain inordinate amount of,time was devoted
by KRJ-TV to a bit-of-old-movie, a plea-
for-the-sale-of-goods-or-services, a bit-
of-old-movie, a plea-for-the-sale-of-goods-
or-services, a-bit-of-old-movie, a plea-
for-the-sale-of-goods-or-services, hour
after day, week after week, month after
month, year after year, ad infinitum ad
nauseam. To hold, and such Is the -57Tfaing,
that this kind of air-time utilization
does not serve the public interest is an
exercise of restrained understatement.
Such air use by a station serves well the
interests of the station and the advertiser.
As the record amply demonstrates, it barely
touches service to the public, much less
service in the public interest. (Initial
Decision, p. 100).

7



ITT. FACTUAL  BACKGROUND

After a full hearing in this proceeding, the Hearing

Examiner found that RK0 had engaged in reciprocity. His

findings included the following relevant factual informa-

tion on the applicant and its reciprocity prnctices.

A. The Applicant

RKO operates AM, FM or televtsion stations pursuant to

licenses granted by the Commission in Roston, New York,

Isimphis and Los Angeles. RKO is a wholly-owned subsidiary

of General Tire & Rubber Company ("General"). General and

its subsidiaries engage in a wide variety of activities

in addition to broadcasting. They manufacture and dis-

tribute automotive tires, plastic products, rocket pro-

pulsion systems, chemicals, rubber goods, military ordnance

components, and electronic enuipment and various other

industrial products. General and its subsidiaries also

operate movie theatres and community antenna television

systems and furnish commercial air transportation. (Finding,

23 and 24.) 4/ Finding 22 contains official notice taken

by the Hearing Examiner of Fortune,.MaY.15, 1969, page 170:

that source discloses in 1968 General had total revenues in

excess of one billion dollars and total assets of n2 million

dollars.

4/ All references herein to "findings are to findings
contained in the Hearing Examiner s Tnitial Decision.

8



B. RKO  Practiced Rfplanaaity

As the nxaminer recognized, reciprocity may be

defined as the direction and allocation of a firm's pur-

chase of goods and services so as to promote the sale

of its products. The essence of the arrangement is the

willingness of a Company A (in this case RKO) to buy a

particular product from Company B on the understanding or

expectation that Company B will makd certain purchases from

CoMpany A. 5/

5/ The Supreme Court in FTC v. Consolidated Foods Corp..,
380 U.S. 593, 594-95 (1W-5), cifia—carth approval
the following exposition of reciprocity:

A reciprocal buying arrangement mny arise either

through formal contract or through an informal
understanding that may be scarcely distinguish-
able from a mere policy of cultivating the good
will of a lnrge customer. The essence of the
arrangement is the willingness of each company
to buy' from the other, conditioned upon the
expectation that the other company will make
reciprocal purchases. The goods bought ere
typically dissimilar in kind, and in the usual
case could be obtained from other sources on
terms which, nsid from the reciprocal purchases,

would be no less advantageous. Where such a
relationship is well established, it prevents the

competitors of ench company from selling to the •
other company, and affords to each company what-

ever increase of size and strength can be derived

from an assured place as supplier to the other.
Edwards, in National Bureau of Economic ResearA,
Business Concentration  and Price Policy, 331, 342

(P)55T-



The Examiner's findings show that this reciprocity

was intentional.

General and RR° established a "trade relations" program

in the early 1960's. IITrade relations were described es

negotiations between two companies with the central theme

being "if you buy from me, I buy from you." (Finding 126)

Such a reciprocity program usually involves officers of the

company other than its usual sales personnel. The Examiner

found the record to contain substantial evidence of sales

made by General personnel who were not members of General's

sales staff. (Finding 126) The key General and RY0 per-

sonnel in the trade relations program were identified as

John G. Ragsdale, General's Director of Trade Relations;

James B. Filsoh, Ragsdale's West Coast Assistant; G.

Lawrence Murphy, jr:, Ragsdale's Assistant in Akron, Ohioi

Robert E. Wilke, RKO's Director of Corporate Relations;

Harry Trenner, RRO's West Coast Division Director; Donald

Quinn, RYO's Director of National Sales; and Sam Slate, Vice

President of RYO. (Finding 127).

John C. Ragsdale, as General's Director of Trade Relati6ns,

established files on all companies purchasing from or selling

to General and its subsidiaries as well as files on other

10
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companies included in Fortune Magazine's listing of leading

corporations in the United States. The contents of Ragsdale's

files included information as to the amount of annual sales or

purchases between General (including RKO and other subsidiaries)

and its suppliers or customers, the appropriate company personnel

contacts, and the status of relations between the companies.

(Finding 128)

Reciprocity involves various kinds of conduct, but it can be

roughly divided into two types, One form of reciprocity is overt.

It involves explicit agreements resulting either from mutualrego-

tiation or coercion. The second form involves more subtle efforts

to convince suppliers to redirect their purchasees to the company

which is buying from them and results in informal, but implied,

agreements. Such pressure istsually applied informally by a high

ranking official of one company to a counterpart in another.

The Examiner found that General and RKO engaged in reci-

procity involving explicit agreements. His findings state that

General and RKO would engage in bilateral negotiations with a

supplier or would-be supplier in furtherance of their reciprocity

policy.

1. The Hearing Examiner found that in the case of Olin Matileson,

General entered into a specific "verbal" agreement that in return



for General's purchases of polyols, an Olin Matheson

product, Olin Matheson would purchase radio and television

advertising from RKO. Finding 175 of the Hearing Examiner's

decision. describes that agreement,and shows how it was

used to try to obtain similar agreements with other com-

panies:

A Report of Call dated April 30, 1963,
written by J. W. Fleck of Union Carbide and cir-
culated to six Union Carbide officials, covered
an interview between Fleck and D. A. Kepler,
Director of Purchasing for General Tire and
Rubber. The report began by noting that Kepler
had disclosed further details of a General Tire
deal on polyols with Olin-Matheson. These were
thc details listed by Fleck:

"1) Agreement between  General and  Olin
is verba]; not wtitten.

2) Basis for agreement is Olin's purchase
of Radio and Television advertising
from GeneralrW-FRO affiliation.

3) Ceneral have agreed to make a minimum
dollar purchase of polyols. We think
this probably is.an exchange of dollars
on a fixed ratio in return for a.fixed
amount of advertising dollars.

4) There is no definite duration for this
agreement." (Emphasis added)

This arrangement bore fruit for RKO and specifically

-KUJ-TV. Although Olin Matheson had purchased no adverLising

12



from that station in 1962 or 1963, it spent $12,350 in

advertising on RHJ-TV in 1964, the year after the deal was

made. (Finding 177).

2. The Examiner found that in )962 General and RKO

entered into a "reciprocal arrangement" with Pepsi-Cola

Company. ln return for General's agreement to increase

its purchases of Pepsi for use at General's plonts, Pepsi

agred to expand the advertising purchases of Pepsi bottlers

from RKO's radio and television stations. (Findings 178-84)

As a result of this arrangement it was predicted that RKO

Ifshould in the future share to a greater extent in the Pepsi

Cola spot campaigns where the RK0 stations are involved."

(Finding 180)

The Hearing Examiner also found instances in which

General and RKO engaged in more subtle types of informal

reciprocity agleements.

1. The trade relations personnel listed above initiated

contacts with various suppliers of General and its subsidiaries.

These contacts were usually made with a supplier's "trade
••

relations" man or with its sales (rather than purchasing

or advertising) department. Generally, in the course of

13



these contacts the RKO "trade relations" man pointed out the

supplier's sales to General, emphasized the "mutually bene-

ficial association" and "present business relationship of

the companies," and brought to the attention of the supplier

the RKO Stations soliciting advertising business. The

Examiner's findings indicate that in a number of instances

advertising revenue was generated or augmented solely on

the basis of these reciprocity contacts. (Findings 10,

367, 180).

2. The findings show that RKO and General personnel

on a number of occasions referred to General's purchases

from a prospective advertising customer in their attempt

to get suppliers to mai5e advertising purchases. (See

Findings 330, 138, 144, 163, 398). The Examiner's findings

also disclose that selection of General's new suppliers were

made with a view to their availability as customers and their

vulnerability to reciprociiy tactics. (See Findings 140,

142, 367, 171, 175).

3. A concrete example of this subtle approach is

found in RKO's dealings with the General Electric Company.

14



The Hearing Examiner's Finding 163 demonstrates the technique:

On February 26, 1962, Wilke wrote to
R.)). Moore, Director of Trade Relations,
General Electric. The body of the letter
reads as follows:

"Confirming our conversation, the
locations and types of our several
broadcast facilities are as indicated
below."

"I would certainly appreciate.your
mentioning to Marty King in Cleveland
that RR° General is a division of the
General Tire Company. I am sure an
awareness of the mutually beneficial
association between General Electric
and General Tire will be helpful to us
when Marty is directing the placing of
his radio and television schedules."

Thus the findings show that General regularly exercised

its purchasing power to engender reciprocal dealings. They

establish that General used its massive purchasing power

to obtain advertising for its broadcasting subsidiaries.

These findings leave no doubt that General, i:K0 and KHJ-TV

have practiced reciprocity, that they have made reciprocal

buying agreements, and that RKO and KI1J-TV have benefited

from such practices.

15
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IV. Reciprocity, As Found To Have Been
Practiced By General And RKO, Would
Violate The Antitrust Laws And The
_c21222.0tive Policy They

The practice of reciprocity of the type General

and RKO were found to have engaged in have been condemned

as violaticns of the Shexman Act and thc Federal Trade

Commission Act.

The district court in United States v. General

anlalL,Ijqam., 258 F. Supp. 36 (S.D.N.. 1966), made
clear that agreements markedly similar to those found

by the Hearing Examiner would be In violation of Section 1

of the Sherman Act. General Dynamics' "special sales

program" was found to take advantage of the considerable

purchasing power of the defendant and to reap the benefits

of reciprocal arrangements. The court held that agree-

ments entered into pursuant to the program would be anti-

competitive and unlawful if a not insignificant amount-

of commerce were involved. In an earlier opinion in the

same case, the judge observed (246 F. Supp. 156, 167):

The defendant has systematically injected
reciprocal dealing into its sales nego-
tiations. Thus the agreements which are
the product of this anticompetitive prac-
tice, with the effect of barring competi-
tors from the market, are' in restraint

A_
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ar.

of trade,.their purpose being to hamper
free competition in the market. See
White Motor Co. v. United States, 372
U.S. 253, 261-262, 83 S.Ct. 696, 9 L.Ed.
2d 73B (1963).

The Supreme Court has held that reciprocity:

is one of the congeries of anticompetitive
practices at which the antitrust laws are
aimed. The practice results in "an irrelevant
and alien factor,"--F.T.C., p.
intruding into the choice among competing
products, creating at the least "a priority
on the business at equal prices." F.T.C. v.
Consolidated Foods, 380 U.S. at 594.

In the Ingersoll-Rand case, reciprocity was described

as "particularly destructive of competition because it

transforms substantial buying power into a weapon for

'denying competitors less favorably situated access to

the market'. United States v. Griffith, 334 U.S. l00,

108, 68 S.Ct. 941, 92 L.Ed. 1236 0949)." United States

v. Ing=11.:Lind Co., 218 F. Supp. 530, 552 ca.D. Penn.

1963) aff'd 320 F. 2d 509. Cf., Allis-Chalmers Co. v.

White-Consolidated Industries, Inc. 414 F.2d 506 (3rd

Cir. 1969).

Reciprocity resembles tying arrangements, both involve

use of power in one market to distort competition in another.

. 37



For this reason the courts in condemning reciprocity rely

on the cases condemning tying as,the Supreme Court did in

the ConsolidatcA Foods case. Of tying the courts have

said it serves "hardly any purpose beyond the suppression of

competition," Standard Oil Co. of California v.. U.S., 337

U.S. 293, 305-306 (1949) and that it has a "pernicous effect

on competition and [a] lack of any redeeming virtue . . .

Northern Pacific R.R. Co. v. United States, 356 U.S. 1, 5

(1958). See also Fortner v. United States Steel Cor22,_ _

394 U,S. 495 (1969).

Additionally, overt reciprocity has long been struck

down by the Federal Trade Commission under Federal Trade

Commission Act 0, 15 U.S.C. 05, which prohibits "unfair

or deceptive acts or practices." California Packin3 Corp.,
.0.M.V•MO

25 F.T.C. 379 (1937); Mechanical Mf2. Co., 16 F.T.C. 67 0932)

see also Waugh_EsHipment Co., 15 F.T.C. 232, 246-47 (1931).

Consolidate, trade Reg. Rep.,.1961-63 FTC r_om-

plaints, Orders, Stipulations cii16,182 at 20,977-20,978 (1962)

This statxttory provision generally follows antitrust rules,

but is more flexible. in its scope, F.T.C. v. Brown Shoe Company,

384 U.S. 316 (1966), and the decisions under it are nf relevance

18



to the Commission in applying the public interest test of the

Communications Act. See National Broadcasting Co. v. United 

States, 317 U.S. 190, 222 (1943).

Informal agreaments such as those found to have been used

by RK0 and General in their dealings with General Electric
•

Company (see ama, p.14 ) are also viewed as devices for
accomplishing the same anticompetitive result and have also

been condemned by the Supreme Court:

Reciprocal trading may ensue not from
bludgeoning or coercion but from more
subtle arrangements. A threatened with-
drawal of orders if products of an
affiliate cease being bought, as well as
a conditioning of future purchases on
the receipt of ordors for products of
that affiliate, is an anticompetitive
practice. United States v. Consolidated
FooL_Eaia. , 3 00-77-7—M 1 5 W-79-65) .

The anticompetitive effects of the practice of reciprocity

were described by the Federal Trade Commission in the

Consolidated Foods case, Trade Reg. Rep., 1961-63 FTC Complaints,

Orders. Stiplations 'j16,182 (1962):

[Reciprocity) transforms substantial
buying powPr inen a weapnn for "denying
competitors less favorably situated
access to the market." It distorts the
focus of the trader by imposing between
him and the traditional competitive factors

19
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of price, quality, and service an irrelevant
and alien factor which is destructive of
fair and free competition on the basis of
merit. The efficient producer may thereby
suffer loss because of a circumstance
extrinsic to the worth of his product. In
this situation, it is the relative size
and conglomeration of business rivals,
rather than economic efficiency, that may
determine firm growth and success, and
ultimately the allocation of resources.
Obviously, this practice strikes at one
of the basic premises of a free enterprise
economy.

Similarly, the practice of reciprocity, as a selling

aid in the commercial broadcasting industry may seriously

impair the desired competitive process which allocates

business on the basis of price, quality, and service in the

industry. To the extent that a broadcast licensee can rely

on reciprocal purchasing power to obtain advertising, it

may cease to try to provide the quality of product and service P

which he would have had had he been faced with competition.

If the Hearing Examiner's findings with respect to

reciprocity are correct,RKO's immunity from competitive pressure's

may have contributed to the very poor programming which the

Examiner found KHJ-TV had offered. (Initial Decision, p. 100).

20



As a general rule, a commercial television station's

financial success depends upon its capacity to broadcast

attractive programming and to sell its broadcast time to

advertisers. These two factors are interdependent, in

that good programming attracts the larger audiences and

better ratings sought by potential advertisers and adver-

tisers provide the station with revenue necessary for

attractive programs and resultant impressive ratings.

The findings show, however, that MU-TV was not under

the same pressure to furnish quality programming to attract

the advertising dollar. Instead, a telephone call to or

luncheon with an executive of one of General's suppliers

and a few well-placed words about "mutual advantages of

doing business with each other" became the mode of competition,

and replaced or at least diminished the needs of YHJ-TV

to compete for advertising by the introduction of better

programming on. Channel 9. Considerations of quality and

popularity of KW-TV's programming, as well as rates charged

advertisers, may well have been displaced in whole or in part

by General's reciprocity dealings. The influence of

21



competition as a regulator of quality, price and service

may have been diminished. 6/

The Examiner's findings show instances in which

General's suppliers were ready to give RKO stations their

advertising dollar if "all things were equal on quantity

and price." (See Findings 131, 169). These reciprocity

pract;ices are anticompetitive; competing stations did not

have the same opportunity to simply meet KW-TV's price or

quality, but were required to offer a better price or

program to get this business. Here, as in the Consolidated

Foods case, reciprocity was "an irrelevant and alien

factor," which intruded into the choice among competing

products, sz... 1.122_1f_ast "a prlority on the business
•*•••.•••..

at callEl_aiE2s. PIC v. Consolidated Foods Cora..._, 380 U.S.

592, 594 (3965) (emphasis added).

6/ As stated in Turner, .q2Eglpmerate.Mergers and §7 of
the Clayton Act, 78 Harv. L. Rev. 1313, 1387 (1965):

Competition works satisfactorily only when
success rests on lower prices, better
quality, better service, and thc like.
Reciprocity distorts the pattern of trade
away ;rom the ideal, with  no  compensating
UCOHOTRJC auvanLage. (Emphasis added).
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According to the findings, a single licensee is engaged

rn reciprocity. flowever, the Commission must be concerned

with broader implications. If reciprocity should become

pervasive in the broadcasting industry, substantial volumes

of advertising would be placed ma non-competitjve basis.

Independent broadcasters would be placed at a competitive

disadvantage and could be expected to try to remedy such a

situation by affiliation with )arger enterprises. 7/

To summarize, we urge that the . Bearing Examiner's

findings, if adopted by the Commission, require the con-

elusion that General and RKO's reciprocity practices con-

travene the fundamental competitive policies of our economic

system, and would violate the antitrust laws.

7/ See United States v. Northwest Industries, Inc., 301 F.
Supp. 1066, 1088 (N.D. Ill. 1969):

There has been evidence that the practice of
reciprocity has been increasing in the Ameri-
can economy since the end of WorldWar II;
and it is clear that increasing aggregate
concentration and mergers of large companies
result in increased opportunities for reci-
procity, encouraging the exchange of recipro-
cal favors and tending to discourage new enter-
prises from entering an industry. Indeed,
opportunities for reciprocity increase geome-
trically as an enterprise becomes larger and
more diversified.

23
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V. THE PUBLIC INTEREST STANDARD REQUIRES
THAT  RKO's  APPLICATION BE DENIED 

A-. Anticompetitive Conduct Is One Basis
For Not Renewing A Broadcast License

Before the Commission may grant or renew a broadcast

license it must find that such an action will serve the

public interest, convenience and necessity. The courts

have held that one important element in determining the

effect on the public interest of a broadcasting license

renewal is whether such a grant or renewal will have any

adverse effect on competition. IL., National Broadcastin%

Co. v. United States, 319 U.S. 190 (1943). "Congress

intended to leave compctition in the business of broad-

casting. . ." Commission v. Sanders Radio Station, 309

U.S. 470, 475 (1940).

Thus anticompetitive conduct by licensees is clearly

contrary to the public interest and grounds for disqualifi-

cation. As the Supreme Court said over 25 years ago:

[T]he Commission might infer from the fact
that the applicant had in the past tried
to monopolize radio, or had engaged in
untair methods oi competition, that the dis-
posftion so manifested would continue and
that if it did it would make hIm an unfit
licensee. National Broadcasting Co. v.
United Stat —Tr7-07Y7-1707-7272 (r543).

24
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The Commission has acted consistently to promote and

protect competition in broadcasting by adopting rules

pagainst anticompetitive conduct. See, e4),-., National 

Broadcastinz Co. v. United States, 319 U.S. 190 (1943)

(chain broadcasting); Storer Broadcastiu Co. v. United

States_, 351 U.S. 192 (1953)(7-7-7 rules). These rules

• reflect the Commission's responsibility to promote the

public interest in full and effective competition. As the

Court of Appeals for the District of Columbia has said:

• [lit is settled that practices which
present realistic dangers of competitive
restraint are a proper consideration for
the Commission in determining the public
interest, convenience and necessity.
National Broadcasting Co. v. United States,
.tsupra; Mqnsi:leld Journal Co. v. Federal
Communications Comasfon, r950,
"aFf). D. C. -102, 160- F.2d 23. And the
elimination of this danger is consistent
with the Commission's duty under the Act
to "encourage the larger and more effec-
tive use of radio in the public interest."
Metropolitan Television Co. v. FCC, 289
If .2d -17,--D D.C. Cir. lg(-3 -.1 )

In the area of licensing, the Commission itself has

long adhered to the ver) broad policy that:

on]y those porsons shotild be licensed who
can be relied upon to operate in the
public interest, and not engage in mono-
polistic practices. When passing upon
application of persons who have engaged in

25
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is not here in issue. The fact that a
policy against monopoly has been made
the subject of criminal sanction by
Congress as to certain nctivities does
not preclude an administrative agency
charged with furthering the public interst
from holdingthe general policy of Congress
to be applicable to questions arising in
the proper discharge of its duties. Whether
Mansfield's activities do or do not amount
to a positive violation of law, and neither
this court nor the Federal Communications
Commission is determining that question, they
still may impair Mansfield's ability to serve
the public. 9/

Thus, it is the conduct of the applicant and whether

such conduct comports with the general public policy of

promoting competition which the Commission must consider,

Mile° v. FCC, 293 F. 2d 864 (D.C. Cir. 1961), and not

whether the actions were strictly legal or illegal. The

ultimate consideration is that the Commission should not renew

a broadcasting license under the public interest standard

in the face of facts which show that the licensee has not

behaved in the public interest. Office of Communications

9/ It is interesting to note that the Lorain journal, which
was commonly owned with the Mansfien=)7nai, was subse-
quently found to have violatal—ihJ—FETIER7E—laws by virtue
of the conduct on which the Commission based its refusal
to grant a license. Lorain Journal v. United  States, 342
U.S. 143 (1951).
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of the United Church of Christ v. FCC 16 RR 2d 2095 (D.C.

Cir. 1969).

' In this connection, it is important to emphasize that

broadcasters are held to a very high standard of performance.

This point was underscored by the Court of Appeals in the

Church of Christ decision.

By whatever name or classification broad-
casters are temporary permittees--fidu-
ciaries--of a great public resource and they
must meet the highest standards which are
embraced in the public interest concept.
Office of Communications of the United
CEVITETI—Of—Uhrist v. FCC, 16—RR 2(1- at 2)03.

B. The Examiner's Findings Necessitate
The Denial of RKO's Application For
License Renewal of KHJ-TV

The applicant for renewal has the burden of showing

that he has operated and will continue to operate in the

public interest; the Commision moy not grant a renewal

unless the record establishes with substantial evidence that

such a renewal would be in the public interest. Office of

Communications of the United Church of Christ v. mq, !asp.

See also Commission's Policy Statement on Comparative Hearings

Involving Renewal Applications.

The Examiner's findings on reciprocity, if sustained,

would not allow the Commission to conclude that the renewal

of this license would be in the public interest. Such reciprocity

practices simply do not 'nect the highest standards which are

embrn.00d in flPpumi.0 interest concept." Office of Communicn-

tions of the United Church of Christ v. FCC, 16 RR 2d at 2103.
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CONCLUSION

The Hearing Examiner has found that General, RKO,

and KHJ-TV have used and benefitted from reciprocity,

and that this was a substantial and sustained program

which included both subtle understanding and outright

agreements. Such is, in our view, a violation of the

antitrust laws, and contrary to the public interest.

Accordingly, the Department of Justice recommends that,

if the Commission affirms these findings, it should

deny RKO's application for renewal of its license to

operate station KHJ-TV in Los Angeles, California.

Respectfully submitted.
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