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or evezags cost pricing for publis ewitched telephena
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earxiers lies not oaly in the new rates and services
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frem those public messsge telephons services. 3/
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asdurs will heve to be svift. Since the lew nov proe
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' The Department of Justice has mo axpertise te
offer on the subjest of the fessibility of propesed
asw methods of lscsl distributisn of dats transmitted
intercity by micrewsve, Thus, we will lisit our cem~
ments to the issus of futercemnectisn with existing
local telephtne facilities.

We pdated gut in our Cprrerfong snd Cogputer Imquiry
subnissions thet when & deminant carrier emgages in
o wmjustifiod refusal to intercemmsct in order to maine
tein its peaition, its esmduct muy gwmstitute illegal
msuspolisation under Sectiop 2 of the Shermen Antitrust
Act. See Duited States v. Teminal B2, Ass'n of ST,
leuis, 224 U.S. 383 (1912); Upited Scates v. Lozsim
Journsl Co., 342 U.8. 143 (1951). Similerly, it is
11legal wader the Shermen sad Claytem Acts for the
owoer of Tuased squipment te prebibic the use of competi-
m‘mﬂuhwwwﬂmw
vs. 131 thm - Paitied
Siates, 332 U5, 392 A7), -

Moreover, an umredscmsble refussl te intercesmest
would clesrly be incensistent with Sectiem 201JB) of
the Pedarsl Comsmicatisns Act, Ses BusheA-Phons
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Corporetion v. Usifed States, 238 ¥. 24 266 (D.C. Civ.

1956). JIn xe Matter of Carterfens, 13 ¥.C.C. 24
420 (1968).

Ve note with regret that duriag the M.C.I. pre-
cosding, both Bell and Vestern Union expressly threatesed
to refuss iatercennection to N.C.I,, or similar carriers.
Ses Bell Brisf at p. 28, Bell Propesed Findiag #36,
Western Unien Brief st p. 6, Western linien Prepesed
Pindings #94+101. Beth the Nearing Exsmimer and the
Comnission comented on "the carriers’ iatrassignecs,
menifested {n this case.” It is met clear whether that
iatrasigance comtinues to the pressémt, partisularly
in light of the Commission's clear statemsmts in the
Carterfons; Domestie Satellite, and M.C.1. metters
supperting the putimiinih of nea-diserisiinatery inter-
connection vhenever fesnible. It is ta be heped that
the established earviars buve recensidered thair pusitien
in light of these teschings by the Commisgion fegarding
their ebligatisas under Seckisn 201(s), amé im Hight of
the strong nationsl autitrust peliey agstust sbuse of
wonepoly pewer. Ia amy event; we sxe ia full agregment
with the statement of the Jiswmen Carxier Burdes thsty
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ASSISTANT ATTORNEY GENERAL
ANTITRUST DIVISION

Bepartment of Yustice
Mashington, D.C. 205|3H

- . Uil
JAN 5 1971

Honorable Mike Gravel
United States Senate
Washington, D. C. 20510

Dear Senator Gravel:

This is in response to your letter of February 12,
1970, requesting comments from the Antitrust Division
on a proposed draft amendment to the Communications
Satellite Act of 1962 as amended ('"'1962 Act'), 47 U.S.C.
§§701-744, This draft amendment would, if enacted,
eliminate direct control over the Communications Satellite
Corporation (''Comsat') by the terrestrial communications
common carriers (''carriers'). It would do so by (i) barring
any representatives of the carriers from sitting on the
Board of Directors of Comsat after January 1, 1971, and
(ii) barring carriers from owning any shares of Comsat
stock after January 1, 1972,

In general, we would favor enactment of legislation
along these lines to eliminate direct carrier control or
influence over Comsat. Such a step, combined hopefully
with some modification of regulatory constraints on
Comsat's activities (discussed below), would significantly
enhance Comsat's competitive potential.

The 1962 Act was a compromise. It ignored traditional
policies that restrict the common ownership and control of
competing modes of regulated business (e.g., 49 U.S.C.A.
§5(14); 49 U.S.C.A. §78; 47 U.S.C.A., §314). Instead the
1962 Act provided for extensive carrier ownership of Comsat
stock and for six carrier nominees as directors of the
corporation. As a result carriers controlled half the
shares and more than a third of the directors. American
Telephone & Telegraph Company (AT&T) alone is by far the
largest Comsat stockholder, with 29 percent of the stock
and 20 percent of the Board.

From the outset, this arrangement has been criticized
as being inconsistent with the stated Congressional mandate
"that the corporation created [i.e., Comsat] . . . be so
organized and operated as to maintain and strengthen competi=
tion in the provision of communications services to the public"




(47 U.S.C.A., § 701(c)). (See, e.g., Legislation Note, The
Comsat Act of 1962, 76 Harv. L. Rev, 388, 398 (1962)). "This
criticism has been reinforced by experience. ESee, Eiles
Schwarz, Comsat the Carriers, and the Earth Stations - Some
Problems with 'Melding vVariegated Interests, /6 Yale L. J.
Z4T (1967); Report of the President’'s Task Force on Communi-
cation Policy (1968), Chap. 2, p. 15).

Moreover, the carriers' stockholding and directorship
arrangements in Comsat are contrary to the normal antitrust
prohibitions against anticompetitive stock acquisition and
director interlocks contained in Clayton §§7, 8 (15 U.S.C.
§§18, 19). The prohibition of Clayton §7 applies where
minority ownership results in the probability of anticompeti-
tive consequences, U.S. v. duPont, 353 U.S. 586, 592 (1957);
and, because of the "opportunity thereby afforded to . .
compel a relaxation of the full vigor of . . . competitive
effort," the prohibition applies with equal force to directors
appointed by such minority owner. Hamilton Watch Co., v.
Benrus Watch Co., 114 F. Supp. 307, 317 (D. Conn. 1952), aff'd
706 F. 2d 738 (2d Cir. 1953). Under §8 of the Clayton Act,
interlocking directorates among competitors are per se viola-
tions. U.S. v. Sears, Roebuck & Co., 111 F, Supp. 614 (S.D.
N.Y. 1953). :

In these circumstances, we believe that a good case can
be made for eliminating the direct carrier influence over
Comsat flowing from their shareholding and directorships.

This approach is consistent with the Department's original
position in 1962 when the Attorney General emphasized that

we ''place great importance on competition because the communi-
cations industry is Particularly susceptible to domination by
one company -- AT&T.'' (Hearings on H.R. 10115 and H.R. 10138
Before the House Committée on Interstate and Foreign Commerce,
87th Cong., 2d Sess., pt. 2 at 565 (1962) (testimony of
Attorney General Kennedy)). Moreover, it is consistent with
the policy of this Administration of placing '"more reliance
on economic incentives and market mechanisms in regulated
industtries" so that "increased competition will eventually
make it possible to let market forces assume more of the role
of  detailed regulation" in communications (Economic Report of
the President 108-109 (1970)).

The problem is, however, only partially one of the Comsat
corporate arrangements covered by the draft legislation.
Regulatory decisions by the Federal Communications Commission
have been at least as significant a factor in limiting Comsat's




competitive potential vis-a-vis existing; earriers.
Of particular significance is the FtIl'"s Authorized User
decision, 4 F.C.C. 2d 421 (1966), in which the Commigsion
unanimously ruled that Comsat was to be anily a "carriers'
carrier,'" precluded from retailing its sexwices direct to
users (including the Government), except umder "unique or
exceptional circumstances'" to be determined by the Commission,
However, because the Commission declared that it would
authorize direct Comsat service absent a reduction in the
carriers' rates '"fully to reflect the economies made available
through the leasing of circuits in the satellite system," some
potential competition remained and was reflected in some very
substantial rate reductions made by the carriers.

This decision was followed the same year by the Commis-
sion's Earth Station decision further reducing Comsat's
potential to compete vigorously with the carriers. 5 F.C.C,
2d 812, 816 (1966)., Here the Commission decided (reversing
an earlier decision, 38 F.C.C. 1104 (1965) that Comsat had to
share ownership of all earth stations with the carriers: 50
percent was to be owned by Comsat, with the balance apportioned
among the other carriers on a use basis., The day-to-day
management, and apparently, all equipment design and procure-
ment of the earth stations are thus made by a joint operating
committee made up of Comsat and the carriers,

To summarize, we favor generally some legislation along
the lines of the proposed amendments, in order to eliminate
direct carrier control or influence over Comsat. However,
unless combined with at least some reversal of the FCC's
decisions protecting existing carriers from satellite competi-
tion, such legislation is not likely to enhance significantly
Comsat's competitive potential,

L e

‘ N\
RICBARD W, MCLA%EN
Assistant Attorney General
Antitrust Division




Wednesday 1/6/71

Coyt hand-~delivered to Herb Stein, CEA, copies of pages 3,4, and 5
of the AT&T Transmittal No. 10989 on Inflation before the FCC.
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ary of Defense through duly authorized
Department of Defense and all other
United States, and, pursuant to Section
Act, Title 47 U,S.C, Section 204, and
ral Communications Commission's Rules

is Petition for Suspension and Investi-
of American Telephone and Telegraph

263, filed on 20 November 1970, to become

971, which establish revised rates for



an ordel
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concluded v e suspension ],;A-J-i“,\,, aricl
providing for refunds to the IExecutive Agencies of the United
and any other injured persons should charges
under the tariff be found not justified. As grounds therefor

4 3

the j'n;)],lu';.'il'lj_; is shown:

That he is duly authorized by law to make and file this

petition,

LT
That on 20 November 1970, the American Telephone and Telegraph
Company filed the abdve tariff to become effective on 19 January

1971. As indicated by the tariff, these items were filed to

establish revised increased rates for Long Distance Message

Telecommunications Service between locations in the Continental
United States (except Alaska). The Executive Agencies of the
United States are by far the largest users of AT&L's telecommuni-
cations service and facilities in tﬂ@ United States, purchasing
in excess of $400,000,000 annually. The current -annual

cost to

the Executive Agencies for Long Distance Teleccommunications
» y R I y QY [ \ i e - 2
service is approximately $40,000,000 per year, of which amount

(8]

$1 8,000, 000 is inter

4
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That there is nothing in the involved tariff provisions, the

2

lett:er of transmittal, nor the supporting statements that in
anyway justi ,’"y the involved tariff or show that the 1)'}'01“(':-L'<’I in-
creased rates are proper, just, and reasonable, or that the basis

upon which the rates are predicated is the proper basis to use

JAY
That the rates and charges under the involved tariff for Long
Distance Telecommunications service are unreasonable, unjust and
therefore unlawful and place an undue burden on the customer or

ratepaver since they result in tremendous increases in rates
Py J )

$385,000,000 annually, over those presently charged for the service

without any change in service or change in the conditions of service,
other than bookkeeping shifts resulting from the recent changes in

methods of separations between interstate and intrastate traffic,
and without any justification whatscever, For example, the pro-

posed increases will raise the cost to the Executive Agencies for

Long Distance Telecommunications service by an estimated $1,0¢

30,000, 00

annually over the current rates, An increase of the magpitude af

$384,000,000 is clearly inflationary and unreggopnable on its face
e - S

b |

particularly where there has been absolutely no showing of
to increase Long Distance rates to any extent., The Executiv
Agencies believe that an investigation of the proposed inc:
rates will demonstrate that they are unjust, unreasonable,

otherwise unlawful,




v

That to allow the proposed increases in Long Distance Tele
communications rates to become effective would be directly contrary
to the public and national interests., AT&L alleges that the
proposed increased rates are necessary to (1) offset the new
separations methods shifting $130,000,000 of annual revenue re-
quirements from intrastate to interstate operaticns; (2) to recoup
the $150,000,000 reduction in revenucs resulting from inaccurate
estimates of economic and financial conditions; and (3) to improve
p

to a level that will sustain the financial integrity of the

earnings g Y.

Bell system. Even the most casual lock at ATE&I's reasons for the
proposed increases reveal that they are clearly faulty and without
merit. Tc g with, there has been no showing that the bookkeeping
rstate service resulting from new separations procedures
not be more than offset by gains on intrastate service from
the shifts, Second, even if were true that AT&T's estimated

income were short $150,000,000 its income still meets or exceeds

the lawful rate of return allowed by this Conmission in Docket

16258, Third, the statements concerning AT&T's financial integrity

are everything but convincing. It is submitted that a rate in-
the amount of $385,000,000 based solel y on AT&T's self-

serving declarations, which are far from convincing, is

[F—

not only

an undue burden on the consuming public, but is clearly inflation

producing and directly contrary to the public interest.
—
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That. an escalating of AT&I''s overall rate of return on

investment to 9.5% is so extreme that it can only be classed as

unconscionable, This proposed exorbitant increase in the rate of

— e

return is the classic example of galloping inflation, It should

— s

be noted that AT&T's proposed increase in rate of return to 9.5%

.-

is not limited to interstate business, but is a system wide move
as Bell System Associated Companies are already beginning to make
requests to state regulatory commissions for increases in their rate

&

of return to 9,5%. Such an inflationary earnings level (Bell Systen

e

trend) should not be approved until the Commis has assured itself

that 1t 1s absolutely necessary in the public interest, Such a

1 1
!

showing has not been made by AT&T in connection with the instant
proposed increases in rates for Long Distance Telecommunications
Service and, the Executive Agencies of the Federal Government
sincerely believe that such a showing cannot be made, It is sub-
mitted that a full hearing and investigation will show beyond doubt
that AT&T's current approved rate of return is more than adequate

to fulfill all of its needs and attract necessary capital in the

warket place.

WHEREFORE, petitioner prays that the proposed tariff pro-
visions increasing the rates for Long Dis*:ance Telecommunications

Service be suspended and not permitted to go into effect, that

the Commission enter into an investigation of the tariff to

i




determine .'].»;‘{ and reasonable che rges tor ].(H“”, Distance Tele-

vice, that a thorough and complete investigation
of AT&L's request for an increase in its overall rate of return
be made, and that the Commission further direct the carrier to
e account of all amounts received by reason of the

, should the investigation not be concluded during

m

the suspension period, and to make refunds to the Executive Agen-

cies of the United States and any other injured persons should the

charges under the tariff be found not justified,
~~Respectfully submitted,
: / / p
/ P
A Yy V=
/ o v y
/ £ - ~
4 / ~
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MAURICE J, STREEI CURTIS~L, WAGNER, JR.
Assistant General Counsel Chief, Regulatory Law Office

Administration Department of tha Ar

General Services Office of Thi Judge\Advocate General
,
Washington, D, C, 20310

Of Counsel
FOR

THE SECRETARY OF DEFENSE




CERTIFLICATE OF SERVICE
1 ]]Hl‘\_‘}‘_‘/’ cert I—:) that 1 have thi: d ly f Lved ('(kafv 01
the foregoing Petition for Suspension and Investigation and
for an Accounting Order upon American Telephone and Telegraph

Company by mailing the s: by first-class ma or air mail

mne

where required, postage prepaid, to each at the Wi 3

Strassburg

Bernard

Chief, Common Carrier Bureau
Federal Communicationes Commission

Washington, D. C. 20554
W. E, Albert
Administ

American Telephone

rator, Rates and Tariffs

and Telegraph Company
Long Lines Department
32 Avenue of Americas
New York, New York
F, Mark Garlinghouse, Es re

Vice~T'resident

qui

and Telegraph Compan

J l York TO(A)(‘JV/

this /77‘651 Dac

Dated at Washington, D. C.,

[RUSEE. WUt ———

CURTIS™,, WAGNER, JR, |

"
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Press Release 266
January 7, 1971

V IR T
IS

S N

from U.S.Sen, MIKE GRAVEL, ALASKA

. ({'\\~ _ For Release Upon Receipt
T e SR X Ei T Contact: Marty Wolf

(202) 225-6665

WASHINGTON, D. C, =~ The Nixon Administration has endorsed

Senator Mike Gravel's (D-Alaska) contention that communications

carriers should be "eliminated" from the Board of Directors of the

Communications Satellite Corporation (COMSAT).

Senator Gravel today released a White House-cleared letter
from Assistant U,S. Attorney General Richard W. licLaren in waich

the antitrust chief said, "a good case can be made for eliminating
the direct carrier influence over Comsat."

The Justice Department letter was in reply to a Gravel letter
of February 12, 1970, requesting the Administration's views on the
Senator's proposed legislation to remove carrier representatives

from COMSAT's board and forcing the carriers to divest themselves
of some $140,000,000 of Comsat's stock.

Last February 12, Senator Gravel had written McLaren that
"There is little doubt that directors gain access to inside

information and to intimate cost factors of any organization of
whose board they serve,' ,

The Assistant Attorney General agreed, He wrote Gravel that
the Communications Satellite Act of 1535 IIignored traditional
policies that restrict common ownership and control" of competitors,

(Carriers own over 357% of COMSAT stock. AT&T alone has 29%.)
Senator Gravel has been critical of Comsat's inherent weak-

nesses to proylué“ﬂékded public services at low cost and lack of
aggressive management against competitors.,

Criticism of Comsat's weaknesses 'has been reinforced by
2xperience," said McLaren and he went on to cite several antitrust
provisions against situations similar to those wherein the carriers
obviously overpower Comsat management.,

In a statement on the floor of the Senate last September 10,
Senator Gravel had again attacked AT&T's role in Comsat's management
while AT&T was announcing its intention to lay another underwater
‘rans-Atlantic cable in competition to satellite communications.

At that time, Senator Gravel attacked influence over "Comsat's
tfinancial life-and-~death' and said the whole communications issue
728 not one of free competition but a game played with '"'a set of
loaded dice."

(continued)




"Since 1962 we have learned a great deal about satellite
communications that we did not know during the debates preceding
enactment of the COMSAT Act," said Senator Gravel., ''I believe
it will be far easier now to correct mistakes of the past,' he added.

Senator Gravel said his new legislation would remove the
carriers from Comsat's board by January L, 1972, and force them
to divest themselves of Comsat stock by January 1, 1973.

McLaren also informed Senator Gravel that changes might be
required in past positions taken by the Federal Communications
Commission. Senator Gravel agreed but added that, "The FCC has
raken several encouraging new steps recently on this issue.”

Senator Gravel added, "This is a complex subject and the posi-
tion taken by the Justice Department is an important benchmark as
regards a serious antitrust warning and a cry for corrective
legislative action,"

"The whole area of social and public applications and the
improvement and quantity of all services, including educational

television and public broadcasting, are very much involved," he
said.,

On September 18, 1969, Senator Gravel had introduced a bill
to break the FCC earth station policy at that time of split
ownership between Comsat and the carriers. The White House
position paper on telecommunications on January 23, 1970, generalls
supported the Senator's thesis and the legislation was allowed to
die in committee. Senmator Gravel felt that the FCC under a new
chairman should have time to adjust to the new White House
guidelines.

TEEHHE




EXECUTIVE OFFICE OF THE PRESIDENT

OFFICE OF TELECOMMUNICATIONS POLICY
WASHINGTON, D.C. 20504

January 7, 1971

PRESS RELEASE

Clay T. Whitehead, Director of Telecommunications Policy, when informed

of a press release today by Senator Mike Gravel concerning correspondence
with the Department of Justice on changes in ownership of the
Communications Satellite Corporation, issued the following statement:

""The ownership and organization of U. S. communications
carriers for the provision of international comamunications
services to and from the U,S. is one of many-important policy
areas for which the OTP has responsibility within the
Executive Branch, The Administration has formulated no
specific views regarding this policy area and has no plans for
the submission of legislation on this subject.

""This is a particularly important and complex area of commu-
nications policy that goes beyond antitrust concerns alone.

The OTP will take into account all pertinent considerations
before deciding what, if any, policy recommendations and
legislative proposals will best serve the national interests.
""The Justice Department letter was in response to

Senator Gravel's request for comments on specific draft
legislation prepared by Senator Gravel. While individual
departments respond to queries from Members of Congress
regarding particular legislative proposals in the ordinary
discharge of their responsibilities, such department comments
should not be interpreted as an Administration recommendation
of such proposals.

"The Justice Department letter, therefore, should not be
interpreted as an Administration endofsement of Senator Gravel's

proposal. "




Friday 1/8/71

Mr. John Morton, WUI, called to ask for a copy of the original letter
from Sen. Gravel to the Justice Dept, in February. After checking

with Mr. Doyle, I told him he would have to get a copy from the Senator's
office.
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From Comsat,
Justice Asks

. By STEPHEN M. AUG
Star Staff Vriter’
The Justice Departincnt—y
resumably with White Iouse
acking — has called for legisla-
tion that would force American
Telephone & Telegraph Co. and
other major communications
firms out of ownership and

management of Communications’

Satellite Corp., il was learned
today. .
The department’s far-reaching
recommendations are expected
to be opposed strongly not only
by AT&T—which still owns 29
percent of Comsat stock—but
also by such other giants of the
communications industry as In-
ternational Telephone & Tele-
graph Corp., Western Union,
General Telephone & Eeletron-
ics and RCA Global Communica-
tions Inc.
. The departmont’'s recommen-
dations also would have the ef-
tect of averturnine several ma-
jor Jrederal Communications
Commission policy decisions.
These include:
© The so-called “authorized

user” dccision under which the,

FCC ordered that, gencrally,
Comsat may sell its services
only to other communications
firms—such as AT&T, I'TT—and
not directly to customers.

© The earth station ownership
decision under which the FCC
‘decided that Comsat should own
only half of cach earth station
built, and that the communica-
tions firms chould share owner-
.ship of the other half. Comsat

THE CVENING STAR
Washington, D. C., Thursday, Janvory 7, 1971

COMSAT

-U.S. Seeki
Ties to M

Continued From Page A-1
usually is the manager of these
stations, which receive and
transmit signals between the
gatellites and terresivizl equip-
ment such as telephone lines.

The Justice Department’s rec-
ommendations are contained in

‘a letter sent two days ago to

Sen. Mike Gravel, D-Alaska,
who, it was understood, planned
{0 make them publiclate today.
Gravel asked some time ago

' that the department’s antitrust

division investigate the links be-
tween Comsat and the other
communications firms. Justice's
answer came from Assistant
Atty. Gen, Richard W, McLaren,
in charge of antitrust matters.

McLaren believes that the
Communications Act of 1962,
which set up Comsat, and later
FCC decisions have resulted in

. activities that are contrary to

long-standing antitrust law—
principally those regulations

that torbid a company from hav-

: QAJ('J
ing to End

° "'"" -
-- q 2y ¥ YATa
QloF Fivins
ing ownership and management
interests over a compctitor,

Gravel originally had asked
the Justice Department to study
ATET ownership 2nd its place-
ment of company officials on the
Comsat hoard, AT&T owns 2.9
million Comsat shares. Other
communications firms own an-
other 200,000, Tic sccond largest
owner is ITT, with about 100,000
shares.

ITT and other firms have sold
most of their Comsat shares,
Under the 1962 act that set up'
the corporation, communications’
firms could own 50 percent of.
Comsat stock, and the public the|
remainder,

Under the original plan, there
were 15 directors—six publicly
elected, six from communica-
tions firms and three sppointed
by the President. At present,
however, there are only four
directors representing communi-
cations firms; ‘*-2e are from
| AT&T. The Bl of cominuni-
lepatiane firm dirertare hae Ada.l
clined as the firms have sold|
their Comsat stock.

Aside from selling its services'
to the other communications
firms, Comsat competes with
them. Thus thero are continuing
scraps at the I'CC over whether
international  communications
should betransmittedvia
cable—owned largely by
AT&T—or by satellite,

The Justice Department be-
lieves that true competition be-
{ween the competing modes of
communication can be accom-
plished only by divoreing Cemsat
entirely from the other compa-
nies.

Although the Justice Depart-
ment viewpoint is expressed in a
letter signed by MeclLaren, in-
formed observers suggested it
would not have been sent had
there been strenuous objections
elsewhere in the administration,

'AT&T purchased its 2.9 million
shares of Comsat for $38 million

in 1963. At present market
prices its holdings are worth’
about $145 million,

Officials at AT&T had no im-
mediate comment,

Comsat offirials have main-|
fained silence apparently be-

cause AT&T not only is a major|.

owner and is represcuted on the|
board, but also is Comsat's big-|
gest customer, Comsat has,)
however, urged the FCC to re-|
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THE SUNDAY STAR
Washington, D. C,
January 10, 197]

White Hous»
Denies Plan
For Comsat

An administration official has
denied reports that the White
House is backing proposed legis-
lation that would force major
commumications  firms ot of
ownership and management of
the Communications Sateilite
Corp.

In a prepared statement, Clay
T. Whitehead, director of tele-
communications policy within
the executive office of the Presi-
dent, said:

“The Administration has for-
mulated no specific views re-
garding this policy area and has
no plans for the submission of
legislation on this subject."

Whitehead's statement follows
the eariier release of a Justice
Department letter to Sen. Mike
Gravel, D-Alaska, which recom-
mended far-reaching legislation
that would divorce American
Telephone & Telegraph Co. and
other communications giants
from ownership and active par-
ticipation in Comsat policies.

“The Justice Department let-
fer was in response to Sen.
Gravel's request for comments
on specific draft legislation pre-
pared by Sen. Gravel ... The|
letter, therefore should not be|
interpreted as an administration |
endorsement of Sen, Gravel's
proposal,”” the Whitehead state-
ment said.

Justice Department sources
said earlier that-if the White
House had strongly objected to
the department's recommenda-
tions it would not have allowed
the letter to be released to Sen,
Gravel.




Mr. Fred J. Ruge

2420 First Avenue

Box 517

Seattle, Washington 98121

Dear Mr. Ruge:

The President has asked me to reply to your telegram of
January 9 concerning transfer of the Alaska Communications

System to RCA Alaska Communications, Incorporated,

As you are no doubt aware, the Alaska Communications
Disposal Act, 8l Stat, 441 (1967), provided for transfer of

the System by the Secretary of Defense, with the approval

of the President, The President gave his requisite approval
to the transfer on June 25, 1970, after thorough consideration
of all factors involved. Subsequently, approval was 2lso
obtained {from the Alaska Public Utilities Commission and

the IMederal Communications Commission.

Since the long~pending transfer has now been completed in
accordance with applicable laws, we think no further action
on our part can be taken,

Sincerely,
Signed
Clay T. Whitehead

cc: Mzr, Whitehead
Mr, Doyle

SEDoyle/ec/21Jan7]




THE WHITE HOUSE OFFICE

REFERRAL

To: Director January 11, 1971
Office of Telecommunications Policy

ACTION REQUESTED

— Draft reply for:

o President’s signature.
Undersigned’s signature.

NOTE

— Memorandum for use as enclosure to /
ERpLLy Prompt action is essential.
- Direct reply. If more than 48 hours’ d(?lay is encountered,
please telephone the undersigned immediately,

Code 1450.

e Furnish information copy.

—X__ Suitable acknowledgment or other
appropriate handling.
Basic correspondence should be returned when

draft reply, memorandum, or comment is re-
quested.

e Furnish copy of reply. if any.
— For your information.

For comment.

REMARKS:

Description:

__Letters:___ X _ Telegram: Other:
To: The President
From: Fred J., Ruge, 2420 First Avenue, Box 517, Seattle, Washington
Date: 1/9/71 '.
Subject: Says the public interest requires a new call for bids in the case of Alaska
Communications System to be transferred on Jan 10 to RCA Alaska
Communications, Inc, '

By direction of the President:

N A~

Noble M, Melencamp
Staff Assistant
to the President
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PRESIDENT RICHARD M NIXON

THE WHITE HOUSE

1600 EAE AVE NORTHYEST WASHOC 20500 fiF
IT 1S PUBLICLY REPORTED PTHAT ALASKA COMMUNICATIONS SYSTEM
IS T0 BE TRANSFERRED ON 10 JAN 1971 TO RCA ALASKA COMMUNICATIONS,
INC THE PROCESSING OF ALL B1DS FOR ACS, INCLUDING REA'S B10D,
V|OL3ku 40 U.S.C. SEC. 454 C(E) =-(2) (B)®

_» AND OUR GROUPS HIGH BID FOR ACS HAS STILL NOT BEEN CONSIDERED
BYP THE GEVERNMENT. UNTIL uEv/~mﬁchL B1DING ON ACS TAKES PLACE,
ALL PERSONS FACILITATING ANY TRANSFER OF ANY PART OF ACS WILL
BE HELD RESPONSIBLE FOR UNLAWFUL TRANSFER OF FEDERAL PROPERTY.
THE PUBLIC INTEREST REQUIRES A NEW CLL FOR BIDS, AND COMPLIANCE
® WITH THE LAW FOR DISPOSITION OF THE SYSTEM
FRED J RUGE 2420 FIRST AVE BOX 517 SEATTLE WASH 98121
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- Memorandum

TO . : DATE:
Mr. Doyle 13 January 1971

FROM | '\\ee , ’
| |/Y kenneth Robinson

SUBJECT:
Telegram from Fred J. Ruge complaining that the sale of the Alaska

Communications System to RCAC was unlawful.

I have checked with these persons so far: )

(a) Justice- the "approving" agency there was Mr. Joseph Saunders, Cﬁlef, Public
Counsel Section, Antitrust Division [(187)2515]; by delegation the Antitrust Division
passes on these surplus property sales. Mr. Saunders has not returned the call.
However, I doubt whether the Antitrust Division ever considered something as basiczlly
mechanistic as evaluating the steps of the bidding process.

(b)FCC~ The Commission's General Counsel's Office has no knowledge about the matterl
apparently; they had no idea who passed on the matter, or when. I was referred to

a Mr. Bill Jensen, Chief of their Enforcement Bureau. He knew nothing but

promised to return the call with the necessary information.

(c) Air Force - The Alr Force handled the sale of the system under a delegation
from GSA, which normally handles these things. I talked with Mr. Richard Bonney in

their General Counsel's Office [(11) 75608]. He supplied the following chronology:

(1) the original request for offers was sent to 33 interested parties, including
Mr. Ruge on 28 October 68. It set March 1, 1969 as the due date for offers.

(2) on January 1, 1969, the terms of the original request for offers was slightly
amended; these changes were mailed to all parties, including Mr. Ruge on 17 Januarv.
The change order stated that the original due date was still 1 March.

(3) on February 28, 1969 letters were sent to all parties, including Mr. Ruge stating
that the due date was still 1 March.




(4) on 1 March six offers for the system were submitted; Mr. Ruge did not submit a
bid‘

(5) on 3 March the Air Force received a letter from Mr. Ruge complaining about the
bids in some nondescript fashion, the putative upshot of the letter being that

he claimed that when the request for offers was amended back in January, the due date
for offers should have been extended beyond March 1. The Air Force wrote back asking
him to be more specific about the matter. He has not responded so far.

(6) Of the six offers, one was rejected as nonresponsive; one of the offers was

for only one of the exchanges in the system[by the Matanuska Cooperative Teleph. Co.].
Four of the bids were for the entire system. RCAC was awarded the system.

On 25 June the President signed the necessary authorizations. On July 1 the award
was made formal.

(7) Secretary Laird's Office received a telegram similar to the one the White House
received on January 9. ’

The law

Mr. Ruge's telegram states that the sale is in contravention of 40 U.S.C,
Sec. 484 (e)(2)(B), a provision in the act governing disposal of surplus property
by the Administrator of GSA. It should be noted that GSA delegated their
interest in the whole ACS sale to the Air Force.

Sec. 484(e)(2) (B) requires that when surplusage is disposed of by the
Administrator, and the sale is of a type that requires "public advertising for bids,"
then"all bids shall be publicly disclosed at the time and place stated in the
advertisement."

Sec. 484(e)(3), however, exempts from the routine mechanics -- advertising,
opening, and the like —- disposals of a variety of public-interest types,
including disposals

" otherwise authorized by this Act or other law."
Sec. 484(e) (3) (1)

It is my understanding that the ACS sale was pursuant to a specific act [ our
library does not have a copy]. Hence from a strictly legal standpoint,

the Air Force has done far more than they would have had to do otherwise; if
they had wanted to insist on the law, they apparently could have negotiated the
sale privately, and not violated Sec. 484(e) at all.

I believe that the appropriate thing to do in this instance would be
to adapt Mr. Hall's proposed letter, and send it. I would recommend against
setting forth in a letter any variety of legal argument or defense, for not
only is it technically unlawful for a federal lawyer to do so vis a vis a
private citizen -- a convenience the Justice Department utilizes frequently--
but if we were to get specific, we could prejudice or unduly stricture the

Government should this fellow decide to exercise his rights in a court.




Tuesday 1/26/71

2145 After talking with Mr, Zapple, Mr. Doyle said all mail to go to
Sen. Pastore should be sent to Mr. Zapple first. Otherwise, it
bypasses him completely,




January 26, 1971

To: Don Baker

From: Tom Whitehead

Per our conversatinn.

Copy T 757
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2/12/70 - ltr to Justice Dept. from Sen. Gravel requesting comments from
Antitrust Division on a proposed draft amendment to
Communications Satellite Act.

5/6/70 = Copy of draft reply putting a hold on the letter -- to be forwarded
to DAG's office for review and mailing after Mr. McLaren signs.

5/19/70 - Letter to Director Robert Mayo (BOB) from Richard Kleindienst
(Deputy Atty.Gen., Justice) enclosing a copy of a draft reply to
Sen, Gravel re his proposed draft amendment to Comsat act of 1962,

6/22/70 - BOB Legislative Referral of draft reply of Justice to the Sen. Gravel
letter, (recd. 6/30)

7/7/70 = Wm,. Plummer draft reply to referral of 6/22/70
suggesting Mr, Whitehead release it if he agrees.

7/8/70 - At Mr., Whitehead's request, Steve Doyle reviewed.
Called Mr. Plummer's office and suggested that DTM response
should be that they would defer any comment until the new Director
is sworn in (as Mr, Whitehead would be in a position of approvmg
DTM and the White House approval).

7/9/70 = Mr, Plummer memo to Bill Fischer, Asst,Dir, for Legislative
Reference in response to the 6/22/70 referral -- suggesting
that inasmuch as the Director of Telecommunications Policy
has not.yet been qualified and commissioned, there is no one in
a position to make authoritative comment.

7/15/70 - Bill Fischer called about the draft letter to Sen. Gravel; we suggested
he call Don Baker as he and Mr, Whitehead discussed it and Justice
is going to rewrite the letter to Sen, Gravel.

9/18/70 - Note to the file from Plummer advising that he had phoned Mr. Fische
to the effect that Mr, Whitehead had told Justice (McLaren) of his
difficulty with the Justice letter to Sen. Gravel and that Justice had
agreed to rewrite the letter., Fischer said the information was
sufficient and he does not need a memo.

11/19/70 - Letter to Mr, Whitehead from Don Baker, Justice, enclosing a
redraft of the letter to Sen, Gravel.

12/11/70 - Letter to Don Baker indicating there is no objection from OTP,

1/5/71 - Letter to Sen. Gravel from Richard McLaren, Justice (replying
to his letter of 2/12/70 requesting comments on proposed draft
amendment to the Communications Satellite Act of 1962),




1/7/71 - Press Release from Sen., Mike Gravel -- stating he is
"releasing a White House=- cleared letter from Asst. U.S. Atty.Gen.
Richard McLaren in which the antitrust chief said a good case
can be made for eliminating the direct carrier influence over Comsat,

1/7/71 - Press Release from Clay T. Whitehead, Director, BOB, stating
""the Justice Dept. letter should not be interpreted as an
Administration endorsement of Sen. Gravel's proposal, "

1/14/71 - Letter to Mr. Whitehead from Sen. Pastore re an apparent
conflict in the exchange of letters between Justice and Sen. Gravel,

1/26/71 -« Mr, Whitehead's reply to Sen, Pastore's letter of 1/14/71.




EXECUTIVE OFFICE OF THE PRESIDENT
. OFFICE OF TELECOMMUNICATIONS.POLICY
WASHINGT O, L.C., 20504
: pieeEcTon

. Jenuz, 26, 1971

Honorable john 0. Pastdre- -
‘United States Scnate
. Washington, D. C. 20515‘_

. Dezr Senator Pastore:

Th2ank you for your letter of I January 14th, I shall try to answer
in some detail the questions wluch it raises.

" Your letter was prompted by a series of events .initiated by the
letter to Senator Gravel from the Antitrust Division of the
Department of Justice. That letter stated that the Department
~would favor cnactment of legislation to eliminate direct common
carrier control or influence Dyes Sarnsat, ahhough pointing cut
that ihis step alone wounld not o lkel- 45 resull tu a ‘pipallseant

- ooadal ey
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was the response of one agency of the executive branch to a
legislator's inquiry concerning one of the many possible effects of
his proposed legislation -- namely, its effect upon the maintenance
of healthy competition, which is the primary concern of the
Antitrust Division. . . . o
S - AR 3 R
Jt js most appropriate and desirable that the legislative branch be
able to obtain from the executive branch such a narrowly focused
" response. Ihave not interpreted the OTP responsibility of coor-
- .dinating the telecommunications activities of the executive branch
as a commission to suppress the expression by the various executive
branch agencies of their views with respect to the impact of com-
- munications matters upon their respective areas of peculiar
competence. To provide another concrete illustration, ‘I expect that
the General Services Administration and the Department of Defense
will continue to appear in State and Federal. communications rate
procecdings in their capacities as representatives of the government
as consumer. Such na*rowly focus ed e\:prcssmns of v1cw by the

- A




va.ious agencies may or may nc: agree with the conclusicns o
this Qffice; it is our function to cvaluate communications policy
Droposals not only from e c+andpoint of their effestivi.. 58 in
iurthering individuals object2res, but also on the basis of their net
desirability when all aspects of national concern are taken into
account, : Tl -

This distinction between my -Office's statement of the Administrationts
position on communications matters and the expression of views
by other executive agencies is, I think, generally understood, In
the case of the Antitrust Division's letter to Sqnator Gravel, how-
ever, I felt that the Press accounts had presented the Division's
views concerning antitrust effects as the Administration's Position
concerning ovcrall‘desirability. It was for this reason that Iissued
my clarifying statement of January 7th, 3
m the Committee
1 policy with respect to international
communications, In implying that such a policy has already been
formulated, the Prees report of January 7th was simply erroneous,
“The Office of Teleco-rnmunicationsPo].icy has’established as cio ofs
vits puoiority Projects tha entiva questicn of intcrnaiicial ¢ S YHUGnICR
S e TR sk 0 Liep induchrs “Erveirre fow (e i LT S ‘,f;h;:’l"ole'uf‘ #
 Coiusai, and the. economuc,- operational,” and political implications of &
vsuch matters as. yourefer:to in‘your letter, As you are aware, this
-isa particularly complex and important field, never before compre-
hensively addressed by the government as a whole. - In spite of severe
-staff and budgetary limitations, "we are well into the studys We will
submit recommendations for consideration by your Committee as
Soon as possible == hopefully b’}’f‘midyear;‘"?'l‘hgse recommendations

will seek to take account of the views of al] governmental agencies
concerned, all segments of the industry, and the public,

.

e e I-.personally appreciate the concern which your letter dcmonstrates,

S that this Office realize the high hopes which Congress had in
authorizing its Creation -- that it serve as the vehicle for the
formulation angd development of a truly broad ang coordinated national
communications policy. I assure you and the other members of your
Committee that we are bending every eiffort to that end,

> apalopr, WP
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January 14, 1971

Honorable Clay T. Whitehead
Director .
Office of Telecommunications Policy
Washington, D.C. -

Dear Mr. Whitehead:

As you will recall, when you appeared before the Committee
in July of last year I set out in considerable datail the history
of the Committee's attempts to urge the interested agencies of
Government to adopt an overall telecommunications policy. My
reasons for doing so were twofold. L

For some years now many people in Governmen: and industry
have maintained that our failure to have such a policy, partic-
wWlarly with regard to international telecommunications, has
contributed significantly to ths problems and uncertainties we
face in the field of telecommunications.

Secondly, the new Office of Telecommunications Policy which
you now head would, by the terms of Reorganization Plan No. 1
creating it, "be the President's principal adviser on all tele-
communications policy," and "help coordinate and formulate
Government policies concerning a wide range of domestic and
international telecommunications issues." .

As early as 1964, the Intra-Governmental Committee on Inter-
nalicnal Telecommunications was tformed in response to the concern ot
business and Governmant leadsrs about the present structure of
companies forming our Nation's commercial overseas telecommunicaticns
system. The report and recommendations of that Committee were
submitted to the Congress in 1956. That report stated legis-
lation would be necessary to implement the recommendations
contained therein, and specific proposals would be forthcoming.

For whatever reasons, they never were. §

Then, in 1967, Presidant Johnson appointed a task force of
distinguished officials to make a comprehensive study of communi-
cations policy. The report and recommendations of that Task Force
were submitted to Presidsnt Johnson, but Administrations changed
pefore it was released. When it was released, we were told it
vas being studied., ”
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January 14, 1971
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Most recently came P2organization Plan No. 1 of 1970, and
Executive Ordar 11556 implementing it. In viaw of the stated
purposes of ths O0ffice of Tzlecommunications Policy, and the
broad authority given the Director of that Office, it seemed
to me w2 might be on the threshold of achieving what had

eluded us for so long--an ovsrall telecommunications policy.

I am therefore perpl d by the recent letter of the Anti-
trust Division of the Derzriment of Justice, as well as an
article which appeared in the January 10 edition of The Wash-
ington Star. . v i

In his letter, the Assistant Attorney General, Mr. McLlaren,
said the Department wouli Zavor esnactment of legislation elim-
inating direct common‘carrier control or influence over COMSAT,
and that such a step wouid aopefully be combinad with some
modilication of regulatory constrainis placed on COMSAT's
activity by the FCC's Aut=srized User and Farth Station decisions.
Such actions would, accor3ing to tne Department's latter,
"significantly enhance CCM3AT's competitive potential."

In commenting on tha% lstter in a statement issued on
Januzzy 7 you stated, "The cwnership and organization of U,S,
communication services to znd from the U.S. is one of many
important policy areas for which the O0.T.P. has responsibility
within the Fxecutive Bransh. The Administration has formulated
no specific views regardins this policy area and has no plans
for the submission of legislation on this subject."

However, the article anpearing in the January 10 edition of
The Washington Star stated <hat Justice Department sources said
that if the White House hzi strongly objected to the Department's
recommendations it would not have allowed the letter to be
released. - ]

Added to these recent evenis is the fact that the Communi-
cations Satellite Act of requires the President to transmit
to the Congress an annual crt to include any recommendations
for additionzl legislativzs or other action which the President
may consider necessary or &:isirable for the attainmen: of the
objectives of the Satellite Act. So far the Congress has received
seven such annual reports iancluding one in 1970 and not one of
them has recommended a legislative modification on the subject of
the Department's letter.

In“view of the appareni conflict on this most urpgent matter
which can only portend furihar delay, I am requesting that you as
chief coordinator and spo%esman for the Administration on tele-

corenninntions o ttarg §nfovm 2Ra Committen of the Adminisktealiion's
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Page Three
Jenuary 1, 1971

“

If the United states is to maintain its leadsrship in the
dynamic field of communications both domestically and inter-
nationally, a sound, effective overall policy with appropriate
guidelines must be evolved. '

For your information T have forwarded a copy of this letter
to the Attorney General of the United States, the Secretary of
pefense, the Sccretary of State, and the Chairman of the Federal
Communications Commission. -

ohn U, rastore

. Chairman _
Subcommittee on Communications

JOP:nzJ

Enclosures
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«- An adminfstration official has|-

.denied reports that the Whitel

House is b'\Cr ing ,:*"asad legis-

Jation that wouid force miajor

communications firms out ofl:

,ownership and management of|’

thc Communications Sateliite
Corp

* “In aprepared statement, Clay

! . Whitchead, director of tele-

communicalior.s policy within

, the excculive oiiice of the Presi-

. dent, said:

o WThe Administration has for-
; mulated no specific views re-|
gardmg this policy area and has|
' no plans for the submission of
leglslauow on this sunj2 t" .

Whitehicad's staterent {fcllows |y
. the earlier releasz of a uJqulcel
: Department letter to Sen. Mike|
Gravel, D-Alaska, which recom-|=
) mended far-reachinz legislation|
' that would divorce Americanl.j
Telcphor.e & Telezraph Co. and
‘other communicatiens g lants
from ownership arnd activepar-

- ticipation in Comsat zslicies.
“The Juslice Depariment let-

ter was in ns*"“m to Sen,

Gravel's request {or comments

on speciflic drait .e;s' tion pre-
ared by Sen. Gravel ... The

¢lter, therefore should not be
interpreted as an a ‘ration

.- _-'~<--ou'.

~endorsement of Sen, Gravel's|
.- proposal,” the Whiteread states
-". menl said,
_.Juslice Dcpartment sources
.‘'said earlier that if the Whiie
l!otls'_f.udmro-"; odjacted to
{he-department's cecominenda-
tlons”n would not nave allowwed
_the~letttrto be released to Sen.
Gravel,

T I
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January 7 1971

' 'PRESS RELEASE

Clay T. Whitehead, Director of Telecommunications Policy, when infofmed

of a press release today by Sc_znator l\/zke Gravel conccrmng correspondcncc

wF

with the Department of J’ustxce on changes in ownersh1p of the

od g
.

Commumcatmns Satellite Corporauon, issued the following statement:.

ooy Y Viis -
L IS ’

‘"The ownership and organization of U, S. éomm.unications
~ ' carriers for the provision of international communications
' services to and from the U.S. is one of many-important pohcy

areas for which the OTP has responsibility within the
5 - Execuiive Branch., The Ac*nnnstrauun has formulated no

specific views regarding this policy area and has no plans for
the submission of legislation on this subject. : o

e
. ".

"This is a particularly important and comple*c area of commu-
nications policy that goes beyond antitrust concerns alone,
The OTP will take into account all pertinent considerations
-+ before deciding what, if any, 'oohcy recommendations and
. legislative proposals Will best serve the national interests,

Soe n bdaged d R e L, ___.______;‘:_.. & ol T et - .;\, wran b
' 3 "The Justice Department letter was in response to ‘ a5 03
. - Senator Gravel's request for comments on specific draft » :

.7 legislation prcpared by Senator Gravel. While individual
- depariments respond to quesies from Members of Congress
regarding particular legislative Proposals in the ordinary
discharge of their responsibili ties, such department comments
. should not be interpreted as an Admmistration recommendation
of such proposals, ' _ e
» wd i o TNEE s
"The Justice Department letter, therefore, should not be
“interpreted as an Admlmstl tion endofsement of Senator Gravel's
* . " proposal.' A R ALY SR s A Sl

. g . L ' . . . "
' o : s & s B e o
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B e - ———— - 4




[ —— < —— N —

Split ATE&T
From Comsat,
Justice Asks

. By STEPHEN M. AUG
’ Star Staff \V'rter”
The Justice Departincnt—y
resumaoly with White MHouse
acking — has ealled for legisla-
tion that would force American
Telephone & Telegraph Co, and
other 1major communications

firms out of ownership and

management of Communications’

Satellite Corp., it was learned
today. -

The department's far-reaching
recommendations are expected
to be opposed strongly not only
by AT&T—which still owns 29
percent of Comsat slock—but
also by such other giauts of the
communications industry as In-
ternational Telephone & Tele-
graph Corp., Western Union,
General Telephone & Eelctron-
ics and RCA Global Communica-
tions Inc. :

The department’s recommen-
dations also would have the ef-
fect ot overturning several ma-
jor JYederal Communications
Commission policy decisions,
These include:
© The so-called “authorized

user” decision under which the,

FCC ordered that, gencrally,
Comsat may sell its services
only to other communications
firms—svch as AT&T, ITT—and
not directly to customers.

© The carth station ownership
decision under which the FCC
‘decided that Comsat chould own
only half of cach earth station
buil:, and that Lthe communica-
tions firms rhould share owner-
,ship of the other half. Comsat

THE LEVENING ST
Y oshington, D. C., Thu:sdcy,_l_anu:ry 7, 1871

COMSAT

Continued From Page A-1
usually is the manager of these

stations, which receive and|

transmit signals between the
gatellites and terrestrizl equip-
ment such as telephone lines.
The Justice Departiment’s rec-
ommendations are contained in

‘a letter sent two days ago to

Sen. Mike Gravel, D-Alaska,
who, it was understocd, planned
{0 make them publiclate todzy.
Gravel asked some time ago

" that the department's antitrust

division investigate the links be-
tween Comsat and the other
communications firms. Justice's
answer came from Assistant
Atty. Gen. Richard W, MeLaren,
in charge of antitrust matters.

MecLaren believes that the
Communications Act of 1962,
which set up Comsat, and later
FCC decisions have resulted in

. activities -that are contrary to

long-standing antitrust law—

“principally those regulations
that 1orbid 2 company frowm hav-

. W EA fﬂ'n

ing ownership and management
limorests over a competitor,

Gravel originally had asked
the Justice Department to study
ATET ownershiy end its place-
1ent of company officials on the
Comsal hoard. AT&T owns 2.9
million Comsat shares. Other|
communications firms own an-
other 270,600. T.c sceond largest
towner is ITT, with about 100,000!
shares.

ITT and other firms have sold!
most of {hieir Comsat shares.|
Under the 1962 act thal set up
the corporation, communications
firms could own 50 percent of
Comsat stock, and the public the;
remainder. ' |

Under the original plan, there
were 15 directors—six publicly
elected, six from communica-
tions firms and three sppointed
by the President. At present,
hewever, there are only four
‘:Iirectors representing communi-
cations firms; *‘“=-e are from
| AT&T. The httube, of comimuni-
leatiane firm direstare hac Aa
clined as the firms have sold|
their Comsat steck, |

Aside from selling its services
to the other communications
firms, Comsat comnpetes with
them. Thus the=s ore continuing
seraps at the FCC over whether
international  communications
should betransmittedvia
cable—~owned largely by
AT&T—or by satellite,
| The Justice Department be-

lieves that true compeotition be-
tween the competing modes of
communication can be accom-
plished cnly by divorcine Cemsat
entirely from the other compa-

es.

Although the Justice Depart-
ment viewpoint is expressed in a
letter signed by McLaren, in-
formed observers succested it
would not have been sent had
there been strenuous objections
elsewhere in the administration,

'ATE&T purchased its 2.9 mitlion
shares of Comsat for £33 million
in  1963. At present market
prices ils holdings are worth
about $145 million,

Officials at AT&T had no im-
mediate comment,

. Comsatl ofliivials have main-|
tained silence apparently be-|
cause AT&T no! only is a major|
owner and is represculed on the|
board, but also is Comsat's big-!
gest customer, Corisat has,|

Qg \( o tiate ww )




EXECUTIVE OFFICE OF THE PRESIDENT

OFFICE OF TELECOMMUNICATIONS POLICY
WASHINGTON, D.C. 20504

January 7, 1971

PRESS RELEASE

Clay T. Whitehead, Director of Telecommunications Policy, when informed
of a press release today by Senator Mike Gravel concerning correspondence
with the Department of Justice on changes in ownership of the
Communications Satellite Corporation, issued the following statement:

"The ownership and organization of U, S. communications
carriers for the provision of international communications
services to and from the U,S. is one of many-important policy
areas for which the OTP has responsibility within the
Executive Branch. The Administration has formulated no
specific views regarding this policy area and has no plans for
the submission of legislation on this subject.

"This is a particularly important and complex area of commu-
nications policy that goes beyond antitrust concerns alone.

The OTP will take into account all pertinent considerations
before deciding what, if any, policy recommendations and
legislative proposals will best serve the national interests.
"The Justice Department letter was in response to

Senator Gravel's request for comments on specific draft
legislation prepared by Senator Gravel. While individual
departments respond to queries from Members of Congress
‘regarding particular legislative proposals in the ordinary
dischafge of their responsibilities, such department comments
should not be interpreted as an Administration recommendation
of such proposals.

"The Justice Department letter, therefore, should not be
interpreted as an Administration endofsement of Senator Gravel's

proposal. "




* ASSISTANT ATTORNEY GENERAL
. ANYITRUST DIVISION

Beparhment of FPustice
Wishington, DL 20530

uaill

Honorable Mike Gravel
United States Senate
Washington, D. C. 20510

Dear Senator Gravel:

This is in response to your letter of February 12,
1970, requesting comments from the Antitrust Division
on a proposed draft amendment to the Communications
Satellite Act of 1962 as amended (''1962 Act'), 47 U.S.C.
§§701-744. This draft amendment would, if enacted,
eliminate direct control over the Communications Satellite
Corporation (''Comsat') by the terrestrial communications
common carriers (''carriers"). It would do so by (i) barring
any representatives of the carriers from sitting on the
Board of Directors of Comsat after January 1, 1971, and
(ii) barring carriers from owning any shares of Comsat
stock after January 1, 1972,

In general, we would favor enactment of legislation
along these lines to eliminate direct carrier control or
influence over Comsat. Such a step, combined hopefully
with some modification of regulatory constraints on
Comsat's activities (discussed below), would significantly
enhance Comsat's competitive potential.

The 1962 Act was a compromise., It ignored traditional
policies that restrict the common ownership and control of
competing modes of regulated business (e.g., 49 U.S.C.A.
§5(14); 49 U.S.C.A. §78; 47 U.S.C.A. §314). Instead the
1962 Act provided for extensive carrier ownership of Comsat
stock and for six carrier nominees as directors of the
corporation. As a result carriers controlled half the
shares and more than a third of the directors. American
Telephone & Telegraph Company (AT&T) alone is by far the
largest Comsat stockholder, with 29 percent of the stock
and 20 percent of the Boaxd.

From the outset, this arrangement has been criticized
as being inconsistent with the stated Congressional mandate
"that the corporation created [i.e., Comsat] . . . be so
organized and operated as to maintain and strengthen competi-
tion in the provision of communications services to the public"




(47 U.S.C.A. § 701(c)). (See, e.g., Legislation Note, The
Comsat Act of 1962, 76 Harv. L. Rev. 388, 398 (1962)). This
criticism has been reinforced by experience. gSee, .8,
Schwarz, Comsat the Carriers, and the Earth Stations - Some
Problems with "Melding variegated Interests,’ 76 Yale L. J,
LT (1967); Report of the rresident’s Task Force on Communi-
cation Policy (1968), Chap. 2, p. 15). .

Moreover, the carriers' stockholding and directorship
arrangements in Comsat are contrary to the normal antitrust
prohibitions against anticompetitive stock acquisition and
director interlocks contained in Clayton §§7, 8 (15 U.S.C.
§§18, 19). The prohibition of Clayton §7 applies where
minority ownership results in the probability of anticompeti-
tive consequences, U.S. v. duPont, 353 U.S. 586, 592 (1957);
and, because of the "opportunity thereby afforded to . . .
compel a relaxation of the full vigor of . . . competitive
effort," the prohibition applies with equal force to directors
appointed by such minority owner. Hamilton Watch Co., v.
Benrus Watch Co., 114 F. Supp. 307, 317 (D. Conn. 1052), aff'd
706 F. 2d 738 (2d Cir. 1953). Under §8 of the Clayton Act,
interlocking directorates among competitors are per se viola-
tions. U.S. v. Sears, Roebuck & Co., 111 F. Supp. 614 (S.D.
N.Y. 1953). :

In these circumstances, we believe that a good case can
be made for eliminating the direct carrier influence over
Comsat flowing from their shareholding and directorships.

This approach is consistent with the Department's original
position in 1962 when the Attorney General emphasized that

we ''place great importance on competition because the communi-
cations industry is Particularly susceptible to domination by
one company -- AT&T." (Hearings on H.R. 10115 and H.R. 10138
Before the House Committee on interstate and Foreign (ommerce,
B7th Cong., 2d Sess.,, pt. 2 at 56> (1962) (testimony of
Attorney General Kennedy)). Moreover, it is consistent with
the policy of this Administration of placing ''more reliance
on economic incentives and market mechanisms in regulated
industiies" so that 'increased competition will eventually
make it possible to let market forces assume more of the role
of detailed regulation' in communications (Economic Report of
the President 108-109 (1970)).

The problem is, however, only partially one of the Comsat
corporate arrangements covered by the draft legislation.
Regulatory decisions by the Federal Communications Commission
have been at least as significant a factor in limiting Comsat's




competitive potential vis-a-vis existing carriers.

Of particular significance is the FCC's Authorized User
decision, 4 F.C.C. 2d 421 (1966), in which the Commission
unanimously ruled that Comsat was to be only a 'carriers'
carrier," precluded from retailing its services direct to
users (including the Government), except under "unique or
exceptional circumstances'" to be determined by the Commission.
However, because the Commission declared that it would
authorize direct Comsat service absent a reduction in the
carriers' rates '"fully to reflect the economies made available
through the leasing of circuits in the satellite system,'" some
potential competition remained and was reflected in some very
substantial rate reductions made by the carriers,

This decision was followed the same year by the Commis-
sion's Earth Station decision further reducing Comsat's
potential to compete vigorously with the carriers. 5 F.C.C,
2d 812, 816 (1966). Here the Commission decided (reversing
an earlier decision, 38 F.C.C. 1104 (1965)) that Comsat had to
share ownership of all earth stations with the carriers: 50
percent was to be owned by Comsat, with the balance apportioned
among the other carriers on a use basis, The day-to-day
management, and apparently, all equipment design and procure-
ment of the earth stations are thus made by a joint operating
committee made up of Comsat and the carriers. '

To summarize, we favor generally some legislation along
the lines of the proposed amendments, in order to eliminate
direct carrier control or influence over Comsat. However,
unless combined with at least some reversal of the FCC's
decisions protecting existing carriers from satellite competi-
tion, such legislation is not likely to enhance significantly
Comsat's competitive potential.

/ {
Since yours,

f {:{«G.}(‘Q,4va,..,

RICHARD W McLRﬁ
Assistant Attorney General
Antitrust Division




Dacomhar I,

Tos Don Baker
Dept. of Justioe

Fromst . Tera White

No objection from QT




O.Ifi;:c of Telccommunications Policy
Route Slip

-

93 NOV 1870

[ —

William Plummer ;
Wilfrid Dean

“Steve- Doy e :;:‘.i:,--j:- A et
R Wel-HhTeRETED
3 _-_Charles Joyce
William Lyons

Q{ . {_’;*—*-'/‘I h!.s E ﬂl re)

et b b o e e L e e e

-y

Eva Daughtrey
___ Timmie White
Judy Morton

| *REMARKS .

SUR VE TRAMTY. & SR S T e




UNITED STATES DEPARTMENT OF JUSTICE
WASHINGTON, D.C. 20530

Addcess Reply to the
Division Indicated
and Refer to Initials and Number

RWMcL:DIB : '
60-416-0 ' . November 19, 1970

Honorable Clay T. Whitehead
Director :

Office of Telecommunications Policy
Room 749

1800 G. Street, N.W. .
Washington, D. C.

Dear Tom:

You will recall that many months ago, we pre-
pared a response to a letter from Senator Mike Gravel
requesting our views on & proposed statute to elimi-
nate common carrier stockholding and directorships in
Comsat. ‘

Your comment at the time was that, while you did
not disagree with the conclusions, you felt that the
analysis was a little too detailed. Finally, I have
gotten around to paring it down along these lines. 1
now enclose a copy of this moxe modern version.

The FCC also objected to the paragraphs at the
end on their regulatory activities. I intend to stick
to my guns on these provisions, since 1 feel that if
we do not include them, comments are not meaningful.

No doubt you will get this letter in due course
through the normal Budget clearing process. I hope
that it is satisiactory for your purposes. I don't
think that it would be possible to simplify the matter
much further. . 3

e

Best wishes.

i<:Sincefély yours,

g o Gohey 7,
DONALD I, BAKER
Deputy Direcctor of Policy Planning
' Antitrust Division
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- Honerable Mike Gravel

United 2tates Sennte
Washington, D. C, 20510

Dear Senator Gravel: : ;

This 1s in response to your letter of February LT
1970, rcguesting comments from the Antitwust Nivision
on a preposed draft amenduent to the Coumaunications
8atellite Let of 1962 as amended (1062 Aet'}, 47 U.S.C.
§§701-744, This draft cmcndment would, if enacted,
eliminata direct control cver the Communications Satele
lite Corporation (‘'‘Cemsat™} by the tevrestriol communie
cationg comnon corriers ('carriers')., It would do gso
by (i) barring any representatives of the carriorg
gitting on the Poard of Dircctors of Comsat after
Jenvaery 1, 1971, and (ii} Vaorring cavviers firem cwnilng
any shaxcs of Comsat stock efter Januavy 1, 1472,

In general;, we would Ffaver enactment of legislae

_tion along these lines to elinminate direct cervics

control or influence over Comsat., Yuch a step, come
bined hopefully with some modificaticn of repulatony
constrainty on Comsat's setivitiecs (discusscd below),
would signilicantly cnhances Cemsat’s competitive
potential, '

The 1962 Act was a compromise. It ignored tradi-
tional policles that restrict the cesmon ownerchip and
control of competing modes or resuluted businoss (e.gy
49 U.S.C.A. §5(16Y; 49 U.S.C.A. 6783 47 U.S.C.4, §314),
Instead the 1502 Act provided for extensive carrior
ownexship of Comcat stock und for six carriee nomineecs
a8 dircectoxs of the corporaticn. Ag a result carrierg
controlled half the shares and more then a third of




_ Dilyectora. American ‘Telephene & Telegraph Coxmpany
("ALCT) clene 18 by far the laxgect Comsat stocitholder,
with 29 pexcent of the stock and %0 pewcent of the Doard.
Fyom the outsct, thls arrangement has been criti~
cized aa being inconsictent with the stated Congressional
mandate "chat the corporation erenced [i.e., Comsat] . ;
be so orranized and opexated as Lo maintain and stremgthen
competition in the provisicn of comunications services
to the public" (47 U.5.G.A, §701(c)). (fe2, Cefes
Legislation Wote, The Gomsab Lot of 19627 /6 Hiaxv. L.
Rev. 363, 598 (1064). Ts Critic.ca has besn reinforeced
by emperionce, (SeC, €48, Schwarts, Comsat the €4 i

end the Farth Stations = Sone Probloms wiih e

e
- ~—

- S
3

Variciiced atovoncg, | Jo xale L. g, Gal (L9oi)s ¢
~ox the Srusiuenc's sask Force on Commynication Pollcy
(1968), Chap. Z, P. 135).

Moxeover, the carriers® stockholding and director=
ship errangements in Comgat are conlwary to the nomual
antitrust prohibitions againct anticompetitive stock
acquicition end dircctor interloclks containcd in Clayton
6§ 7, & (15 U.8.C. § 13, 12). %Ihe prohibitien of Clayton
§7 applics where minority cwnership vesults in the
probability of cnticonmpetitive congcquUences, U.Ss Ve
dupont cviemours & Go., 353 U.8. 506, 392 (1957 ; and,
Becouse or che ‘opportunity thereby cffoxded €O o o o
compel a welazation of the full vigor of « + competie
tive cffort," the prohibitlon aoplies with equal force to
directors appointed by such minority cwner. Romilton
Watch Co., V. fcarus iiateh Co.. LL& ¥, Supp. 307, 57
(. Coun, 1952), STEVG 200 .24 738 (2d Cix. 1953), under
§8 of the Clayton Act, interlocking directorates awmong
competitors are pex &0 violaticns. U.S. v. 2c8TS,

- v —

Roabuck & Co., LLIFL Supp. 614 (S.DV H.Y. 1903,

a good case
cr influcnce

In these clrervwstances, we belicve tha
cen be made for climinating the direct cary
over Comsat flowing from thelr sharcholding and directcr=
ghipe. This appiroach is consistent with the Departuent's
original position in 1002 when the ALtorncy General enmphae
gized that we 'place greal impoxtance on competition be-

cause the communicatilons industry is Barticularly susceptible

e
L=
i

to domination by one company == ATGT." Heorings on
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To cwmarize, ve favor zenerally some 100¢r19t101
along the lines of the Proposed amencunnts, in oxder
to olimiuate direot carrier control or influcuce o ver
Comsat, ucwevcr, unless conbined with at least eome
reversal oX the FCC's decigiong pretecting ecxieting
carriers {rom eat ilitc competition, such lcy1u11LJon
1s not lilely to eonhance significantly Comsat's come:

petltLVQ potential, . S,

Sincercly yours,

RICHARD W, McILARLNM
Assistant "Attorney Genersl
An“igfgsh Dlvision
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Wednesday 7/15/70

-

10:10 Bill Fischer called to say that there was a Justice
response to Senator Gravel's letter re a bill he has
drafted to eliminate common carrier control of the
Comsat corporation., That OTM policy letter was
apparently on Tom's desk. Bill Fischer said the
letter had been circulat ed for commeht, which comments
have come back and Bill needs to talk with Tom about it,

for Bill Fischer
Tom said/to call Don Baker at Justice -- that he had been
In discussion with Don about it and they are going to rewrite
the letter.

Bill will ¢all Don Baker.




Eva-’

Per our telecon.

timmie




EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF TELECOMMUNICATIONS MANAGEMENT
WASHINGTON, D.C. 20504

OFFICE OF THE DIRECTOR

July 9, 1970

MEMORANDUM TO: Assistant Director for Legislative Reference
Bureau of the Budget
Attention: Mr, C, William Fischer

Department of Justice proposed draft amendment
to Communications Satellite Act of 1962 as
amended ('"'1962 Act'), 47 §§ 701-704

This is in response to your memorandum dated June 22, 1970,
requesting comments by July 1, 1970, on the subject draft legislation
which we did not receive until June 30,

Inasmuch as a Director of Telecommunications Policy has not yet
been qualified and commissioned, there is no one in a position to

make authoritative comments. The new director may wish to do

so when he takes office,

-
oy e AT

0 A A
W. E. Plummer
Acting




THE WHITE Houst.)

WASHINGTON

July 8, 1970

To: Timmy

From: Eva

Returned as requested.

I———— L L st




Wednesday 7/8/70

Tom asked us to call Mr. Plummer's office and tell
Timmy that he thinks the DTM's response should be that
they would defer any comment until the new Director

is sworn in,

(Tell Mr, Plummer that the reason is that Tom is on

both ends -- as approving DTM and the White House approval --
kind of a silly relationship -- but he's been in touch with Justice
so it's all kind of academic about what DTM response should be, )




Wednesday 7/8/70

4:30 As to the attached draft amendmert to Communications
Satellite Act, Steve Doyle advises as follows:

"The end purpose of the proposed legislation is to remove
carrier directors. The thrust of the Justice letter is to
remove FCC regulatory restrictions on Comsat, In my
opinion, the letter is only minimally related to the legislation
in terms of the objective desired. And, in my knowledge,

I have serious reservations about some of the factual
statements in the Justice letter,"

(Steve said: FOR YOUR INFORMATION ONLY --

"DOD and State and FCC have notified BOB of no objection
to the legislation but all three agencies have expressed
reservations with regard to the substance of the Justice
letter, "

Steve said he thinks it would be useful for you to consider

the relationship between the substance of the letter (which

is remove regulatory constraints) and the legislation (which
is intended to remove carrier directors from Comsat Board),
He thinks you will find them essentially unrelated objectives,

Timmy in Mr, Plummer's office said they had had a call
from Dave Lawhead in BOB asking where their comments
were; she advised them it was still being reviewed,




THE WHITE HOUSE

WASHINGTON

July 7, 1970

= Tos Steve
From: Eva
Tom would like you to

look this over and
discuss with him.,




“ +  "EXECUTIVE OFFICE { 'THE FRESIDENT
OFFICE OF EMERGENCY PREPAREDNESS
OFFICE OF TELECOMMUNICATIONS MANAGEMENT

3 Date: ; 7/ Ve 427

Subject: fW/MM7’ W//q’/fdj’
To: 2. )251%4;%3244:224//
/Zm

\

From: W. E, Plummer
Acting




EXECUTIVE OFFICE OF THE PRESIDENT
OFF{CE OF TELECOMMUNICATIONS MANAGEMENT
WASHINGTON, D.C. 20504

3 OFFICE OF THE DIRECTOR

July 7, 1970

MEMORANDUM TO: Assistant Director for Legislative Reference
Bureau of the Budget
Attention: Mr, C. William Fischer

Subject: Department of Justice proposed draft amendment to
the Communications Satellite Act of 1962 as amended
(""1962 Act''), 47 §§ 701-704

This is in response to your memorandum dated June 22, 1970, requesting
comments by July 1, 1970, on the subject draft legislation which we did
not receive until June 30,

The Department of Justice favors enactment of legislation which would
eliminate any direct control over the Communications Satellite Corporation
("Comsat'") by the terrestrial common carriers ("carriers"). It would

do so, first, by barring representatives of the carriers from the Board

of Directors after January 1, 1971; and, second, by prohibiting carrier
ownership of Comsat stock after January 1, 1972, It is the view of the
Department of Justice that enactment of the draft legislation, together

with modification of regulatory restraints on Comsat's activities, would
significantly enhance Comsat's competitive potential,

Assuming that the development of Comsat's competitive potential is a
feasible or a valid objective, we agree with Justice that the proposed
amendment to the 1962 Act would not significantly affect that potential
unless there are accompanying®changes in FCC policy decisions regarding
Comsat,

While there is no doubt that the 1962 Act was a compromise, and that in

the light of experience the Act could have been written with fewer ambiguities,
nevertheless the development of commercial communication-satellite service
has been quite spectacular, INTELSAT, the international telecommunications
satellite consortium, will be launching early next year, its fourth generation
of communication satellites, each with a capacity of at least 6, 000 telephone
circuits, Despite the potential conflicts of interest alluded to by Justice, .
the carriers, and particularly AT&T, have made substantial use of satellite
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circuits. We are advised that by the end of 1970 about half of the inter-
national circuits used by AT&T will be by satellite: 1,200 half-circuits,
with a payment to Comsat of $42 million.

While the Justice recommendation may have considerable merit because
it might tend to make regulatory problems less complex, the policy
changes alluded to by Justice might be difficult to achieve, Even if the
FCC were to change its policy regarding earth station ownership, any
change in its "authorized user' decision would have to reckon with
possible objections by some foreign administrations., These administra-
tions, correspondents of American international carriers, could be
concerned with a change of policy which would increase the number of
American entities with whom they would be required to deal, Also, some
foreign administrations have an ownership interest in cables and favor
their use over satellites, This combination of circumstances could create
a difficult international problem. In addition, a domestic policy requiring
U. S. domestic carriers to furnish Comsat with terrestrial connecting
facilities so that it could serve customers directly would be difficult to
develop and perhaps even more difficult for the Government to administer,
Finally, even if changes are made in earth station ownership and control
of the corporation, and the "authorized user" decision is amended, AT&T

would continue to be a large Comsat customer and thus would continue to
have a substantial impact on Comsat,

To summarize our position, amending the 1962 Act in the manner proposed
will solve very few, if any, basic problems, However, if it would make
the Comsat organization less cumbersome and if the legislation could be

enacted without substantial controversy, we would have no objection to
its enactment,

7z A
w. E. Plumm(; 2
Acting




EXECUTIVE OFFICE OF THE PRESIDENT
BUREAU OF THE BUDGET

WASHINGTON, D.C. 20503

June 22, 1970

LEGISLATIVE REFERRAL MEMORANDUM

TO: Legislative Liaison Officer

Federal Communications Commission Federal Trade Commission
Council of Econonic Advisers Department of State
Department of Commerce Office of Telecommunication
Department of Defense Policy ,- .
General Services Administration

Subject: .
Department of Justice proposed draft amendnent
to the Communications Satellite Act of 1962
. as amended ("1962" Act) 47 U.S.C. S8 701-744,

The Bureau would appreciate receiving the views of your
agency on the above subject before advising on its rela-

tionship to the program of the President, in accordance
with Budget Circular A-19.

( ) To permit expeditious handling, it is requested
that your reply be made within 30 days.

(x ) Special circumstances require priority treatment
and accordingly your views are requested by

Wednesday, July 1, 1970
Questions should be referred to pavid Lawhead

( 103 x 3875) or to Jefferson D. RBurrus (103 x 4874 )
the legislative analyst in this Office.

V4

[ 7 ’ / //;f “ ‘ﬁ, 4

. Lttt P L C AN
C. William Fischer, for
Assistant Director for
Legislative Reference

Enclosures

Justice draft
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OFFICE OF THE DEPUTY ATTORNEY GENERAL
WASHINGTON, D.C. 20530

HAY 19 1970

Honorable Robert P. Mayo
Director, Bureau of the Budget
Washilngton, D.C. 20503

Dear Mr. Mayo:

In compliance with the provisions of Bureau
of the Budget Circular No. A-19, there are enclosed copies
of a proposzed communication to be transmitted to the
Congress relative to:nwonoscd drafi amenducnt €o the

) ’ ., - 1 i1 % b « 11
Cormunid.cationg Satellite Act of 1962 as amended (V19562 Act™)

It will be appreciated if you will advise this
office as to the relationship of the proposed communication
to the Program of the- President.

Sincerely,

Richard G. Kleindienst
Deputy Attorney General

Conpressional inquiry =-= please expedlte,
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Honorable Mike Gravel
United States Senate , . i
Washington, D. C. 20510

Dear Senator Gravel: -

This is in response to your letter of February 12,
1970, requesting comments from the Antitrust Division
on a proposed draft amendment to the Communications
Satellite Act of 1962 as amended (''1962 Act'), 47 U.S.C.
§§701-744, This draft amendment would, if enacted, elim=
inate direct control over the Communications Satellite
Corporation (''Comsat'") by the terrestrial communications
common carriers (“carriers"). It would do so by (i)
barring any representatives of the carriers sitting on the
Board of Directors of Comsat after January 1, 1971, and
(ii) barring carriers from ovning any shares of Comsat

- stock after January 1, 1972,

In general, we would favor enactment of legislation
along these lines to eliminate direct carrier control or
influence over Comsat. Such a step, combined hopefully
with some modification of regulatory constraints on
Comsat's act1v1tlc° (discussed below), would significantly

enhancc Comsat's COMQCLLLLVE potential,

The 1962 Act was a compromise. . It ignored traditional

" policies that restrict the common ownership and control of

competing modes of regulated business (e.g., 49 U.S.C.A.
§5(14); 49 U.S.C.A. §783 47 U.S.C.A. §314)., 1Instead the
1962 Act provided for extensive carrier ownership of Comsat
stock and foxr six carrier nominces as directors of the
corporation, As a result carriers controlled half the
shares and more than a third of the Board of Directors.
American Telephone & Telegraph Company (VAT&TY) alone is.
by far the largest Comsat stockholder, with 29 percent of
the stock and 20 percent of the Board, -

The arrangement has been criticized as being incon-
sistent with the stated Congressional policy "“that the
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corporation created . . ., be so organized and operated as

to maintain and strengthen competition in the provision of
communications services to the public" (47 U.S.C.A. §701{c)).
Various commentators emphasized at the outsct that exten-
sive carrier participation was unlikely to promote either
present or future competition to the maximum extent pos-
sible. (Sece Legislation Note, The Comsat Act of 1962, 76
Harv. L. Rev, 388, 398 (1962). Sce generally, Kirkpatrick,
Antitrust in Orbit, 33 Geo. Wash. L. Rev. 89 (1964); Levin,
Organization and Contxrol of Communications Satellites, 113

U, Pa. L. Rev., 315 (L965); Schwart, Covornmentally Appointed
Directors in a Private Corp. - The Communications Satcellite

Act of 1957, 79 Harv. L. Rev. 350 (L965); Schwartz, Comsat

the Carricrs, and the Farth Stations - Some Problems with -
Tielding Varicpgated intorescs, 76 Yale L. J. 441 (L9677
Six years later the President!s Task Force on Communication
Policy criticized it in these terms: - :

Comsat's interlocking directorate with the
carriers has been a source of continued con-
troversy, Experience has shown that in many
areas, Comsat has interests conflicting with
those of the terrestrial carriers. Despite .
[FCC decisions], which insulate them from

. « o « competition, the terrestrial carriers

- and Comsat are rivals in a very real sense.
(Report, Chap. 2, p. 15, 1968).

In addition, such stockholding and interlocking arrange-"
ments involving competitors and suppliers are contrary to the
normal antitrust rules contzined in Clayton Act §§7, 8 (15
U.S.C. §§18, 19). Most of the judiciel decisions under these

" provisions have ignored contentions that directors appointed

by even such a minority owner (as AT&T) would be independent -
of those who nominated them, Hamilton Watch Co. v, Benrus
Watch Co., 114 F. Supp., 307, 314 (D. Conn. 1952), a¥i ™ d Z06

¥, 2d 738 (2d Cir. 1953); Bricgs Mfe, Co, v. Crane Co., 185
F. Supp. 177, 181 (D. Mich, 1963), pointing instead to the
minority director's opportunity to persuade or compel relaxa-
tion of competitive vigor, and to learn competitive secrets,
American Crystal Sucar Co. v, Cuban-American Sugar Co. 152
Supp. 387, 394, aii'd, 259 F., Zd 529 (2d Cir. [958y, and
noting that it would be very difficult to show that a direc-
tor had been improperly influenced by the views of his
nominator since directorial decisions usually involve judg-

~mental factors difficult to ascribe to the influence of the

minority's special interest,
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In these circumstances, we believe that a good case
can be made for eliminating the direct ¢arricr influence
over Comsat.. This approach is consistent with the Depart-
ment's position in 1962, when we emphasized that we "place
great importance on competition because the communications
industry is particularly susceptible to domination by one
company =-- AT&T," Hearings on H.R. 10115 and H.R. 10133
Before the House Committee on incersia

tate and Foreign Commerce,

87th Cong., 2d Sess., pt. 2 at 565 (L962) (testimony or
Attorney General Kennedy). See also Hearings Before the
Antitrust Sub-Committee of the House Committec on the
Judiciary, b4th Cong., 2d Sess. at 440-23 (L958) (testimony
of Assistant Attorney General Hansen)., Moreover, it is
consistent with the-policy of this Aduninistration: to place
“more reliance on economic incentives and market mechanisms
in regulated industries" so that "increased competition will
eventually make it possible to let market forces assume more
of the role of detailed regulation' in communications ‘
(Economic Report of the Presideat 108~109 (1970)).

The problem is, however, only partially one of the
Comsat corporate arrangements covered by the draft legis-
lation. Regulatory decisions by the Federal Communications
Commission have been at least as significant a fector in

- limiting Comsat's competitive potential vis-a-vis existing

5 Alo
carriers. :

Of particular significance is the FCC's Authorized

User decision, 4 F.C.C. 2d 421 (1966), in which the Com-
mission unanimously ruled that Comsat was to be only a
"carriers' carrier," precluded from retalling its services
direclyto users (including the Government), except under
“unique or exceptional circumstances' to be determined by
the Commission. Because the Commission declared that it
would authorize direct Comsat service abseni a reduction
in the carrier's rates "fully to reflect the economies
made available through the lezsing of circuits in the
satellite system,' some potentilal competition remained

and was reflected in some very substantial rate reductions
made by the carricus. . :

This decision was followed the same year by the Com-
mission's Earth Station decision further reducing Comsat's
potential to compete vigorously with the carrviers, 5 ¥.C.C.
2d 812, 816 (1966). The Commission decided (reversing an
earlier decision, 38 F.C.C. 1104 (1965)) that Comsat had to
share ownership of all earth stations with the carrierss
50 percent was to be owned by Comsat, with the balance

¢

a
Q
w0




apportioned among the other carriers on a use basis. ‘
The day-to-day management, and apparently, all eqguipnent
design and procurcment decisions of the earth stations are
thus made by a joint operating committee made up of Comsat
and the carriers. The Eaxth Station order argued that
this pattern of shared ownership and control would
nmotivate the carriers to promote the use of the Comsat
systemn, and contribute to it technologically. None of
this has apparently happened. The carriers still prefex
to use facilities which they own and control, the
investment in which is large and wholly in their rate
bases. However, because the FCC at this time is recon-
sidering its 1966 Earth Station decision in Docket 15735,
it may be that further amendment of the 1962 Act is now
not necessary to deal with this problem.

To summarize, we favor generally some legislation
along the lines of the proposed amendments, in oxder to
eliminate direct carrier contzol or influence over
Comsat. However, unless conbined with at least some
reversal of the FCC's decisions protecting existing
carriers from satellite competition, such legislation

“is not likely to enhance significantly Comsat's
competitive potential. ' ; :

: [
’ §inqo¥/H§ yours,

| ')/"/ NN ~
\jL /;\ ) \(GQXL/L/
RICEARD W. McILAREN
Assistant Attorney ‘General
Antitrust Division
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Be it cracved by the Scnmc and House of
in Congress assembled, That effcc tive

-~

éirectors ol tne corporaticn

Communications Satellite Act ol

{ . January 1, 197)., the last three

“such Act are amended to read as

‘ ‘board Shall bc elected annually

;ation. The articles of inco“uo

'-desigrated undex section 302 sha

under section 27 (a) of the Diqtr;ct of Colu bin Bus*nuss Corpor

Act (b.C. Code, sec. 29- 911 (d)).
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of 1962,

1lite Act and for other

I’.z,ncsc/,. Y of the United States of America

with 4he first election of

authorized by title XII of the

1952 (47 U.S.C. 731~735) held after
sentences of <ection 303 (a) of

follovs: "Twelve members of the
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z+ion Lo be filed by the incorporators
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Sec. 2. Scction 30& (b) of the Communications Satell te Act
of 1962 is amendcd by addlng a2t the end thereof the follo'in new
* faragraph: iR B . _
% : . = \
") f;cc»lve after January 1, 1872, no communications common
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Wednesday 1/27/71
MR, SCALIA;

Tom asked if you would call Don Baker and tell
him that we are hand delivering a copy of the
Pastore letter to him this morning,

Asked that you ascertain that there 12 no etrong
ill-will on the part of the Antitrust Division
and give Daker the feeling that tvé're not out

to be their enemy.
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Antitrust Chief Lashes 1CC, Urges an End
Of Regulation Over Most Transportation

By a WALL STREET JOURNAL Staff Reporter

WASHINGTON — The Nixon Administra-
tion's’ antitrust chief, in the most scathing at- |
tack on the Interstate Commerce Commission|
made by a Government official in a deccade,
urged an end to Federal regulation of rail- |
roads, trucking and other surface transporta-
tion. i

Nichard W, McLaren, head of the Justlce'
Department’s Antitrust Division, declared that
the quality of transportation services has de-
clined, “‘almost all” of the nation’s railroads
face difficultics and all surface carriers are ex-
periencing overcapacity, while at the same
time “shippers and consumers pay high rates
for deteriorating services.”

He laid these troubles on ‘‘self-perpetuat-
ing"” regulation, accusing the ICC of fostering a
‘protective environment' in which rates ‘‘are
allowed to rise to the level of the highest cost
carrier in the market . . . inefficiency is re-
waxzZad and, in the long run, the nation's re-
sources are sgeriously misallocated.”

Mr. McLaren recommended that, “after a
suitable period in which regulations are phased

any other business. Competition should be al-
lowed to determine the price, quality and avail-
ability of transportation services.”

In addition, a ‘‘reevaluation” of regulatory
laws should consider the repeal of antitrust ex-
emptions enjoyed by regulated transport.com-
panies in rate-fixing and certain other areas,
Mr. McLaren said. y

The antitrust chief's attack on the 84-year
old ICC was the most vigorous since 1962 when
President Kennedy sent Congress a special
transportation message in which he charged
the industry’s problems to ‘‘a chaotic patch-
work of inconsistent and often obsolete legisla-
tion and regulation.”” Mr, Kennedy asked Con-

gress to repeal the ICC’s control over transpor- |
.| tation of bulk and agricultural - commodities

that accounted for about two-thirds of total
railroad freight traffic.
Congress, of course, refused to accept the

quently creating the Transportation Depart-
ment it did take away some of the ICC's au-
thority to regulate safety mattews.

Whether Congress will accept Mr. Mec-
Laren's new invitation isn’'t clear, but his
speech, delivered before a group of antitrust
lawyers in New York, adds to the pressures
that have been building in recent months for

reform, or even abolition, of the ICC. _

Mr, McLaren told the New York lawyers he
was speaking for the Antitrust Division and
wasn't representing ‘‘any existing Administra-
tion position.”” But he left the door open for the
Iilzon Administration to take a position.

The so-called Ash Commission, which has
been studying Government reorganization gen-
crally for President Nixon, has investigated the
IC and other regulatory agencies and wiil
make a report within two or three weeks. It's
expected to be just as harsh on the ICC as was
Mr, McLaren.

In addition, the McLaren views have in gen-
eral been supported by the President’s Council
of Economic Advisers. Indeed, the antitrust
chief, in his speech; quoted the council's state-
ment that “‘regulation should be narrowed, or:
halted, when it has outlived its original pur-’
pose.”

Advocates of radical surgery on the ICC
also are growing in Congress. Senate Demo-
cvatic Leader Mansfield last year intraduce? .
11! to abolish the ICC, and several Republicau
Senators introduced resolutions looking toward
a merger of the ICC with the Civil Aeronautics
Board and the Federal Maritime Commission.

Such ICC criticg didn’'t get very far in the
last session of Congress, but they are hopeful
for at least hearings in the current session.

Although there wasn't any official explan-
tion of the timing of Mr. McLaren's attack ou
the ICC, he wasn't unaware of these other de-
velopments in and out of the Administration.

Noting that the ICC was created in 1887
when the railroads enjoyed monopoly power,
Mr. McLaren asserted that the commission be-
came self-perpetuating when the competitive
truck and barge -industries were ‘‘brought
under the regulatory umbrella' during the De-
pression, “But today,’"” he said, ‘“there seems
to be a growing belief that regulation hasn’t
served the nation well.”

He charged fhat regulation has led to “high
freight rates” that are based on the value of
the commodity transported and bear “little re-
lationship to the lowest cost available in trans-
porting a given commodity.”” Under ICC proce-
dures, ‘‘rates generally are allowed to rise to
the level of the highest cost carrier. For the
most part, only inefficiency is rewarded in this
protective atmosphere,” he asserted,

In addition to raising rates, regulation lim-
its the entry of new competitors into surface
transportation, Mr, McLaren said. ‘‘Again, the
stress of regulation is toward the protection of
established carriers,’” he said.




