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COMMITTEE II - LEGAL AND PROCEDURAL QUESTIONS

Please add to the "Suggested Work Program" an additional item as
follows:

X. Number of Agreements Constituting the 568-71
Definitive Arrangements

* * *
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COMMITTEE II - LEGAL AND PROCEDURAL QUESTIONS

Terms of Reference

Legal and Procedural Questions, including definitions, legal status,

entry into force, duration, amendment, withdrawal, settlement of disputes.

Suggested Work Program

Pursuant to its terms of reference, the Committee presumably will wish to

study and make recommendations with respect to legal and procedural questions

associated with the structuring and entry into force of the definitive arrange-

ments. Included could be the definitions to be specified in the agreements,

the legal status of INTELSAT under the definitive arrangements, privileges

and immunities, the mechanisms for accession and supercession, appropriate

withdrawal provisions, the liability of partners, amendment processes and the

means of settlement of disputes.

The Committee presumably will wish to adopt an appropriate work program

to facilitate consideration of the matters included in its terms of reference

and, after due discussion and deliberation, to report its recommendations to

the Plenary. The following work program is suggested by the Secretariat to

facilitate the Committee's consideration of its tasks:

I. Definitions

A. Intergovernmental

B. Operating

C. Recommendations

II. Legal Status of INTELSAT

A. Comparison of present legal structure

(Joint Venture) with an Independent

Legal Status for INTELSAT

1. Ability to conduct business

a. Contracting

b. Acquisition of property

c. Protection of property interests

ICSC Report Par 
146-162

231-236
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2. Ramifications
a. Ownership
b. Liabilities
c. Taxation
d. Other

III. Privileges and Immunities

A. Present Status of INTELSAT

B. Categories of Immunities

C. Implementing Arrangements
1. Headquarters Agreements
2. Other Mechanisms

D. Recommendations

ICSC,_Report Par 

5914-597

IV. Accession, Supercession and Buy-Out 626

A. Accession and Supercession
1. Transfer of Rights and Obligations

under Interim Arrangements

B. Obligations and Rights of Non-Continuing
Prior Members
1. Article IX(b)

2. General Principles of Equity and Law
applicable to Partnerships and Joint Ventures

3. Financial Obligations and Rights

4. Patent and Data Rights

C. Entry into Force
1. Formula for Entry into Force-

Unanimity vs.
a. General principles of

International Law
b. Requirements of Article IX(b)

V. Withdrawal Provisions

A. Voluntary Withdrawal - Permissive?
1. Obligations and Rights of

Withdrawing Signatory

B. Involuntary Withdrawal
1. What Constitutes Default?

a. Non-payment - grace period
b. Non-compliance with Terms of Agreements

622-625



Com. II/1 (Rev. 1)

- 3 -

2. Consequences
a. Suspension of Rights - Automatic ?
b. Expulsion - Role of Assembly and

Governing Body

ICSC Report Par 

VI. Liability of Partners Inter-Se

A. Article 13 of Special Agreement

B. For Obligations on behalf of INTELSAT

VII. Settlement of Disputes 591-593

A. Adequacy of Existing Supplementary
Agreement on Arbitration
1. Proposed Amendments

B. Operating Agreement or Separate Agreement?

VIII.Amendment Processes 581-590

A. Intergovernmental Agreement

B. Operating Agreement

IX. Reservations

* * *
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LEGAL STATUS OF INTELSAT UNDER

THE DEFINITIVE ARRANGEMENTS
(Submitted by the United States Delegation)

Com. 11/2
February 25, 1969

The purpose of this paper is to compare the present

legal structure (joint venture) of INTELSAT with an independent

legal status for INTELSAT, with a view to determining the neces-

sity, if any, for modification of the present legal structure.

I. COMPARISON OF PRESENT LEGAL STRUCTURE (JOINT VENTURE)

WITH AN  INDEPENDENT LEGAL STATUS FOR INTELSAT 

INTELSAT's juridical status under the interim arrange-

ments is that of a joint venture, and, as such, it does not have

legal status or personality independent of the legal personality

of its participants. The alternative is to create a legal status

for INTELSAT which is comparable to the status of a public inter-

national organization. Committee II should give primary consider-

ation to whether such independent international legal status is

necessary for the effective conduct of INTELSAT's business func-

tions.

A. ABILITY TO CONDUCT BUSINESS

1. Contracting

INTELSAT need not have independent legal status to

carry out effectively its contracting functions. Utilizing the

concept of agency, which is recognized by virtually all legal

systems, contracts for and on behalf of INTELSAT, using the con-

sortium name, can be entered into by any signatory, either as

manager or as signatory. The consortium may also contract through

an individual or an outside entity acting as agent for the signa-

tories. The legal ability of the individual to act as agent on

behalf of sovereigns and commercial entities, and to obligate

them in the conduct of significant business activities, has long

been recognized.



Com. II/2

-2-

INTELSAT business has been effectively carried out in

this manner under the interim arrangements, and it could co
ntinue

to be so conducted under the definitive arrangements. For example,

in contracts for the lease and operation of INTELSAT's TT&C 
facil-

ities in Italy and Australia, and in the INTELSAT IV contrac
t,

Comsat, as manager, acted for and on behalf of INTELSAT. More-

over, in all of the standard agreements for allotment of 
satel-

lite capacity between INTELSAT and the users, Comsat, by au
thor-

ity of the interim Communications Satellite Committee (IC
SC),

acted for and on behalf of INTELSAT. Also, the three-year, $25

million contracts for the allotment of satellite capaci
ty in con-

nection with the NASCOM service (e.g., with Her Majes
ty's Post-

master General,The Spanish Telephone Company and OTC 
(Australia))

were signed by the Chairman of the ICSC as agent on behal
f of the

Committee.* Under such contractual arrangements, the rights and

obligations are those of the individual signatories, 
in propor-

tion to their respective quotas.

As is the case with INTELSAT's present manager,**
 any

entity or individual acting on behalf of the consor
tium on a con-

tinuing basis should have an instrument, for example,
 an agency

agreement with the Board of Governors, to evi
dence its authority

to obligate, and acquire rights on behalf of, th
e signatories.

Such evidence of authority should enable an age
nt to conduct busi-

ness activities of INTELSAT under the definitive
 arrangements,

particularly because a signatory who would b
e obligated by such an

agency agreement would be resident in almost any jurisdicti
on

where INTELSAT business would be conducted.

If INTELSAT were established as a separate international

legal entity, that entity would itself enter into contractual

arrangements. Under such contractual arrangements, the rights

and obligations of INTELSAT would rest with the legal
 entity

rather than the individual signatories.

* The Committee is, of course, empowered by all the Signatories

to the Special Agreement to act on their behalf in allotting satel-

lite capacity.

** All the parties to the Interim Agreement designated Comsat as

the manager of the joint venture, empowered to act on behalf of

the consortium.
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Because there would be substantial doubt whether the

individual signatories would be directly liable for INTELSAT's

contractual obligations, potential contractors may be reluctant

to contract directly with INTELSAT as a legal entity, unless sub-

stantial liquid assets are maintained to meet contractual obliga-

tions as they arise.

2. Acquisition of Propertv

There is no significant difference between INTELSAT's

ability to acquire property interests in its present status and

its ability to do so as a legal entity. Contracts to acquire

property interests are generally governed by the same principles

as other contracts; as discussed above, lack of legal personality

does not impede the conclusion of contracts.

3. Protection of Property Interests 

INTELSAT's lack of legal personality does not hamper

adequate protection of the property interests of the signatories.

With respect to disputes between signatories, the Supplementary

Agreement on Arbitration provides an exclusive mechanism for

settlement of such disputes. It is proposed to continue those

provisions in the definitive arrangements. With respect to acts

of third parties involving INTELSAT property interests, all con-

tracts and agreements relating to the acquisition or utilization

of INTELSAT property interests incorporate provisions-requiring

the settlement of disputes by final arbitration. With respect to

acts of third parties not in privity with INTELSAT, there is no

bar to INTELSAT instituting legal proceedings through an autho-

rized agent.

Although it may be necessary to join some or all of the

signatories in a legal proceeding, as a practical matter joinder

is only required in name; the signatories may be represented in

court by local counsel acting on their behalf.* The necessity

* For example, in the U. S., INTELSAT could institute proceed-

ings in some instances through local counsel in the name of the

Consortium without joining the signatories; in other jurisdictions,

the signatories must be named as parties.
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for local counsel will not be 
affected, whether or not INTELSAT

has legal personality.

With respect to the protecti
on of such property inter-

ests as rights in inventions,
 it is doubtful that independent

legal status for INTELSAT wou
ld offer any advantages.

4. Other International Joint 
Ventures

The concept of the int
ernational joint venture, not

created as a legal entity s
eparate from the participants, is

often used in international 
business operations. Such inter-

national joint ventures, whi
ch include participation by both

private entities and gove
rnments, have successfully engaged in

interational operations in 
many fields, including communication,

navigation, nuclear energy, 
and the exploitation of natural re-

sources.

B. RAMIFICATIONS 

1. Ownership

In its present status, 
INTELSAT assets are owned jointly

in undivided interests by t
he signatories. If INTELSAT becomes a

legal entity separate from i
ts participants, the assets of INTELSAT

would presumably be held by tha
t entity. Signatories would no

longer have a direct undivided 
ownership interest in the assets;

rather, they would have an int
erest in the legal entity INTELSAT,

which would itself own the assets.

2. Liabilities 

Under 1NTELSAT's present sta
tus, the participants are

liable either jointly or joint
ly and severally for the obligations

of INTELSAT to third parti
es. This does not, however, result in

any one participant ultim
ately paying more than his share of an

obligation, since the arrangeme
nts require the indemnification of

such a party by the other p
artners in proportion to their inter-

est.

If INTELSAT has legal personal
ity, there is substantial

doubt as to the liability of the
 individual participants. Al-

though this might be considered 
beneficial with respect to the

tort and contractual liabilit
ies of the signatories, this could

have an adverse impact upon I
NTELSAT's ability to do business. •
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3. Taxation 
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An INTELSAT with separate legal personality would be,
under the laws of some INTELSAT members, a taxable entity dis-

tinct from its signatories. This has at least two adverse con-
sequences. First, INTELSAT will be subject to income taxation
in some member states, unless immunity is granted from such tax-
ation; under INTELSAT's present status it is not regarded as a
taxable entity. Second, those signatories who are taxable
entities might suffer various tax disadvantages which would be

avoided if INTELSAT remains a joint venture. For example, Comsat
may no longer be able to deduct from its gross income its share
of INTELSAT expenses, including depreciation of assets.

4. Privileges and Immunities 

As a matter of international law, INTELSAT need not
have independent legal status to enjoy privileges and immunities.
Moreover, it is very doubtful that either the absence or existence
of legal personality would create problems in conferring privi-
leges and immunities under the domestic laws of the various
INTELSAT members. Of course, thc makeup of INTELSAT and the func-
tions that it would perform could affect the privileges and immu-
nities that are appropriate to grant to INTELSAT.

II. CONCLUSION

INTELSAT, a joint venture without independent legal
status, provides an appropriate framework for the conduct of
INTELSAT's business, even if the Board of Governors were to
employ an individual, or an entity other than a signatory, to
act on its behalf. Moreover, the ability of INTELSAT to conduct
efficiently its business activities would not appear to be en-
hanced through the establishment of a legally independent status
for INTELSAT. On the contrary, creating an independent legal
status for INTELSAT could have certain undesirable ramifications
for both INTELSAT and the individual signatories.


