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COMMITTEE II - LEGAL AND PROCEDURAL QUESTIONS

Please add to the "Suggested Work Program" an additional item as
follows:

X. Number of Agreements Constituting the 568-71
Definitive Arrangements

* * *
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COMMITTEE II - LEGAL AND PROCEDURAL QUESTIONS

Terms of Reference

Legal and Procedural Questions, including definitions, legal status,

entry into force, duration, amendment, withdrawal, settlement of disputes.

Suggested Work Program

Pursuant to its terms of reference, the Committee presumably will wish to

study and make recommendations with respect to legal and procedural questions

associated with the structuring and entry into force of the definitive arrange-

ments. Included could be the definitions to be specified in the agreements,

the legal status of INTELSAT under the definitive arrangements, privileges

and immunities, the mechanisms for accession and supercession, appropriate

withdrawal provisions, the liability of partners, amendment processes and the

means of settlement of disputes.

The Committee presumably will wish to adopt an appropriate work program

to facilitate consideration of the matters included in its terms of reference

and, after due discussion and deliberation, to report its recommendations to

the Plenary. The following work program is suggested by the Secretariat to

facilitate the Committee's consideration of its tasks:

I. Definitions

A. Intergovernmental

B. Operating

C. Recommendations

II. Legal Status of INTELSAT

A. Comparison of present legal structure

(Joint Venture) with an Independent

Legal Status for INTELSAT

1. Ability to conduct business

a. Contracting

b. Acquisition of property

c. Protection of property interests

ICSC Report Par 
146-162

231-236
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2. Ramifications
a. Ownership
b. Liabilities
c. Taxation
d. Other

III. Privileges and Immunities

A. Present Status of INTELSAT

B. Categories of Immunities

C. Implementing Arrangements
1. Headquarters Agreements
2. Other Mechanisms

D. Recommendations

ICSC,_Report Par 

5914-597

IV. Accession, Supercession and Buy-Out 626

A. Accession and Supercession
1. Transfer of Rights and Obligations

under Interim Arrangements

B. Obligations and Rights of Non-Continuing
Prior Members
1. Article IX(b)

2. General Principles of Equity and Law
applicable to Partnerships and Joint Ventures

3. Financial Obligations and Rights

4. Patent and Data Rights

C. Entry into Force
1. Formula for Entry into Force-

Unanimity vs.
a. General principles of

International Law
b. Requirements of Article IX(b)

V. Withdrawal Provisions

A. Voluntary Withdrawal - Permissive?
1. Obligations and Rights of

Withdrawing Signatory

B. Involuntary Withdrawal
1. What Constitutes Default?

a. Non-payment - grace period
b. Non-compliance with Terms of Agreements

622-625
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2. Consequences
a. Suspension of Rights - Automatic ?
b. Expulsion - Role of Assembly and

Governing Body

ICSC Report Par 

VI. Liability of Partners Inter-Se

A. Article 13 of Special Agreement

B. For Obligations on behalf of INTELSAT

VII. Settlement of Disputes 591-593

A. Adequacy of Existing Supplementary
Agreement on Arbitration
1. Proposed Amendments

B. Operating Agreement or Separate Agreement?

VIII.Amendment Processes 581-590

A. Intergovernmental Agreement

B. Operating Agreement

IX. Reservations

* * *
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LEGAL STATUS OF INTELSAT UNDER

THE DEFINITIVE ARRANGEMENTS
(Submitted by the United States Delegation)

Com. 11/2
February 25, 1969

The purpose of this paper is to compare the present

legal structure (joint venture) of INTELSAT with an independent

legal status for INTELSAT, with a view to determining the neces-

sity, if any, for modification of the present legal structure.

I. COMPARISON OF PRESENT LEGAL STRUCTURE (JOINT VENTURE)

WITH AN  INDEPENDENT LEGAL STATUS FOR INTELSAT 

INTELSAT's juridical status under the interim arrange-

ments is that of a joint venture, and, as such, it does not have

legal status or personality independent of the legal personality

of its participants. The alternative is to create a legal status

for INTELSAT which is comparable to the status of a public inter-

national organization. Committee II should give primary consider-

ation to whether such independent international legal status is

necessary for the effective conduct of INTELSAT's business func-

tions.

A. ABILITY TO CONDUCT BUSINESS

1. Contracting

INTELSAT need not have independent legal status to

carry out effectively its contracting functions. Utilizing the

concept of agency, which is recognized by virtually all legal

systems, contracts for and on behalf of INTELSAT, using the con-

sortium name, can be entered into by any signatory, either as

manager or as signatory. The consortium may also contract through

an individual or an outside entity acting as agent for the signa-

tories. The legal ability of the individual to act as agent on

behalf of sovereigns and commercial entities, and to obligate

them in the conduct of significant business activities, has long

been recognized.
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INTELSAT business has been effectively carried out in

this manner under the interim arrangements, and it could co
ntinue

to be so conducted under the definitive arrangements. For example,

in contracts for the lease and operation of INTELSAT's TT&C 
facil-

ities in Italy and Australia, and in the INTELSAT IV contrac
t,

Comsat, as manager, acted for and on behalf of INTELSAT. More-

over, in all of the standard agreements for allotment of 
satel-

lite capacity between INTELSAT and the users, Comsat, by au
thor-

ity of the interim Communications Satellite Committee (IC
SC),

acted for and on behalf of INTELSAT. Also, the three-year, $25

million contracts for the allotment of satellite capaci
ty in con-

nection with the NASCOM service (e.g., with Her Majes
ty's Post-

master General,The Spanish Telephone Company and OTC 
(Australia))

were signed by the Chairman of the ICSC as agent on behal
f of the

Committee.* Under such contractual arrangements, the rights and

obligations are those of the individual signatories, 
in propor-

tion to their respective quotas.

As is the case with INTELSAT's present manager,**
 any

entity or individual acting on behalf of the consor
tium on a con-

tinuing basis should have an instrument, for example,
 an agency

agreement with the Board of Governors, to evi
dence its authority

to obligate, and acquire rights on behalf of, th
e signatories.

Such evidence of authority should enable an age
nt to conduct busi-

ness activities of INTELSAT under the definitive
 arrangements,

particularly because a signatory who would b
e obligated by such an

agency agreement would be resident in almost any jurisdicti
on

where INTELSAT business would be conducted.

If INTELSAT were established as a separate international

legal entity, that entity would itself enter into contractual

arrangements. Under such contractual arrangements, the rights

and obligations of INTELSAT would rest with the legal
 entity

rather than the individual signatories.

* The Committee is, of course, empowered by all the Signatories

to the Special Agreement to act on their behalf in allotting satel-

lite capacity.

** All the parties to the Interim Agreement designated Comsat as

the manager of the joint venture, empowered to act on behalf of

the consortium.
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Because there would be substantial doubt whether the

individual signatories would be directly liable for INTELSAT's

contractual obligations, potential contractors may be reluctant

to contract directly with INTELSAT as a legal entity, unless sub-

stantial liquid assets are maintained to meet contractual obliga-

tions as they arise.

2. Acquisition of Propertv

There is no significant difference between INTELSAT's

ability to acquire property interests in its present status and

its ability to do so as a legal entity. Contracts to acquire

property interests are generally governed by the same principles

as other contracts; as discussed above, lack of legal personality

does not impede the conclusion of contracts.

3. Protection of Property Interests 

INTELSAT's lack of legal personality does not hamper

adequate protection of the property interests of the signatories.

With respect to disputes between signatories, the Supplementary

Agreement on Arbitration provides an exclusive mechanism for

settlement of such disputes. It is proposed to continue those

provisions in the definitive arrangements. With respect to acts

of third parties involving INTELSAT property interests, all con-

tracts and agreements relating to the acquisition or utilization

of INTELSAT property interests incorporate provisions-requiring

the settlement of disputes by final arbitration. With respect to

acts of third parties not in privity with INTELSAT, there is no

bar to INTELSAT instituting legal proceedings through an autho-

rized agent.

Although it may be necessary to join some or all of the

signatories in a legal proceeding, as a practical matter joinder

is only required in name; the signatories may be represented in

court by local counsel acting on their behalf.* The necessity

* For example, in the U. S., INTELSAT could institute proceed-

ings in some instances through local counsel in the name of the

Consortium without joining the signatories; in other jurisdictions,

the signatories must be named as parties.
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for local counsel will not be 
affected, whether or not INTELSAT

has legal personality.

With respect to the protecti
on of such property inter-

ests as rights in inventions,
 it is doubtful that independent

legal status for INTELSAT wou
ld offer any advantages.

4. Other International Joint 
Ventures

The concept of the int
ernational joint venture, not

created as a legal entity s
eparate from the participants, is

often used in international 
business operations. Such inter-

national joint ventures, whi
ch include participation by both

private entities and gove
rnments, have successfully engaged in

interational operations in 
many fields, including communication,

navigation, nuclear energy, 
and the exploitation of natural re-

sources.

B. RAMIFICATIONS 

1. Ownership

In its present status, 
INTELSAT assets are owned jointly

in undivided interests by t
he signatories. If INTELSAT becomes a

legal entity separate from i
ts participants, the assets of INTELSAT

would presumably be held by tha
t entity. Signatories would no

longer have a direct undivided 
ownership interest in the assets;

rather, they would have an int
erest in the legal entity INTELSAT,

which would itself own the assets.

2. Liabilities 

Under 1NTELSAT's present sta
tus, the participants are

liable either jointly or joint
ly and severally for the obligations

of INTELSAT to third parti
es. This does not, however, result in

any one participant ultim
ately paying more than his share of an

obligation, since the arrangeme
nts require the indemnification of

such a party by the other p
artners in proportion to their inter-

est.

If INTELSAT has legal personal
ity, there is substantial

doubt as to the liability of the
 individual participants. Al-

though this might be considered 
beneficial with respect to the

tort and contractual liabilit
ies of the signatories, this could

have an adverse impact upon I
NTELSAT's ability to do business. •
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3. Taxation 

Com. II/2

An INTELSAT with separate legal personality would be,
under the laws of some INTELSAT members, a taxable entity dis-

tinct from its signatories. This has at least two adverse con-
sequences. First, INTELSAT will be subject to income taxation
in some member states, unless immunity is granted from such tax-
ation; under INTELSAT's present status it is not regarded as a
taxable entity. Second, those signatories who are taxable
entities might suffer various tax disadvantages which would be

avoided if INTELSAT remains a joint venture. For example, Comsat
may no longer be able to deduct from its gross income its share
of INTELSAT expenses, including depreciation of assets.

4. Privileges and Immunities 

As a matter of international law, INTELSAT need not
have independent legal status to enjoy privileges and immunities.
Moreover, it is very doubtful that either the absence or existence
of legal personality would create problems in conferring privi-
leges and immunities under the domestic laws of the various
INTELSAT members. Of course, thc makeup of INTELSAT and the func-
tions that it would perform could affect the privileges and immu-
nities that are appropriate to grant to INTELSAT.

II. CONCLUSION

INTELSAT, a joint venture without independent legal
status, provides an appropriate framework for the conduct of
INTELSAT's business, even if the Board of Governors were to
employ an individual, or an entity other than a signatory, to
act on its behalf. Moreover, the ability of INTELSAT to conduct
efficiently its business activities would not appear to be en-
hanced through the establishment of a legally independent status
for INTELSAT. On the contrary, creating an independent legal
status for INTELSAT could have certain undesirable ramifications
for both INTELSAT and the individual signatories.
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LEGAL STATUS OF INTELSAT UNDER THE DEFINITIVE ARRANGEMENTS
(Submitted by the Delegation of Switzerland)

The Interim Communications Satellite Committee unanimously recommended
in its Report on Definitive Arrangements for an International Global
Communications Satellite System (166) that the principal aim of the
definitive arrangements is to create a world organization entrusted with
the design, development, construction, establishment, maintenance and
operation of a network of satellites with global coverage for international
public telecommunication services. Of necessity, such an organization must
have a legal form.

Since legal concepts are not the same in all countries, it seems of
great importance to find a legal structure known to the laws of all or
most participants, so that the operational functions of the System will be
eased and unnecessary difficulties avoided.

After having had a careful study made by experts familiar with the
system of the civil law as well as that of the common law, the Swiss
Delegation has come to the conclusion that the structure best suited for
such purposes is that of an international organization with legal or juridical
personality.

Legal Entity-Concept Known to All 

To the countries of the so-called civil law system, such as the
countries of continental Europe and Latin America, the legal personality is
known as a general overall concept. This enables many types of associate
ventures to act as legal entities by acquiring legal personality.

While the countries of the so-called common law system, such as England
and the United States, do not know the legal personality as a general overall
concept, they have, however, an institution which has all the characteristics
connected with a legal personality, namely the incorporated company or
corporation. It is a legal entity with all the attributes of the legal
capacity of a natural person except those inseparably connected with the natural
quality of human beings.
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)Example of International Legal Entity - "The International Bank for

ReconstrDeveloment."

An excellent example of an international organization also engaged in

business activities and having legal personality is the "International

Bank for Reconstruction and Development." It seems logical that an

institution in which governments both from the civil law as well as common

law countries participate should select for its structure a legal form

known to them all.

Thus, the Bank's "Articles of Agreement" (as amended effective

December 17, 1965) provide in Article VII, section 2, that the Bank shall

possess full juridical personality and, in particular, the capacity to

contract, to acquire and dispose of property, to institute legal proceedings.

In section 3, the Bank is made amenable to suit in a court of competent
jurisdiction in the territories of a member in which the Bank has an office

or agent for the purpose of accepting service or notice of process, or has

issued or guaranteed securities. In section 10 each member assumed the

obligation to take such action as is necessary on its own territories for

the purpose of making effective in terms of its own law the above-mentioned

principles, and to inform the Bank of the detailed action which it has taken.

Otherwise, the Bank is not subject to local law. In order to permit it to

fulfill its functions and to guarantee its independence, the Bank has been

assured by the Agreement of the customary privileges and immunities of

international organizations.

Choice of Legal Status of INTELSAT 

The question to be determined is what legal form would be best suited

for the functioning of the future INTELSAT as a worldwide organization.

In the Report of the Interim Communications Satellite Committee (233

and 236), a substantial majority of the Interim Committee recommended the

corporate form, that is that the organization should have legal personality.

The Report further shows that there was some support in the Interim

Committee for the proposal that the future organization should remain a joint

venture. A comparison of the main features of the two forms is, therefore,

indicated.

Le5a1 Form 

An Organization with legal personality or in corporate form has a legal

status known to all legal systems. It will, therefore, have no difficulty

in being understood in all nations where INTELSAT may do business and will

easily fit into their legal institutions. This is important when questions

arise with respect to property rights, rights and duties under a contract,

the right to bring legal action, and in many other situations.
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A joint venture, on the other hand, has no legal personali
ty.

Complicated substitutes are necessary to acquire and dispose of rights or

property on the joint venture's behalf. As will be shown more fully

below, this creates problems for the organization's soverign participants.

Capacity to Contract 

An international organization with legal personality has capacity to

contract and, therefore, it becomes itself a party to the contract.

A joint venture, on the other hand, has no contractual capacity and,

therefore, cannot be a party to the contract. Consequently, a joint venture

aS such cannot act through an agent because, lacking legal personality, it

cannot appoint one. • In the case of INTELSAT, Comsat is strictly speaking

not the agent of the joint venture, but that of all the Signatories.

Contracts under the intrtrim arrangements have been concluded between

an outside party and Comsat "acting in its capacity as Manager on behalf

of International Telecomminications Satellite Consortium (INTELSAT)."

However, the rights and duties between Comsat and the Signatories with

respect to the rights and obligations arising under such contracts are

nowhere clearly defined. Neither INTELSAT nor the Signatories have been

parties to such contracts, and none of them have any rights or claims

against the other party to the contract which they could assert without

going through one particular partner. It is a rather unclear and confusing

situation, as experience in the past four years has shown. The result is

that the sovereign Signatories are in practice dependent on a private

corporation controlled by local law.

Ownership of Property 

An international organization with legal entity can hold title to

property in its own name. Since it also has full capacity to contract, it

can acquire and dispose of property rights through contracts to which the

organization itself can be a party. Thus, its rights will be derived

directly from such contracts without the intervention of complicated agency

arrangements.

A joint venture cannot own property. In case of INTELSAT, the assets

are owned jointly in undivided shares by the Signatories. Under the present

arrangement, they are not in a position to act themselves for that property

but have to rely on a private company to act on their behalf. Similarly,

difficulties have arisen with respect to title to patents and ownership of

data and know-how. If patents, data and know-how were owned by an inter-

national organization with legal personality, no such difficulties would arise.

As to the question how the members will own the assets in the future

organization, there is no practical difference, whether they own them through

a commonly financed legal entity, or directly as joint owners on the basis of

undivided shares.
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Capacity tJ Sue and Be Sued 

It may be necessary for INTELSAT to resort to legal action to protect
important rights. Again, the situation is clear with respect to an inter-
nationnl legal person: it can itself appear as party to a suit.

On the other hand, a joint venture's standing in the courts is, to say
the least, doubtful. In most jurisdictions, it would be necessary for the
Signatories to appear as parties.

An organization doing business must be amenable to suit. In case of
a legal entity, there can be no doubt as to who the party defendant will be.

In case of a joint venture with sovereigiparticipants, the difficulties
are overwhelming. While most governments may be sued in their own territories,
they enjoy immunity from suit in all other countries. It is, therefore, not
possible to bring suit against all Signatories jointly. This alone should
be a reason for potential contractors to prefer to do business with an
international legal entity rather than with a joint venture of no legal
personality with many sovereign governments as participants.

Freedom from Taxation and Other Privileges and Immunities

Freedom from taxation and other privileges and immunities enjoyed by
public international organizations should be provided for under the definitive
arrangements in order to enable the organiztion to be independent and to
fulfill its functions properly and efficiently. Whether such provisions will
be binding on all member nations will depend on whether or not the new agree-
ment will be a duly ratified international treaty or merely an executive
agreement as distinguished from a treaty.

Many nations see no difference in these two forms and give both the
force and effect of a treaty.

The United States of America, however, makes a clear distinction
between treaties and agreements: a treaty, approved by the Senate and ratified
by the President, becomes the supreme law of the land by virtue of the U.S.
Constitution. An executive agreement, on the other hand, does not bind the
United States without implementing legislation.

For instance, the Articles of Agreement of the Bank for Reconstruction
and Development are not a treaty. It was therefore necessary to insert
Article VII, section 10 (mentioned above) obliging the members to take necessary
action to make the provisions effective in their territories. In the
United States this obligation was met by an Act of Clongress of July 31, 1945,
called the "Bretton Woods Agreements Act" (Public Law 79-171, 59 Stat. 512)
which in section 11 expressly provided that Article VII, sections 2-9 of the

Articles of Agreement of the Bank (providing for freedom from taxation and

other immunities) shall have full force and effect in the United States and

its territories and possessions.
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It follows from the above that the form of an international organization

with legal personality is clearly the more desirable alternative because of

Its tangible advantages and because the universal acceptability of its

legal form assures that no unnecessary legal difficulties will arise as

would be the case with a joint venture.

* * *
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ACCESSION, SUPERSESSION AND BUY-OUT
UNDER THE DEFINITIVE ARRANGEMENTS

(Submitted by the United States Delegation)

The Interim Agreements provide that they
shall remain in effect until the entry into force of
the definitive arrangements. They are, however,
silent with respect to a number of important matters:
when the definitive arrangements shall be deemed to
have entered into force, the rights and obligations
of non-continuing prior members of INTELSAT, and the
transfer of rights and obligations from the old to the
new members. This paper analyzes these matters and
presents the position of the U. S. Delegation with
respect to their solution. (Appropriate draft articles
for inclusion in the definitive agreements are attached
hereto).

I. ACCESSION AND SUPERSESSION 

A. FORMULA FOR ENTRY INTO FORCE

The Interim and Special Agreements do not
stipulate how many or what proportion of the parties
and signatories hereto must sign the definitive agree-
ments in order for the latter to enter into force and
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supersede the interim arrangements. It is the

position of the U. S. Delegation, as reflected in

the draft articles set forth in Attachments 1 & 2,

that the definitive arrangements can enter into force

and supersede the interim arrangements when signed by

two-thirds of the parties to the Interim Agreement

whose designated signatories to the Special Agree-

ment held at least 80% of the total investment quot
a

under the Special Agreement, provided certain con-

ditions are met, most important of which is an equi
t-

able settlement with non-continuing parties.

1. General Principles of International Law

Under prevailing principles of international

law and practice regarding the revision 
of international

agreements, there is no requirement that all of the

parties to an earlier agreement must accede to a late
r

agreement in order for the later agreement to co
me into

force and supersede the earlier one. While historically

the general rule of international law may have req
uired

unanimous accession for such revision, over the last

half-century that rule has of necessity evolved such

that unanimity is not required, at least for the revi
sion

of multipartite non-political agreements, so long as (1)

the superseding agreement is acceded to by at leas
t a

majority of the parties having a substantial interest
 in

the subject matter of the agreement, and (2) prior no
n-

acceding parties are not bound by the new agreement and

their rights acquired under the earlier agreement 
are

not prejudiced.

The formula for entry into force of the

definitive arrangements which is expressed in the att
ached

draft articles more than satisfies the first of these

preconditions. The second is satisfied if non-continuing
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parties are not bound by the definitive arrangements
and if they are fairly compensated for their space
segment investment under the interim arrangements
by an equitable buy-out arrangement.*

2. Rec

In considering entry into force with less
than unanimous accession, Article IX(b) of the Interim
Agreement is relevant. The provisions of Article IX(b)
state that, regardless of the form of the definitive
arrangements, they shall preserve certain fundamental
principles of the interim arrangements with respect to
policy aims (Article IX(b)(i)), membership (Article
IX(b)(ii)), and the opportunity to contribute to
determinations of general policy (Article IX(b)(iv)),
and shall "safeguard the investment made by signatories

to the Special Agreement" (Article IX(b)(iii)).

These requirements are in large part
coextensive with, and a specification of, the second
precondition that exists under international law for
entry into force under the proposed formula, namely
that rights acquired under the Interim Agreements not
be prejudiced. This is particularly so with respect
to Article IX(b)(iii), which evidences the need for
an equitable buy-out of the interest in INTELSAT of
non-continuing parties.

As they bear upon the concern of this paper,
the other aspects of Article IX(b) are not seen as
likely sources of difficulty unless, of course, radical
departures from the principles reflected in the Preamble

of the Interim Agreement are seriously entertained by

the Conference.

* The requirements for such a buy-out arrangement are
discussed in Part II of this paper.
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B. TRANSFER OF RIGHTS AND OBLIGATIONS 

UNDER THE INTERIM ARRANGEMENTS 

Assuming that INTELSAT is to be continued

under the definitive arrangements with the undivided

ownership of the space segment vested in signatories

to the Operating Agreement, those signatories should

assume, under terms and conditions set forth in the

Operating Agreement, the rights and obligations created

under the interim arrangements that are outstanding

on the date of entry into force of the definitive

arrangements. Language effecting such a transfer of

rights and obligations under the definitive arrange-

ments is set out in Attachments 3 and 4 hereto.

II. OBLIGATIONS AND RIGHTS OF_ NON-CONTINU_ING 

PRIOR SIGNATORIES 

This section discusses the rights and

obligations of any signatory to the Special Agree-

ment who fails to accede to the definitive arrange-

ments, and suggests "buy-out" mechanisms by which such

prior signatories would be compensated for their invest-

ment. Consideration is given to the relevant provisions

of the Interim Agreement, as well as to general principles

of law and equity applicable to cooperative enterprises

of a nature similar to INTELSAT.

A. ALEEITLELbIlail

As previously discussed, this provision does

not require that the investment share of a signatory

to the Special Agreement be transferred to the definitive

arrangements and continued thereunder without diminution.
Instead, it requires that the new arrangements not impair

the value of the investment, and that a signatory whose

government decides not to accede to the new arrangements,

shall be entitled to recover the value of its investment.
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B. GENERAL PRINCIPLES OF EQUITY AND LAW 
APPLICABLE TO PARTNERSHIPS AND JOINT VENTURES 

General legal principles pertaining to
partnerships and joint ventures also require that the
investment of a prior signatory be safeguarded. Absent
an agreement to the contrary--and none is apparent
in the interim arrangements--it is fundamental that a
partner has a right not to continue under the new and
revised agreement and a right to an accounting for its
investment in the enterprise.

C. FINANCIAL OBLIGATIONS AND RIGHTS

The accounting to non-continuing prior members
must reflect their share of the outstanding INTELSAT
obligations incurred under the interim arrangements, as
well as the value of their investment shares in the
Consortium. There are a number of ways in which such
investment shares may be calculated, but, as a guiding
principle, any such calculation must reflect the net
capital paid in during the interim period, plus a
reasonable return on such capital. A specific financial
formula, based upon this principle, should properly be
developed by the financial experts at the Conference.

In addition to the right to obtain an equit-
able financial settlement, each prior member should be
afforded a reasonable period of time, followiAg the
entry into force of the definitive arrangements, to
accede to those arrangements. The U. S. Delegation is
of the view that a one year period is appropriate.
During such period, the value of the investment of the
non-acceding prior member would be retainea in the
Consortium at a rate of interest, for that period,
equivalent to the cost of money. At the end of the
period, the prior member, if its government has still
not acceded, would be paid a total sum calculated on
the basis of the principle outlined above, plus accumu-
lated interest during the one year grace period.
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D. PATENT AND DATA RIGHTS 

Under Article 10(f) of the Special Agree-
ment each signatory thereto obtains rights to in-
ventions, technical data and information arising
directly from work performed under contracts and
subcontracts, let during the life of the interim
agreements, pertaining to the design, development
and procurement of equipment for the space segment.
A non-continuing signatory will retain these rights.
It must, of course, continue to observe the terms
and conditions with respect to the use of such rights
in inventions, technical data and information as
set forth in Article 10(f) and contained in the patent
and data distribution policies of INTELSAT and the
assignment agreements by which these rights were con-
veyed.

III. CONCLUSION 

The definitive arrangements can enter into
force without accession by all prior members provided
that the acceding members constitute a majority of the
prior members having a substantial financial interest,
and that an equitable financial settlement is made with
those prior members who do not wish to continue in the
Consortium.
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INTERGOVERNMENTAL 49REEMENT
ARTICLE XI4/

(a) This Agreement shall be open for signature for six months from

 , 1969 in Washington by:

(i) the Government of any State which is a Party to the Interim
Agreement;

(ii) the Government of any other State which /is a member of the
International Telecommunication Union.EY

(b) The Government of any State referred to in paragraph (a) of this

Article may accede to this Agreement after it is closed for signature. The

financial conditions under which the Signatory of a Government acceding to

this Agreement shall sign the Operating Agreement shall be determined by

the Board of Governors.

(c) This Agreement shall enter into force on the date on which it has

been signed without reservation as to approval, or has been approved after

such reservation, by two-thirds of the parties to the Interim Agreement,

except that such two-thirds must include Parties who hold or Parties whose

Signatories hold at least eighty percent (80%) of the total investment

quota under the Special Agreement. For each Government signing this Agree-

ment after it has entered into force, the Agreement shall be effective upon

signature or, if it signs subject to a reservation as to approval, on

approval by it.

(d) Any Government which signs this Agreement subject to a reservation

as to approval may, as long as this Agreement is open for signature, declare

1. This Article, dealing with signature, accession, entry into force and
other matters is based primarily on Article XII of the Interim Agreement.

2. ICSC-36-58E, paragraph 229(M).
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that it applies this Agreement provisionally and shall thereupon be 
considered

a Party to this Agreement. Such provisional application shall terminate:

(i) upon approval of this Agreement by that Government; or

(ii) upon withdrawal by that Government in accordance wit
h this

Agreement.

(e) Notwithstanding anything contained in this Article, this
 Agreement

shall not enter into force for any Government nor be app
lied provisionally

by any Government until that Government or its communicati
ons entity

designated pursuant to Article III of this Agreement sha
ll have signed the

Operating Agreement.

(0 If this Agreement has not entered into force f
or, or has not been

provisionally applied by, the Government of a State wh
ich has signed it in

accordance with this Article within a period of one year 
from the date when

it is first opened for signature, the signature shall be 
considered of no

effect.

g No reservation may be made to this Agreement except as
 provided

in this Article.

(h) Upon entry into force of this Agreement, the Government 
of the

United States of America shall register it with the Secretary 
General of

the United Nations in accordance with Article 102 of the Chart
er of the

United Nations.-31

3/ Interim Agreement, Article XIV.
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OPERATING AGRE
ARTICLE 1

Attachment 2 to
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(a) This Operating Agreement shall enter into force for each

Signatory upon entry into force of the Agreement or, if the Agreement

is not then provisionally or definitively in force for the Party

designating the Signatory, when the Agreement enters into force for such

Party, either provisionally or definitively.

(b) This Operating Agreement shall continue in force for as long

as the Agreement is in force.

21 See Article 16, Special Agreement.
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INTERWVERNMENTAL AGREEMENT
ARTICLE IIl7

(a) The Parties shall cooperate in providing, in accordance with the

principles set forth in the Preamble to this Agreement, for the design,

development, construction, establishment, operation, and maintenance of the

INTELSAT space segment and such other space segments as may be provided by

INTELSAT pursuant to this Agreement and the Operating Agreement.

(b) The Parties agree that all of the rights and obligations of the

signatories to the Special Agreement created under the Interim Agreement and

the Special Agreement and outstanding on the date of entry into force of

this Agreement and the Operating Agreement shall be assumed by the Signatories

to the Operating Agreement under the terms and conditions set forth in the

Operating Agreement. Effective as of the date the Operating Agreement enters

into force, the Signatories in accordance with the provisions of the Operating

Agreement, shall own the INTETSAT space segment in undivided shares in

proportion to their respective investment shares in the INTELSAT space segmenteV

.21 This Article states in general terms the decision of the Parties to
continue the operation of INTELSAT and lays down the principle that the
rights and obligations of signatories of the Special Agreement pass to
Signatories of the Operating Agreement.

E/ Interim Agreement, Article I(a). See also ICSC-36-58E, paragraph 190(U).

3/ ICSC-36-58E, paragraph 518(SM).
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OPERATING AGREEMENT
ARTICLE 22/

Each Signatory undertakes to fulfill the obligations placed upon it by

the Agreement and this Operating Agreement and thereby obtains the rights

provided for Signatories in each Agreement. Each Signatory further agrees

to assume, in proportion to its investment share, all of the obligations

created pursuant to the Speciaa Agreement and outstanding on the date of

entry into force of this Operating Agreement, and the Signatories shall

obtain, in proportion to their respective invectr=t :hares, all right,

title and interest in the space segment owned by the signatories of the

Special Agreement, subject to the requirements of Article 4(i) of this

Operating Agreement.

j !lee ArIicle 2 of the Special Agreement.
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l'IVITRGES AND IMMUNITIES
(Submitted by the United States Delegation)

This paper presents the position of the United States

Delegation concerning the privileges and immunities which should

be granted, under the definitive arrangements, by participating

states to INTELSAT and its participants, and the means by which

such benefits could be provided.

The U. S. believes the most preferable means of pro-

viding privileges and immunities under the definitive arrange-

ments would be an Article* in the intergovernmental agreement:

(a) providing certain benefits for INTELSAT in all states;

(b) requiring the conclusion of a headquarters agreement

between the Board of Governors and the government in whose juris-

diction the INTELSAT headquarters are located; and

(c) providing that such additional privileges and immunities

as are appropriate for the proper functioning of INTELSAT may be

obtained from other governments, at the request of the Board of

Governors, either by means of an agreement between the Board of

Governors and the government, or by other appropriate action of

the government.

* The text of a proposed Article is set forth in Attachment A.
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This approach has several benefits. First, by specifi-

cally providing for certain privileges and immunities i
n the

Agreement, it assures INTELSAT the minimum privileges 
in all mem-

ber states.

Second, it provides for obtaining the additional
 privileges

and immunities that may be needed at INTELSAT's headqu
arters;

and

Third, it recognizes that the need for addit
ional privileges

and immunities in other member states will
 vary and should be

treated on an ad hoc basis.

Privileges and Immunities in all States
 

The U. S. proposes that immunity from nat
ional income

and national property taxes be accorded to IN
TELSAT, its assets,

property and income, by all the governments wh
o are parties to

the intergovernmental agreement. This would require the inclusion

in that agreement of a provision which directly aff
ords this immu-

nity to INTELSAT, as is reflected in paragraph 
(b) of Attachment A.

II. Headquarters Agreement 

INTELSAT's ties to the host state, that is, the st
ate

in which it meets, has its headquarters, and
 in which its Manager

resides, necessarily will be greater than
 its ties to other states,

and accordingly certain privileges and immuni
ties are appropriate

which are not needed in such other states. 
Because this issue

concerns only the organization and the ho
st state, it is deemed

inappropriate to include all such specific 
privileges and immu-

nities in the intergovernmental agreement. 
Rather, the host

state should obligate itself in the inter
governmental agreement

to conclude a separate "headquarters agr
eement" with the Board of

Governors. (See paragraph (c) of Attachment A.)

The following is a list of recommended pr
ivileges and

immunities to be included in a headquarters
 agreement:*

* For a description of the privileges and immunities

which are presently affoEcied to INTELSAT, its organs and parti
ci-

pants in the United States, see Attachment B.
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1. INTELSAT: Immunity of its assets and property from con-

fiscation; privilege of communication; exemption from District of

Columbia property tax.

2. OFFICERS AND EMPLOYEES OF INTELSAT (except nationals or

permanent resident aliens of the host state): Exemption from

customs duties and taxes as to their baggage and effects on first

entry; exemption from immigration, registration and other entry

and departure restrictions.

3. REPRESENTATIVES TO THE ASSEMBLY (except nationals or

permanent resident aliens of the host state): Privilege of com-

munications; exemption from immigration, registration and other

entry and departure restrictions.

4. SIGNATORIES (except signatory of host state): Exemption

from national income and District of Columbia property taxes.

5. REPRESENTATIVES OF SIGNATORIES TO THE BOARD OF GOVERNORS

(except nationals or permanent resident aliens of the host state)

Privilege of communication; exemption from immigration, registra-

tion and other entry and departure restrictions; exemption from

national income taxation attributable to his official capacity as

representative.

The U. S. Delegation believes that the negotiation of

such a headquarters agreement would be in furtherance of the rec-

ommendation of a substantial majority of the Interim Communications

Satellite Committee, which in its Report on the Definitive Arrange-

ments (para. 597) stated that "in order to better exercise its

functions and reach its aims, the Organization should enjoy privi-

leges and immunities determined by the Parties to the Intergovern-

mental Agreement and should be exempt, to the extent possible,

from the law of the headquarters of the Organization."

III. Additional Privile es and Immunities

The U. S. Delegation contemplates that any additional

privileges and immunities needed by the organization and not pro-

vided for in either the intergovernmental agreement or the head-

quarters agreement could be obtained, if and when deemed necessary

by the Board of Governors, by means of an agreement with one or

more Parties to the intergovernmental agreement, or by other appro-

priate action of such Party (see paragraph (e) of Attachment A).

It should be noted that this approach does not obligate those
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states who do not house the headquarters to grant privileges

and immunities, beyond those specifically provided for in the

intergovernmental agreement.

The U. S. Delegation believes that this represents

a flexible and sensible approach, which gives the Board of

Governors the authority to seek appropriate benefits from

member states as specific needs therefore develop in specific

states. At the same time this approach avoids the necessarily

difficult task of having to anticipate and set down in the

agreement specific privileges and immunities which might

subsequently be needed in one or more member states.

Attachments A and B

* * *
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Pro osud Article for Inter overnmental A reement

(a) The headquarters of INTELSAT shall be in Washington,

District of Columbia, United States of America.

(b) INTELSAT, its assets, property, and income shall

be immune in all States Party to this Agreement from all

national income and property taxation.

(c) The Government of the country in which the head-

quarters of INTELSAT is situated (hereinafter referred to

as "the host Government") shall as soon as possible con-

clude with the Board of Governors, acting on behalf of

INTELSAT, an agreement relating to the status, privileges

and immunities of INTELSAT, of its officers, employees,

and participants, and of representatives of Parties

while in the territory of the host Government for the

purpose of exercising their functions.

(d) The agreement concluded under paragraph (c)

this Article shall be independent of this Agreement and

shall prescribe the conditions of its termination.

(e) Such additional privileges and immunities as may

be appropriate for the proper functioning of INTELSAT under

this Agreement and the Operating Agreement may be obtained
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at the request of the Board of Governors from one or more

other Parties, either by means of an agreement or agreements

which the Board of Governors, acting on behalf of INTELSAT,

may conclude with one or more such Parties, or by other

appropriate action of such Party or Parties.

* * *
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PRIVILEGES AND IMMUNITIES AFFORDED TO INTELSAT IN THE 

UNITED STATES 

The Interim Agreements contain no provision explicitly

granting to INTELSAT, its organs, or its participants

(including Comsat) any privileges or immunities or exemp-

tions from the laws of participating states.

INTELSAT, nonetheless, has been granted certain privi-

leges and immunities within the United States. Both the

ICSC and INTELSAT have been designated by the President of

the United States as "international organizations" within

the meaning of the International Organizations Immunities

Act (22 USC 288, hereinafter referred to as the IOIA) and

have been provided, by Executive Orders of the President

(Nos. 11227 and 11277), with some of the privileges, exemp-

tions, and immunities authorized by the IOIA. Following

are the privileges, exemptions and immunities applicable

to the ICSC:

(1) "Insofar as concerns customs duties and

internal-revenue taxes imposed upon or

by reason of importation, and the proce-

dures in connection therewith; the regis-

tration of foreign agents; and the treat-

ment of official communications, the

privileges, exemptions, and immunities to

which international organizations shall be

entitled shall be those accorded under

similar circumstances to foreign govern-

ments." (Section 2(d))
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(2) "Pursuant to regulations prescribed by
the Commissioner of Customs with the
approval of the Secretary of the Treasury,
the baggage and effects of alien officers
and employees of international organi-
zations, or of aliens designated by for-
eign governments to#serve as their repre-
sentatives in or to such organizations,
or of the#families, suites, and servants
of such officers, employees, or repre-
sentatives shall be admitted (when im-
ported in connection with the arrival of
the owner) free of customs duties and
free of internal-revenue taxes imposed
upon or by reason of importation."
(Section 3)

(3) "Persons designated by foreign governments
to serve as their representatives in or
to international organizations and the
officers and employees#of such organiza-
tions, and members of the immediate fami-
lies of such representatives, officers,
and employees residing with them, other
than nationals of the United States, shall,
insofar as concerns laws regulating entry
into and departure from the United States,
alien registration and fingerprinting,
and the registration of foreign agents,
be entitled to the same privileges, exemp-
tions, and immunities as are accorded
under similar circumstances to officers
and employees, respectively, of foreign
governments, and members of their families."
(Section 7(a))

(4) "Representatives of foreign governments
in or to international organizations . .
shall be immune from suit and legal process
relating to acts performed by them in their
official capacity and falling within their
functions as such representatives except
insofar as such immunity may be waived by
the foreign government or international
organization concerned." (Section 7(b))
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Other significant parts of the IOIA applicable to the

ICSC are, briefly stated, as follows:

(1) the enjoyment of the immunities is con-

ditioned upon notification to and accept-

ance by the Secretary of State of the

persons who will enjoy the immunities;

(Section 8(a))

(2) the Secretary of State may determine

that certain individuals enjoying the

immunities are persona non grata;

(Section 8(b))

(3) the enjoyment of these immunities does

not necessarily depend upon reciprocal

recognition of similar immunities by

foreign governments; (Section 9) and

(4) the exemption of ICSC non-US citizen

employees from US income and other

related employment taxes. (Sections 4

and 5).

In addition to the benefits outlined above, INTELSAT

and its signatories also enjoy certain tax exemptions.

Since INTELSAT has been determined by the U. S. Treasury

Department to be a partnership for federal income tax

purposes, it does not itself have taxable income but would

still be required to file an information return. Executive

Order No. 11277 exempts INTELSAT from this filing require-

ment. In addition, special Federal tax legislation has

been passed by Congress exempting the signatories to the

Special Agreement from federal income taxation on income

earned within the United States from INTELSAT (and
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legislation exempting the signatories from District of

Columbia taxation has been recommended to the Bureau of

the Budget).

* * *
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CONSIDERATIONS REGARDING THE LEGAL STATUS OF INTELSAT

UNDER THE DEFINITIVE ARRANGEMENTS

(Submitted by the Delegation of Mexico)

1. The Delegation of Mexico believes that any of the systems or

methods proposed up to now for carrying out the purposes of INTELSAT, in-

cluding the one that has been followed provisionally by the Committee which

is still functioning, is juridically viable if all or the great majority of

the interested States so determine and so agree. Out problem is rather to

find what legal form or status most effectively meets the wishes and

interests of the Member States, offers fewer obstacles and is best adapted

to fit into the pattern of existing international institutions whose char-

acteristics have already been established by the practice of the States.

2. Approaching the problem in this way, it appears to the Delegation
of Mexico that the most appropriate thing to do is to create an international

organization, properly speaking, whose structure would be generally similar

to that of the many varied organizations functioning nt present, but having
its own particular functions and organs, in order to ennble it to carry out
its mission effectively in the commercial field.

3. It is being ably and persuasively advocated that this Conference
accept the idea that INTELSAT should continue as a consortium or joint
venture without legal status. Various agreements, all for very limited
purposes and having few participants, have been cited by way of background
or examples. Now, what we are doing is preparing the constitution of a
body or associition to which we want all countries in the world to belong
some day. Furthermore, the very subject we are dealing with relates to all
of the space that surrounds our globe, for in no other way can we conceive
of the sum total of all possible space segments. Moreover, the neneral
Assembly of the United Nations in its Resolution 1721 makes its preference
known indirectly.
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4. Many authors or treatises have studied the process of the growth of

international cooperation and have almost unanimously observed that the
evolution that has taken pllce tends toward the establishment of international
organizations or agencies (designated in one or the other manner depending on
their greater or lesser degree of independence) which contemporary inter-
national law has analyzed, recognized, and incorporated into theory and
practice. In international life this fact is of capital importance, since
international law, which is essentially consuetudinal, neither easily em-
braces new concepts nor indefinitely retains those it has gone beyond. The
latter is what has occurred with regard to consortiums, which originated
perhaps in the Italian republics and in the cities of the Hanseatic League
about the end of the Middle Ages, and of which we find various examples in
the 19th century and even in our own day. Now the fact that they have not
proliferated to nny great extent and their slight development indicate that
States have Shown a preference for other methods, that is, those that have
been followed in creating international organizations, praperly speaking.

5. The authors agree that the general characteristics of international
intergovernmental agencies are as follows:

(a) Legal personality distinct from that of each of the members;

(b) Permanent governing and executive bodies established in accordance
with the guidelines under which the organization was established;

(c) Delegation of powers of the founding States, which enables the
organization to operate spontaneously and relatively independently
of the former, within a framework of well defined powers; and

(d) An international aim or inter-State objectives that are being
pursued.

Transcribed below are the definitions that three eminent British jurists
of world-wide reputation have given:

Professor Brierly: "An international organization is an association of
States with common organs which is established by
treaty."

Judge Lauterpacht: "International Organizations are entities which have
permanent organs, whose membership is composed pri-
marily of States which have permanent organs of
their own, and whose international personality i2
recognized either by the terms of their constituent
instrument or by virtue of express recognition by a
treaty concluded by them with a State."
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Judge Fitzmaurice: "An international organization is a collectivity of
States established by a treaty, with a constitution
and common organs, having a personality distinct
from that of its member States and being a subject
of international law."

Distinguished publicists of other countries and other legal systems are
purposely not mentioned in order to emphasize that what separates us at
present is not so much the diverse concepts of Roman or civil law on the one
hand and English common law on the other hand, but two distinct approaches,
one from the standpoint of public international law and the other from the
standpoint of mercantile law or, at most, of private international law.

6. The legislation of some countries provides that any international
convention or arrangement that creates An international organization must be
approved by the parliaments or congresses, which furnishes a basis, among
other things, for the pertinent government's obligation to include in its
budget the item or items needed to pay the dues or expenses of the new inter-
State organization. In this way, moreover, the pecuniary or financial
liability of the State is determined and limited in the terms fixed by the
treaty under which the agency was organized.

7. To sum up, the Mexican Delegation believes that it is perfectly
feasible and in all respects advisable, from the juridical standpoint, to
create an international organization having the characteristics which theory
and practice attribute to such institutions, whose constituent instruments
would clearly set forth the fundamental de jure irrerii provisions and the
secondary de jure gestionii provisions, such as the administration of assets,
functioning, commercial operations, etc., which, although they are of pre-
dominant practical interest in the present case, should not take precedence
over those that emanate directly from the sovereignty of the States.

The Ouestion of the Privileges and Immunities of the Organization

8. The matter of privileges and immunities, although of secondary
practical importance in the present case, is closely linked to the juridical
nature of the international association which it is sought to create.

The document of the United States Delegation (Com. II/2) states on page 5:

"4. Privile7es and Immunities 

As a matter of international law, INTELSAT need not have
independent legal status to enjoy privileges and immunities. More-
over, it is very doubtful that either the absence or existence of
legal personality would create problems in conferring privileges and
immunities under the domestic laws of the various INTELSAT members.
Of course, the makeup of INTELSAT and the functions that it would
perform could affect the privileges and immunities that are appro-
priate to grant to INTELSAT."
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It should be made clear, to begin with, that traditional public inter-

national law, de lege lata, does not recognize anything other than the
privileges and immunities of States and their representatives, that is,
diplomatic agents.

Only in the last few decades, through the conventions or treaties under
which international organizations and agencies have been established, or
through the agreements that supplement them, have the privileges and immunities
attaching to such juristic persons bercun to become part of international law
de lege ferenda. The reason is obvious, since the privileges and immunities
granted by a State to a foreigner, whether a natural or juristic person,
necessarily reduce or limdt the exercise of its sovereignty and create a
discriminatory difference between such foreigner and the nationals. In order
that INTELSAT may enjoy certain privileges and immunities, it is possible to
put it on the same footing as the international organizations, properly
speaking, through a legal fiction or by mere analogy. Such appears to be
the case with INTELSAT at its present headquarters. But there are countries
in which such equating is not legal and in those countries it would be ex-
tremely difficult to grant the said immunities and exemptions except through

a law authorizing them unilaterally and gratuitously, and obviously this
would not constitute a legally binding international obligation.

9. As it is not going to be possible to know until the closing days of
the Conference just what the final character of the bylaws we are writing is
to be, it appears desirable to limit outselves to the inclusion in the treaty
of a general article on privileges and immunities, similar to those contained
in various constituent charters and conventions. The Governing Board or its
equivalent would also be empowered to conclude with the Government of the
headquarters country as broad an agreement as possible, and it would be left
to the Assembly, or its equivalent, to consider and to negotiate, if need be,
the preparation of an agreement or protocol to be submitted in due time to
the Member States for approval.*

*

*The texts of the articles of the Charter of the United Nations and of the
Charter of the Organization of American States referred to above are tran-
scribed below:

Article 105 of the Charter of the United Nations 

1. The Organization shall enjoy in the territory of each of its Members
such privileges and immunities as are necessary for the fulfillment
of its purposes.
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2. Representatives of the Members of the United Nations and officials
of the Organization shall similarly enjoy such privileges and
immunities as are necessary for the independent exercise of their
functions in connection with the Organization.

3. The General Assembly may make recommendations with a view to deter-
mining the details of the application of paragraphs 1 and 2 of this
Article or may propose conventions to the Members of the United
Nations for this purpose.

Article 103 of the Charter of the Organization of American States 

The Organization of American States shall enjoy in the territory of each
Member such legal capacity, privileges and immunities as are necessary for the
exercise of its functions and the accomplishment of its purposes.

Article 104 of the Charter of the Organization of American States 

The Representatives of the Governments on the Council of the Organization,
the representatives on the organs of the Council, the personnel of their
delegations, as well as the Secretary General and the Assistant Secretary
General of the Organization, shall enjoy the privileges and immunities
necessary for the independent performance of their duties.

Article 105 of the Charter of the Organization of American States 

The juridical status of the Inter-American Specialized Organizations
and the privileges and immunities that should be granted to them and to their
personnel, as well as to the officials of the Pan American Union, Shall be
determined in each case through agreements between the respective organiza-
tions and the Governments concerned.

* * *
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FINAL CLAUSE (ACCESSION, SUPhRCESSION) UNDER THE DEFINITIVE ARRANGEMENTS
(Submitted by the Japanese Delegation)

The Japanese Delegation, pursuant to the discussion of the Committee II
on March 5, submits this paper as a working document to be considered by
the Committee under Item IV.

I. Proposal 

The Japanese Delegation proposes that the following provisions shall be
included in the Intergovernmental Agreement. "Any Government which is a
Party to the Interim Agreement and which has signed this Agreement subject
to approval, acceptance or ratification, shall loe considered provisionally
as a Party thereto after the entry into force of this Agreement until such
time the instrument of approval, of acceptance or of ratification be
deposited with the Government of or until the end of one year
after the entry into force of this Agreement, whichever is earlier. During
such period, the Signatory to the Second Agreement designated by such Govern-
ment shall also be considered provisionally as a Signatory thereto."

II. Justification

It seems that a considerable number of governments are required, in
accordance with its constitutional procedures, to seek a parliamentary
approval before they finally adhere to the Agreement. Such governments
shall sign the Agreement subject to approval, acceptance, or ratification.

However, if the Intergovernmental Agreement is such that it will enter
into force by the signature without reservation, or by the subsequent approval,
acceptance or ratification in case of the signature with reservation, of a
given number of prior members as proposed in the United States Draft (Article
XI(c)), those governments which have not been able to complete their constitu-
tional procedures by then shall be, in spite of their desire to continue their
participation, obliged to be thrown out of the whole arrangements, since
Article XV of the Interim Agreement provides that upon entry into force of
the definitive arrangements the Interim Agreement shall cease to be in force.
Such situation shall create an enormous difficulty on the part of the govern-
ments and on the part of their designated Signatories which have indicated
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their intention to continue to participate in the arrangements and,
furthermore, it will endanger the effective, smooth and continuous
operations of the function of the system.

In order to resolve this situation, the Japanese Delegation proposes
that the appropriate provisions as drafted above shall be included in the
Intergovernmental Agreement.

In this connection, the "provisional application" formula as proposed
in the United States Draft (Article XI(d)) may be of some help to some
governments. However, the Japanese Delegation favors to see such pro-
visions as proposed above shall be included on the ground that some
governments will find even the declaration of the provisional application
of an international treaty by the administrative authority prior to the
parliamentary approval will create a serious constitutional problem.

* * *
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March 10, 1969

',la OF COMMITTEE II - WORKING GROUP ON LEGAL STATUS

Plt:tase correct the title of Annex A to read, simply, "Statement of

Midority Members." This appears at the bottom of the first page of the

document and at the top of the Annex.
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REPORT OF WORKING GROUP ON ACCESSION, SUPERSESSION, BUY-aUT,
OBLIGATIONS AND RIGHTS OF NON-CONTINUING MEMBERS AND ENTRY INTO FORCE

(ITEM IV OF THE AGENDA)

Committee II in its session of March 10, 1969 established a Working
Group consisting of Representatives of Brazil, Japan, Sweden, the United
Kingdom and the United States to begin drafting the Committee report to
the Plenary session on Item IV of the Agenda.

The Working Group met on March 11, 12, and 13. The Working Group
appointed Mr. A. M. Greenwood to serve as its Chairman.

A draft of the report which the Working Group suggests should be
rendered by the committee is attached hereto. It is in the form of (i) draft
articles to be inserted in the agreement;(ii) commentary on these articles;
(iii) a statement of principles.

Attachment:
Annex

* * *
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Draft Report of Committee II on Item IV of Agenda

Accession, Supersession, Buy-Out, Obligations and

Rights ,of non-continuing members and Entry into

Force

Accession, supersession and entry into force 

In submitting the following draft Articles to be inserted in the

Agreement, the Committee considers it would be useful to preface them with

the following commentary:

1. The suggested Article XI(a), which lengthens the six month period

available for signature under the Interim Agreement to a maximum of eighteen

months, is intended,to avoid cutting off the signature period before the

necessary number of'governments have had the opportunity to sign. The

maximum period of eighteen months was deemed adequate to permit sufficient

signatures while not encouraging undue delay.

In order to ensure an open period during which governments can decide

whether and on what terms to sign, the Committee has provided in its

recommended Article XII(a) that the Agreement will not enter into force

before six months hafeelapsed from the date it is opened for signature.

2. Article XII(a) represents the recommendation of the majority.

That majority further recommends that the plenary fill in ehe blank with

a substantial percentage figure. The Committee points out that, in the

absence of a substantial percentage, the parties to the new agreement

would be open to the risk of being obliged to buy out a large and unknown

percentage of the prior investment. A minority of the Committee considers

that Che Interim Agreement could not be interpreted to provide for a

majority decision with regard to its supersession by the Definitive

Arrangements. A further minority considers that the entry into force of

the Definitive Arrangements should not be dependent on any percentage

of investment quota being reached.

3. A minority of the Committee believes that Article XII(b)(ii) of

the recommended Articlesshouid be replaced with a text which distinguishes
between Che termination of provisional application and withdrawal. They

feel that this distinction may be important for parties to the Interim

Agreements in whose case it may result in different treatment. They •

propose that Article XII(c)(ii) be replaced by the following:

(ii) If that Government signifies that it does not intend to

continue to be a party to this Agreement.

4. The Committee noted Chat unless provision is made elsewhere in

the Agreement for the Interim Committee to remain in being for a further

period after termination of the /nterim Agreement, a gap will occur after

entry into force of this Agreement and before ehe Board of Governors cap
meet.

Aft.
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ARTICLE XI 

(a) This Agreement shall be open for signature in Washington from
 , 1969, until it enters into force, or until a period of

"Wmonths has elapsed, whichever occurs first, by:

(0. the Government of any State which is a Party to the
Interim Agreement;

(ii) the Government of any other State which is a member of the
- International Telecommunications Union.

. •
(b) Any State re.ferred to in paragraph (a) shall be bound by the

signature'of this Agreement unless that signature is declared to be
subject to ratification, acceptance or approval.

(c) The Government of any State referred to in paragraph (a) of
this Article may accede to this Agreement after it has entered into
force.

(d) No reservation may be made to this Agreement.

ARTICLE XII 

-(a) This Agreement shall enter into force on the date on which it
has been signed not subject to ratification, acceptance or approval,
or has been ratified, accepted or approved by two-thirds of the parties
to the Interim Agreement, provided that. such two-thirds includes parties
who hold or parties whose signatories hold at least   percent
 7.) of the total invesment quota under the Special Agreement.
This Agreement shall not in any event enter into force on a date earlier
than six months following the date it is opened for signature.

(b) For the Gove'rnment of a State whom instrument of ratification,
acceptance, approval, or acce-ssion is deposited after the date this
agreement enters into force under paragraph (a) of this Article, this
Agreement shall enter into force on the date of such deposit.

(c) Upon entry into force of this Agreement pursuant to paragraph
(a) of the Article, it shall enter into force provisionally for any
government which signed it subject to ratification, acceptance or approval
unless that Government declares otherwise at the time of signature.
Such provisional application shall terninate:

(i) Upon deposit of an instrument of ratification, acceptance
or approval of this agreement by that government; oi

(ii) Upon withdrawal by that Government in accordance with this
Agreement.
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(d) Notwithstanding anything contained in this Article, this Agree-
ment shall not enter into force for any Government nor be applied pro-
visionally by any Government until that Government or its communications
entity designated pursuant to Article III of this Agreement shall have
signed the Operating Agreement. The Board of Governors may determine
the finan,:ial couditions under which the Operating Agreement shall be
signed by a Government, or by the designated communications entity of
a Government, which, having signed without.provisional application,
deposits.an instrumerq.of ratification, acceptAnce or approval after
the Agreement has entered into force, or which accedes to this Agreement.

(e) U.pon the entry into force of this Agreement it shall replace
and termiliate the Interim Agreement dated August 20, 1964.

ARTICLE XIII

Upon entry into force of this Agreement, the Government of the
United States of America shall register it with the Secretary General of
"the United Nations in accordance with Article 102 of the Charter of the
United Natiois.

ARTICLE XVII 

(a) Instruments of ratification, acceptance, approval or accession,
and notifications of acceptance of amendments and of intention to withdraw
shall be deposited with the Government of the United States of America.

(b) The Government of the United States of America shall
notify all signatory and acceding States of signatures and declarations
attendant thereto, the deposit of instruments of ratification, acceptance,
approval or accession, and notifications of acceptance of amendments and
of intention to withdraw.
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TRANSYER OF RIGHTS AND OBLIGATIONS UNDER TUE INTERIM

ARRANGEMENTS

The Conunittee considers that, assuming that the new organization

has legal personality, then, subject to considerations which will appear

later in the Committee's report there are two possible methods of transfer

of rights and obligations of signatories of the Special Agreement.

(i) Assumption by the Signatories to the Operating Agreement of

, these rights and obligations in undivided shares;

(ii) Assumption by INTELSAT.

In the case of (i),Article II(b) of the Agreement would read

as follows:

"The parties agree that all of the rights and obligations
of the signatories to the Special Agreement created under
the Interim Agreement and the Special Agreement and out-
standing on the date of entry into force of this agreement
and the Operating Agreement shall be assumed by the
Signatories to the Operating Agreement under the terms
and conditions set forth in the Operating Agreement.
Effective as of the date the Operating Agreement enters
into force, the Signatories in accordance with the pro-
visions of the Operating Agreement, shall own the INTELSAT
space segment in undivided shares in proportion to their
respective investment shares in the INTELSAT space segment,
subject to the requirement of Article 4(i) of the Operating
Agreement.

In the case of (ii), Article II(b) would read as follows:

"The parties agree that all of the rights and obligations
of the signatories to the Special Agreement created under the
Interim Agreement and the Special Agreement and outstanding
on the dnte of entry into force of this agreement and the
Operating Agreement shall be assumed by INTELSAT. Effective
as of the date the Operating Agreement enters into force,
INTELSAT shall own the INTELSAT space segment, subject to
the requirement of Article 4(i) of the Operating Agreement."
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Whilst (i) and (ii) are both possibilities,the majority of the

Committee considers that alternative should be adopted.

The view,however, was expressed that alternative (i) was not a

practical possibility if the Organization is to have legal personality.

If the Organization does not have legal personality, the Committee

agrees that alternative (i) should be adopted.
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BUY-OUT

The Committee considers that the following principles should apply

to the buy-out of signatories under the Special Agreement who do not

become Signatories under the Definitive Arrangements:

I. Fair compensation should be paid with reasonable expedition

to non-continuing signatories for their investments in the space segment

as at the time of takeover.

2. In the case of patents, data and know-how, such signatories

should either be fairly compensated or should coyitinue to enjoy the

rights to which they had become entitled under the Interim Arrangements,

subject to the obligations thereunder.

3. The amount of compensation should be settled by negotiation

between the non-continuing signatory and INTELSAT. Failing agreement,

the non-continuing signatory should have the right to challenge any

determination of the Governing Body before a neutral arbitration tribunal.

* -X
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PLENIPOTENTIARY CONFERENCE ON DEFINITIVE ARRANGEMENTS FOR

THE INTERNATIONAL TELECOMMUNICATIONS SATELLITE CONSORTIUM

Washington, D.C., February - March 1969

Com. II/11
March 13, 1969

His Excellency Eduardo A. Roca
Chairman, Committee I

At the request of the Steering Committee I forward for Committee I

consideration the report of Committee II's working Group on Legal Status.

Discussion of this report has not been completed by Committee II

which will in due course submit it to the Plenary. As agreed at the

eighth meeting of Committee appended to this interim report is a

copy of the Provisional Summary Record of the eighth meeting of

Committee II which contains further views of Delegations on the Working

Group report on Legal Status.

Motoo Ogiso
Chairman, Committee II

Attachments:
Com. II/9 (As Corrected)

Com. II/SR/8 (Pertinent Pages--1 through 4 and 10)
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March 10, 1969

REPORT OF COMMITTEE II - WORKING GROUP ON LRGAL STATUS

1. Committee II, in its meeting of February 27, 1969, in considering

Item II--Legal Status of INTELSAT--decided to establish a Working Group made

up of the Representatives of Brazil, Chile, Federal Republic of Germany, the

Philippines, Sweden, Switzerland, the United Kingdom and the United States,

and charged them with the task of "preparing a comparative table of the

different legal forms for presentation to the Committee" (Com. II/SR/3).

Chairman Ogiso appointed the Delegate of Brazil, Prof. Dunshee de Abranches,

to serve as Chairman of the Group.

2. The Working Group held five meetings and considered the following

r-oc uments: Report of the ICSC (paragraphs 232-236), Doc. 8 (pertinent parts),
Com. II/2, Com II/4, and two draft working group reports to Committee II that

were circulated among the members of the Group. The Group listened to state-

ments by the Representatives of Mexico, Australia, Venezuela and Italy.

3. Inasmuch as there was no agreement as regards the language of the

report, the Working Group voted:

(a) to forward to Committee II the statement of the majority members

or the drafting of a report (Annex A) and the text of the statement by the

United States member (Annex B);

(b) to ask the Chairman of the Working Group to transmit 
this

report and the two Annexes to Committee II.

* * *

Attachments:
Annex A - Statement of majority members on the drafting of a report

Annex B - Statement submitted by the United States member
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REPORT OF COMMITTEE II WORKING GROUP ON LEGAL STATUS
(Statement of the Majority Members on the Drafting of a Report)

IKTRODUCTORY 

1. IC3C Maj,crity View 

In the Report of the Interim Communications

Satellite Committee on Definitive Arrangements for an In-

ternational Global Communications Satellite System a substant-

ial majority of the Interim Committee recommended that the

Organization be a partnership in corporate form (233), that

it should be eithen'an international or interuovernmental

organiz-,tion, that It should possess legal personality and,

on the territory of each participating State, the juridical

capacity necessary to exercise its functions and reach its

objectives, including the capacity to conclude agreements,

tocwn property and to excrcise riu,hts acainst third parties

in its own name (236).

The Working Group has been informed that these

recommendations were made largely on the basis of the Interim

Committee's experience with difficulties encountered through

the lack of legal status ander the Interim Arrangements.

2. ICC Minority View 

There was also support in the Interim Committee

for the proposal that the Organization be, as under the

interim arrangements, a partnership in the form of a joint

venture. Such a joint venture would not be in corporate

form (234).

PRESIOTT 3TitTUS OF INTELSAT 

Un3er the Interim Arrangements INTEIZAT has no

legal personality.
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The name of "joint venture" has been used to

describe INTEL:;AT's present status, although a "joint venture"

has no le!J1 2T,tus or significance, nnd that designation

appears neither in the Interim nor in the Special Agreement.

Under the interim arran,,ements INTELSAT

consists of (1) sovereirn States which signed the Interim

Agreement, (2) Governments and communic;vtions entities ,

public as well as private, designated by the parties to the

Interim Agreement (Art. II) which signed the Special Agreement,

(3) an Interim Committee composed of representatives of the

ji -notaries (Art. IV) and (4) n private corpotation organized

under the local law of IN2EL3AT's hendquarters, namely the

District of Columbia, which shall "pursuant to general policies

of the Committee and in pccordance with specific determinations
which may be made by be Committee, act as Manager in the

design, development, cor truction, estnblishment, op,,ration

and maintenance of the space segment" (Art. VIII). The

assets are owned by the Signatories in undivided sh:-IreFi.

.Examim)tion of be interim arrangements shows that

they are rather indetermiutte. They are, moreover, merely

an internal arrangement between the p rties and have no force

as a st2tus in relation to third parties. They may have

been suitable for an experimental period, but they cannot

suffice for a permanent and alre.J.dy world-wide international

organization with increasing membcrship and responsibilites,

public as well as commercial.

As will be shown more fully 1•Iter, under the present
arranewents it -13 in practice im)ossible for he participants,
ulthough 2avereign 2tnte:], to perform lef._,,a1 actions except

through a private corportion subject to local law or a

Signatory.
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FUTURE STATUS OF HITELSAT 

Consideration of the following major aspects

illustrates the advantages and disadvantages of the two

possibilities contemplated by the Interim Committee ynamely

legal personality and joint venture.

1. Legal Personality 

A legal or juridical personality is a legal status

granted by law or treaty to an associate or

structure. It is called that way because by

personality the law vests in an association

all the attributes of the legal capacity of

except those inseparably connected with the

of human beings, that is the association or

becomes a legal entity.

The status of a legal personality conveyed upon

an organization by law is known to the two great legal

systems of the world: in the countries having the so-

called civil law system it is known as le2;al or juridical

personality, in the countries having the so-called common law

system it is known as incorporated company or corporation.

Consequently, the legal personality appears as

the most suitable form for a large scale international

ort;anization consisting of, and operatinq, in, countries

with different legal systems. For that reason it has been

chosen by international banks, such as the international

Bank for Reconstruction and Development, and the specialized

oranizational

conveying legal

or organization

a natural person

natural quality

organization
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ac;encies of the United Nations, as well as by other

international ors*anizations. Examples are given in

Attachment.

2. Capacity to Contract 

An international organization with legal personality

has capacity to contract and, therefore, it becomes itself

a party to the contract.

A joint venture, on the other hand, has no

contractual capacity and, therefore, cannot be a party

to the contract. Consequently, a joint venture as such

cannot act through an agent because, lacking legal

personality, it cannot appoint one. In the case of INTELSAT,

Comsat is strictly speaking not the agent of the so-called

joint venture, but that of all the Signatories, although

even this may be doubtful owi n; to the different conception

of "Agency" in different countries.

Contracts under the interim arrangements have

normally been concluded between an outside party and Comsat

acting in its capacity as Manager on behalf of the inter-

national Telecommunications Satellite Consortium (INTELSAT)."

The phrase "on behalf of the International Telecommunications

Satellite Consortium (INTELSAT)" is meaningless because

INTELSAT as such has no legal existence. The Signatories

are not named in the Contract at all. Consequently, it is

doubtful whether they are parties to such contracts and havr-

any rights or claims against the other party to the contract

which they could assert without Aoin'--2,- through one

particular partner. Thus, the riLhts and duties between

Comsat and the Si6natories with respect to the rihts and

obligations arisin7) under such contracts are not clearly
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defined. It is a rather confusing situation as experience

in the past four years has shown. Also, the result is that

normally the sovereign Signatories are dependent on a

private corporation controlled by local law.

If INTELSAT had legal personality, it could

contract itself as a party in its own name and acquire

directly all the rights under the contract.

As far as the willioness or contractors to do

business is concerned, there is no danger that they might

be reluctant to deal with an international organization

with legal personality. On the contrary, in that case

the organization would own all the properties and assets

and should have ample means to meet its obligations. Actual

practice of existing international organizations with le'_;a1

personality, such as international banks, international space

organizations (ESRO and ELDO) and others, such as the

European nuclear research center (CERN), have encountered no

difficulties whatsoever. If however the joint venture

system should be adopted for the future organization but

should not include a p-ri:te corporation as Manager,then

contractors would certainly be reluctant to do business

with the joint venture.

Furthermore, the future INTELSAT needs legal

personality in order to avoid problems when making in-

ternational a';reements with other international orzani-

zations or r;overeizn governments, br.cause doubts will arise

under internqtional law whether such ar;reements can be made

through an independent private agent. There will be no
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such doubts if tile organization is a le2;a1 personality

which itself concludes the agreement.

Finally, an international orzanization with legal

personality is in a better position to con't;rol and implement

its procurement policy because it will be less susceptible

to control by local administrative and regulatory agencies

than a private corporation under local

3. Ownership of Property 

law.

An international orzanizationwith legal per-

sonality can hold title to property in its own name. Since

it also has full capacity to contract, it can acquire and

dispose of property rights throu;h contracts to which the

organization itself can be a party. Thus, its rightF, will

be derived directly from such contracts without the

intervention of agency arrangements, which would be

complicated and confusing if the agent is not itself a

part of the organization.

A joint venture cannot awn property, except in

the individual name of partners who are liable to change.

In case of INTELSAT, the asseimare owned in undivided

shares by the Signatories. For dispositions over property

they would all have to act totLether unless they all wish to

appoint an agent to represent them. Where the joint owners

are numerous,

cumbersome or

title must be

any joint property transaction may become

impractical. For practical reasons therefore

in an agent.

•

s
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ln the case of work done for INTELSAT, patents

cannot be vested in INTELSAT and problems arise with respect

to free access of all the owners to the technical data and

know-how. It would be much more practical and equitable

towards the participants if 1NTELSAT's property were owned

by INTELSAT itself.

It would also be very impractical for INTELSAT

to own immovable property, for instance its headquarters,

if it decided to do so. If INTELSAT had legal personality,

none of these difficulties would arise.

4. Capacity to Sue or Be Sued 

It may be necessary for INTELSAT to resort to

legal action to protect important r_i.ghts. Also, since the

organization carries on business,the question of it being

sued must be taken into account.

Again the situation is clear with respect to

an international legal person: it can itself appear as

a party to a suit.

On the other hand, a joint venture's standing

in the courts is, to say the least, doubtful. In many

jurisdictions it would be necessary for the legal persons

participating in the venture to appear as parties.

In the case of contracts, the position could

be regulated by the contract providing for arbitration,

thus avoiding law suLts.

Where there is no such contract, then, in order

to protect INTELSAT's rights, the governments would have

to sue and thereby waive their sovereign immunity. To sue

through an agent, if pol::;ible at all, would present

difficulties.
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in case of suits against INTELSAT, for instance

for injury to persons or damage to property caused by a

vehicle owned by INTELSAT, that is to say jointly by the

Signatories, an action against the owners with binding

effect on all will practically be impossible. While in some

jurisdictions it may be possible to proceed against one

Signatory, in others all would have to be joined, and the

sovereign immunity would make that impossible.

Evidently, none of these problems would arise

if INTELSAT has legal personality, because it could itself

appear as party to a legal action and thereby keep control

over the suit.

5. Privileges and Immunities,

Includin,p; Freedom from Taxation 

From the debates in the full Committee it has

become fairly clear that a number of countries will find

themselves in great difficulties to grant privileges and

immunities if the organization does not have legal

personality. In most countries special legislation will be

required for this
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purpose. It provf diponsible to obtain such lerislation

if the orhiz tion is not nersohality. In any

event, this may be a lon, time consuming process. For

instt_Ince, in c,IL'e of INTNIT it took four ye'irs to

obtain limited tax exemption by special lei,islation for

those L;ii-,rntories which aere not already exempt under

renenil law.

If it should be decided to c,r'4nL certain immunities

and privileges to foreign employees of the organization , it

is well accepted intern' tional practice that such immunities

and privileges be granted in the case of an international

organization with lepal personality, but it is not normally

accepted with regard to employees of international organi-

zations without legal personality or of private organizations.

This in turn, would tilso h:2ve repercussions if it dould be

decided to internationalize the mannement personnel in

case this manarement body were notan intr,gral part of the

organiz'Ation but were a sepite legal entity under local

law.

6. Liabilities 

Internal is covered by the ae-reement

between the p:Irticipttnts. The type olf org'inizution would

therefore be irrelevlint.

Jith ro:c'erd to outside liability, contrectual

liabilit-j will depend on the contractual provisions and

can usuall, he limited. If this is nut possible, however,

rcron.tlity gives thr. .idv!Intae oC liability

to the al;.;ets or the c -Jrporation.

i!;xtr'J-contr,,ctual liability to third v!rties

can'Iot t); e,cluded. If the org-niz'ition is J joint venture,

the unlimited. Ir, however, the oranizatioe

h;is persoalit.;, liability is limited to its assets.
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S U M Tvl A R 

In conclusion, the majority of the Working Group

sees no disadvantages arising from the status of legal

personality of the future organization. On the contrarY,

the following advantafzes exist if Intelsat were an

international or;anization with legal personality:

1. Legal personality or legal entity is a concept known

to all legal systems. The concept of joint ventrue is

not known to any legal system.

2. An organization with legal personality can receive equal

treatment under all legal systems. A joint venture

consisting of constituent parts with different legal

status cannot receive equal treatment.

3, For an organization comprising many sovereign states

an international organization with a legal personality

has become an accepted and well-tried system.

An international organization with legal personality

can contract as a party. With a joint venture either

all participants must join in appointin an agent or

they must all enter into the contract. Being a partSr

to a contract would have, amonr3 others, the following

advantages:

a) INTELSAT could acquire rights under contracts directly.

o) INTELSAT would be less susceptible to control by local

administrative and re,;ulatory agencies than would be

a private corporation actin[L on its behalf and subject

to local law.
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5. INTELSAT coulC enter into international agreements with

other international organizations or sovereign govern-

ments.

6. TNTEL2AT could own and dispose of property and avoid

the complication of agency arram;ements in connection

therewith. Its identLty would not chang,e whereas the

identity of a joint venture changes with chan7;ing

membership.

7. There would be no problem as to title to patentsand

accessibility to data and know-how.

8. INTELSAT could own its own headquarters and other

immovable property.

INTELSAT could be a party ho a law suit. In the case of

a joint venture, in many jurisdictions all the par-

ticipants would have to be parties to the suit. In the

case of governmentsithis neces2itates waiving of

3_0.

13_

sovereign immunity.

could be sued while

inequitable.

The difficulty could be avoided that many governments

cannot grant privileges and immunities unless the

or,!;anization has le,Lal personality.

Following accepted international practice employees

r',ould be ;ranted privilerLes and irarnunitie3 thus

racilitatinz recruitment on an international scale.

Liability to third parties could be limited to the

extent of the assets of INTELSAT.

In some cases some Signatories

others could not which would be



Com. II/11
(Annex A to
Com. 11/9 (Corr. 2))

- 1.2 -
(corrected)

CONCLUSION 

There are substantial advantages, as set out in

the summary, for conferring lesal personality on the

organization. No disadvantages can be seen.

The followins members of the Working Group

therefore support the view that the future organization

should have lel-al personality:

Brazil

Chile

Federal Republic of Germany

Philippines

Switzerland

United Kingdom

Sweden concurred in the conclusion

* * *
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1. Article 49 - Legal Status - of the Agreement establishing the
Asian Development Bank.

Legal Status 
The Bank shall possess full juridical
particular, full capacity:

(i) to contract;
(ii) to acquire, and dispose

movable property; and
(iii) to institute legal proceedings.

personality and, in

of, tmmovable and

Manila, 4 December, 1965 - 31 January, 1966.

2. Part XIII, Article 50 - Legal Capacity, Privileges and Immunities.
Convention for the Establishment of the Intergovernmental Maritime
Consultative Organization.

Legal Capacity Privileges and Immunities

The legal capacity, privileges and immunities to be accorded to,
or in connection with, the Organization shall be derived from and
governed by the General Convention on the Privileges and Immunities
of the Specialized Agencies approved by the General Assembly of the
United Nations on the 21st November 1947, subject to such modifi-
cations as may be set forth in the final (or revised) text of the
Annex approved by the Organization in accordance with Sections 36
and 38 of the said General Convention.
Geneva, March 6, 1948.

3. Article II, Section 3 - Juridical personality. Convention on the
Privileges and Immunities of the Specialized Agencies of the
United Nations, adopted by the General Assembly of the United
Nations on November 21, 1947.

Juridical Personality

The specialized agencies shall possess juridical personality.
They shall have the capacity (a) to contract, (b) to acquire and
dispose of immovable and movable property, (c) to institute legal
proceedings.
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4. Chapter VI - General Provisions.
and Privileges.
Convention for the Establishment
the Development and Construction

Article 20 - Legal Status

of a European Organization for
of Space Vehicle Launchers.

Legal Status and Privileges 

The Organization shall have legal personality. It shall in
particular have the capacity to contract, to acquire and dispose
of movable and immovable property, and to institute legal pro-
ceedings. A Protocol to be concluded among Member States shall
define the privileges and immunities which the Organization, its
officials and such categories of persons taking part in its work
as shall be specified in the Protocol shall enjoy in the territorY
of those States, and the privileges and immunities which the
representatives of Member States to the Council and the members
of subordinate bodies shall enjoy.

London, March 29, 1962.

5. Article 1. Protocol on the Privileges and Immunities of the
European Launcher Development Organization.

The Organization shall have legal personality. It shall
in particular have the capacity to contract, acquire and dispose
of movable and immovable property and to institute legal proceedings.

London, 29 June to 31 July, 1964.

6. Article XIV - Legal Status and Privileges.
Convention for the Establishment of a European Space Research
Organization.

Legal Status and Privileges 

1. The Organization shall have legal personality.

2. The legal status and the privileges and immunities of
the Organization, of the persons employed by it, and of the
representatives of Member States, shall be defined by a Protocol
to be concluded between the Member States.

3. Agreement concerning the Headquarters of the Organization,
and the Establishment of the Organization to be created in accord-
ance with the provisions of Article VI, shall be concluded between
the Organization and the Member States on whose territories such
Headquarters and Establishmentsshall be situated.

Paris, June 14, 1962.
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REPORT OF COMNITTEE II WORKING GROUP ON LEGAL STATUS

(Statement of U.S. Member)

The Working Group on Lego.] Status was charged by Committ
ee II with

"the task of preparing a comparative table of the different 
legal forms

for presentation to the Committee." Attached to this document is such a

comparative examination in the form of a description
 of the various ways in

which INTELSAT would conduct its activities under the 
alternative legal forms

presented for consideration of the Conference and Co
mmittee II in Doc. 8

(Swedish), Com. II/2 (U.S.) and Com. II/4 (Swiss). 
This comparison indicates

that there could be certain significant difference
s in the methods which

would be utilized in the conduct of INTELSAT's 
business under the alterna-

tive legal forms proposed. For example, the international organizati
on

with explicit legal personality could itself own
 the property interests

of INTELSAT.*

Despite any differences that may exist in the
 method of conduct of

INTELSAT's business under the proposed alte
rnative legal forms, any one

of these alternatives can, including the present
 consortium structure of

INTELSAT, serve as a juridically viable mea
ns of carrying out the purposes

of INTELSAT. The consortium or partnership structure h
es been effectively

utilized by the INTELSAT signatories during 
the past five years end has

been the traditional method by which commun
ications entities have conducted

their international business activities for 
many years. Further, the legal

iorm of the consortium does not in any way 
predetermine or preclude various

organizational arrangements to effect bot
h the commercial and public inter-

ests of INTELSAT and its sponsoring state
s.

There are, of course, various policy cons
iderations of a non-legal

nature which give rice to the preferences for one or the other of

the alternative approaches. The Report of the Interim Commnications Satel-

2ite Committee on Definitive Arrangements
 is reflective of these policy con-

siderations in its recommendations 
dealing with legal form and personality,

However, the Report of the Interim Communic
ations Satellite Committee on

Definitive Arrangements states thnt a subst
antial majority of the Com-

mittee recommends that the property interests 
of INTELSAT be "owned in

undivided shares by the signatories...." (Para. 518).
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as there have been no significant legal deficiencies encountcred during the
last five years of TrITELSAiTs business activities. These policy consdder-
ations are, however, clearly within the purview of Committee I. Committee II
should compare the legal differences and consequences of the various alterna-
tive approaches.

The comparative examination set forth in the Attachment to this documenti
as well as that comparison reflected in the majority report of the Working
Group, should be made available to Committee I as background material for
its policy considerations. Unfortunately, the legal representatives to the
Working Group were not able to reach unanimity on the various legal compari-
sons, but this fact does not necessarily render these comparisons useless as
background material for the considerations of Committee and the Conference
itself. There are, however, certain statements and reflections in the majority
report which the United States Delegation believes should not stand uncontro-
verted. These are as follows:

1. The statement is made that the signatories, within the con-
sortium structure, cannot perform legal actions except
through a private corporation. As is reflected in Article
10(a) of the Special Agreement, a consortium or partnership

can as a matter of law conduct its business activities
through any one of its partners, regardless of whether that
partner is a private or public entity. The consortium may
also carry out its business activities through juridical or
natural persons who would be appointed to act on behalf

of the signatories. In any case the business activities
are conducted by a legal personality recognized by all legal

systems.

2. The statement is made in the majority report that a joint

venture has no contractual capacity. On the contrary, the

consortium structure has a multiplicity of contractual

capacities through the utilization of its various partners

who may be designated to act in their separate legal capaci-

ties on behalf of all the signatories. This is the method

by which INTELSAT has conducted its business activities to

date, principally, but not exclusively,utilizing the Com-

mundcations Satellite Corporation.

3. The statement is made that signatories have no rights or

claims directly against the INTELSAT contractors, in view

of the fact that most of the contracts have been entered

into by Comsat on behalf of INTELSAT. The rights of signa-

tories to proceed directly against any particular INTELSAT

contractor is a matter ror the contract language to deter-

mine and is in no way dependent upon the legal structure of

INTEL",AT. If INTELSAT were explicitly imbued with separate

juridical persona3ity, signatories would have no direct right
of action against the organization's contractors, unless the
contracts so specified.

•
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4. With respect to the statement in the majority report con-
cerning; relations with other international organizations,
it should be made clear that INTELSAT is today viewed as
an international organization by the ITU and other
significant international organizations. Further, contrary
to the majority report, it is not necessary that INTELSAT
establish such international relations through an independent
private agent. Our relations with other international
organiations to date have not been accomplished through
such a medium.

5. The statement is made that in order to protect the property
interests of INTELSAT in judicial proceedings the signa-
tories would be required to waive their sovereign immunity.
The communications entities, both public and private, who
make up the membership of INTELSAT have engaged in com-
mercial transactions throughout the world for many decades.
The public entities have demonstrated their ability to
protect their property interests in any necessary judicial
Proceedings without jeopardizing whatever sovereign immunity
they may have.

6. With respect to the question of privileges and immunities,
the United States recognized INTELSAT as a public inter-
national organization and has extended certain immunities
to the INTELSAT signatories and has indicated its willingness
and ability to continue to extend appropriate immunities to
the INTELSAT signatories during the period of the definitive
arrangements.

7. It is implied in several statements of the majority report
that there is some legal problem with respect to the
distribution of patent and data rights. The Interim Com-
munications Satellite Committee has established a system of
distribution of patent and data rights which permits each
signatory to acquire within its own jurisdiction the title
to inventions and data obtained under INTELSAT contracts.
This system has worked well, and it is unlikely that there
would be any advantage to the signatories in shifting the
ownership of such property interests to a separate inter-
national legal entity.

There are other statements in the majority report with which the United
States Delegation cannot concur. The views of the United States Delegation
with respect to these matters are set forth in the Attachment to this document
and in the paper submitted to Committee II, Com. II/2.



cam. TT/11
(Attachment to
Annex B to
Com. II/0)

The following is a comparative examination of the
various ways in which INTELSAT would conduct its activities
under the alternative legal forms presented for consideration
of the Conference and Committee II in Doc. 8 (Swedish),
Com. II/2 (U.S.) and Com. II/4 (Swiss):

1. Contractin% - As a matter of law, the international
organizatiarin the form of a joint venture (INTELSAT's
present status), the international organization with explicit
and separate legal personality from that of its participants,
and the international corporation can serve as a workable
means of carrying out the contemplated contract activities
of INTELSAT. In the case of the joint venture, contracts
are entered into in the name of the Consortium but through
an agent or agents appointed by the Board of Governors.
The agent may be one of the partners or a natural person,
or persons, acting under, for example, an employment agree-
ment with the Board of Governors authorizing the individual
to act on behalf of the signatories as a whole.

On the other hand, the international organization,
and the international corporation, with legal status separate
from its participants, may be given capacity in the inter-
national agreements to contract itself, without the necessity
of any further legal authorization from the signatories.
Such capacity is, of course, exercised through natural
persons--its employees and agents--and may also be exercised
through another juridical entity as agent.

2. Acquisition of Property - Under the INTELSAT joint
venture structure, assets and property are acquired by the
agent "for and on behalf of" the Consortium (the signatories
as a whole). Consequently, the property interests run
directly to the signatories, the agent being a conduit. Under
the existing international agreements, such property interests
are owned by the signatories in undivided shares; however,
patent and data rights may be, and have been in many instances,
acquired directly by the signatories on a divided basis within
their separate jurisdictions.

In the case of the international organization, or
corporation, the assets and propeity could be owned by the
organization or corporation, with the signatories, presumably,
having an ownership interest in the international organization,
or corporation. As patent and data rights would be owned by



Cam. TT 11
ttachment to
Annex B to
Com. II/9)

-2-

the international organization, or corporation, the signatories
would, within their respective jurisdictions, become licensees
of those interests rather than owners.

3. Protection of Property Interests - In the case of a
joint venture, legal actions against third parties must be
instituted by appropriately authorized legal counsel acting
on behalf of the Consortium. In some jurisdictions, the
signatories would be listed in the proceedings, except for.
those that are reluctant to do so. The actual physical
participation of the signatories in the proceedings is not
required.

The international organization with separate legal
Status and the international corporation would institute
court proceedings through appropriate legal counsel on its
own behalf, rather than on behalf of the signatories, as
such. Consequently, the signatories do not have to be named
in the proceeding and would have no standing to actually
appear or be individually represented.

4. Ownership - As noted previously, ownership of
assets and property within an international organization
with joint venture structure resides directly with the
signatories in undivided shares. Under both the inter-
national organization and the corporate structure proposals
of the Swiss and Swedish delegations, the assets and property
would be directly owned by the international entity, rather
than the signatories. The latter's ownership interests would
be in the international organization as distinguished from
the specific property and assets of that organization.

5. Financial - Under the joint venture structure,
the financial obligations and consequences bear directly
upon the signatories. Under the existing international
agreements, the signatories commit themselves to bear
directly the costs of the establishMent and operation of the
space segment (Article 3 of the Special Agreement). This
obligation of the signatories is implemented as the obligations
of INTELSAT are incurred. Depreciation reserves and other
capital funds have not been maintained by the Consortium.
The component of the utilization charge established by
INTELSAT which represents depreciation is credited to the
signatories upon its receipt by INTELSAT (Article 9 of the
Special Agreement), and the signatories are billed on a net
basis monthly.
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Although an international organization with separate
legal personality could maintain the same financial arrange-
ment, the international corporation proposed by the Swedish
Delegation, in order to be financially as well as legally
separate from the signatories, would commence its activities
on the basis of subscribed capital and would presumably
maintain depreciation reserves for the replacement of
depleted facilities (see Article 3 of Annex A of the working
document submitted by the Swedish Delegation, Doc. 8).

6. Taxation - With respect to taxation, under the
joint venture the financial transactions are those of the
signatories acting in concert and, consequently, the tax
implications directly affect the signatories. Thus, under
the existing international agreements INTELSAT is not taxable
as such. On the other hand, an international organization
having the principal attributes of a commercial corporation
may, unless granted immunity, be a taxable entity distinct
from its signatories.

Aside from the tax implications to INTELSAT,
certain of the signatories (as discussed in document
Com. II/2) may be adversely affected should INTELSAT be
established with the attributes of a corporate entity.
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PROVISIONAL SUMMARY RECORD - EIGHTH SESSION OF COMMITTEE II
WEDNESDAY, MARCH 12, 1969

Convening of the Session 

Chairman Ogiso convened the session at 2:50 p.m. He announced that the
Steering Committee today requested all committees to complete their work by
Monday, March 17, in order to report to the Plenary. It requested the
Working Group report on Legal Status be submitted to Committee I for considera-
tion in connection with the structure of the organization. As this report
had already been broadly ais2ussed in the Committee and Working Group, he
asked if there was any further discussion prior to its referral to Committee I.

The Representative of Chile asked whether Committee II would make a
decision on the report prior to referring it to Committee I or the Plenary.

Chairman Ogiso said that the Steering Committee had expressed its desire
that Committees not vote on differing views but submit them to the Plenary,
as it had been generally agreed to operate by consensus so far as possible.
The Chairman suggested this procedure be followed for the Working Group report.

The Representative of the United Kingdom could not agree to submit an
unamended report to Committee because he felt it contained criticism by
the minor-Ay of the majority position. A balanced presentation would require
criticism of the minority position and he could only agree to a report where
both sides were equally and freely presented. He felt the criticism of the
majority position contained several inaccuracies, not only of what the majority
advocated but also for what its report would contain. He referred to paragraph 1,
page 2 of Annex B which disputes the statement that within the Consortium
structure a signatory cannot perform legal actions except through a private
corporation. The majority report on this subject states,on page 2, as follows:
"As will be hhown more fully later, under the present arrangements it is in
practice impossible for the participants, although sovereign States, to perform
legal actions except through a private corporation subject to local law or
a Signatory." Thus, the unqualified statement in Annex B is incorrect. In
Annex B, paragraph 2, the statement is made that the majority report alleges

Note: Any changes or corrections in this Summary Record must be submitted
to the Secretary Genera] within 48 hours.
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a joint venture has no contractual capacity. This apparently refers to the

statement on page 4 of the majority report which says a joint venture has
no contractual, capacity and, therefore, cannot be a party to a contract.

The majority report statement was intended on]y to indicate that the

joint venture could not contract as such, it did not deny it had capacity

to contract through other parties. In the third paragraph of Annex B the

statement is made that Signatories have no rights or claims directly against

INTELSAT contractors. This refers to page 4 of the majority report which
states it is doubtful at all whether the Signatories are parties to contracts

and have any rights or claims against the other party to the contract which

they could assert without going through one particular partner. This is

different from the unqualified statement in paragraph 3 of Annex B. For

these reasons the United Kingdom could not support the two parts of the

Working Group report going tc Committee I in unamended form.

The Representative of Korea suggested the Working Group meet again to

try to resolve the differences. Chairman Ogiso felt that after so much effort,

another Group meeting would probably not be fruitful. He asked the Chairman

of the Working Group for his opinion. Speaking as Working Group Chairman,

the Representative of Brazil felt that, despite every effort, consensus had

been impossible; it was even difficult to agree on the manner in which the

report should be presented.

The Representative of Chile felt the Working Group had concluded its

task. He saw no contradiction in two opposing views being presented in the

report; it should now be considered and if agreement could not be reached

the Committee should vote on the report.

The Representative of the Philippines stated that the Working Group had

discharged its responsibilities. He believed the report to be self-explanatory,

presenting the two sides, and a reading of the criticism in the minority report

would easily reveal its shortcomings. He, therefore, felt that the Summary

Record of this debate should be included in the report submitted to Committee

and the Plenary. Chairman Ogiso agreed with this suggestion and said he

would arrange for the Summary Record to be included in the report referred

to Committee I and the Plenary.

The Representative of the Federal Republic of Germany supported the

criticisms by the Representative of the United Kingdom regarding the submission

of the report of the Working Group.

The Representative of France agreed with the Representative of the Federal

Republic of Germany. He believed the normal procedure regarding working group

reports had not been followed; opinions differing from a majority position were

ordinarily presented in footnotes rather than in an independent critique.

The Representative
associated himself with
Republic of Germany and

by the minority, to say

of Switzerland supported the Philippine proposal and
the comments by the Representatives of the Federal
the United Kingdom. He believed the procedure followed
the least, was extraordinary. If the minority position
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had been presented in objective form, it could have taken the form taken by
the majority position. If that course had been followed the advantages and
disadvantages of either position would have clearly been set forth in a fair
and objective manner.'

The Representative of Argentina supported some of the views already
expressed but reserved the right to comment on the substance of the report
when such discussion is held before this or some other committee.

Chairman Ogiso felt there was a consensus in the Committee to follow the
procedure earlier suggested by him. He hoped the substance of the report could
now be discussed and he suggested that those delegations that had not participated
in the Working Group express their views.

The Representative of Sweden endorsed the position presented by the
Representative of the United Kingdom.

The Representative of the United Kingdom agreed that the summary record
of this discussion be attached to the report of the Working Group. Paragraph 4
of Annex B of the minority report referred to relations with other organizations.
The majority report was concerned with agreements not informal relations. No
member of the majority would question that the joint venture could conduct
informal relations and arrive at informal arrangements with an international
specialized agency. What concerned the majority was that it was not possible to
enter into an agreement.

The Representative of Switzerland endorsed the statements of the United
Kingdom. There was in addition another area of misrepresentation in Paragraph
7 of the minority report regarding inventions, data, title to patents and the
distribution of know-how. While a procedure had been worked out for the trans-
fer of title from COMSAT to other signatories, there was considerable doubt that
the distribution of know-how had been worked out and that this recently-adopted
.propedure worked well. It had encountered some difficulties and resistance.
As to complete and non-discriminatory access by other parties, it has been
suggested that a signatory could not go directly to the contractor but must go
through a particular signatory to obtain data. In the process of doing so,
a certain amount of censoring could be involved. The question was whether the
partners of the consortium actually are co-owners of the patents, data, and
know-how who can make use of patents, data and know-how without further permission.

The Representative of the United Kingdom, referring to paragraph 5, of the
minority report, noted the statement that telecommunications entities have
demonstrated their ability to protect their property and investments. But the
point is overlooked that what is at issue is the protection of the property,
not only of the telecommunications entities, but also of INTELSAT and its 68
co-owners. While-certain telecommunications entities may sue in the courts of
their own countries, very grave difficulties would be confronted in the courts
of other countries. A problem would arise in the courts of some countries where
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sovereign immunity was not waived. Another difficulty would be the necessity
in some instances of bringing representative actions where authorization for
such actions might be required or where the defense might wish to join other
members. With regard to paragraph 6, it is stated that the United States would
be capable of granting privileges and immunities; but the majority report
reverted to previous statements that a number of countries would have difficulty
in granting privileges and immunities if no legal personality were granted,
or, if it were possible to do so, it would require a lengthy process involving
legislation.

The Representative of Sweden pointed out that difficulty would arise with
respect to sovereign immunity. Other than a tax exemption,no privileges and
immunities would be granted.

The Representative of Canada believed the majority recommendation of the
ICSC Report was significant in taking a position favoring legal personality.
The joint venture had been an appropriate form to begin with but now that the
organization had 68 members and contemplated definitive arrangements, it should
be given truly international status. An international organization with legal
personality offered clear functional and legal advantages in terms of capacity
to contract and to own and dispose of property. With respect to privileges and
immunities, there was doubt whether 3anada could grant them unless a legal
personality were involved.

The Representative of Mexico recalled his delegation's Document Com. II/6,
dealing with the legal status most appropriate to the organization. After
considering the discussion and Documents Com. II/8 and Com. II/9 the Mexican
Delegation agreed with the majority position.

The Representative of France agreed that the organization should have a
distinct legal personality for three specific reasons: (1) to attract new
members to the organization.it is psychologically essential that it be recognized
by all countries; (2) partnership or joint ventures, while frequently used in
the past, have been abandoned for more modern and flexible forms; (3) legally,
for decisions taken by the organization to be easily implemented in all countries,
it was necessary to have a form acceptable in all countries. A partnership or
a joint venture is a much more complicated form. It would also be difficult
to grant privileges and immunities to an organization without a legal personality.

The Representative of Austria favored a structure more in conformity with
the purposes of the organization. A separate legal status was widely supported
by a majority of the members and he associated his delegation with the majority
view.

The Chairman said he would refer the report of the Working Group along
with the Summary Record of the discussion just concluded to Committee I.
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report from this Committee to the Plenary, it being understood that the
Committee wou3d have the right to amend or revise any or all of the report
as it desired before it was submitted to the Plenary.

Discussion of Procedure

In response to inquiries from the Representatives of Chile and Mexico,
the Chairman explained that the Steering Committee had agreed that because
the report of the working group on legal status bore a Qlose relationship
to the question of structure, it be sent to Committee I for its use and
information during its consideration of the question of structure. He reiterated
that the Summary Record of today's session would be attached to the submission.
The Chairman noted that the report was provided to Committee I to enable it
to consider the question of the structure of INTELSAT in the broadest possible
scone and was not meant to be a conclusive report of this Committee, and agreed
to so indicate in his transmission to Committee I. The Chairman noted that
this was an exceptional case and was not intended to establish a precedent in
regard to other reports which, unless otherwise decided, would be sent by this
Committee to the Plenary.

The Representative of France had no objection to exchange of documents
for information purposes between the various Committees. As to working group
documents, divergent views should all be reflected in order to assist the
Committee and permit the Plenary to note the various views.

Establishment of the Working Group on Privileges and Immunities 

The Chairman suggested that the same working group also concern itself
with the question of privileges and immunities, Item III. He noted that this
had already been discussed in the Committee but that reference to a working
group had been deferred until the report on the legal status had been submitted.

The Representative of Japan sought to determine whether the working
group would consider the question of INTELSAT's immunity from taxation as
propcsed in Article XIII(b) of the U.S. draft Intergovernmental Agreement.
The Chairman stated that this would be left to the working group.

Agenda for the Ninth Session 

The Chairman proposed that the Committee take up first at its next session
Item IV (Accession, Supersession and Buy-Out) if the report of that working group
is available. The Committee could next take up Item VIII (Amendment Processes),
Item IX (Reservations) and Item VI (Liability of Partners Inter-Se). If Committee
III has reached some conclusions on the subject of withdrawal,Item V (Withdrawal
Provisions) might be discussed.

Adjournment 

This session was adjourned at 6:30 p.m. The next meetinp: was scheduled
for 2:30 p.m. on Friday, March 14, 1969.

* * *



PLENIPOTENTIARY CONFERENCE ON DEFINITIVE ARRANGEMENTS FOR

THE INTERNATIONAL TELECOMMUNICATIONS SATELLITE CONSORTIUM

Washington, D.C, February - March 1969
Com. II0.2
March 1 , 1969

STATEMENT BY THE REPRESENTATIVE OF SWEDEN IN COMMITTEE II
FRIDAY, MARCH 14, 1969

Accession, Supersession, Buy-Out, Obligations and Rights
of Non-Continuing Members and Entry into Force

In the view of the Swedish delegation, the Interim Agreement cannot
be interpreted so as to be said to provide for a majority decision with
regard to its supercession by the definitive arrangements. In our view
the fact that the system is awned in undivided shares, together with the
provision in Article IX of the Interim Agreement that the definitive
arrangements should safeguard the investments made, speak clearly against
the assumption that a majority decision could validly be taken with the
effect of expropriating the shares in the system held by a minority. The
provision in Article XII (c) whereby a reduction of the quotas could be
effected as a result of accession of new members is to be regarded as an
exhaustive indication of the cases in which the Parties have accepted to
see their shares in the common property modified by way of voting.

The fact that the Interim Agreement does not provide for amendments
seems to support the conclusion that the legal relationship between the
Parties as reflected in the Agreement was not expected to be altered
against the will of any of them. Moreover, nothing in the Agreement
could be cited in support of any determination of the majority required.
Finally, the suggestion that the majority could be based not only on a
number of votes but also on the investment shares, leaving one particular
Party alone to protect its share by not accepting the definitive arrange-
ments and exposing any of the other Parties to the application of expro-
priation measures in case they would do the same, must be seen as an
element of interpretation which speaks against the assumption expressed
in the annex to document Cam. II/10, Article XII (a).

* * *



PLENIPOTENTIARY CONFERENCE ON DEFINITIVE ARRANGEMENTS FOR

THE INTERNATIONAL TELECOMMUNICATIONS SATELLITE CONSORTIUM

Washington, D.C., February - March 1969

Com. II/13 (Corr. 1)
March 18, 1969

DEFINITION OF TERMS "INTERNATIONAL" AND "DOMESTIC"
IN RESPECT OF TELECOMMUNICATIONS SERVICES
(Paper by the Delegation of Pakistan)

Please change the word "district" to "distinct" in line 5 of

paragraph 2.

* * *



PLENIPOTENTIARY CONFERENCE ON DEFINITIVE ARRANGEMENTS FOR

THE INTERNATIONAL TELECOMMUNICATIONS SATELLITE CONSORTIUM

Washington, D.C, February - March 1969

com. II/13
March 17, 1969

DEFINITION OF TERMS "INTERNATIONAL" AND "DOMESTIC"
IN RESPECT OF TELECOMMUNICATIONS SERVICES
(Paper by the Delegation of Pakistan)

At its meeting of February 27, 1969, Committee II had decided that
consideration of Item I--Definitions be deferred to a later stage of its work.

The Delegation of Pakistan had noted in this connection that in para-
graphs 146 to 162 of Document 6, the definition of the term "International"
in respect of Telecommunication Services has not been included. The Delega-
tion of Pakistan is of the view that since Pakistan as a sovereign state
constitutes two district parts separated by the territories of another state,
it is necessary that the term "International" be defined and accordingly proposes
that the following definition be introduced as a new para:

"International" in respect of telecommunication services refers
to communications among and between any two states or among and between
two parts of the same State which are geographically separated by the
territory of another State."

As a corollary, the Delegation of Pakistan would like to submit that the
definition of the term "Domestic" as proposed in para 161 of Document 6 should
also be suitably amended in order to distinguish purely domestic traffic from
the domestic traffic across national frontiers which has the character of
international traffic as proposed in the preceding definition. Accordingly,
the Delegation of Pakistan would propose the following definition for the
term "Domestic":-

"Domestic" in respect of telecommunication services refers to communica-
tions other than "International."
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Com. II/14
March 17, 1969

AMENDMENT AND REVIEW PROCESSES

(Submitted by the Delegations of Canada, the Federal Republic
of Germany and India)

The Delegations of Canada, the Federal Republic of Germany, and
India submit the following suggestions:

I. The duration of an international agreement and its review and amend-
ment are closely interrelated.

The Governments as Parties to an international agreement in undertaking
commdtments, should at the same time be sure that possibilities for
amending and reviewing the agreement are guaranteed. The longer the
duration of an agreement, the more adequate and practicable provisions
are needed for its revision and amendment. Such provisions should
allaw for a flexible adjustment of the agreement to any change of
circumstances. This general experience of international treaty practice
applies all the more where the Object of an international agreement is
in a stage of so rapid and vaguely predictable a development, as is the
case with space technology.

There are two cases to be dealt with:

a. the amendment which aims at a specific alteration of a provision
of the Agreements,

b. the review which would not be limited to specific amendments
to the Agreements, but would consist of a general analysis of
the functioning of the Organization and of the relationship be-
tween the provisions of the Agreements and the factual situation.
This review could either result in amendments of the Agreements
or in their confirmation.

The amendment and review of the Agreements
and operational) are the responsibility of the

II. The following procedures are suggested for
of the Agreements:

(both intergovernmental
Parties (Governments members).

the amendment and review
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1. Amendments:

a. Amendments to both Agreements may be proposed by any Party or
Signatory and shall be slibmitted to the Governing Body for
consideration.

b. The Governing Body shall submit the proposed amendments,
together with its comments, to the Assembly.

o Q.' The Assembly shall submit the proposed amendments to the
Parties, together with its awn recommendation as to whether
the amendments should be adopted and whether the Assembly
shall be convened as a Plenipotentiary Conference.

d. Notwithstanding the recommendation of the Assembly, a group
of at least 20 Parties may request that the Assembly meet as
a Plenipotentiary Conference of Parties to consider any amend-
ment to the Agreements proposed pursuant to the procedure
mentioned above.

e. Amendments proposed either by the Assembly or by a group of
at least 20 Parties shall be sUbmitted to the Parties at
least ninety days prior to the convening of the Assembly as
the Plenipotentiary Conference.

f. Upon approval of two-thirds of the Parties convened at thePlenipotentiary Conference the proposed amendment shall be
referred to all the Parties for final acceptance.

g. An amendment to the Agreements shall enter into force for
all PartissePO days after the Depositary Government has re-

notiCe of acceptance of the amendment by a majority
of two-thirds of the Parties, provided that such two-thirds
include Parties who hold, or Parties whose Signatories hold,
at least .... percent of the investments in the INTELSAT
space segment (similar to the provisions for the entry into
force of the Agreements).

2. Review:

Mandatory Plenipotentiary Review Conferences shall be convenedat regular intervals of not more than 10 years.

* * *

-
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REPORT OF WORKING GROUP II B

Com. II/15
March 18, 1969

Committee II established a Working Group consisting of Representatives
of Australia, Brazil, Chile, France, Japan, Mexico, Philippines, Sweden,
Switzerland, Tunisia, United Kingdom and the United States, to consider
matters relating to Immunities and Privileges, Settlement of Disputes,
Amendment Processes, Withdrawal Provisions and Liability of Partners Inter Se.

The Working Group met on March 14, 15, 17 and 18. The Working Group
appointed mr. Lemaitre to serve as its Chairman and Mr. A. M. Greenwood to
act as rapporteur.

The Working Group submits its report in the form of a report to be
rendered by Committee II to the Plenary, as attached in Annexes A (Immunities
and Privileges) and B (Settlement of Disputes).

No votes were taken in the Working Group, and the words "majority"
and "minority" are only the reflection of opinions expressed during the
delicerations.

Attachments:

Annexes A and B.

* * *
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RF.PORT OF COMMITTEE II

Agenda Item ITT: Privileg,es and Immunities 

The Committee considered dtaft articles on privileges and immunities
submitted by the delegation of Sweden (Doc.8, Art. XVI) and the delegation
of the United States (Doc.10, Art. XIII; also Com. II/3), and also con-
sidered ICSC-36-58E, paragraphs 595 and 597.

A majority believed that the Intergovernmental Agreement should
include an article on privileges and immunities, and that the article
should include provision for a privileges and immunities agreement
between INTELSAT and the state in which the INTELSAT headquarters is
located, and a provision to allow INTELSAT to obtain privileges and
immunities in other states where it operates. Some delegations expressed
the view that this article should be included in a separate protocol
rather than in the Intergovernmental Agreement.

A majority believed it was neither necessary nor desirable to
enumerate in the article the precise privileges and immunities to be
granted by the headquarters state or other states. However, some
delegations believed the article should include certain basic privileges
and immunities that would be provided by the host state, and others that
would be provided by all states.

A majority noted that privileges and immunities could be granted in
their countries under existj.ng law only if INTELSAT had legal personality.

A privileges and immunities article for inclusion in the Intergovern-
mental Agreement was drafted. This article (attached) was supported by
the majority, subject to the following comments:

1. When the Conference determines where the INTELSAT headquarters
is to be, the blank in para (a) should be filled in.

2. Some delegations believed the members of the arbitration panel
should be included in para (b) as prospective recipients of privileges
and immunities since they may not be considered "officers" of INTELSAT.

3. Although the article does not list certain basic privileges and
immunities (i.e., immunity from national income and national property
taxation) to be granted INTELSAT in all states, it was recognized INTELSAT
should be able to obtain these privileges and immunities.

4. The article does not include reference to the organs of INTELSAT
which shall be responsible for negotiating and concluding the agreements
and obtaining privileges and immunities, on the understanding this would
be decided on by Committee 1 or the Plenary and appropriate language
inserted either in the articles enumerating responsibilities of organs
or in this Article.
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Proposed Article for Intergovernmental Agreement

The headquarters of INTELSAT shall be in

(b) The Government of the Party in which the headquarters of

INTELSAT is situated shall grant appropriate privileges, exemptions,

and immunities to INTELSAT and to its officers and employees, to

Parties, to representatives of Parties, and to Signatories and

representatives of Signatories, and shall as soon as possible

conclude an agreement covering this subject with INTELSAT.

(c) The agreement concluded under paragraph (b) of this

Article shall be independent of this Agreement and shall prescribe

the conditions of its termination.

(d) Such privileges, exemptions, and immunities as may br.

appropriate for the proper functioning of INTELSAT under this

Agreement and the Operating Agreement may be obtained at the

request of INTELSAT from one or more other Parties, either by

means of an agreement or agreements between INTELSAT and one or

more such Parties, or by other appropriate action of such Party

or Parties.

* * *
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DRAFT REPORT OF COMMITTEE II ON ITEM 7 OF THE AGENDA -
SETTLEMENT OF DISPUTES

There is a consensus:

1. that provisions would be required in the definitive arrangements for
the settlement of disputes between the Signatories to the Operating Agreement and
between such Signatories and INTELSAT (on the assumption that it has legal personality).

2. that provisions to this effect should be inserted in the Operating
Agreement.

3. that Signatories could be parties to arbitration and that this would
apply to a Signatory which was a Government, provided that the arbitration related
to a situation where the Government was acting in the capacity of a Signatory.
It was recognized, however, that it would be difficult to determine whether this
situation existed.

4. that although an organ of INTELSAT may represent the Organization in
arbitration proceedings, INTELSAT, rather than any of its organs, would be the
named party in any such arbitration, assuming that INTELSAT has legal personality.

5. that subject to the penultimate paragraph of page 2 of this Annex B,
no provisions would be required in the Article on arbitration in the definitive
arrangements concerning arbitration between INTELSAT, or the parties or Signatories
to INTELSAT, and third parties.

6. that some method should be provided for settlement of disputes between
States as Parties.

7. that if Parties to the Intergovernmental Agreement were to be parties
to arbitration proceedings, provisions would have to be included in the Agreement.

8. that different procedures may be required for settlement of disputes
between Governments in their capacity as Parties to the Intergovernmental Agreement
(should such provisions be inserted) than for arbitration between Signatories.

9. that the members of the panel of arbitrators should consist of a
sufficiently large number of persons.

There is a difference of view whether Governments in their capacity as
Governments would need to be parties to arbitration. Some delegations consider
that this would depend on rights and obligations of Governments under the definitive
arrangements. Other delegations consider that in any event Governments would need
to be Parties.

A majority of delegations would find no difficulty in agreeing to their
Governments being parties to arbitration. A minority would not be able to agree
to their Governments being parties to arbitration provided for under the
definitive arrangements.
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There is a difference of view as to what disputes should be arbitrable.

Some delegations consider that all disputes in connection with the interpretation

or application of the Operating Agreement should be arbitrable. Other delegations

wish to limit the scope to legal disputes, that is those concerning the legality

of actions or failure to act by INTELSAT or its organs or parties or signatories.

Some of these other delegations would be against any arbitration provisions if

these are not limited in scope to legal disputes. The Committee noted that Article XX
in Doc. 8 supports the wider view and that Article 15 in the Operating Agreement
in Doc. 10 supports the narrower view.

The Committee also considered a third possibility in the form of draft

articles relating to arbitration prepared by Working Group II B. These articles

are annexed hereto, together with comments on them. (Appendix I)

A gajoritv7of the Committee would be able to accept these Articles,

subject to re-examination in the light of the contents of the two agreements when

completed. A minority of the Committee would prefer Article 15 of the Operating

Agreement in Doc. 10.

The Committee further considered the procedures to be adopted for

arbitration.

In this connection the Annexes contained in Doc. 8 and Doc. 10 were taken
into consideration, and the Committee also took account of a Draft Annex prepared

by the delegate of Brazil during the course of the deliberations of Working Group B.

This Annex is attached (Appendix II) but it should be noted that it was drawn up

at short notice and with insufficient time to put into perfect form.

The Committee did not have sufficient time to examine Appendix II fully,

but on points of principle common to all three proposals about arbitration

procedures, the views of the Committee are as follows:

The majority believed that the members of the panel of arbitrators should

be appointed by the Assembly without the use of weighted voting.

A majority of the Committee considered that some method should be provided

for settlement of disputes between INTELSAT and its Manager should the Manager be

an entity separate from INTELSAT. However, there was a difference of opinion

whether this should be by means of arbitration under the procedures provided in

the Article in the Agreement and its Annex or by means of different procedures.

The view was also expressed that in any event it was necessary to make provision

in the Agreement for arbitration between INTELSAT and the Manager, if an independent

entity, for the interim period before the Manager's contract could be signed.

There was some support for the view that some method of arbitration should

be provided between INTELSAT and a Party or Signatory to the difinitive arrangements

which had withdrawn, whether voluntarily or involuntarily, concerning disputes

about the terms and conditions of withdrawal.

* * *

•
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Suggested Article to be inserted in inter-Governmental Agreement 

ARTICLE 

(a) All legal disputes arising in connection with the rights and

obligations under this Agreement of the Parties with respect to each other,

or the rights and obligations between INTELSAT and a Party or Parties, not

included among the disputes contemplated in Article 15 of the Operating

Agreement, if not otherwise settled, shall be decided by arbitration.

(b) These disputes may be submitted for a decision to an arbitration

tribunal to be established in accordance with Annex provided the Parties

in any given dispute agree to confer such a competence.

Footnote: A minority of the Committee favors the possibility that the Panel

of Arbitrators should be enabled to give advisory opinions and would add the

following paragraph:

(c) The Assembly and the Governing Body, or any Party or Signatory,

subject to approval of the Governing Body, may request the Panel of

Arbitrators referred to in Annex to give an advisory opinion on any legal

question in connection with the interpretation or application of this Agree-

ment and the Operating Agreement.
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Draft Article to be inserted in
 the Operating Agreement 

Article  

All legal disputes arising in connec
tion with the rights and o

bligations

under the Agreement or this Oper
ating Agreement of Signatori

es with respect

to each other, or the rights
 and obligations between INT

ELSAT and a Signatory

or Signatories, if not otherwi
se settled, shall be submitt

ed to the decision

of an arbitration tribunal to
 be established in accordance 

with Annex

Footnote: A [minority] of the Committee favours an additional 
provision,

providing for settlement of lega
l disputes arising under the 

Special

Agreement and would add the followi
ng paragraph to the above A

rticle:-

(b) All legal disputes arising in con
nection with the Speci

al Agreement

or in connection with the rights
 and obligations of its Si

gnatories, if not

otherwise settled, shall be submit
ted for a decision by an 

impartial tribunal

to be established in accordance wit
h Article 14 of the Sp

ecial Agreement on

Arbitration of 4 June, 1965

* * *
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SETTLEMENT OF DISPUTES
(Submitted by the Delegate of Brazil
as requested by Working Group II B)

ARTICTF I (Definitions}1/

The words and phrases defined in the fonstitueng Agreement and the

Operating Agreement shall have the same meaning for the purposes of this

Annex.

ARTICLE 2 (Parties and competence)

(a) An arbital tribunal constituted under this Annex is competent to

give a decision in any legal dispute:

(i) as provided in Article X (b) of the fflonstituent7 Agreement;

(ii) as provided in Article 15 of the Operating Agreement.21

(b) In the event of a dispute as to whether the arbital tribunal has

competence, the matter shall be settled by the decision of the tribuna1,1/

(c) Only the following may be parties in arbitration proceedings

instituted under this Annex:

(a)

(b)

(c)

Any Party (Article 2 paragraph (s)(i));

Any Signatory (Article 2 paragraph (a)(ii));

The INTELSAT;LV

(d) The Manager, as long as this function should be exercised by an

entity independent of the INTELSAT.

2/ New.
2/ See Article 2, para. (a) 1965 Agreement.
ly New.
j On the assumption that INTELSAT has legal personality.
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ABTICLE 3 (Appointment of the panel)

(a) Within 30 days of the entry into force of the Zonstitueng Agree-

ment and the Operating Agreement and every two years thereafter, each

Signatory shall submit to the Governing Body the name of a legal expert of

generally recognized ability who will be available for the succeeding two

years to serve as president of tribunals constituted under this Annex. From

such nominees the Governing Body shall prepare a list in alphabetical order

of all the persons thus nominated and may attach to this list the obseyvations

and recommendations that it deemed appropriate.

(b) The Assembly shall appoint seven individuals to a panel from which

presidents of the tribunal shall be selected or, if not so appointed within

three months from the entry into force of the Agreements and every two years

thereafter, the members of the panel shall be appointed by the Board of

Governors. The members of the panel shall be appointed for a term of two

years, and may be reappointed.

(c) For the purpose of designating a chairman, the panel shall be convened

to meet by the chairman of the Board of Governors as soon as possible after

the panel hus been appointed. The quorum for a meeting of the panel shall be

six members. After discussion among its members, the panel shall designate

one of its members as its chairman by a decision taken by the affirmative

votes of at least four members, cast in one or, if necessary, more than one

secret ballot. The chairman so designated shall hold office as chairman

for the rest of his period of office as a member of the panel. The cost of

the meeting of the panel shall form part of the costs to be shared by the

signatories in accordance with the Operating Agreement.
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(d) Vacancies on the panel shall be filled by appointment made by

the Board of Governors, if the Assembly does not meet in the subsequent

30 days. Vacancies in the office of the chairman of the panel shall be

filled by the panel by designation of one of its members in accordance

with the procedure set out in paragraph (c) of this Artic]e. A member

of the panel appointed to replace a member or designated to replace a

chairman whose term of office has not expired shall hold office for the

remainder of his predecessor's term.

(e) In appointing the members of the panel the Assembly or the

Governing Body shall seek to ensure that its composition is drawn from

the various principal legal systems as they are represented among the

signatories.

ARTICLE 4 (Submission of a dispute)

(a) The party wishing to submit a legal dispute to arbitration shall

provide each party and the Governing Body with a document which contains

the following items:

(i) A list of the parties against which the case is brought;

(ii) A statement which fully describes the dispute being submitted

for arbitration, the reasons why each party is required to

participate in the arbitration, and the relief being requested;

(iii) A statement which sets forth why the subject matter of the

dispute comes within the competence of a tribunal to be

constituted under this Annex, and why the relief being requested

can be granted by such tribunal if it finds in the petitioner's

favor;
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(iv) A statement explaining why the petitioner has been

unable to achieve a settlement of the dispute by

negotiation or other means short of arbitration;

(v) The name of the individual designated by the petitioner

to serve as a member of the tribunal.

(b) Within 21 days from the date copies of the document described

in paragraph (a) of this Article have been received by all the parties against

which the case is brought, the respondents' side shall designate an individual

to serve as a member of the tribunal.

(c) In the event of failure by the respondents' side to make such a

designation, the chairman of the panel, within ten days following a request

by the applicant's side which shall not be made before the expiration of the

21 day period aforesaid, shall make a designation from among the experts whose

names were submitted by the Signatories pursuant to Article 3 (a) of this Annex.

(d) Within 15 days after such designation the two members of the tribunal

shall agree on a third individual selected from the panel constituted in

accordance with Article 3 (b) of this Annex, who shall serve as the president

of the tribunal. In the event of failure to reach agreement within such

period of time, the chairman of the panel, within ten days after a request from

one of the sides, shall designate a member of the panel other than himself to

serve as president of the tribunal.

(e) The tribunal shall commence its functions as soon as the president

is selected.

f) Should a vacancy occur in the tribunal for reasons which the president

or the remaining members of the tribunal decide are beyond the control of the
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parties, or are compatible with the proper conduct of the arbitration

proceedings, the vacancy shall be filled in accordance with the following

provisions:

(i) Should the vacancy occur as a result of the withdrawal

of a member appointed by a side to the dispute, then that

side shall select a replacement within ten days after the

vacancy occurs.

(ii) Should the vacancy occur as a result of the withdrawal of

the president of the tribunal or of another member of the

tribunal appointed by the chairman, a replacement shall be

selected from the panel in the manner described in

paragraph (d) or (c) respectively of this Article.

(g) Except as prescribed in this Article, vacancies occurring in the

tribunal shall not be filled.

(h) If a vacancy is not filled, the remaining members of the tribunal

shall have the power, upon the request of one side, to continue the proceedings

and give the tribunal's final decision.

ARTICLE 5 (Procedure of tribunal)

(a) The time and place of the sittings of the tribunal shall be deter-

mined by the tribunal.

(b) The proceedings shall be held in private and all material presented

to the tribunal shall be treated as confidential, except that the parties to

the Agreement whose designated signatories are parties to the dispute shall

have the right to be present and shall have access to material presented.

When the INTELSAT is a party to the proceedings, all parties to the Agreement
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and all signatories shall have the right to be present and shall have aceeco

to material presented, except where the tribunal shall in exceptional

circumstances decide otherwise.

(0 The proceedings shall commence with the presentation of the

petitioner's case containing its arguments, related facts supported by

evidence and the principles of law relied upon. The petitioner's case

shall be followed by the respondent's counter-case. The petitioner may

submit a reply to the respondent's counter-case. Additional pleadings Shall

be submitted only if the tribunal determines they are necessary.

(d) The proceedings shall be conducted in writing, and each side shall

have the right to submit written evidence in support of its allegations of

fact and Iaw. However, oral arguments and testimony may be given if the

tribunal considers it appropriate.

(e) The tribunal may hear and determine counter-claims arising directly

out of the subject matter of the dispute provided the counter-claims are

within its jurisdiction as defined in Article 2 of this Supplementary

Agreement.

(0 At any time during the proceedings, the tribunal may terminate the

proceedings if it decides the dispute is be:yond its competence as defined in

Article 15 of the Operating Agreement.

(g) The tribunal's deliberations shall be secret and its rulings and

decisions must be supported by at least two members.

(h) The tribunal shall support its decision by a written opinion. A

member dissenting from the decision may submit a separate written opinion.

(i) The tribunal may adopt additional rules of procedure consistent

with those established by this Annex which are necessary for the proceedings.
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ARTICLE 6 (Failure to present the case)

Tr one side fails to present its case, the other side may call

upon the tribunal to accept its case and to give a decision in its favor.

lefore doing so, the tribunal shall satisfy itself that it has competence

and that the case is well-founded in fact and in law.

(b) Before giving the decision, the tribunal shall grant a period

of grace to the side which has failed to present its case, unless it is

satisfied that the party in default does not intend to present its case.

ARTICLE 7 (Intervention of other parties)

Any signatory, group of signatories, or the Board of Governors, on

behalf of INTELaAT, which considers that it has a substantial interest in the

decision of the case may petition the tribunal for permission to become a party

to the case. If the tribunal determines that the petitioner has a substantial

interest in the decision of the case, it shall grant the petition.

ARTICIT 8 (Experts)

Either at the request of a party, or upon its own initiative, the

tribunal may appoint such experts as it deems necessary to assist it.

ARTICTP 9 (Request of information)

Each of the Signatories Parties and the Board of Governors shall provide

all information determined by the tribunal, either at the request of a party

to the case or upon its own initiative, to be required for the proper handling

and determination of the dispute.

ARTICLE 10 (Provisional recommendation)

During the course of its consideration of the case, the tribunal shall

have power, pending the final decision, to make recommendations to the parties

to the case with a view to the protection of their respective rights.
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ARTICLE 11 (Base for decision and its binding effect)

(a) The decision of the tribunal shall be based on

(i) intertretation of the Constituent Agreement, the Operating

Agreement and this Annex;

(ii) general principles of law widely accepted and compatible

with the provisions referred in subparagraph (i).

(b) Should the parties reach an agreement during the proceedings, the

Agreement shall be recorded in the form of a decision of the tribunal given

by the consent of the parties.

(c) The decision of the tribunal shall be binding on all the parties

to the dispute and shall be carried out by them in good faith. However, if,

in a case in which the INTELSAT is a party, the tribunal decides that a decision

of one of its organs is null and void as not being authorized by or in

compliance with the Constituent Agreement and the Operating Agreement, the

decision of the tribunal shall be binding on all signatories.

ARTICLE 12 (Expenses)

Unless the tribunal determines otherwise because of the particular

circumstances of the case, the expenses of the tribunal, including the

remuneration of the members of the tribunal, shall be borne in equal shares

by each side. Where a side consists of more than one party, the share of

that side shall be apportioned by the tribunal among the parties on that side.

* * *
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REPORT OF WORKING GROUP II B ON AGENDA ITEMS VIII -
AMENDMENT PROCESSES, V - WITHDRAWAL PROVISIONS, AND

VI - LIABILITY OF PARTNERS INTER-SE

Working Group B met on March 18 and 19 to consider Item VIII - Amendment
Processes - of the agenda. The Working Group consisted of Representatives of
Brazil, France, Japan, Mexico, Philippines, Sweden, Switzerland, Tunisia, the
United Kingdom, and the United States. The Representative of France,
Mr. Lemaitrc, was elected Chairman of the Working Group. The Representatives
of Mexico, Mr. Rozental, and the United Kingdom, Mr. Greenwood, acted as
rapporteurs.

In its two meetings on Item VIII - Amendment Processes - the Working
Group considered the following documents: Report of the ICSC, paragraphs
581-90, Document 8, Document 10, and Cam. 11/14. Although the Working Group
was unable to consider fully this Item for lack of time, there was general
consensus on the general principles outlined in the attached annex.

Due to the shortage of time the Working Group was unable to consider
Items V - Withdrawal Provisions, and VT - Liability of Partners Inter-Se.
Thus, no report on these subjects are submitted to the Committee.

* * *

Attachment:

Annex
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Draft Report of Committee 13 on  Its Agenda Ite:n VIII 

There was a consensus on the following general principles:

1. That there be a separate amendment article for each of the

Agreements, subject to the ultimate decision on the structure of the
Organization and the content of the Agreements.

2. That organs per se of INTELSAT should not be able to initiate

amendments to the Agreement.

3. That amendment proposals should be channeled through the

Organization in a manner to be decided upon once the structure of

INTELSAT is defined and the content of Agreements is known.

4. That adequate notice of the proposed amendment be given to

the Parties and Signatories of both Agreements, regardless of which

Agreement is to be amended, in no case less than three months before

that organ eventually responsible for adopting the amendment meets.

* * *

A (majority) of the Comndttee felt that no amendment to the

Operating Agreement should be made without the consent of Parties.

A (minority) expressed the view that any amendment to the Operating

Agreement should be approved only by Signatories. There was dis-
agreement as well as to whether it is possible for the amendment to

enter into force without the approval of Signatories. A reason given
for amendments being able to enter into force without the approval of

Signatories was that otherwise Signatories could prevent a Government

from carrying out its international responsibilities by not agreeing

to the entry into force of an amendment. A reason given for amendments

not being able to enter into force without the approval of Signatories

was that it would be against traditional rules of law for a different

group of parties from those which had originally concluded an agreement,

and from those who are parties to the agreement, to put into force an

amendment to that agreement. Another reason given for amendments to

the Operating Agreement not being able to enter into force without

the approval of Signatories was that it would also be against the

traditional rules of law for any amendment to obligate Signatories

who did not have any possibility of having a say on that amendment.
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In principle it was agreed that Parties should have the right
of initiating amendments to the Intergovernmental Agreement and that
Signatories should have that right for the Operating Agreement. No
agreement was reached, however, on the question as to whether Parties
could initiate amendments to the Operating Agreement or whether
Signatories could initiate amendments to the Intergovernmental
Agreement.

A (majority) considered that the amendments to the Intergovernmental
Agreement should enter into force in a manner similar to that by which that
Agreement itself enters into force.

A (minority) felt that it was impossible to consider this question
until a decision is taken on the procedure for the entry into force of
the Definitive Agreements.

With respect to review, a (majority) believed that there should
be provisions for a mandatory review conference within a certain period
of years, on the understanding that the Assembly could cancel such a
conference if it were not necessary. No definite decision was made
concerning the time period between review procedures. Some Delegations
believed it would be sufficient to authorize the Assembly to under-
take a review or to call a review conference when it was deemed
advisable. Some Delegations also consider it necessary to provide for
the possibility of a review conference being called by a certain
number or proportion of Parties.

* * *


