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PROVISIONAL SUMMARY RECORD - FIRST SESSION OF COMMITTEE IT
TUESDAY, FEBRUARY 25, 1969

"Convening of the Session

The Chairman of the Conference, Leonard H. Merks, acting as

Temporsry Cheirman, called the first session of Committee TI to order
at 11:40 a.m.

Election of Committee Chsirman

Mr. Merks invited nominations for Chairman of Committee TI.
The Representstive of Australia nominated the Representative of Japan,
Mr. Ogiso. The Representatives of the Federal Republic of Germany,
Indonesia, the Republic of China and Venezuels seconded the nomination.
There being no other nominations, Mr. Ogiso was declared elected as
Chairman of Committee II.

Chairman Ogiso assumed the Chsir and expressed his thanks for the
honor bestowed upon him. He recognized the demands of the task before
him and promised to make every effort to do his best in this position.

Election of Vice Chairman

Chairman Ogiso invited nominations for Vice Chairmen of Committee IT.
The Representative of Jamsice nominated the Representative of Brazil,
Dr. de Abranches. The Representatives of Argentina, ILebanon and Japen
seconded the nomination. There being no other nominations, Dr. de
Abranches was declared elected as Vice Chairman of Committee IT.

Organization of Committee Work

Cheirman Ogiso informed the Committee that the French snd Spanish
versions of document Com. II/l, which outlines & suggested work program,
were now ready for distribution, and this would be done at the conclusion
of the session. He observed that since there had not yet been time to
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study this paper, it seemed prefersble that discussion be “sken up at
the next cession., Mr. Cgiso suggested, without abjection, that the next
session take place Wednasday, February 06, at 3:00 p.m. in the Main
Conference Room. Accordingly, the session adjourned at 172:10 D.m,
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The Representative of the United States observed that except where
distinctions can be made between the work of the various Committees, some
problems of duplication would result should each of the Committees
attempt to broaden areas of its concern. He therefore favored maintaining
the work program as presented.

The Representative of the United Kingdom supported the position of
the Representative of Argentina that definitions be considered at a later
stage. He also asked the Chairman whether it was a proper understanding
that the subject of transitional arrangements, when considered by this
Cormittee, would only include juridical questions and not financial aspects.
It was his belief that since Committee III is charged with responsibility
for financial arrangements, detailed financial matters should be left to it.

The Chairman concurred with the view of the Representative of the
United Kingdom with respect to the appropriateness of Committee III con-
sidering financial consequences.

The Secretariat offered the following clarifications: the paragraphs
of the ICSC Report cited in Item III (Privileges and Immunities) should
read 594-597; the matter of transition to the definitive arrangements is
before this Committee (Item IV), as well as before Cormittee III, where
reference is also made to paragraph 626 of the ICSC Report.

The Chairman noted by way of summation that several representatives
had suggested that the item "Definitions" be deferred to a later stage.
In the absence of objection it was so agreed.

The Chairman further noted that many of the items before Committee II
are interrelated with items before other Committees. It was clear that
Committee II should be responsible for the legel aspects but it was not
necessary to specify at this time which items before other Committees might
also have legal ramifications. He suggested a consensus appeared to have
developed that the suggested agenda (Com. II/1) be accepted as the basis
for the Committee's program of work while noting that eany member would be
free to raise in this Committee any matter before another Committee which
had legal implications which needed examination in this Committee; in such
cases the Chairmen would consult with the Chairman of the other Committee
and with his concurrence would open discussion in Committee II on the
appropriate legal aspects. Without objection it was so decided.

Concerning the question of the paragraph in the ICSC Report dealing
with transition (paragraph 626), the Chairman asked if Chile accepted the
view that this matter be raised in this Committee in connection with Item IV,
Accession, Supersession and Buy-Out. The representative of Chile agreed.

The Representative of Brazil suggested that the question of entry into
force (Item IV. A. 1) be treated as a separate item for discussion under
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Item IV since this ques .on is independent of the questions of accession
and supersession.

The Representative of the United States stated that significant and
difficult questions involving the transition from interim to definitive
arrangements were closely connected with the hypothetical question that
might be posed by non-continuing members, and these should be considered
as two parts of the whole, with discussion permitted on either or both
aspects. The United States was concerned lest the inclusion of a separate
heading for entry into force inhibit free discussion.

The Representative of Sweden was inclined to share the view of the
United States that the two subjects are very closely interrelated.

The Representative of the United Kingdom pointed out that the issues
involved in Item IV have already been interrelated by inclusion of reference
to them in the interim arrangements and it was impossible to separate the
discussions completely.

The Chairman asked if it was acceptable that a separate paragraph
dealing with the subject of entry into force be included under Ttem IV
as sub-item C. The Representative of Sweden stated that this addition was
acceptable. The Representative of the United States stated that this
addition was acceptable if consideration of Item IV were not limited to a
point-by-point consideration but rather permitted free discussion of all
aspects of Item IV. This was also acceptable to the Representative of
Brazil. In light of the agreement indicated, the Chairman concluded that
the subject of entry into force would become sub-item C under Ttem v,
Accession and Supersession and Buy-Out. It was so agreed.

Discussion of Legal Status of INTELSAT

The Chairman invited discussion of Item II, Legal Status of INTELSAT.
In response to a statement by the Representative of Chile, the Chairman
stated that it was his understanding thet paragraphs 231-236 of the ICSC
Report formed the basis for discussion of legal status but that the delew
gates are free to submit any documents or comments on this question.

The Representative of Switzerland stated that since the United States
document (Com. II/2) had been received only recently, the delegates should
be allowed more time in which to consider it before commenting. The
Representative of The Federal Republic of Germany agreed with this view.

The Chairman suggested that it might expedite Committee proceedings if there
were some preliminary discussion and he asked whether the Represent .ive
of the United States would speak to its document (Com. II/2).

The Representative of the United States, acknowledging the brief time
that the paper had been available to delegates, thought it would be useful
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to explain the theory upon which the document is based. He observed that
the document suggests a pragmatic--what works and what works best--approach,
rather than a doctrinal or conceptual approach. He felt the present status
achieves two results: 1) it has operated without legal difficulty and
without unnecessary or undesirable complications in accomplishing its work,
and 2) the present joint venture form has ensbled the different tele-
commnications entities to join together directly in a venture which
financies, provides and operates the necessary facilities, without the need
of an intermediary, and, in so doing, reflects the kind of operation in
which INTELSAT is engaged. The Representative of the United States suggested
that this subject be discussed now even though other Committees may be in-
volved with matters related to this subject.

The Representative of Sweden stated that the circumstances surrounding
the 1964 arrangements were in various ways distinct from those surrounding
the present arrangements. It is a major shortcoming of the present arrange-
ment that the owners of the space segment cannot speak in their own name
about property they own. He recognized that this shortcoming included
serious political overtones, but, those shortcomings were still real, re-
quiring resolution. He felt that the heart of the difficulty results from
the present arrangement whereby ownership of the system is in undivided
shares. The Representative of Sweden concluded that a legal personality was
therefore essential. He recognized that the organization performed two
distinct functions, one public and one commercial. With respect to the
public function, it seems appropriate that each member state be entitled to
one vote, while recognizing that majority requirement for decisions is a
distinet issue. With respect to the commercial function, it seems to him
appropriate that voting be related to the share of the investment.

The Chairman recognized the complexity involved in this subject and
the desirability of more time to study the paper submitted. He invited
discussion on other topics mentioned in document Com. II/1, with the under-
standing that discussion of legal status would be resumed later.

The Representative of Algeria expressed his hope that the positions
of both Sweden and the United States would be further clarified in document

form.

The Chairman invited members who desired to speak to enter their names
on the speakers list maintained by the Committee Secretary.

The Representative of Australia, noting that the document submitted
by the United States mentioned the existence of certain undesirable ramifi-
cations resulting from the granting of legal personality, asked that the
United States elaborate more fully on these disadvantages.

The Representative of Mexico stated that the legal form the organization
would take was a key question upon which much of the work of Committee II

was dependent. He suggested that while it must await decisions of
Committee I on various matters, such as legal form, Committee II
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should proceed to explore the legal consequences flowing from the different
legal forms that Committee I may select.

Aﬂg‘gﬁrnment

The Chairman suggested that the scheduling of the Committee's next
session be deferred until it became clear whether the trip to Cape Kennedy
continued as planned. The session adjourned at 4:40 p.m.
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SUMMARY RECORD - THIRD SESSION OF COMMITTEE II
THURSDAY, FEBRUARY 27, 1969

Convening of the Session

Chairman Ogiso called the session to order at 3:10 p.m. He confirmed
that the Committee would defer consideration of Item I to a later stage of
its work.

Discussion of Item II, Tegal Status of INTELSAT

The Representative of’ Brazil suggested that it would be helpful to
clarify doubts common to many countries who use tlie Roman legal system if
the Committee considered what legal impediments there might be under various
legal systems if a joint venture concept were employed. These doubts arose
from the structure of legal systems and did not involve political considera-
tions. INTELSAT should possess the legal machinery most conducive to carrying
out its functiocns; however, the necessity for stable definitive arrangements
lasting over a number of years requires respect {or certain basic precepts
of existing legal systens.

The Representative of Israel observed that, if his \ “erstanding is
correct, no special difficulties have arisen as to past legal activities of
INTELSAT, and that therefore there should be good reasons before another form
of Jlegal relationship among the purticipants is substituted for the present
form. He suggested that the work of the Committee could be facilitated if
the Secretariat produced u document comparing the main advantages and dis-
advantages of the two legati forms that have been proposed, incorporating
references from the ICSC discussions.

The Secretary explained that in the time available, the Secretariat
most probably could not research and produce the desired document but would

be most willing to aid in ascembling information made available by the various
delegations.

The Representative of Switzerland agreed that the solution of the ques-
tion of legal status must be satisfactory to all legal systems. To assist
in this respect, the Swiss delepgation is preparing a paper comparing the
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proposed forms from the Eurovean standpoint. He proposed that the Committee
establish a small task force of jurists to draft a comparative document.

The Representative of the United States, recognizing the importance
of the questions mentioned by the Represertatives of Brazil and Switzerland,
stated that now, as in 1964, it is important to construct a legal framework
for INTELSAT that can function effectively in, and consistent with, the
various legal systems. Morecver, this legal framework must be compatible
with and best suilted to the functicus and activities in which INTELSAT en-
gages. He noted that a Jjoint venture is not itsell a legal status nor does
it attempt to tailor itsels to any particular legal system. TInstead, it
relies upon the universally reccgnized principles of agency and contract and
the legal capacity of the various partners comprising the venture; it works
well where there ic o broad basis of representation in the partnership. It
has been used worldwide by INTLLSAT without difriculty. With respect to the
concern of various members regarding possible differences among the various
legal systems, thc Representative of the United States stated that such
problems should be identified and examined to determine their validity in
terms of the specific businecs aclivities of INTELSAT, e.g. contracts,
acquisition, disposition and protection of property interests. He also felt
that the joint venture structure, besidec being legally feasible and effect-
ive, is also well suited to the business of INTELSAT, that of providing
satellite capacity ard bandwidth to the various signatories for use in com-
bination with their own earth stations, to create channels of communication.
In view of this cocperative relationshiv, he saw no necessity Tor placing
between the satellite and the signatorics any form of ownership separate and
apart from the property interests of the signatories. To do so would serve
no purpose but to add tc the administrative cost of the system. Recognizing
that the public interest nature of TNTEILCAT is basically organizational
rather than legal, he enphasized that a jolnt venture concept permitting
direct undivided ownershly of the property by the signatories would not
dictate a particular organizational form. The joint venture had seemed to
work well for INTELSAT, and he felt that before consideration is given to
changing the legal form, a significant busis demonstrated by specific
problems should exist.

The Representative of the United ¥ingdeom indicated that he had reached
no final conclusions but baiieved that in the tinal analysis INTELSAT's
legal status would depend upon its strucvure. Ile expressed doubts as to
whether the permanent orpunization could deal on an internmational plane
through an agent; he wonderud, teking into account the general practice of
international organization.., whebner the corporate structure should not be
viewed as normal, with the burder being on preving that it should not be
utilized.

The Representative ci Chile, impressed by the substantial majority
recommendation regarding legal status in the ICSC Report, inquired as to the
United States' reasons for recommending that the present legal form be re-
tained. He suggested that under the Roman law concept of agency, the
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marager 1s an unofficial agent of INTELSAT. He preferred that INTELSAT

have legal personality in international law with the signatories sharing
¢ 1trol to the extent of their interect in the entity, and that the lia-
bility be limited. Under Chilean luw he saw no insurmountable problems

respecting privileges and immunities and taxation.

The Representative of the United States explained that the document
(Com. TI/2) offered by the United States delegation was a sincere effort to
explore the issues concerning legal status. Ile offered several comments in
response to the questions raised by the Representatives of the United Kingdom
and of Chile. As a joint venture, INTELSAT could deal directly with public
interpational organizations both on a commercial and international basis.

As a legal matter, there would be nothing to preclude the partners from
designating an agent for a purpose in the furtherance of INTELSAT's business
as 1s presently done, the partners each having the legal capacity to appoint
an agent. INTELSAT's busincss makes unnecessary a world market value for
ownership shares in INTELSAT. Experience has shown that contracting is
eagier in states that are members of INIELSAT since contractors know that
the local partner stands behind the contract. Financial matters that have
a direct impact on the partners in a joint venture, such as tax advantages
afforded them through = proportiocnate share of the venture's depreciation
of assets and other expenses, would, in the case of a legal entity, have

an impact upon that entity and would not pa6s through to the partners these
various tax advantages.

The Representative of the Philippines suggested that the difficulty may
lie with the legal interpretation of a partnership. He asked whether the
present status is one of general or limited partnership, and the extent to
which INTELSAT is now liable to suit. He also questioned whether a signatory,
as a principal, could also be an agent.

The Representative of Brazil, taking into account the previous statements
by various delegates, suggested that the Combittee try to determine the draw-
backs in establishing a legal entity and avoid the more legalistic discussions.
To implement this, it was suggested that a small working group be established
to consider various alternatives Including joint venture and legal entity,
and submit a report. IHe further noted that a change from the present manager
might entall a thorough revamping of the legal details.

The Representative of the United States agreed with the suggestion of
the Representative of Brazil as a practical way to proceed on the question
of legal status. Responding to the questions raised by the Representative
of the Philippines, the United States Representative stated that liability
of the undivided partners wus a continuing concern, and that with respect
to third party liability, which varies according to jurisdiction, insurance
has been found to be the only acceptable solution. Regarding liability to
customers for interruption or failure to provide service, express "hold
harmless" provisions are contained in the allobtment agreements, coples of
which could be made available to the delegates. As for party~defendants to
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to a suit, it was explained that first there must be jurisdiction over a
signatory after which the extent of its 1liability would depend upon the
legal system involved. Under the present arrangements, the other signa-
tories would contribute, to the extent of their proportionate investment,
to offset any loss and danages suffered by a signatory actirg in INTELSAT's
behalf. In prosecuting a legal claim, the United States Representative
explained that it is not normzlly necessary to name all the partners, nor
does naming a partner normally require hie appearance vefore the tribunal
hecring the claim. A distlancet udvantage afforded Ly the Jjolnt venture
format is that a cliaim may be prosecuved through the local signatory.

The Representative ol Israel supported the forming of a working group
and suggested that it include in its consideration the reasons underlying
the recommendation in paragraph 232 of the ICSC Report.

The Representative of the Federal Republic of Germany also supported
the suggestion of a work group which would study first the advantages and
disadvantages of legal forms associated with giving INTELSAT legal perscu-
ality. TIn addition, he suggested that the working group look into precedents
in other treaties and regaccted the United States to supply some examples
of multilateral joint ventures.

The Representative of Mexico sbressed thabt the working group should
be &s small as possibie, contaln delegates expressing ovposing viewpoints,
and be open to all other delepates vho wich to observe and, perhaps, inter-
vene.

The Representative of the United States, in response to the suggestion
of the Representative of the Federal Republic of Germany, urged that the
working group examine the pros and cons of several alternatives. As for
the matter of precedents, he stated that the United States would be pre-
pared to table in the working group examples supporting its position.

Chairman Ogiso named the representatives of the following States to the
working group: Brazlil, “hile. Federal Republic of Cermany, Philippines,
Sweden, Switzerland, Unit ngdom and the United States. He charged the
group with the tast of pr.....ng a compurative table of the different legal
forms fer preceuwbzilon to the Commitiee.

Chairman Ogiso sougnt the Committee'e consensus as to the date of the
next meeting. The Represcutative of Mexico, supwortsd by the Representative
of Brazil, suggested that debate not reswme until the working group has
fipished its work. Chulruer Ogiso adjourned the Committee at 5:10 p.m.
until further notice.
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PROVISIONAL SUMMARY RECORD - THIRD SESSTON OF COMMITTEE IT
THURSDAY, FEBRUARY 27, 1969

Convening of the Session

Chairman Ogiso called the cession to order at 3:10 p.m. He confirmed
that the Committee would defer consideration of Ttem T to a later stage of
its work.

Discussion of Ttem IT, Legal Status of INTELSAT

The Representative of Brazil suggested that it would be helpful to
clarify doubts common to many countries who use the Roman legal system if
the Committee considered what legal impediments there might be under various
legal systems if a joint venture concept were employed. These doubts arvse
from the structure of legal systems and did not involve political considera-
tions. TINTELSAT should possess the legal machinery most conducive to carrying
out its functions; however, the necessity for stable definitive arrangements
lasting over a number of years requires respect for certain basic precepts
of existing legal systems.

The Representative of Israel observed that, if his understanding is
correct, no special difficulties have arisen as to past legal activities cof
INTELSAT, and that therefore there should be good reasons before another form
of legal relationship among the participants is substituted for the present
form. He suggested that the work of the Committee could be Ffacilitated if
the Secretariat produced 2 document comparing the main advantages and dis-
advantages of the two legal {orms that have been Proposed, incorporating
references from the IC3C discussicons.

The Secretary explained that in the time available, the Secretariat
most probably could not research and produce the desired docun 1t but would
be most willing to aid in assembling information made available by the various
delegations.

The Representative of Switzerland agreed that the solution of the ques-
tion of legal status must be satisfactory to all legal systems. To assist
in this respect, the Swiss delegation is Preparing a paper comparing the

NOTE: Any changes or corrections in this Summary  port must be subuitted
to the Secretary General within 48 hours.
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proposed forms from the European standpoint. He proposed that the Committee
establish a small task force of jurists to draft a comparative document.

The Representative of the United States, recognizing the importance
of the questions mentioned by the Representatives of Brazil and Switzerland,
stated that now, as in 196k, it is important to construct a legal framework
for INTELSAT that can function effectively in, and corsistent with, the
various legal systems. Moreover, this legal framework must be compatible
with and best suited to the functions and activities in which INTELSAT en~
gages. He noted that a joint venture is not itself a legal status nor does
it attempt to tailor itself to any particular lesgal system. Instead, it
relies upon the universally recognized principles of agency and contract and
the legal capacity of the various partners comprising the venture; it works
well where there is a broad basis of representation in the partnership. It
has been used worldwide by INTELSAT without difficulty. With respect to the
concern of various members regarding possible differences among the wvarious
legal systems, the Representative of the United States stated that such
problems should be identified and examined to determine their validity in
terms of the specific business activities of INTELSAT, e.g. contracts,
acquisition, disposition and protection of property interests. He also felt
that the joint venture structure, besides being l=: gally feasible and effect~
ive, is also well suited to the business of INTELSAT, that of providing
satellite capacity and bandwidth to the various 51gnator1es for use in com~
bination with their own earth stations, to create channels of communication.
In view of this cooperative relationship, he saw no necessity Tor placing
between the satellite and the signatories any form of ownership separate and
apart from the property interests of the signatories. To do so would serve
no purpose but to add to the administrative cost of the system. Recognizing
that the public interest nature of INTELSAT is basically organizational
rather than legal, he emphasized that a joint venture concept permitting
direct undivided ownership of the property by the signatories would not
dictate a particular organizational ferm. The joint venture had seemed to
work well for INTELSAT, and he felt that before consideration is given to
changing the legal form, a significant basis demonstrated by specific
problems should exist.

The Representative of the United Xingdom indicated that he had reached
no final conclusions but believed that in the final analysis TNTELSAT's
legal status would depend upon its structure. He expressed doubts as to
whether the permanent organization could deal on an international plane
through an agent; he wondered, taking into account the general practice of
international organizations, whether the corporate structure should not be
viewed as normal, with the burden being on proving that it should not be

utilized.

The Representative of Chile, impressed by the substantial majority
recommendation regarding legal status in the ICSC Report, inquired as to the
United States' reasons for recommending that the present legal form be re-
tained. He suggested that under the Roman law concept of agency, the
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manager is an unofficial agent of INTELSAT. e preferred that INTELSAT
have legal personality in international law with the signatories sharing
control to the extent of their interect in the entity, and that the liu-
bility be limited. Under Chilean law he saw no Insurmountable problens
respecting privileges and immunities and taxation.

The Representative of the United States exploined that the document
(Com. II/2) offered by the United States delegntion was a sincere effort Lo
explore the issues concerning legal status. He offercd several comments in
response to the questions raised by the Representatives of the United Kingdom
and of Chile. As a joint venture, INTELSAT could deal directly with public
international organizatione both on a commercizl and international basis.

As a legal matter, there would be nothing to preclude the partners from
designating an agent for = purpose in the furtherance of INTELSAT's busines
as is presently done, the partners each having the legal capacity to appoint
an agent. INTELSAT's business makes unnecessary a world market value for
ownership shares in INTELSAT. FExperience has shown that contracting is
easier in states that are members of INTELSAT since contractors know that
the local partner stands behind the contract. Financial matters that have
a direct impact on the partners in a joint venture, such as tax advantages
afforded them through a proportivnate share of “he venture's depreciation
of assets and other expenses, would, in the cnge of o lagal entity, have

an impact upon that entity and would not pass through to the partners these
various tax advantages.

The Representative of the Philippines suggested that the difficulty may
lie with the legal interpretation of a rartnership. He asked whether the
present status is one of general or limited partuership, and the extent to
which INTELSAT is now liable to suit. He also questioned whether a siguatory,
as a principal, could also be an agent.

The Representative of Brazil, taking into account the previous statements
by various delegates, suggested that the Committee try to determine the draw-
backs in establishing a legal entity and avoid the more legalistic discussions.
To implement this, it was suggested thut o« small working group be established
to congider various alternaztives including Joint venture and legal eutity,
and submit a report. He further uoted that a change from the present nanaper
might entall a thorough rovimping of the legal details.

The Representative of the United States agreed with the suggestion or
the Representative of Brazil as a practical way to proceed on the question
of legal status. Responding to the questions raised by the Representative
of the Philippines, the United States Representative stated that liabiiity
of the undivided partners was a continuing concern, and that with respect
to third party liability, which varies according to jurisdiction, insurance
has been found to be the only acceptable solution. Regarding liability to
customers for interruption or failure to provide service, express "hold
harmless" provisions are contained in the allotment agreements, copies o1
which could be made available to the delegates. As for party-defendants to
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to a suit, it was explained that first there must be jurisdiction over a
signatory after which the extent of its liability would depend upon the
legal system involved. Under the present arrangements, the other signa-
tories would contribute, tc the extent of their proportionate investment,
to offset any loss and damzges suffered by a signatory acting in INTELSAT o
behalf. In prosecuting a legal claim, the United States Representative
explained that it is not normally necessary to name all the partners, nor
does naming a partner normally require his appearance hefore the tribunal
hearing the claim. A distinect adventage afforded by the joint venture
format is that a claim mey be prosecuted through the local signatory.

_ The Representative of Israel supported the forming of a working group
and suggested that it include in its consideration the reasons underlying
the recommendation in paragraph 233 of the ICSC Report.

The Representative of the Federal Republic of Germany also supported
the suggestion of a work group which would study first the advantages and
disadvantages of legal forms associated with giving INTELSAT legal person-
ality. In addition, he suggested that the working group look into precedents
in other treaties and requested the United States to supply some examples
of multilateral joint ventures.

The Representative of Mexico stressed that the werking group should
be as small as possible, contain delegates expressing opposing viewpcints,
and be open to all other delegates who wish to observe and, perhaps, inter-
vene.

The Representative of the United States, in response to the suggestion
of the Representative of the Federal Republic of Germany, urged that the
working group examine the pros and cons of several alternatives. AS for
the matter of precedents, he stated that the United States would be pre-
pared to table in the working group examples supporting its position.

Chairman Ogiso named the revresentatives of the following States to the
working group: Brazil, Chile, Pederal Republic ci' Germany, Philippines,
Sweden, Switzerland, United Kingdom and the United States. He charged the
group with the tast of preparing a comparative table of the diflerent legal
forms for presentation to the Committee.

Chairman Ogiso sought the Committee's consensus as to the date of the
next meeting. The Represcntative of Mexico, supported by the Representative
of Brazil, suggested that debate not resume until the working group has
finished its work. Chairman Ogiso adjourned the Committee at 5:10 p.m.
until further notice.
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SUMMARY RECORD - FOURTH SESSTON OF COMMITTEE TT
TUESDAY, MARCH 4, 1969 :

Convening of the Session

Chairman Ogiso called the session to order at 2:50 p.m. in the PAHO
Conference Hall. He called upon the Representative of the United Kingdom
to present, in the absence of the Chairman of the Working Group, a report
o' the status of its work. The Representative of the United Kingdom stated
that the Working Group had not finished its debate of the issues before it
and expected that at the conclusion of its next meeting, tentatively planned
for the afternoon of Wednesday, March 5, it would begin to write this report.

Chairman Ogiso suggested that pending receipt of the report of the
Working Group the Committee begin discussion of Item IT-3 and requested the
Representative of the United States, whose delegation had submitted II-3
to introduce the document.

Discussion of Item 3, Privileges and Tmmunities

The Representative of the United States stated the document uas self-
explanatory and based on the ICSC report which recommended that the question
of privileges and immunities be given careful consideration. The United States
has decided that a provisicn for privileges and immunities should be includi:d
in the inter-governmental agreement and believed three forums appropriate:

(1) Certain privileges and immunities should be granted in the inter-
govermnmental agreement; (2) Additional privileges and immwitics in a
headquarters agreement between INTELSAT and the country wherc the headquarters
is to be located; and (3) Additional privileges and immunities should be
negotiated as they become necessary in the course of ihe operation of the
orpanization with the individuval countries involved.

The Representative of Sweden stated that the document submitted by the
United States apparently assumed that INTELSAT would not have legnl personatity.
In view of the fact that nany countries have already expressed an interest
in having legal personality attached to the organization, consideration of

privileges and immuni .es should also proceed under the assumption that lepal
personality would be given. -

Chairman Ogiso stated that it was regretable but nevertheless unavoidable
that the Working Group had not completed its task, however, he wculd like to
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propose the discussion continue with the understinding that each country
ma¥e clear the basis ol its cusumption on the legal personality for

INTELSAT. .

The Representative of Chile stated the docuwment submitted by the
United States refers on severcl occasions to a Board of Governors acting
on behalf of INTRLSAT. He velieved this implied that the document in
fact cosumed that legal personality would be gronted since the bosrd of
Governors could not enter into an agreement regarding privileges and
immunities for an crganization not having legal personality. He, therefore,
uggected that the diccussion proceed on an assumption ol legal personslity.

The Representutive of the Unvtea States noted that under United Stntes
lew, privileges and irmunities can be grented regurdless of legal personality
and suggested thst the r‘OI:fmiltteﬁ move Porvoard end letve iogal peroonality and
its relstion to privileges and lmmunities to the Working Group ncw concider-
ing legzl personality.

The Representotive cof th: United "Ilagdom oiwted that tias quecition of legal
ctatuc was signiiicant in view of the fact thot in hic country the grenting
of privileges and imnunities was dependent on vhether the internaticnal
organization had legal statuc.

The Chairmen stated he wished to confirnm thot the United States had no
cbjection to continuing discussion on the basic cf legal personality.

ative of the United States strted that it was nol his
Sveden and Chile had stated that work could not prozeed

ion on legal ctatus. He understocd Sweden's end Thile's
pOS;C"ﬁn vas discuszion of privileges and immunities should be brsed on the
~sswaption that legal personality was grantad. He felt each country cshould
sosume wvhat vwac rﬂcc:sary in order to continue with the discussion. Fe
further stuted thet thn Committee's objective chould be to try to mold an
conroprinte and effective privilczes snd immunitiecs vrovision, if it decides
o’ cource to later chonges 1 developments so di ct VIS

o

cne iu necessery, subjec

"“nc“t‘vp of Thil: zaid dincussicn could begin with the under-
oo Tegnl PCI'ZCI»“_JL,}. Ye nsiied how the Board of Geovsernoen
in Anonex A, when the ”o"rd o' lovernors
identity or T stotus under hic country's
could be rnadz ol priviieges

]

he auectloned cuhicr onocnalysl
anc btrreo indepondent'y of the quaction of legnl stotus.

o

cirved thtt he recopnized the dizficulties in discussing

uniblcn citheng o d-oe’oion on eyl personniiby bud
It '_/L',"uu’; whr the cosumption thew legel personsilty oo
jofalSIas ot o the United Stutes or @thcr countrict Sthrt hold
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the Represenbell v of the Netherlonds steted that his Govermment would
have ccnsidersble difficulty with the provision o exenption from toxes zs
presented in the United States document. He saw no reason why INTELSAT
chould be given such exemption in view of the fact that it is a comaercial
enterprise.

The Representative of Sweden stated the simplicity of the Swedish
proposal was privileges and immunities would be granted to the public sector
but none to the commercial side of INIELSAT.

The Representative of Chile stated the United States document assumed
the headquarters of TNTELSAT would be in the United States. The Committee
has no authority to determine where the headquarters should be. He believed
that a proper distinction should be drawn between taxes in the headquarter's
state and taxes in other member countries as well =s between those applicable
to the organization and thoce cpplicable to the signatories.

The Representative of the United Kingdom stated that there appeared
to be some hesitancy to discucs privileges and irmunitics by this Committee.
Tnic was not surprising in view of the fact thst o multi-nations 1 organization
is involved which, in addition, i:c to cerry on a significan’ commercial
operation. The nezrest parallel, which is not altogether helpful, is the
international banks. Since 2 number of decisions with respect to the structure
oi the organization bear heavily on vhat privilegec »snd immunities would be
appropriate, 1t may be preferable to include a provision in the agreement
regarding privileges and immuniticc stated in general terms, with the specifics
left Tcr adoption in o subsequent protocol. Thig approach would have the
edvantage of providing the members with a full understanding of the nature
of the organization before decision on privileges and immunities was necessary.

The Representalive of the United States responding to the »emarks of
the Representative of Chile, stated the United States did not iu..end in its
document to determine the situs of the headquarters by reference to it in
the document regarding privileges and immunities. It was his belief the
nosition of the United States would be the same regardless of where the
headquarters would be. He admitted that the public-commercisal dichotomy
had raised proble 3 and that, because governments are involved, certain
privileges and immunities were being suggested. He supported the suggestion
of the United Kingdom that some privileges and immunities could be agreed
upon by the members subsequent to the adoption of the definitive arrangements.
He requested the Representative of Sweden to provide the Committee with an
indication which privileses and immunities would be granted to the public
orzan under the Swedish proposal.

The Representative of Sweden stated its proposal differed from the
United Kingdom in that no delay would be involved and the relevant privileges
and immunities could be apreed upon and included in the definitive s rrangements.
Responding to the Representative of the United States, he stated that the
orpgan performing the commercial functions would receive no privileges or
immunities ercent tax exemntion, but the organ nerforming the public functions
would receive those nrivileges and immunities ordinerily grented internatinnsa!

nreanications.
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The Representative of Saudi Arabia stated that in deciding the question
of privileges and immunities the Committee must (1) determine the applicable
law and‘(?) decide whether the representatives of the organization are to
act in their sovereign or business capacity. In the case of the former, he
suggested that the solution to his question could be found in many inter-

~national organizations.

The Representative of Chile replying to the statement by the Representative
of +the United States stated that he was not see-ing to determine a site for
the headquarters but only referring to the language in attachment A of
Com. II/3 as a basis for his remarlts. He viewed as extremely useful the
United States vproposal presenting three possible solutions which would aid
those countries in which it might be difficult to grant all of the privileges
and irmmunities in the definitive arrangements themselves. By way of reference
to Article XVI{b) of the Swedish proposal (Doc. 8) he explained that under
Chilean law privileges and immunities, as well as tax exemptions, as a general
rule, and with very few exceptions, are granted pursuant to laws approved by
the Congress of Chile. On the cther hand when international agreements con-
taining such provisions are ratified pursuant to Chilean law, the designated
provisions automatically become law in Chile. Therefore, he concluded that
a provision such as the Swedish article would have no practical effect in Chile
since domestic legislation would have to be enacted in order to grant any
privileces and immunities including tax exemptions not specified in the

12 e

definitive arrangements.

The Representative of Japan noted that two factors governed their
granting of privileges and immunities to international organizationss:
(1) the legal status of the organization and (?) its structural character.
In Japan the rrivileges and immunities described in the United States
oroposal, would require the organiiation to have legal personality and
also be intergovernmental in character. Under current Japanese law
domestic legislation would have to be amended in order to grant privileges
and immunities to INTELSAT as envisioned in Com. 11/3, but amending all the
relevant.prov151ons o? the domestic law would not be practically feasible
becausze it would require very cumhercome procedures.

The Representative of Pakistan nolineg that privileres and immunities
apparently vary among the various countries suggested tﬂat such a clause
in the definitive arrangements should be flexible and applicable within
all countries. '

The Representative of the Federal Republic of Germany inquired whether,
und@r the Swe@1sh concept, the property and assets of INTELSAT would be
subject to seizure. After quoting Article 7, Section Ut of the Charter of

the International Banl. for Reconstruction and Development (World Banl ), he
as-ed for comments by the other delepates. V

The Representative of Sweden noted that the Representative of the
Federal Republic of Germany was*correct in his intefnretation of' the Swedish
proposal but swwested that the example of the WUrldlBank was not relevant
#s the Ban» is not a maritet operating exterprise but deals only with States
as clients, a restriction not apniicable to INTELSAT. He arauﬁd that INTELSAT
would contract and therefore could exnect Lo sue and be sued and its property
and assets, as a result, should be subject to seizure. . .
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The Representative of the United 3tates, in resvponding to the Chairman's
request that it comment on the immunities of property and assets under the
United States proposal, stated that such property and assets would be immune
from confiscation and from property tax. In addition, it was his belief that
the World Bank's functions extended beyond those described by the Swedish
Representative, since it also promotes financial undertakings and buys and
sells securities. In his view it was impossible to separate governmental
and commercial functions, for this reason the United States had included in
it psper those privileges and immunities which it thought INTELSAT should
have. He stated an interest in learning of other exsmples where there has been
a distinction made between the pubilic and commercial functions of an inter-
national organization, noting that privileges and immunities had been granted
the International Coffee Organization and the Cotton Institute, although they
also had commercial and public aspects. ~

The Representative of Sweden indicated that the examples offered by
the United States, such as the International Coffee Organization, did not
have a public utility charscter which , he suggested, gave INTELSAT its
international public character apart from its commercial character.

The Representative of the United States in reply urged as relevant the.
fact that INTELSAT is a sui generis organization and thought it appropriate
that INTELSAT, because of its governmental character, should have certain
privileges and immunities but not necessarily all which a purely governmental
organication would be entitled to. He reiterated the United States position
regarding certain privileges and immunities being contained in the definitive
arrangements while others would be set forth in a headquarters agreement.

The Representative of Switzerland supported the last two interventions
of the United States. He felt it quite difficult to separate clearly and
unambiguously the functions of the organization. He viewed the organization
under the definitive arrangements as truly international, and essentially
non-orofit in character with universal participation, functioning essentially
as a public service for all nations. Consequently, he supported appropriate
privileges and immunities, including tax immunity, for the organization, and
suggested the possibility of according INTELSAT privileges and immunities
greater than those mentioned in the United States paper. He believed assets
and property should be free from seirure.

The Representative of Canada after endorsing the views of both Switzerland
ard the United States, noted that Canadian law normally accords privileges and
immunities on the basis of the United Nations Convention on Privileges and
I{mmunities. He viewed the privilepes and immunities suggested by the United
States as roughly the same as those that could be feasibly accorded by Canada.

The Representative of Denmarv inguired of the United States as to the
consideration of privileges and immunities in a situation where there is not
a private manager for INTELSAT. The Representative of the United States
responded that in his opinion the same privileges and immunities would be

appropriante.
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Yhe onrcecentative 00 Australbia noled that the matter of any privileres
and ammun i es recomnendendt oo inelanded in bthe definiftlve arrangements would
have to be reiorred Lo his Gowvernment Cor appropriate lecislative consider-
ation. For this reason he was inclined to anree with the sugpestion of the
Uniled Kingdom that the matier of orivilepes and immunities be left to &
snubasequent, nrotocol.  He noted that Auctralia has a (ederal system of
roverument, under which the Commornwenlin (Federal ) Government levies taxes
on ineome whiibe both the federal and siabe governments fevy nroperty taxes.
Althowshe he conrdn't predicl wvhat income Lax exemptions Australia would afford

THTELOAT, he noted that internationnl Lelecommunications are exempt {rom taxes
undm' crrent, Legsislabion.  ile further nobed that the proposed cxemotion {rom
neowe taxes by Lhe United States would atford Sar sreater benefits to the
obther cirnatories if 14 is assumed Lhol the bull of THTELOAT income would
e eanrned in the United States.

The Revresentative of Korea noted every country has its own distinct
nrocedure for pranting privilepes and immunities and sugpested that the
debole of the Commithne should be directed to the types and extent of
nriviiepes and lmmunities which INTELSAT should possess.

‘“ne Revresentative of Sweden notins the significance which the
tenresentative of Switierland attached to the immunity from seivure,
reflerred to the statement in the Swiss paper Com. II/h that an Organization
doinz business must be subject to suit, and ased whether it was the Swiss
opinion that the enforcement of sny judrement rendered against INTELSAT
should depend upon the decision of the TNTELSAT Governing Body. In response
the Representative of Swituerland stated that this was only an apparent
discrenancy and wished to have his intervention understood in the sense of
Article 7, Section of the Charter of the “orld Ban!:, which he read to the
Committee.

The Representative of Sweden noting that presently a majority of INTELSAT
ssets are privately owned asred of the Swiss Representative whether he had
taken into account in his consideration of the YWorld Ban: example the extent
to which the property of the ban: is privately owned. He renewed his question
as to whether a majority vote of the Governing Body could decide as to the
eniorceability of a judgement against INTELSAT

The Representative of India stated that INTELSAT, as an international
orzeniratvion, should enjoy the privileses and immunities normally accorded
other international orpani:ations. Ie sunported the United Kingdom and
Anstrallqr proposal Tor a seneral clause, such as parasraph 597 of the ICSC
cevort, with the details to be specificd later.

The Representative of Chile sugpested that there was a latent problem
in the dilTerentiation between publzc and commercial functions. He noted
that under the interim errangements and the proposals for the definitive
arrangements specialized telecommunications entities may be desipgnated as
INTELSAT sirmatories, their relations wnder the interim arrangements ith
their respective governmenis having been exovressly reserved as a matter of
domestic Low. In some cnses the ;jovernments provide funds for these tele-
communicalions entities in which case only a single interest is involved.
Thus, when ouch eounterl asree as to the definitive arrangements they are
protectio s both Licir pwilic and the commercial interest as one. However,
when Lihe soveroment i3 not au investor of funds in the signatory telecom mi-
vations entity there is a diflerentislion ol interest, and the public interest
chould be nrorected by o domestic agreement between the Government and its
zimoatoc. . Accordingly, tine Representative viewed the present Article II of
the interim agreement as quite wise and hoped that it would be included in
the definitive arranrements.




Com. II/SR/4 (Final)

. it nbrti o7 Trronce ctoted fhat 1t wos difficult fer him to

clMler sy definitive vlews zt this time as to the juridical structure of

IITELSAT; hovever, therc were certain metters which he wished te note. g
From the standpvoint of privileges and immunities there must be a differentia-
tion of the public and commercial characters. TFor the public nature, the
problem is one of determining who will benefit, while from the commercial
viewpoint it must be stressed that there are states providing funds, and,

as a recult, it would not be proper for others to benefit or derive profits
from such funds. He vieved the gquestion of third party liability as
extremely difficult to solve consistent with the provisions relating to
liability of states contained in the Treaty on the Peaceful Uses of Outer
Spnce. In this connection, it should be considered what property would be
subject to seizure to satisfy judgments obtained by third parties as well as
what form of justice could be applied to assure reimbursement t o victims.

The Representative of the United Xingdom agreed with the United Statec
that it was very difficult to distinguish between public and commercial
functions, and surmised that there are large oreas vhere it will be impossible
to distinguish the differences. 1In reference to the United States draft
zriicle on vrivileges and irmunities contained in Attachment A of Cem. II/3,
he stated that the United Kingdom could accept most of it. Specificaily, he
noted that subparagroph (a) w2s not really a matter of privileges and immunities,
that subparagraph (b) would require domestic legislntion in the United Kingdom,
that subparagraphs (c) and (d) comprised a sensible arrangement, and that
subparagraph (e) vwould be quite satisfactory provided the word "additional" was
deleted and INTELSAT was an internstionial organization.

The Representative of Australia supported the United Kingdom's statement
and stated a clause as proposed by the United Kingdom would be acceptable,
cubject to any amendments which may become necessary after the adoption of the
legel form of the organization. ,

The Chairman,noting thet the discussions had been fruitful, stated his
belief that a majority of the delegates seemed to be in accord with the suggestion
of the United Kingdom for a general privileges and immunities clause with
detailz left tc a later agrecement cr protocol. lie then called for further views
boced on the United Dtntes prper having understood the United Kingdom to have
voiced its approval of the cubpsragrophs contajined therein and with the
understanding that no proposal vas méde to finalize the longuage.

The Reprecentative of the United Kingdom, by means of clarification,
pointed out thet =% this stege the United States draft article would be
sntisfactory if (1) there was » blank inserted in plnce of "Washingten, D.C."
in subperagraph {2), (2) swopcragreph (o) wes deleted, and (3) the word
"additionul" wos deleted from subparagraph (e).

The Represent~tive of Chile exnressed his cencern with the wording of
cubperagraph (¢) of the United Stotes clause which, to him, seemed to omit
the cignoterien os immune from inceme vaxztlon in thie headarerterc state,
-ithor gh such lmnunity ¥es indicnted no an extunpie in Item ' on puge , of ihe
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United OULe paecr, T ashed ooetnr! Meation Sron bhe United Sooten
Renrooentat ve.

he Representative ol the Unlted Stetes sugsested that ewphosis not be

\ cleecd o the coreap’ s vul, instend, on the drott lnnguige. In this connectlon,

he stoted that the werd 'posrticivrnts’ in suvbpurigreph (¢) would Jneiudc

Jignttories. e ncted that the Longusge, of coursc, could be chinged LD

desived. In response to o further question Lrom the Representutive ol Chil.,

the Representative of the United ¥Yingdom pointed out thet the Conmitice wnc

only censidering general principles in discussing bthe lenguege of the

United States draft article olthough hic thought tnab the article wa: generally

satisfrctory. 1lle noted, of course, thet he would want the vord "participants"

to be understood as in:luding signatories.

The Chairman emphesinzed thet the preseat procedure was being followed
only for the purposes of discussion nl thaot no cormitments were being mede by
any otates during this discussion.

The Representative of Mexico, while noting that he was not in o position
to comment specifically as to any one of the provicims stoted that under
Mexican law, if TINTELSAT is on international orgonization the matter of
privileges and immunities would not be ¢ifficult but if it were a consortium,
it would be questionable that it cowld grant them. He supported the idea of
@ protocol and suggested that once the scope, structure, and legal status of
INTELSAT is determined the drafting of privileges an¢ irmunities should be
relatively easy.

The Choirman noteld vhat seemed to him a slight difference of view between
the proposals of the United Kingdom and Mexico in that the former would accept
a general orivileges and immunities .clause leaving the specifics to a later
protocol while the latbter would prefer leaving the entire question of privileges
and Limunities to a laber protocol. As clarification, the Represcntative of
Mexico stnted that he was reserving his position i'or the time being and recognized
that a general clause could be discussed in gencra’ terme with substzative mutters
teft to later discussion end inelusion in A separate protocol.

consideration of Suggested Work Program (Com. I/ /Rev. 1)

The Chairman noting that fruitful discussions had been achieved at this
meeting asked the Committee ror swigestions as to whether the next meeting
should take up Item IV, Accession, Superression and Buy-Out, or Item VII,
Settlement of Disputes, assuming of cow wc, that the Working Group is not in

2 position to report back to the Committee by tomorrow afternoon. After
discussion by the delegates, including e statement by the Vice Chairman that in
his opinion he could not, unfortunately, give any conclusions about the progress
of the work of the Working Group until after a meeting scheduled for Wednesday
evening, the Chairman, hearing no objections, amnounced that Ttem TV would be
the next item for discussion. In addition the Chairman announced that
Ambassador Marks had reaquested the Committee to take over the consideration of
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ITtem VI on Committee I's agenda (Com. I/1 (Rev. 1))--Number of agreements
conctituting the definitive arrangements— because of its legal nature.
It was proposed by the Chairman that this item be included as Item ¥ on
this Committee's agende, and hearing no objections, it was placed on the
agenda., ' :

Ad;journment

The meeting was adjourned at 5:20 p.m. to convene again Wednesday,
Merch 5, at 2:30 p.m. in the Pan American Health Organization Conference

Hall,
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PROVISIONAT SUMMARY RECORD - ¥ SESSTOV GF COMMITTRE IT
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Counvening of the Session

Chairman Ogiso called the session to order at 2:50 p.m. in the PAHO
Con*ference Hall. He called upon the Representative of the United Kingdom
to present, in the absence of the Chairman of the Working Group, a report
of the status of its work. The Representative of the United Kingdom stated
that the Working Group had not finished its debate of the issues before it
and expected that at the conclusion of its next meeting, tentatively planned
for the afternocon of Wednesday, March 5, it would begin to write this report.

Chairman Ogiso suggested that pending receipt of the report of the
Working Group the Committee begin discussion of Item II-3 and requested the
Representative of the United States, whose delegation had submitted II-3
to introduce the document.

Discussion of Ttem 3, Privileges and Immunities

The Representative of the United States stated the document was self-
explanatory and based on the ICSC report which recommernded that the question
of privileges and immunities be given careful consideration. The United States
has decided that a provision for privileges and Lumunibies should be included
in the inter-governmental agreement and believed three forums appropriate:

(1) Certain privileges and immnities should be granted in the inter-
governmental agreement; (2) Additional privileges and immunities in a
headquarters agreement between INTELSAT and the country where the headquarters
is to be located; and (3) Additional privileges and immunities should be
negotiated as they become necessary in the course of the operation of the
organization with the individual countries involved.

The Representative of Sweden stated that the document submitted by the
United States apparently assumed that INTELSAT would not have legal personality.
In view of the fact that many countries have already expressed an interest
in having legal personality attached to the organization, consideration of

privileges and immunities should also proceed under the assumption _sat legal
personality would be given.

Chairman Ogiso stated that it was regretable but nevertheless 1 idable
that the Working Group had not completed its task, however, he would like to

O o Any changes or corrections in this Summary Record must be submitte
to the Secretary General within 48 hours.
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propoce the discussion continue with the understsnding that each country
make clear the basis of its assumption on the legal personality for
INTELSAT.

The Representative of Chile stated the document submitted by the
United States refers on several occasions to a Board of Governors acting
on behalf cof INTELSAT. He believed this implied that the document in
fact assumed that legal personality would be granted since the board of
Governors could not enter into an agreement regarding privileges and
immunities for an organization not having legal personality. He, therefore,
suggested that the discussion proceed on an assumption of legal personality.

The Representative of the United States noted that under United States
law, privileges and immunities can be grsnted regardless of legal personality
and suggested thet the Committeer move Forward and leave legel perscnality and
its relation to privileges and immmnities to the Working Group now consider-
ing legal personzlity.

The Representutive of the United Miagdom stoted that the quection of legal
status wac significant in view of the fact thet in hic country the grenting
of privileges and immunities was dependent on whether the international
crganization had legsl status.

The Chalrmen stated he wished to confirm that the United States had no
objection to continuing discussion on the basis of legal personality.

The Fepresentutive of the United States stzted that it was not his

sbanding thest Cweden and Chile had stated that workx could not proceed

ut o dzeision on legat status. e understood Sweden 's-and Chile's

: Jion wan discuszion of privileges and immunities should be based on the
cwoption thet lega? persorality vos granted. He felt each ccuntry should
essume whet was necessary in order to continue with the discussion. He

Tarther statea thst the Comittee's objective should be to try to mold an
corronriate and effective priviieges and Lmmunities provision, if Lt decides

= L3 nececsory, subject of course to later changes if developments so dictate.

U

e

The Representative o' Chile said diccussion could begin vith the under-
slending INTELSAT hoc o legsnd personality. He asked how the Board of Governors
coand o present DINLSAT, o noted in Annex A, when the Borrd of Governors

PN

-

hes 0o otatus since INTELSAT has no jdentity or legal status under his couantry's
17gel cystem.  He questloned whether an cnalysis could be made of privileges
wnd uaranitlies end frxes Independently of the questicn of legzl status.

Thoirumen Oglse stodtoed that e reccpnized the difficulties in discussing
priviltegen and nosandties clthouwt oodsciiion on legal personality but asked
Lrow bhe discdcclon procect on the cosumntion thot legal personality was
grenrted without prejudice to the United Stutes or other countries that hold
dilfferent views,
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The Representative of Sweden stated that the document submitted by

. Sueden (Doc. 8) envisioned @ scprretion within the organization according
to functions, that is, public und commercial. This separation was not
intended ac an end in itself, but was expected to provide a more rationzl and

' vorkable division of the organization'c work. The principal consideration
suppovting thiz divicion is the accommodation this separation lends to the
question of privileges and immunitics. The dual structure would provide a
simplc basis for decision on which privileges and immunities to grant. No
privileges »nd immunities would be granted to the commerciul organ (oorporation)
o the orgznizutlion except nntionsl incame and property taxes, because it
would be unacceptnble to plzce the commercial enterprise on a better competitive
level with other commercial enterprises. With respect to the public functions,
the orgmnization would be entitled to receive all the appropriate privileges
and immunities ordinorily attributed to a purely international organization.
He stuted that only by such @ separation of functions could the liability on
the commercial side be limited.

The Representative ol Kores sbtated that without a decision of the Working
Group regarding legul status, o consideration oi' all other items on the
agend~ ére rendered less meaningful. Iie suggecsted that those countries not
participating in the Worlking Group would like further details on the Working
Grouz proceedinges.

Chairman Ogiso, noting the absence of the Chairman of the Working Group,
called upon the United Kingdom to provide the requested information.

The Reprcsentntive oif' the United Kingdom stated it has become apparent
that a fundamental cleavage has developed between those countries which support
the position ror legal personality and those who believe no legal personality
is necessary. The Working Group has not completed its debate. It appeared to
him that, 2t the moment, a majority seemed to favor granting legel personality,
but it was possivle that a dilferent view could prevail.

The Representative of tue United States stoted thot it would be helpful
Lo ascertain the 2ttitudes of the members with respect to specific privileges
and immunitics. It would be particularly helpful to know the positicn of the
members with respect to exemption from national income and property taxes, as
well as each of the other privileges and immunities suggested in the document
submitted by the United Stotes wnd suggested discussion on IT-2 continue using
the previous!y agrecd wnswnptions.

The Representatlve of Sweden noted the interrelation of the privileges
enc immunity discussion tu Committee I consideration of the INTELSAT structure
and suggested the Committee move to a discussion of Ttem VIT on Settlement of
Disputes.

The Representative of Chile said he was ready to continue discussion on
the basis of the agreed assumptions.,
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The Representetive of the Netherlends stated that his Govermnent would
have considerasble difficulty with the provision of exemption from taxes ag
presented in the United States document. He saw no reason wvhy INTELSAT
should be given such exemption in view of the fact that it is a commercial
enterprice.

The Representative of Sweden stated the simplicity of the Swedish
proposal was privileges and immunities would be granted to the public sector
but none to the commercizl side of INTELSAT.

The Representative of Chile stated the United States document assumed
the headquarters of INTELSAT would be in the United States. The Committee
has no authority to determine where the headquarters should be. He believed
that a proper distinction should be drawn between taxes in the headquarter's
state and taxes in other member countries as well as between those applicable
to the organization and those applicable to the signatories.

The Representative of the United Kingdom stated that there appeared
to be some hesitancy to discuss privileges and immunitics by this Committece,
This was not swrprising in view of the fact that a multi-national organization
is involved which, in addition, is to carry cn a significant commercial
operation. The nesrest parallel, which is not altogether helpful, is the
international banks. Since a number of decisions with respect to the structure
of the organization bear heavily on wvhat privileges and immunities would be
appropriate, it may be preferable to include a provision in the agreement
rescarding privileges and immunities stated in general terms, with the cpecifics
left Tor edoption in a subsequent protocol. This approach would have the
sdventage of providing the members with a full understanding of the nature
ol the organization before decision on privileges and immunities was necessaxy

.
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The Representative of the United States respending to the remarks of
the Representalive of Chile, stated the United States did not intend in its
document to determine the situs of the headquariers by reference to it in
the document regarding privileges and immunitiec. It was his beliel the
position of the United States would be the same regardless of where the
headquarters wvould pe. He admitted that the public-comnercial dj_(:]‘;()i;(_\,rm;
had raised problems and that, because governments are involved, certain
privileges and immunities were being suggested. He supported the suggestion
of the United Kingdom that some privilepes and immunities could be agreed
upeon by the members subsequent to the adoption of the definitive arrangements.
He requested the Representative of Sweden to provide the Committee with an
indication which privileges and immunities would be granted to the public
organ under the Swedish proposal.

The Reprecsentative of Sweden stated its proposal differed from the
United Kingdom in that no delay would be involved and the relevant privileges
and immunities could be agreed upon and included in the definitive grrangements.
Responding to the Representative of the United States, he stated that the
organ performing the commercial functions would receive no privileges or
immunities excent tax exemption, but the organ performing the public functions
would receive those privileges and immunities ordinarily granted international
organications.

The Represeatative of Saudi Arabia stated that in deciding the question
of privileges and immunities the Committee must {1) determine the appliceble
law &nd (P) decide whether the representatives of the organization are to
act in thelr sovereign or business capacity. In the case of the former, he
suggested that the solution to his question could be found in meny inter-
national orcanlivations.

The Representative of Chile replying to the statement by the Representative
of the United States stated that he was not seering to determine a site for
the headguarters but only referring to the language in attachment A of
Com. IT/3 as a basis Tor his remarts. He viewed as extremely useful the
United States nroposal presenting three possible solutions whicl: would aid
those countries in which it might be Aifficult to grant all of the privilesas
and lmmunities in the definitive arrangements themselves. By way ot reference
to Articie XVI(b) of tne Swedish proposal (Doc. 8) he explained that under
Chilean law privil2gss end immunities, as well as tax exemptions, as a general
rule, end with very few evcentions, are granted pursuant to laws approved by
the Corgress ol Chitle. On vhe cther hand when international agreements con-
tailning such provisions are ratified pursuant to Chilean lav, the designated
provisions automaticolly become law in Chile. Therefore, he concluded thal
a provision such as the Swedish article would have no practical effect in Chile
since domestic legislation would have to be enacted in order to grant any
privileges and inmmnities including tax exemptions not specified in the
definitive arrangements.
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The Representative of Japan noted that two factors govi ned their
granting of privileges and immunities to international orgeanizations:
(1) the legal status of the organization and (2) its structural character.
In Japan the rrivileges and immunities described in the United States
proposal, would require the organization to have legal personality and
also be intergovernmental in cheracter. Under current Japanese law
domestic legislation would have to be amended in order to grant privileges
and immunities to INTELSAT as envisioned in Com. II/3.

The Representative of Pakistan noting that privileges and immunities
apparently vary among the various countries suggested that such a clause
in the definitive arrangements should be flexible and applicable within

all countries.

The Representative of the Federal Republic of Germany inquired whether,
under the Swedish concept, the property and assets of INTELSAT would be
subject to seizure. After quoting Article 7, Section 4 of the Charter of
the International Bank for Reconstruction and Development (World Bank), he
asrxed for comments by the other delegates.

The Representative of Sweden noted that the Representative of the
Federal Republic of Germany was correct in his interpretation of the Swedish
proposal but suggested that the example of the World Bank was not relevant
as the Bani is not a market operating exterprise but deals only with States
as clients, a restriction not applicable to INTELSAT. He argued that INTELSAT
would contract and therefore could expect to sue and be sued and its property
and assets, as a result, should be subject to seizure.

The Representative of the United States, in responding to the Chairman's
request that it comment on the immunities of property and assets under the
United States vprooosal, stated that such property and assets would be immune
from confiscation and from property tax. In addition, it was his belief that
the World Bank's functions extended beyond those described by the Swedish
Renresentative, since it also promotes financial undertakings and buys and
sells securities. 1In his view it was impossible to separate governmental
and commercial functions, for this reason the United States had included in
it paper those privileges and immunities which it thought INTELSAT should
have. He stated an interest in learning of other examples where there has been
a distinction made between the public and commercial functions of an inter-
national organization, noting that privileges and immunities had been granted
the International Coffee Organization and the Cotton Institute, although they
also had commercial and public aspects.

The Representative of Sweden indicated that the exsmples offered by
the United States, such as the International Coffee Organization, did not
have a public utility character which., he suggested, gave INTELSAT its
international public character apart from its commercial character.

.
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The Representative of the United States in reply urged as relevaat the.
fact thal INTELSAT is a sul generis organiiation and thought it appropriate
that INTELSAT, because of its governmental character, should have certain
privileres and immunities but not necessarily all which a purely governmental
organivation would be entitled to. He reiterated the United States position
regarding certain privileges and immunities being contained in the definitive
arrangements while others would be set forth in a headquarters agreement.

The Representative of Switzerland supported the last two interventions
of the United States. He felt it quite difficult to separate clearly and
unambiguously the functions of the organi:ation. He viewed the organization
under the definitive arrangements as truly international, and essentially
nori-profit in character with universal participation, functioning essentially
as a public service for all nations. Consequently, he supported appropriate
privileges and immunities, including tax immunity, for the organization, and
suggested the possibility of according INTELSAT privileges and immunities
greater than those mentioned in the United States paper. He believed assets
and property should be free from seizure.

The Representative of Canada after endorsing the views of both Switzerland
ard the United States, noted that Canadian law normally accords privileges and
immunities on the basis of the United Nations Convention on Privileges and
Immunities. He viewed the privileges and immunities suggested by the United
States as roughly the same as those that could be feasibly accorded by Canada.

The Representative of Denmark inquired of the United States as to the
consideration of privileges and immunities in a situation where there is not
a private manager for INTELSAT. The Representative of the United States
responded that in his opinion the same privileges and immunities would be
appropriate.

The Representative of Australia noted that the matter of any privileges
and immunities recommended or included in the definitive arrangements would
have to be referred to his Government for appropriate legislative consider-
ation. For this reason he was inclined to agree with the suggestion of the
United Kingdom that the matter of privileges and immunities be left to a
subsequent vrotocol. He noted that Australia has a federal system of
government, under which the Commonwealth (Federal) Government levies taxes
on income while both the [ederal and state governments levy property taxes.
Althouzh he couldn't predict what income tax exemptions Australia would afford
INTELSAT, he noted that international telecommunications are exempt from teaxes
under current Llesislation. He further noted that the proposed exemption from
income taxes by the United States would afford far greater benefits to the
other signatories 1f it is assumed that the bulk of INTELSAT income would
be earned in the United States.

The Representative of Korea noted every country has its own distinct
procedure for granting privileges and immunities and suggested that the
debate of the Commiitee should be directed to the types and extent of
privileges and immunities which INTELSAT should possess.
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The Representative of Sweden noting the significance which the
Representative of Switierland attached to the immunity from seizure,
referred to the statement in the Swiss paper Com. II/h that an Organization
doing business must be subject to suit, and asked whether it was the Swiss
opinion that the enforcement of any judgement rendered against INTELSAT
should depend upon the decision of the INTELSAT Governing Body. In response
the Representative of Swituerland stated that this was only an apparent
discrepancy and wished to have his intervention understood in the sense of
Article 7, Sectionz of the Charter of the World Bank, which he read to the

Committee.

The Representative of Sweden noting that presently a majority of INTELSAT
assets are privately owned asited of the Swiss Representative whether he had
taken into account in his consideration of the World Banik example the extent
to which the property of the banlt is privately owned. He renewed his question
as to whether a majority vote of the Governing Body could decide as to the
enforceability of a judgement apgainst INTELSAT.

The Representative of India stated that INTELSAT, as an international
organization, should enjoy the privileges and immunities normally accorded
other international organiations. He supported the United Kingdom and
Australian proposal for a general clause, such as paragraph 597 of the ICSC
Report, with the details to be specified later.

The Representative of Chile suggested that there was a latent problem
in the differentiation between public and commercial functions. He noted
that under the interim arrangements and the proposals for the definitive
arrangements specialized telecommunications entities may be designated as
INTELSAT signatories, their relations under the interim arrangements with
their respective governments having been expressly reserved as a matter of
domestic low. 1In come cases the governments provide funds for these tele-
communications entities in which case only a single interest is involved.
Thus, wnen such countries agree as to the definitive arrangements they are
protecting both taeir public and the commercial interest as one. However,
when the government is not an investor of funds in the signatory telecommuni-
cations entity there is a differentiation of interest, and the public interest
sihiould be protected by a domestic agreement between the Government and its
sirnatory. Accordingly, the Representative viewed the present Article II of
“he interim agreement as quite wise and hoped that it would be included in
the definitive arrangements.
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The Representotive of Fronce stoted that it was difficult for him to
cifer ony aelMnitlve slevws ot bhis Yime as to the Juridical structure of
INTELSAT; however, therc were certain matters which he wished to note.

From the stundpoint of privileges and immunitics there must De a differentia-
tion of the public and commercial characters. [for the public nature, the
problem is cne of determining who will benefit, while from the commercial
viewpoint il must be stressed thet there ore states providing funds, end,

as a result, it would not be proper for others to benefit or derive profits
from such funde. He viewed the question of third party liability as
extremwely difTicult to solve consistent with the brovisions relating to
liability of staoters conta'ned in the [freaty on the Peacefwl Uses of Outer
Sprce. In this connectlon, it should be considered what property would be
subject to seizure to satisfy judgments obtained by third parties as well as
vhat Torm or justice could be gpplied to assure relmbursement to vietims.

Tie Represenbicivye of the United Kingdom agreed with the United States
thot 1t was very difficult to distinguish between public and commercial
functions, and swnlsed that there are large areas where it will be impossible
to distinguish the dilferences. In reference to the United States draft
creizle on orivileges aad irnunities contained in Attoichment A of Com. II/S,
he stuted thet the United Kingdom could saccept most of it, Specifically, he
noted thut subparcgraph () wes not reully a matter of privileges and immunities,
that subparagrapgh (b) would reauire domestic legislation in the United Kingdom,
that subparagrephs (c) and (d) comprised a sensible arrangement, and that
subparagraph (e) would be quite satisfactory provided the word "additional was
deleted and INTELSAT was an international organization.

The Representrtive of Australia supported the United Kingdom's statement
and sluted & clmuwse &s propused by the United Kingdom would be acceptable,
subject to ony amendments vhich mny become necessary after the cdoption of the
tegnl ferm of the orvunizaticon.

The Chairman,noting thrt the discussions had been fruitful, stated his

veliel that o majority of the dzlegates seemed to be in accord with the suggestion
oif the United ¥iangdom Jor o gencral privileges and immunities clause with
detalls lert to o leter ogreenent or protocol. e then called for further views

vuced on the Unived Stetee poper having understood the United Kingdom to have
voleed 1t approve’ oU the swprrogriphs contuined therein and with the
undcrotonding thoev uo proponsd vaes wede to finalize the language.

el

~

The Represcntotive of the United Kingdom, by means of clarification,
peinted cut toel o this stige the Unlted States draft article would be
sebicfactory 1F (1) tuore wio a dlank inserted in place of "Washington, D.C."
in subperogrepn (c), (2) ~ubparograph (b) was deleted, and (3) the word
divional” wer del i rroi subparagrapn (e),

CLinre
o ddit

The Representotive ol Chile exnressed his concern with the wording of
subparagraph {2) of the United States clouse which, to him, seemed to omit
the signaterics as Lmmune [rom income taxation in the headquarters state,
althoigh such imamanity ¥as indicated as an exeample in Item 4 on page 3 of the
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United Statec paper. He asked a clarification from the United States
Representative,

The Represe jative of the United States suggested that emphasis not be
Placed on the examples bub, instead, on the draft language. In this connection,
he stated that the word "participants" in subparegraph (c) would include
fignatories. He noted that the language, of course, could be changed if
desired. In response to o further question irom the Representative of Chile,
the Representrtive ¢f the United Kingdom pointed out that the Committee was
only considering general principlez in discussing the language of the
United States draft article although he thought that the article was generally
satisfactory. He noted, of course, that he would want the word "participants"
to-be understood as in:'uding signatories.

The Chuirmen emphasized that the present procedure was being followed
only for the purposes of discussion end that no commitments were being made by
any states during this discucsion.

The Representative of' Mexico, while noting that he was not in a position
to coament specifically as to any one of the provisims, stated that under
ilexican law, i1f INTELSAT is an international organization the matter of
privileges and immunities would not be difficult but if it were a consortium,
it would be questionable that it could grant them. He supported the idea of
a protocol and suggested that once the scope, structure, and legal status of
INTELSAT is determined the drafting of privileges and immunities should be
relatively easy.

The Chairman noted what seemed to him = slight difference of view between
the proposals of the United Kingdom and Mexico in that the former would accept
a general privileges and immunities clause leaving the specifics to a later
protocol while the latter would prefer leaving the entire question of privileges
end Limunities to & later protocol. As clarification, the Representative of
Mexico stated that he was reserving his position for the time being and recognized
that a general clause could be discussed in general terms with substaative matters
left to later discussion and inclusion in a separate protocol, -

Consideration of Suggested Work Program (Com. II/1/Rev. 1)

The Chairman noting that fruitful discussions had been achieved at this
meetiny asked the Comitteec for suggestions as to whether the next meeting
shoula take up Item IV, Accession, Supercession and Buy-Out, or Item VII,
Settlement of Disputes, assuming of course, that the Working Group is not in
a position to report back to the Committee by tomorrow afternoon. After
discussion by the delegates, including a statement by the Vice Chairman that in
his opinion he could not, unfortunately, give any conclusions about the progress
of the work of the Working Group until after a meeting scheduled for Wednesday
evening, the Chairman, hearing no objections, announced that Item IV would be
the next item for discussion. In addition the Chairman announced that
Ambassador Marks had requested the Committee to take over the consideration of
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Item VI on Conmittee I's agenda (Com. I/1 (Rev. 1))--Number of agreements
constituting the definitive arrangements— because of its legal nature,
It was proposed by the Chairmen that this item be included as Item X on
this Committee's agenda, and hearing no objections, it was placed on the
agenda,

Adjournment

The meeting vas adjourned at 5:20Q p.m. to convene again Wednesday,
March 5, at 2:30 p.m. in the Pan American Health Organization Conference
Hall.,
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SUMMARY RECORD - FIFTH SESSION OF COMMITTEE IT
WEDNESDAY, MARCH 5, 1969

Convening of the Session

Chairman Ogiso convened the session at 2:50 p.m. He announced that
the working group dealing with legal status had rescheduled its meeting
for 2:30 p.m., Thursday, March 6. As agreed at the last meeting, the
Committee would consider TItem IV, Accession, Supersession and Buy-Out.

Discussion of Ttem IV, Accession, Supersession and Buy-Out

The Chairman stated that document Com. _./5, submitted by the
United States, dealing with accession, supersession and buy-out, had been
reached by the Secretariat translation service late the brovious evening
and the translations were still in procvess. He wondered whether the French-
and Spanish-speaking delegations might agree to some preliminary discussion
while awaiting these translations. No objections were perceived at this
point and the Chairman suggested the Representative of the United States
might make some introductory comments on the document. Since delegations
had not had an opportunity to study the document fully, he suggested the
United States Representative might comment in some detail.

The Representative of the United States stated that Article IX of
the Interim Arrangements provided general principles, not specifics,
regarding accession and supersession. Three basic questions must be resolved:
(1) transfer of existing rights and obligations to the definitive arrange-
ments; (2) the percentage of present membership whose consent would be
necessary to bring the definitive arrangements into force; (3) a procedure
for compensating present members if they do not accede to the defin: i
arrangements. An equitable rule would be for the new arrangements to
enter into force when two-thirds of the present parties whose signatories
held 80% of the total investment acceded. Non-continuing members should
receive from the organization their net paid-in capital plus a reasonable
return thereon; their previously acquired patent and data rights would
continue so long as they abided by the conditions on which those rights
were granted. With respect to buy-out, Committee TI should develop g
gentral rule with precise formilations lelt to Committee ITI. In Doc. 10,
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submitted by the United States, Article IT of the proposed Intergovern-
mental Agreement and Article 2 of the proposed Operating Agreement
provide a simple method of transfering rights and obligations from the
interim to the definitive arrangements. Article XI(c) of the proposed
Intergovernmental Agreement, dealing with entry into force, was modeled
on Article XII of the Interim Agreement and requires the consent of
two-thirds of the parties whose signatories hold 80% of the investment.
A two~thirds majority is frequertly found in international agreements
with amendment provisions. Article 16 of the proposed Operating Agree-
ment provides a procedure by which that Agreement would enter into force
as to its signatories.

The Representabive of Chile felt thaty since the document (Com. II/5)
was not yet available in Spanish, it should not, in accordance with the
previous Conference understanding, be ccnsidered until circulated in all
three official languages. The Representative of Venezuela concurred.

The Chalrman observed that the point was well taken, recalling that he

had suggested some preliminary comments in the interim which might be useful.
The Representative of Trance agreed with the Chilean Representative.

He wished to proceed but not on the basis of a document not yet available

in all official languages. Otherwise, he felt that an exchange of views

vas altogether appropriate. He noted that a document submitted by Sweden
was before the Committee in the official languages. The Representative

of Sweden concurred, saying there was enough before the Committee for

a general exchange of views.

The Chairman asked if there were any objections to going on with
this item without reference to non-translated documents. The Repre-
sentative of the United Statesz pointed out that Doc. 10, before the
Committee in the three official languages, contained the United States
position which the most recent document merely elaborated upon. The
Representative of Brazil suggested that Articles XT and 16 of Doc. 10
submitted by the United States should form the basis of the Committee's
discussion. The Representative of Chile suggested the discussion proceed
in general terms without specific reference to documents not fully trans-
lated and distributed. The discussion thereupon proceeded.

The Representative of Sweden, feeling that the substantive problem
with respect to this cubject was rather limited in scope, suggested the
analysis proceed under that assumphbion, that leral personality will be
granted and the joint venture will continue. TReparding the first assump-
tion, he suw a very cimple answer; the tronsfer ol property owned in
undivided chares required the ununimous nyreemont ol all parties. The
more difficult question arises when one tries to determine whether a
different result would obtain under the second nssumption. Sweden felt
that since the Interim Apreement did not provide Lor amendment by less
than unanimous consent, it could not be replaced without unanimous consent.
As a result, there chould be no significant diflerence under either basic
assumption. Tn addition, the United States proposal would permit expro-
priation of 20% of the property by the hoiders ol the other 80%.
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The Representative of Chile asked whether puragraph 20 of the Rules
of Procedure, as adopted, which states that the agreement shall be adopted
by two-thirds of the repre: atatives, meant that the definitive arrange-
ments shall enter into force by that majority. The Representative of
Sweden stated that acceptance of rules of procedure could in no way
amend or revise a duly ratif® 11 z2aty. Te T Hresentative of Mexico
fully agreed with Swede Without an express statement to the contrary,
unanimity is the rule in internmational law.

Procedural rules are general rules for ¢’ scussions that could not
be used to permit a group of states to bind another state without its
consent.

The Representative of Chile wished to clarify if one country could
prevent the definitive arrangements from entering into force by merely
refusing to accede. The Representative of Mexico replied that those who
agree to continue under definitive arrangements will obviously consider
them binding while the remainder will consic - the interim agreements
applicable.

The Representative of the United Kingdom noted that adoption of a
text by this Conference has nothing to do with ratification by the govern-
ments and accession to the definitive arrangements. The former shall
be governed by the two-thirds majority rule adopted in the Rules of
Procedure. For entry into force the rules of international law,
as expressed in the International ILaw Commission's Draft Convention on
Treaties, require unanimous consent for supersession, unless the earlier
agreement provided for supersession by less than unanimous consent.

Such provision was included in the Interim Arrangements. By Article XV
the Interim Agreement remains in effect until entry into force of the
definitive arrangements; this provision ¢learly shows that definitive
arrangements were envisioned, Article IX safeguards investments, which
would be unnecessary if unanimous consent wasg intended. Unanimity is
not required; it was therefore necessary to arrange for entry into force
of the definitive arrangements by less than all the parties to the
Interim Agreement. A requirement of two-thirds of the parties with about
80% of the investment was about right. Providing present members one
year to accede to the definitive arrangements seemed appropriate. Com-
pensation of non~continuing members should be considered in depth by
Committee IIT but general lepal principles should be set by this
Committee. Reasonable compensation involved some fair system for
valuing the non-continuing member's share of the assets and liabilities.

Chairman Ogiso asked if there was any disagreement that adoption
oft the text of definitive arrangements by two-thirds of the Conference
Representatives pursuant to the Rules of Procedure was separate from the
question of entry into force of such arrangements. No disagreement was
noted. .
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The Representative of Venezuela shared the United Kingdom's view
that the Interim Agreement looked to the conclusion of definitive
arrangements and, in that connection, included substantive as well as
procedural aspects.

The Representative of Sweden agreed with the International Iaw
Commission's draft and, therefore, with the principles of international
law expressed by the United Kingdom Representative. However, he disagreed
with the latter's application of those principles to the present situation.
Specifically, the Interim Agreement does not provide for less than unanimous
consent for supersession. No amendment procedure was included; this was
conclusive that unanimous consent was essential. The Special Agreement,
in contrast to the Interim Agreement, has an amendment clause; therefore,
less than unanimous consent might suffice with respect to the Special
Agreement. He found it impossible to determine from the Interim Agree-
ment what percentage of the parties would have to agree to its supersession;
o small number of members could thus merely claim rights under some definitive
arrangements mutually agreed upon by them and declared to have entered
into force. He could not conclude that it was possible to terminate the
Agreement by majority vote.

The Representative of India disagreed with the Representative of
Sweden and agreed with the United Kingdom Representative. Sweden attaches
too much emphasis to the absence of any amendment provisions in the interim
arrangements. There was no need to include such an amendment provision
since that agreement was intended at the outset to be merely interim,
and that definitive arrangements would be concluded within a short time
to replace them. Article IX clearly established this Conference and the
procedure to be followed for valid definitive arrangements to come into
force, after which no rights can be claimed under the Interim Agreement
since, by the express terms of Article XV, it would no longer be in force.
Nor could a small number of countries claim INTELSAT property under
definitive arrangements which were not the result of strict adherence
to Article IX.

The Representative of Argentina agreed with the Representative of
India. The present arrangements are merely interim; Article IX was
gufficient to avoid any assertion of arbitrary procedures. He did not
share the Swedish concern regarding expropriation since INTELSAT is the
subject of international le¢ slati

The Representative of the Philippines generally agreed with the
Representativesof India and Argentiva. All the parties signed the Interim
Agreement knowing that sooner or later a permanent agreement would be
signed. In the meantime, the Interim Agreement remains in force and can
be acceded to. No one member should have a veto as to how and when the
permanent arrangements enter into force. Proposed Article XXI, Convention
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¢ the I 7 of Treaties, provides in subparagraph (a) that: "A Treaty
enters into force in such a manner and upon such a date, as 1t may
provide, or as the negotiating states may agree.” This is the crux of

the problem and reguires this Conference to negotiate terms and conditions
relating to the entry into force of the definitive arrangements.

The Representative of Brazil fe'. that the Committee should deal
first with accession, and secondly with supersession. Recognizing that
the debate was concerned with supersession, he stated that only in the
absence of a convention to which the Conference could look for guid ce
should the princ > ;s of international law be applied. Articles IX(a)
and (b) of the Interim Agreement constituted such a convention : i1 prc-
vided norms by which the Conference should be guided. The definitive
arrangements shall be substituted for the interim arrangements and they
shall safeguard the investment made by the signatories to the Speclal
Agreement. The draft Convention of the Law of Treaties cannot be utilized
at this time as it has not come into force. Parties who s: n2ed the 1 "erim
arrangements acknowledged their rights and obligations would be terminated
by entry into force of definitive arrangements. It would be necessary
to negotiate separate agreements with non-continuing parties to provide
equitable reimbursement, but he saw no danger of expropriation.

The Representative of Saudi Arabia agreed with the Representative
of Tndia and described the interim arrangements as having a time limit,
after which they would have no binding effect. He asked whether a party
could sign the definitive arrangements with reservations and, if so, to
what extent.

The Representative of Venezuela, noting the valuable contribution
of the Brazilian Representative, asked whether he felt a non-continuing
member recognized his ownership rights could be affected by the new
agreement. The Representative of Brazil felt the interim arrangements
left this question unanswered; it could be handled by separate agreement
or arbitration.

The Representative of Denmark felt there might be a conflict between
a single global system and entry into force of the definitive arrangements;
gince the interim arrangements are binding until there is unanimous
accession to the new arrangements, there may end up two systems. While
in many multi-lateral agreements a revised agre nt could be applied
to one group of parties while retaining the original agreement in force
as to the remainder, this could not be done for INTELSAT without ignoring
the single global system concept.

The Representative of Sweden shared other :legates' interest in
assuring no veto power for one or a small group of states. However, he
found it necessary to make a formal reservation on the legal structure
of the interim agreement. None of the interventions in suppcrt of a less=-
than-unanimity rule had been convineing. Recognizing that / ticle X(b)
has some bearing on the substance of the agreements and thus obligates
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the parties to act in a certain direction, it is silent as to entry into
force of the definitive arrangements and the concurrent termination of
the interim arrangements. The interim character of the present arrange-
ments has no bearing on the present problem. They were entered into by
consent of all of the signatories and cannot be replaced without their
consent. The Supplemental Agreement on Arbitration had not come into
force until signed and ratified by all marties to the Interim Agreement.

The Representative of France noted that the final text of the Convention
on Treaties has yet to be drafted and thus reference must be to customary
international law in which the principle for supersession is unanimity.
There were two delicate problems regarding supersession; safeguarding
the members' rights and buy-out. If the definitive arrangements were

to be effective, they must eliminate these problems for the present
members.

The Representative of Australia referred to the observation by the
Swedish Representative that nothing in the Interim Agreement concerned
its amendment, although the Special Agreement contains an amendment
provision. Article IX of the Interim Agreement provides for a Conference
of the parties to that Agreement. The Interim Agreement can not be
amended by the two-thirds majority vote provided for in the Conference
Rules of Procedure. This does not preclude amendment of the Special
Agreement by the ICSC, operating on the two-thirds basis in the Special
Agreement. He agreed with the United Kingdom that the interim arrange-
ments contemplate replacement by permanent arrangements although he was
unable to find specific provisions on the mechanics for replacing the
interim arrangements.

The Representative of the United States fully agreed with the
United Kingdom, India, and Brazil. International law does not require
unanimity. The interim agreement implies a less-than-unanimity require=-
ment for entry into force of the definitive arrangements. A common sense
approach was preferable. He questioned whether the de egates wished to
apply to the present situation a rule that an existing agreement cannot
be changed without unanimous consent of the parties thereto. If better
definitive arrangements exist, whose entry into force would >t prejudice
the rights of any present members, the United States would prefer to
supercede the interim arrangements. As a matter of clarification, the

United States was not suggesting expropriation; those members not continuing

would be adequately compensated. He disagreed with the Swedish position,
believing their draft provisions did not adquately cover the matters under
consideration. As a matter of procedure, he suggested the Committee
consider the specific language before it in Does. 8 and 10 and try to
formulate recommendatic s.
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To clarify a question relating to the Swedish position, the Chair-
man inguired of its Representative wliether he felt an ITU member, after
the adoption of the definitive arrangements text znd accession to it by
most, but not o7, of the necessary present members, could accede to the
Tnterim Agreement to obstruct entry into force of the def: itive arrange-
ments.

The Representative of Sweden answered in the alfirmative. There
xisted a prec lent; the coming iato Torce of the Supplemental Agreement
on Arbitration had been delayed through the need for new acceding States
to ratify it. In reply to the United States, he noted that a treaty could
be amended by either unanimous consent of the parties or pursuant to
provisions of an amendatory clause; since the Interim Agreement 4did not
contain the latter, unanimity was necessary.

The United States Representative, rcplying to a question by the
Argentine Representative, felt the Committee could discuss the specific
langunge proposed by the United States without referring to the textual
commentary in Com. TII/5. The proposed provisions in Doc. 10 relating
to the matter under discussion do not significantly vary from similar
articles in other international agreements.

The Chairman, observing that there was no objection, invited discussion
on the pertinent language before the Committee.

The Representative of Chile noted that under Article XI(c) of the
United States proposed Intergovernmental Agreement, there exist two joint
requirements for entry into force: (1) two-thirds of the parties to
the Interim Agreement and (2) that these should represent at least 80%
of the investment share under the interim arrangements. Under this arrange-
ment the definitive arrangements could not enter into force without
United States consent, nor could they under a unanimity requirement.
Referring to the manner in which the ITU 1965 Convention specifies its
entry into force he suggested entry into force of the definitive arrange-
ments be on the basis of a quorum decided upon by this Conference.
Otherwise, one member could block the substitution of the definitive
arrangementc for the interim arrangements.

The Chalrman asked the United tates Representative about the property
rights of' a present member who, for domestic reusons, is unable to join
the new organization before the entry into force of the definitive arrange-
ments. The Representative of the United States respondc that draft Article
XI(c) covers this problem by zllowing a government to s 1 the definitive
agreement subject to later ratification, ir which case the agreement could
be provisionally applied until subsequent ratification. A one-year grace
period is provided under Article I+ of the proposed Operating Agreement,
but the Signatory of the member would not have a vote 1 til either its final
approval of the new agreement or its statement of intention to apply the new
agreement provisionally was deposited.
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The Representative of Brazil said that, regarding ratifiecation, his’
delegation could accept the United States proposed Article XTI, although
the language could be improved. The Draft Convention on the ILaw of
Treaties contains five methods by which governments can be boumd by a
treaty; signature without reservation, acceptance, approval, accession,
and ratification. TIn this regard he noted confusion as to the United States
language, since in many countries legislative or other domestic approval
1s necessary before the government can become bound by an agreement. He
suggested a paragraph describing the manner in which a government can
become a party to the definitive arrangements and a separate paragraph
on supersession and ratification. These views were shared by the
Representative of Argentina who expressed surprise at the concept of
accession with reservation.

The Representative of the United States indicated that, although
the language of Article XI could probably be improved, it came in large
measure from the Interim Agreement. He further noted the Internationsal
Coffee Agreement allows for signature subject to later approval. He
suggested that the precise wording be considered by a working group.
The Chairman hoped the United States would suggest specific wording.

The United Kingdom Representative reiterated his general agreement
with the principles in proposed Article XI. Referencing the Swedish
working draft, Doc. 8, he disagreed with the requirement of unanimous
acceptance before the definitive arrangements could enter into force,
as expressed in Article XXIT.

The Representative of Switzerland recognized it might be impractieal
to demand unanimity because of the effect a non-consenting member's veto
would have.

The United States proposal was inconsistent with a no-=veto concept
since it would give a veto to the largest participant.

The Chairman suggested that at its next session the Committee first
return to Item I Legal Status, if the report of the Working Group is
available, and also be prepared to continue discussion on Item IV and
perhaps even Ttem V and VI. He also requested that delegates submit papers
as early as possible to the Secretariat so they can be prepared and
distributed well ahead of the meeting time. The next session would be
Friday, March 7, at 2:30 p.n.

Adjournment

The session was adjourned at 5:30 p.m.
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PROVISTIONAL SUMMARY RECORD - . FTH SESSION OF COMMITTEE II
WEDWESDAY , MARCH 5, 1969

Convening of the Session

Chairman Ogiso convened the session at 2:50 p.m. He announced that
the working group dealing with legal status had rescheduled its meeting
for 2:30 p.m., Thursday, March 6. As agreed at the last meeting, the
Committee would consider Item IV, Accession, Supersession and Buy-Out.

Discussion of Item IV, Accession, Supersession and Buy-Out

The Chairman stated that document Com. II/S, submitted by the
United States, dealing with accession, supersedsion and buy-out, had been
reached by the Secretariat translation service late the provious evening
and the translations were still in protvess. He wondered whether the French-
and Spanish-speaking delegations might agree to some preliminary discussion
while awaiting these translations. WNo objections were perceived at this
point and the Chairman suggested the Representative of the United States
might make some introductory comments on the document. Since delegations
had not had an opportunity to study the document fully, he suggested the
United States Representative might comment in some detail.

The Representative of the United States stated that Article TYX of
the Toterim Arrangements provided general principles, not specifics,
regarding accession and supersession. Three basic questions must be resclved:
(1) transfer of existing rights and obligations to the definitive arrange-
ments; (2) the percentage of present membershiy whose consent would be
necessary to bring the definitive arrangements into force; (3) a procedure
for compensating present members if they do not accede to the definitive
arrangements. An equitable rule would be for the new arrangements to
enter into rorce when two-thirds of the present parties whose signatories
held 80% of the total investmert acceded. Non-continuing members should
receive from the organizubion their net paid-in capital plus a reasonable
return thereon; thelr previously acquired patent and data rights would
continue so long as they abided by the conditions on which those rights
were granted. With respect to buy-out, Committee II should develop a
gencral rule with precise formulations left to Committee III. TIn Doc. 10,

NOTE: Any changes or correcticns in this Summary Record must be suludbbte
o the Secretary General within 48 hours.
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submitted by the United States, Article IT of the proposed Intergovern-
mental Agreement and Article 2 of the proposed Cperating Agreement
provide a simple methed of transfering rights and obligations from the
interim to the definitive arrangement:. Article XI(c) of the proposed
Intergovernmental Agreement, dealing with entry into force, was modeled
on Article XIT of the Inbterim Agreement and requires the comsent of
two-thirds of the parties whose signatories hold 80% of the investment.
A two-thirds majority is frequently found in international agreements
with amendment provisions. Article 16 of the proposed Operating Agree-
nment provides a prozcaurs by which that Agreement would enter into force
as to its signatories.

The Kepresentative of Chile Telt that since the document (Coma II/S)
was nob yvet aveilable in Spanish, it should not, in accordance with the
previous Conference understanding, be consldered until eirculated in all
three official languages. The Representative of Venezuela concurred.

The Chalrman observed that the point was well taker, recalling that he

had suggested some preliminary comments in the interim which might be useful.
Tne Representative of France agreed with the Chilean Representative.

He wished to oroceed but not on the basis of a document not yet available

in all officigl languarses. Otherwise, he felt that an exchange of views

was altogether appropriate., He noted that a document submitted by Sweden
was before the Committee in the official languages. The Representative

of Sweden concurred, saying there was enough before the Committee for

a general exchange ol views.

The Chairman asked i there were any objections to going on with
this item without reference to non-translated documents. The Repre-
sentative of the United States vointed out tunat Doz. 10, before the
Comnittee in the thres official languages, contailned the United States
positiorn. which the must recent document merely eleborated upon. The
HepchPJudt ve of Brazil suggested that Articles ¥I and 16 of Doc. 10

ubritted Ly tne United States should rform the basis of the Committee's
digcussion. The Representative of Chi. suggested the discussion proceed
ia general terms without specific reference to documents not fully trans-
Jated nand distributed. The discussion thereupon proceeded.

—e [4’!

Tue Representative ol Sweden, feeling that the substantive problem
with respect to Shis subject was rather limited in scope, suggested the
analysis procesd under that assumption, that legal personality will be

granted znd the joint veoture will continue. Regzrding the first assump-
tion, he caw = very cimple answer; the transfer of property owned in
undivided shares required the unanimous agresment of all parties. The
more difricult question arises when one tries to determine whether a
different result would obbaln under the second assumption. Sweden felt
that cince the Interim Agreexent did not provide for amendme=nt by less
than unanimous consent, it could not be replaced without nrszimous consent.
Ac a regult, there should be no significant differsace under either basic
assumption. Tn additlon, the United States propesal would permit exovo-
priation of 20% of the property Ty the holders of the other 8CA.
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The Representative of Chile asked whether paragraph 20 of the Rules
of Procedure, as adopted, which states that the agreement shall be adopted
by two-thirds oi' the representatives, meant that the definitive arrange-
ments shall enter into force by that majority. The Representative of
Eweden stated that accepbance of rules of procedure could in no way

amend or revise a duly ratified treaty. The Representative of Mexico
fully agreed with Sweden. Without an express statement to the contrary,
unanimity is the rule in inbernmational law.

Procedural ruleg are general rules for discussions that could not
be used to permit a group of states to bind another state without its
consent.

The Representative of Chile wished to clarify if one country could
prevent the definitive arrangements from entering into force by merely
refusing to accede. The Representative of Mexico replied that those who
agree to continue under definitive arrangements will obviously consider
them binding while the remainder will consider the interim agreements
applicable.

The Representative of the United Kingdom noted that adoption of a
text by this Conference has nothing to do with ratification by the govern-
ments and accession to the definitive arrangeménts. The former shall
be governed by the two-thirds majority rule adopted in the Rules of
Procedure. TFor entry into force the rules of international law,
as expressed in the International Law Commission's Draft Convention on
Treaties, require unanimous consent for supersession, unless the earlier
agreement provided for supersession by less than unanimous consent.

Such provision was included in the Interim Arrangements. By Article XV
the Interim Agreement remains in effect until entry into force of the
definitive arrangements; this provision clearly shows that definitive
arrangements were envisioned, Article TY safepuards investments, which
would be unnecessary if unanimous consent was intended. Unanimity is
not required; it was therefore necessary to arrange for entry into force
of the definitive arrangements by less than all the parties to the
Interim Agreement. A requirement of two-thirds of the parties with about
80% of the investment was about right. Providing present members one
year to accede to the definitive arrangements seemed appropriate. Com=
pensation of non=-continuing members should be considered in depth by
Committee TIT but general! legal principles should be set by this
Committee. Reasonable compensation involved some fair system for
valuing the non-continuing member's share of the assets and liabilities.

Chairman Ogiso asked if there was any disagreement that adoption
of the text of delinitive arrangements by two-thirds of the Conference
Representatives pursuant to the Rules of Procedure was separate from the
question of entry into force of such arrangements. WNo disagreement was
noted.
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The Representative of Venezuela shared the United Kingdom's view
that the Interim Agreement looked to the conclusion of definitive
arrangements and, in that connection, included substantive as well as
procedural aspects.

The Representative of Sweden agreed with the International ILaw
Commission's draft and, therefore, with the principles of international
law expressed by the Uuibted Zingdom Representative. However, he disagreed
with the latter's appllcation of those principles to the present situation.
Specifically, the Interim Agrecment does not provide for less than unanimous
consent for supersession. No amendment procedure was included; this was
conclusive that unanimous consent was essential. The Special Agreement,
in contrast to the Interim Agreement, has an amendment clause; therefore,
less than unanimous consent might suffice with respect to the Special
Agreement. He found it impossible to determine from the Interim Agree-
ment what percentage of the parties would have to agree to its supersession;
a small number of members could thus merely claim rights under some definitive
arrangements mutually agreed upon by them and declared to have entered
into force. He could not conclude that it was possible to terminate the
Agreement by majority vote.

The Representative of India disagreed with the Representative of
Sweden and agreed with the United Kingdom Repreéentative. Sweden attaches
too much emphasis to the absence of any amendment provisions in the interim
arrangements. There was no need to include such an amendment provision
since that agreement was intended at the outset to be merely interim,
and that definitive arrangements would be concluded within a short time
to replace them. Article TX clearly established this Conference and the
procedure to be followed for valid definitive arrangements to come into
force, alter which nc rights can be claimed under the Interim Agreement
since, by the express terms of Article XV, it would no longer be in force.
Mor could o small number of countries claim INTELSAT property under
definitive arrangements which were not the result of strict adherence
to Article IX.

The Represenbative of Argentinas agreed with the Representative of
India. The present arrangements are merely interim; Article IX was
sufficient to avold any assertion of arbitrary procedures. He did not
share the Swedish concern regarding expropriation since INTELSAT is the
subject of intermational legislation.

The Kepresentative of the Philippines generally agreed with the
Representativesof Indiz and Argentipa. All the parties signed the Interim
Apreement knowing that sooner or later a permanent agreement would be
cigned. In the meantime, the Interim Agreement remsins in lorce and can
be acceded tc. No one member should have a veto as to how and vhen the
permznent arrangements ecter into force. Proposed Article XL, Convention
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on the Law of Treaties, provides in subparagraph (a) that: "A Treaty

enters into Tforce in such a manner and upon such a date, as it may

provide, or as the negotiating states may agree." This is the crux of

the problem and requires this Confercrce to negotiate terms and conditions
relating to the entry into force of the definitive arrangements.

The Representative of Brazil felt that the Committee should deal
first with accession, and sccondly with supersession. Recognizing that
the debate was concerned with supersession, he stated that only in the
abserice of a conventicn to which the Conferance could look for guidance
should the principles of international law be applicd. Articles x(a)
and (b) of the Interim Agreement constituted such a convention and pro-
vided norms by which the Conference should be guided. The definitive
arrangements shall be substituted for the interim arrangements and they
shall safeguard the investment made by the signatories to the Specilal
Agreement. The draft Convention of the Iaw of Treaties cannot be utilized
at this time as it has not come into force. Parties who signed the intexrim.
arrangements acknowledged their rights and obligations would be terminated
by entry into force of definitive arrangements. It would be necessary
to negotiate separate agreements with non-continuing parties to provide
equitable reimbursement, but he saw nc danger of expropriation.

The Representative of Saudi Arabia agreed with the Representative
of India and described the interim arrangements as having a time limit,
after which they would have no binding effect. He asked whether a party
could sign the definitive arrangements with reservations and, if so, to
what extent.

The Representative of Venezuela, nobing the valuable contribution
of the Brazilian Representative, asked whether he felt a non-continuing
member recognized his ownership rights could be affected by the new
agreement. 'The Representative of Brazil felt the interim arrangements
left this gquestion unanswered; it could be handled by separate agreement
or arbitration.

The Representative of Denmark felt there might be a conflict between
a single global system and entry into forece of the definitive arrangements;
since the interim arrangements are binding until there is unanimous
accession to the new arrangements, there may end up two systems. While
in many multi-lateral agreements a revised agreement could be applied
to one group of parties while retaining the original agreement in force
as to the rcemainder, this cnuld not be done for INTELSAT without ignoring
the single global system concept.

The Representative of Sweden shared other delegates' interest in
assuring no veto power for one or a small group of states. However, he
found it necessary to make a formal reservation on the legal structure
of the interim agreement. None of the interventions in support of a less-
than-unanimity rule had been convinecing. Recognizing that Article IX(b)
has some bearing on the substance of the agreements and thus obligates
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the parties to act in a certain direction, it is silent as to entry into
force of the definitive arrangements and the concurrent termination of
the interim arrangements. The interim character of the present arrange-
ments has no bearing on the present p:oblem. They were entered into by
consent of all of the signatories and canrot be replaced without their
consent. The Supplemental Agreement on Arbitration had not come into
force wntil signed and retified by all mrties to the Interim Agreement.

The Representative of TFrance noted that the final text of the Convention
on Treaties has yet to be drarted and thus reference must be to customary
international law in which the principle for supersession is unanimity.
There were two delicate problems regarding supersession; safeguarding

the members' rights and buy-out. If the definitive arrangements were

to be effective, they must eliminate these problems for the present

nmembers.

The Representative of Australia referred to the observation by the
Swedish Representative that nothing in the Interim Agreement concermed
its amendment, although the Special Agreement contains an amendment
provision. Article IX of the Interim Agreement provides for a Conference
of the parties to that Agreement. The Interim Agreement can not be
amended by the two-thirds majority vote provided for in the Conference
Rules of Procedure. This does not preclude amendment of the Special
Agreement by the ICSC, operating on the two-thirds basis in the Special
Agreement. He agreed with the United Kingdom that the interim arrange-
ments contemplate replacement by permanent arrangements although he was
unable to find specific provisions on the mechanics for replacing the
interim arrangements.

The Representative of the United States fully agreed with the
United Xingdom, India, and Brazil. International law does not require
unanimity. The interim apreenent implies a less~-than-unanimity require-
ment for entry into force of the definitive arrangements. A common sense
approach was preferable. He questioned whether the delegates wished to
apply to the present situation a rule that an existing agreement cannot
be changed without unanimous consent of the parties thereto. If better
definitive arrvangenents exist, whose entry into force would not prejudice
the rightu of any present members, the United Stutes would prefer to
supercede the inbterim arrangements. As a matter of clarification, the
United States was not sugpesting expropriation; those members not continuing
would be adequately compensated. He disagreed with the Swedish position,
believing their draft provisions did not adquately cover the matters under
consideration. As a matber of procedure, he suggested the Committee
consider the specific language before it in Docs. 8 and 10 and try to
formulate recommendatlions.
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To clarify a question relating to the Uwedish position, the Chair-
man inquired of its Representative whether he felt an ITU member, alber
the adoption of the definitive arrangements text and accession to it by
most, but not all, of the necessary prrsent members, could accede to the
Interim Agreement to obstruct entry into force of the definitive arrange-
ments.

The Representative of Sweden answered in the affirmative. There
existed a precedent; the coming into force of the Supplemental Agreement
on Arbitration had been deluyed through the need for new acceding States
to ratify it., TIn reply to the United States, he noted that a treaty could
be amended by either unanimous consent of the parties or pursuaat to
provisions of un amendatory clause; since the Interim Agreement did not
contain the latter, wianimity was necessary.

The United States Representative, replying to a question by the
Argentine Representative, felt the Committee could discuss the specitic
langunge proposed by the United States without referring to the textuul
commentary in Com. II/5. The proposed provisions in Doc. 10 relating
to the matter under discussion do not significantly vary from similer
articles in other international agreements.

The Chairman, observing that there wus no objection, invited discussion
on the pertinent languege before the Committee.

The Representative of Chile noted that under Article XI(c) of the
United States proposed Interpgovernmental Agreement, there exist two joint
requirements for entry into force: (1) two-thirds of the parties to
the Interim Agreement and (2) that these should revresent at least 80%
of the Investment chare vnder the iuterinm arrangements. Under this arrange-
ment the delinitive arrangements could not enter into force without
United States consent, nor could they under a uwnanimiby requirement.
Keferring bo the manner in which the ITU 1965 Convention specifies its
entry into Torce he sugpested entry into force of the definitive arrange-
ments be on the basis of a quorum decided upon by this Contference.
Otherwise, one member could block tlhe substitution of the delfinitive
arrangements for the interim arrangements.

The Chalrman asked the United States Representative about the property
rights of a present member who, for domestic reasons, is wnable to join
the new organization belore the entry into force of the definitive arranpe-
ments. The Representative of the United States responded that draft Article
XI(c) covers this problem by allowing a govermment to sign the definitive
agreement subject to later ratification, in which case the agreement could
be provisionally applied until subsequent ratificution. A one-~year grace
period is provided under Article 4 of the proposed Operating Agrecment,
but a member would not have a vote watil its ffinal avproval of the new
agreement was deposited.
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The Representative of Brazil said that, regarding ratification, his
delegation could accept the United States proposed Article XTI, although
the language could be improved. The Draft Convention on the TLaw of
Treaties contains five methods by which goverrmments can be bouni by a
treaty; signature without reservation, acceptance, approval, accession,
and ratification. 1In this regard he noted confusion as to the United States
lenguage, since in many countries legislative or other domestic approval
is necessary before the government can become bound by an agreement. He
suggested a paragraph describing the manner in which a government can
become a party to the definitive arrangements and a separate paragraph
on supersesesion and ratification. These views were shared by the
Representative of Argentina who expressed surprise at the concept of

accession with reservation.

The Representative of the United States indicated that, although
the language of Article XI could probably be improved, it came in large
measure from the Interim Agreement. He further noted the Internationsl
Coffee Agreement allows for signature subject to later approval. He
suggested that the precise wording be considered by a working group.
The Chairman hoped the United States would suggest specific wording.

The United Kingdom Representative reiterated his general agreement
with the principles in proposed Article XT. Referencing the Swedish
working draft, Doc. 8, he disagreed with the requirement of unanimous
acceptance before the definitive arrangements could enter into force,
as expressed in Artiecle XXII.

The Representative of Switzerland recognized it might be impractieal
to demand unanimity because of the effect a non-consenting member's veto
would have.

The Urnited States proposal was inmusistent with a no-veto concept
since it would give a veto to the largest participant.

The Chairman suggested that at its next session the Committee first
return to Item T, Legal Shatus, if the report of the Working Group is
available, and ulso be prepared to continue discussion on Item IV and
perhaps even Item V and VI. He also requested that delegates submit papers
as early as possible to the Secretariat so they can be prepared and
distributed well zhead of the meeting time. The next session would be
Friday, Marel 7, ob 2:30 pom.

Adjournment

The session was adjourned at 5:30 p.m.
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Convening oi the Session

Chairmun Ogiso convened the session al 2:50 pan. and obseorved Limb
since the Working CGroup had not completed its work, diccussion of® Ibom IT
would have to be deterred. Ie noted that Com. IT/G (Mexico) nnd Com. LT/7
(Japun) had been submitted to the Conmittec. Since Com. TI/G denls with
legal status, he suggested it be considercd when the subject wis bolore
the Committee and that now there be discussion of Com. II/T. The Rep-
resentative of Mexico while agreeing to defer discussion of Com. L1/7 states
their document dealt not only with Item TT, Lepal 3tatus, bub also Thbom
TIT, Privileges and Tmmunities. Chairman Ogiso invited Japan to discuss
Ttem TV, Accession, Supersession, and Buy-Out (Com. IT/7).

Discussion of Ttem IV, Accession, puperscscion and Buy-Uuot

The Representative of’ Japan wished to discussc a consequence {lowing
from supersession of the interim arrancements by the definitive arranceme:nbs.
Noting the new agreement could enter into force by consent of n certiin
cpumber of prior members representing a substantial najority who participased
in the interim arrangements, he belicved the United States rommula quibc
reusonable, as a peneral proposal, althourh, he rescrved the right Lo
comment later on spceliic wording. IHowever, i the delinitive arvonrcue:ubs
provide for their entry into force and supersession of the interim crrange-
ments on approval without rescrvation by. [or exomple, two-thirds the prior
members, a constiderable number of covernments, because ol domecitic require-
ments 1or parlizmentary approval, nmay not be able to accede belore such ernbry
into force. These members will, thererore, lose their mombership i LNTETOAT
wuntil they get domestic wpproval to acecde to the pormanent cercomont.  Thio
situation will create 4 problem Tor those nembers and their desiomribod
signatorices that desire to conbinue in INTELCAT.  Thisc problem conld cn-
danger the smooth transition from the interim Lo bhe definitive armrormenbo.
The Javancse Delepabion, therelore, proposced the provision sch torbh in
paragraph T of Com. II/7, be included in the 2neerrovermmenta ] Agrecment.

NOTE:  Any chunpes or covrcebions in this Tummiry Record must be cubndited
to the Jecretary General within 4 hours.
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Thus, any party to the interim arrangements who signs, subject to later
approval, acceptance or ratification shall automatically, without necessity
of a declaration, become a provisional party to the new arrangements. Tt
would then have one year to comply with the domestic requirements necessary
to its final adherence.

Replying to the Representative of Korea, the Representative of the
United States said that Article XI(d)(1l) included ratification within the
term "approval". Since the Japanese proposal apparently meant automatic
provisional application, he stated the same problem would exist under either
proposal; for this reason the United States had not recommended automatic
provisional application.

The Representative of Canada stated Article XI(d)(ii) of the United
States proposal drew no distinction 1 ween withdrawal of parties who merely
provisionally accepted and those who acceded. The draft Convention on the
Iaw of Treaties does so distinguish, and a similar distinction should be
considered by this Committee.

The Representative of the United Kingdom referred to the Swiss statemert,
at the fifth session that ownership of investment shares should not provide
a veto over entry into force of the definitive arrangements. He understood
this concern but the fact was that the United States presently holds 53%
of the investment shares. As a practical matter, to prevent a United States
veto it would be necessary to lower the maximum ownership required for
approval to 47%. That 47% would then have to be unanimous and it might be
necessary to buy out the other 53% of the capital, a difficult, if not im-
possible burden for the remaining members. While the definitive arrangements
may better distribute investment quotas, one cannot ignore present realities.
The two-thirds, including 80%, figures suggested by the United States ceem
reasonable and should be accepted as a middle-course.

The Representative of Chile while agreeing that entry into force should
not be permitted by just any majority, noted as a problem the meaning of sub-
stantial financial interest in document Com. II/5. It might be advisable
to discard a quorum element in favor of final approval by an appreciable
majority such as two-thirds or possibly even three-fourths of the prior members.

The Representative of Israel suggested the Committee focus on the sub-
stantive legal questions involved rather than devoting present time to the
language of a final resolution which could be dealt with by a drafting groun.

The Representative of the United States agreed with the United Kingdom
position and disagreed with that of the Representative of Chile regarding the
80% requirement, as it contained undesirable ramifications. He agreed with
the Representative of Canada that those provisional members who later decide
to withdraw could come under the buy-out rather than the withdrawal provisions;
but there should be a time limit.
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The Representative of Argentina asked why the proposed Unilod
States Article XI limited provisional acceptance to govermments signing
the Agreement subject to reservation beflorc entry intoc force. The United
Ctates Representative said this was the traditional approach and noted its
use in Article XII of the Interim Agreement. However, it would be acceptable
to expand this to expressly include "acceptance or ratification."

The Representative of Israel asked the Representative of Japan if
government could apply an international agreement provisionally without
declaring it was going to do so? The Representative of Japan reiterated
that under the United States proposal any govermment which could provisionlly
apply the agreement would be expected to do so since otherwise its membershin
in INTELSAT would lapse. The Japanese proposal saferuards the interest of
such members by providing automatic provisionnl status for one yeur aflter
entry into force to give povernments time to carry out legisiative require-
mento.

After ascertaining, nt the request of the Representative ol Chile, tlut
no member desired to comment further at that time, on Item IV B, Oblipntions
and Rights of Non-Continuing Prior Members, the Chairman opened the [loor icr
discussion of Item V, Withdrawal Provisions, noting this would not preclude

comments related to earlier items as appropriate.

Discussicn of Ttem V, Withdrawal Provisions

At the request of the Chairman the kepresentative of the United States
discussed briefly the applicable provisions regarding withdrawal in Doc. 10.
The United States was merely suggesting a sound method, regardless of which
organ of INTELSAT implements it or whether there are one or two agrecmentc.
Furthermore, the United States was not attempting by these provisions to
resolve issues concerning the responsibilities of various orpgans, this
being the province of other committees.

The Representative of Canada suggested a potential disputc ag Lo the
rigshts and obligntions of o withdrawing purty should be left (o arbitiation
rather than the Board ol Gouverncors. The Represcntative of Germany aproecd nand
noted a2 second method could be an annex to the definitive arrancemento.

The Representative of Brazil suggested withdrawal be delerred sincce the
present discussions are based on assumptions whose validity couid not now be
established.

The Revresentative of the United States agreed that withdrawal might be
handled by arbitration, but felt it should follow a decision by the appropriate
crgan of the organization, thus presenting the arbital panel with [indings
upon which it could render an appropriate decision.
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Retorenceing Arblcele 28 o Doce. U Lhe Reprecenbabive of Chile sbabed Lhe
withdrawal proposals ol the United Stabtes did not mention loss of capital ol
withdrawing party. He suggested the delinitive arrungements should cover the
question. The Representative of Colombia said this matter is under discussion
in Committee ITIT.

The Representative of the United Kingdom noted that the United Stutes
withdrawal provisions do not mention the capital of a withdrawing signatory
and the operating agreement may require a covering clause.

The Representative of Algeria supported the comments of Chile and Colombia
that the matter falls within the purview of Committee IT.

The Representative of Syria associlated himself with the point rised
by the Representative of Chile regarding loss of capital.

Procedure

The Chairman, noting that Committee III is presently discussing the
financial rights and obligations of a withdrawing member, suggested further
discussion be deferred until the Committee received o summary of Committee ITT
discussions. He also asked that the Working Group submit its report on Monday's
session. Thereafter the Committee would discuss the remaining Apgenda items.

Aonurnment

The session adjourned at 4:40 p.m., to reconvene on Monday, March 10,
at 2:30 p.m.
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Convening of the Session

Chairman Opiso convened th& session at 2:50 p.m. and observed that
since the Working Group had not completed its work, discussion of Ttem II
would have to be deferred. IHe noted that ‘om. I1/6 (Mexico) and Com. TI/T
(Japan) had been submitbed to the Committec. Since Com. II/6 deals with
legal status, he suggested it be conslidered when the subject was before
the Committee and that now there be discussion of Com. II/T. The Rep=-
resentative of Mexico while agreeing to defer discussion of Com. 11/6 states
their document dealt not only with Item II, Legal Status, bul alsc Item
III, Privileges and Tmmmities. Chairman Ogiso invited Japan to discuss
Ttem IV, Accession, Superscssion, =znd Buy-Out (Com. IT/7).-

Discussion of Ttem IV, Accession, Supersession and Buy-0Out

The Representative of Japan wished to discuss a consequence [lowing
from supersession of the interim arrangements by the definitive arrangements.
Noting the new agreement could enber into force by consent of = certain
pumber of prior members representing a substantial majority who participated
in the interim arrangements, he believed the United States formula quite
rcasonable, as a general proposal, although, he reserved the right to
comment later on speciiic wording. However, if the definitive arrancements
provide for their entry into force and superscssion of the interim arrange-
ments on approval without reservation by, for example, two-thirds the prior
members, @ considerable number of sovernments, because of domestic require-
ments for parliamentary approval, may not be able to accede before such cntry
into force. These members will, therefore, lose their membership in INTELSAT
until they get domestic approval to accede to the permanent agreement. This
situation will create o problem for those members ord thelr designated
signatories that desire to continue in INTELSAT. This problen could en-
danger the smooth transition from the interim to the definitive arrangements.
The Japanese Delegution, therefore, proposed the provision seb forth in
paragraph I of' Com. II/T, be included in the ingergovernmental Apreement.




Thus, any purty to the interim arvaarenents who signs, subject to later
approval, accepbance or ratificatlon shiall sutomabiesily, without necessity
ot n declary. ion, beeome a provisiornd party L the new arrangements. TItT
would then jwve -ue year to comply with the domestic requirements necessary

to its Tina® adier

[

j&
9
oD
.

Replying tc the Representative of Korea, the Represewntative of the
United ~tates suid that Article ¥I(d)(1L) included ratification within the
term "anproval". Since the Japunese proposal apparently meant automatic
provisions® application, he atated the same problen would exist under either
proposal; ior thie reascn Lhe United States had not recommended automatic

provisiona.. zpplication.

The Representative of Carsdn stated Article xT(d)(ii) of the United
States proposal drew no distineticn oetween withdrawal of parties who merely
provisionally accerbed and those who scceded. The draft Convention on the
Taw of Treaties does so distinguish, and = similar distinction should be
considered by this Committec.

The Representative of the United Kingdom referred to the Swiss statement
at the Tifth session thal ownershiv of investment shares should not provide

a veto cver entry intco force of the definitive srrangements. He understood
this concern but the fact -ms thnat the United Oftates presently holds 53%

of the investment chures. As = practical matter, to prevent a United States
veto it would be necessary to lower the maximum ownership required for
approval to MT%. That hT%xwould then have to be unanimous and it might be
necessary %o buy cut the cother 33% ot the capita., a difficult, 1f not im~
possible burden for the remaining wembers. While the definitive arrangements
may better distribute investment quotas, one connot ignore present realities.
The two-thirds, including 207, ficures suggosbed by the United States seem
anhed as 2 middle-course.

reasonabhle =nd shoula be

The Represertative of Chile ctated that, while he agreed that the entry
KR P V1 £ ~ et . . . .

trto force would require accession by a substuntisl majority, he believed that
+he meaning of the words "substantial financial interest" contained in the

com. II/5 might believe that the requiremerts that it thought necessary for
the provisiopal arrzsneements to be replaced by definitive arrangements had not

into force of the definitive wrrangements, the Representative of Chile proposed
that, in accordarce with tle OSpecial Agreement, the requirement of a vercentage
of the total investment guota contaiced ir draft Article XI(e) of Doc. 10
requiring accesslon by only two-thirds or even three-fourths of the Parties
to the Provisional Agreement for enbtry intc force of the definitive arrange-
ments, should be elimirated.

-~

the Definitive Agreements should be approved without requiring such "substantial
firancial interest,” because in such case the Delegation that presented document

teen attained. In order that no country could, all by itself, prevent the entry
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SUMMAKY RECUKD - SEVENTH SESSION OF COMMITTL. IT
MONDAY, MARCH 10, 1969

Convening of the Session

Chairman Ogiso convened the session at 2:45 p.m. He noted that ae
working group had submitted its report on legal status, but felt it appropriate
that consideration be deferred until the members had an opportunity to study
this important document. At his request, the Working Group's Chairman, the
Representative of Brazil, introduced the report, noting that it is largely
self-explanatory. A single recommendation had been impossible. A careful
review at the next session might keep in mind the other than legal considera-
tions involved, which might be within the perview of other committees.

Discussion of Item X, Number of Agreements

Chairman Ogiso noted that Committee I had asked that Committee II take
up the question of number of agreements as early as possible because several
items in the former's agenda depended on Committee II's conclusions on this
subject. There was no objection to his suggestion that this topic be discussed
next and then the Committee could return to its work schedule.

The Representative of the United Kingdom stated that there should be two
agreements as in the interim arrangements. The post office is about to become
a public corporation in the United Kingdom, and it is this entity which will
finance telecommunications operations. Without two separate agreements, United
Kingdom approval would require a special act of Parlisment.

The Representatives of the United States, Italy, Peru, Chile, Mexico,
Australia, the Philippines, Brazil, Argentina, Venezuela, Malaysia, Canada
and Belgium agreed that there should be two agreements.

The Representatives of the United States, Venezuela and Malaysia felt
the first should be an intergovernmental sgreement and the second an operating
agreement. The Italian Representative explained that the Italian telec uni-
cations entity is an independent agency and the two agreements would co rm
better with Italian operational arrangements. The Representative of Peru stated




Com. II/SR/7 (rinal)
-2 -

that Peru had just established a separate telecommunications entity and two
agreements would be more convenient. The Representative of Chile expressed
concern regarding the content of the two agreements, and suggested that
Committee II consider what belongs in each.

The Representative of Australia agreed with the Representative of Chile
that the subject matter of each agreement must also be considered by this
Committee. For example, the final structure of the organization may affect
the number of agreements necessary. Assuming the organizational form would
permit two agreements, his delegation would support that proposal, the first
agreement being among governments and the second an operating agreement,
incl ing provision for arbitration.

The Representative of the Philippines' endorsement of two agreements was
related to the proposal that the organization be three-tiered. He also urged
that the agreements include provisions on duration, arbitration, privileges
end immunities and exemptions.

The Representative of Brazil felt since not only governments are involved
but also telecommunications entities, some of which are private corporations,
it is necessary to have at least two agreements. One would be among govern-
ments and the second smong the commercial entities. At present there are
three agreements, the intergovernmental,the special and the arbitration
agreements. Are two or three agreements needed? The United States proposal,
Doc. 10, annexes the arbitration provisions to the operating agreement. Brazil
supports this proposal. Brazil would accept an arbitration clause in the
intergovernmental agreement or as an annex thereto, but would not favor a
separate agreement for arbitration. Brazil takes the same position regarding
privileges and immunities. The Swedish proposal for only one agreement with
an amnex for by-laws of incorporation and arbitration should be discussed in
another committee.

Chairman Ogiso noted that there seemed to be a consensus in the Committee
supporting one agreement for govermnments and another for communications entities.
He noted that it might be more appropriate to discuss where to vplace the arbitra-
tion provisions when the Committee considers Item VII, Settlement of Disputes.

He thus suggested that the Committee limit its present discussion to the number
of agreements and he asked if any delegation objected to two separate agreements.

The Representative of Sweden stated that, as indicated by his delegation's
proposals, one agreement seemed appropriate, but his delegation could accept
two separate agreements.

The Representative of France had no position, as yet, regarding the number
of agreements because he agreed with the Representatives of Chile and Australia
that it was important to know the content of the agreements. Two separate
agreements, one among goverrments and the other asmong commercial entities might
create difficult problems, for example, regarding arbitration. It might be
difficult to determine whether the government or communications entity should
be the party in an arbitration proceeding. The responsibility of the parties
should be clear in the final agreements. The arguments in favor of two
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He also acknowledged that some guestions might arise as a result of having
designated entities as signatories to the operating agreement but he suggested
that this matter could be examined at a2 later stage. There being no objection,
he concluded that there was a consensus in support of two agreements.

Discussion of Item VI, rizpility of Partners

Without objection, he suggested the Committee move on. Conclusion of
the question of vithdrawal, the Chairman noted, might await the decisions
of other committees regarding financial obligations of signatories. Since
there were no renrosentatives wishing to address Item V, the Committee moved
on to Item VI, Ti-hility of Partners, inter se. The Chairman noted the
question of third party liability was also before this Committee but he
suggested it would be preferable,to avoid confusion, to discuss that issue
separately when legal status is considered.

The Representative of the United States noted that Article 1k of the
U.S. proposed operating agreement (Doc. 10), closely resembled Article 13
of the Special Agreement. The Representative of Chile observed the U.S.
Article 14 would require radical change if legal status is granted since it
must reflect the legal establishment of the entity, vis-a-vis the members.

The Representative of Mexico observed a meaningful solution would be
difficult if not related to legal status since in a joint venture it is one
of partnership relations, while in a legal entity it is the relation of the
entity to its members. The Representative of Venezuela suggested deferring
consideration until after discussing the Working Group's report.

The Representative of Brazil, while noting the relation between legal
status end liability,thought the discussions could continue since the proposed
Article 14 dil not refer to partners but to "Signatories as such,’ and thus
did not confine itself to either form of legal status. Article 14 exempts
non-government signatories from liability for failure of the space segment,
including the launch seguence, and leaves liability with governments, thus
eliminating the need for liability insurence. Govermments signing the
definitive arrangements will expressly undertake international responsibility
for accidents.

The Representative of Chile observed that the matter of liability in
proposec¢ Article 14 was direct related to legal personality; if personality
existed the only entity responsible would be INTELSAT and not its partners
or members, and no possibility for loss or damage being caused by a member
arose. Thus he viewed legal personality as a determining factor in drafting
this provision.

The Representative of Israel suggested that the discussion proceed with
inter se liability since, regardless of the legal status, the organization
as a wholée should be liable rather than any single member. Responding to a
request by the Chairman for clarification, the U.S, Rebresentative stated the
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United States viewed Article 14 as useful whether legal personality was
conferred or .ot since a msnager or a signatory may be given responsibility
for launch services. Lo supgested discussion be postponed until lepal status
was considered further. The Chairman concurred.

Disrussion of I+em= VII, Settlement of hf52y+o§

The Representativ: of the Federal Republic of Germany noted the unanimous
ICSC Report recommendation that arbitration provisions be vart of the defini-
tive arrangements thich he took to mean both agreements. If the conference
agreed the only o .ion left is drafting and rearranging the Articles, and
permitting stat~s to be parties. He proposed a small working group, but the
U.K. Representative sugeested certain matters could usefully be discussed
first. The Chairman, noting the Committee had developed the procedure of a
general exchange of views before submitting an item to a working group suggested
Committee consideration. The Representative of the United States described
the proposed Article 15 of the operating agreement and the annex thereto
(Doc. 10) as essentially the same as the present arbitration agreement. Some
changes had seemed desirable: meking the wording consistent with the proposed
organiz,’ ‘onal structure; recommending explicitly that the term of a panel
member commence on appointment of the seventh member; allowing a signatory to
submit a replacement nomination; reducing the panel quorum from six to five;
rermitting the actions or non-actions of Parties to be the subject of arbitra-
tion; and including arbitration provisions in the Operating Agreement.

Respending to the Italian Representative, the Representative of Brazil
felt tre arbitration provisions should be in or annexed to the Intergovernmental
Agreement, rather than the Operating Agreement since proposed Article 15 included
both agreements in its terms of reference. Therefore, retention of arbitration
in the Opciating Agreement would raise questions concerning disputes between
governments. He suggested the working group, when established, offer guidance
on placement of the artitration provisions either as a separate protocol or as
part of the main agreements. The former would allow members to sign the main
agreements without signing the protocol; however, he felt that under the defini-
tive arrangements govermments must accept arbitration of disputes. The Repre-
sentative of the United States explained the U.S. had suggested a separate
annex owing to its length and not through a desire for a separate protocol.

The Representative of the United Kingdom, viewing arbitration as an
integral part of the definitive arrangements, supported a separate arbitration
annex as part of the agreements irctead of a separate protocol. It would be
more appropriate,if governments are to be possible parties, to place the : bitra-
tion in the Intergovernmental rather than the Operating Agreement. The present
scope of arbitration was reasonably. itisfactory; determination of the obliga-
tion of both the organization and a withdrawing party might be added.

The Representative of Argentina noted it might be best to avoid compulsory
arbitration. If a member was in doubt as to the arbitration provisions,

including them in the main agreements might make a member reluctant to sign;
a separate protocol might be help¥-1.
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The Reprosentziive of Pakistan asked the Secretary to outain information
an “he present. aroitrea.sion panel: (1) the names of its meaners, (2) the
chnirman's name, (2) numnher of cases referred to it, and (+) the costs Lo
date. The Secretary nosed he would consult with the Manzrar and dictriboie
the pogoectest o Torre oy he Representative of Pakistan glaeo staved (hao
provigion shooald bhe wade fni: settlement of disputes between wember « reuarding

~‘],~1‘!/§y1:1‘ ot 1]]4\ S R
The Chairm=an -onested permission to move onto Items VIIT and IX and
auppested the Unit-d 3Stales Representative make introductory remarks on these

malLters as incoricrohed in its proposed agreements (Doc. 10).

Discussion of Item VIII, Amendment Provision

The Representative of the United States described Article XIV of its
proposed Intergovernmental Agreement as & new article permitting any party
or signatory to propose an amendment to the Board of Governors which would,
in turn, submit it to the Assembly. The proposed Operating Agreement includes
Article 17 which is similar to the present amendatory provision, Article 15,
in the Special Agreement.

The Representative of Chile expressed concern on certain points in the
U.S. proposal. Amendment of either agreement would be decided by the same
body which would raise a problem where a Party to the Intergovernmental
Agreement is not the Signatory to the Operating Agreement. The Operating
Agreement should be amended by the Signatories and, the Intergovernmental
Agreement by the Parties; a four-tier structure would avoid this problem.
He expressed concern that an additional quorum requirement, namely, a percentage
of the investment shares, would permit a member or small group of members to
possess a veto power,

In response, the Representative of the United States compared amendment
of the Operating Agreement by an assembly of governments to the present
Conference. Further, although governments may adopt amendments
to the Operating Agreement, Article 17 would leave approval to the signatories.
He agreed that the quorum requirement could be left blank for determination
by the Plenary Session.

Discussion of Item IX, Reservations

The Representative of the United States, by way of introducing this matter,
noted that Article XII of the proposed intergovermmental agreement would not
permit reservations, nor would the revised Article XII presented by the Brazilian
Delegation in Com. II/8.

Establishment of Working Group

The Chairman, in response to a suggestion by the U.S. Representative that
a working group might begin drafting the Committee's report to the Plenary
Session, especially on those matters generally agreed, believed that most agenda
items had not yet been sufficiently discussed with the possible exception of
Item IV, Accession, Supersession and Buy-Out. Therefore, there being no
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objection, a working group consisting of Brazil, Japan, Sweden, the United
Kingdom and the United States was established to deal with Item IV. The

| Chairman noted that other delegations would be welcome to participate in or
| observe the work of the group.
|
|

Adjournment

The session adjourned at 5:30 p.m., to meet Wednesday, March 12, at
2:30 p.m., to consider the first Working Group's report and then discuss
settlement of disputes, ndments and reservations.
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PROVISIONAL SUMMARY RECORD - SEVENTH SESSION OF COMMITTEE II
MONDAY, MARCH 10, 1969

Convening of the Session

Chairman Ogiso convened the session at 2:45 p.m. He noted that the
working group had submitted its report on legal status, but felt it appropriate
that consideration be deferred until the members had an opportunity to study
this important document. At his request, the Working Group's Chairman, the
Representative of Brazil, introduced the report, noting that it is largely
self-explanatory. A single recommendation had been impossible. A careful
review at the next session might keep in mind the other than legal considera-
tions involved, which might be within the perview of other committees.

Discussion of Item X, Number of Agreements

Chairman Ogiso noted that Committee I had asked that Committee II take
up the question of number of agreements as early as possible because several
items in the former's agenda depended on Committee II's conclusions on this
subject. There was no objection to his suggestion that this topic be discussed
next and then the Committee could return to its work schedule.

The Representative of the United Kingdom stated that there should be two
agreements as in the interim arrangements. The post office is about to become
a public corporation in the United Kingdom, and it is this entity which will
finance telecommunications operations. Without two separate agreements, United
Kingdom approvel would require a special act of Parliament.

The Representatives of the United States, Italy, Peru, Chile, Mexico,
Australia, the Philippines, Brazil, Argentina, Venezuela, Malaysia, Canada
and Belgium agreed that there should be two agreements.

The Representatives of the United States, Venezuela and Malaysia felt
the first should be an intergovernmental agreement and the second an operating
agreement. The Italian Representative explained that the Italisn telecommu .-
cations entity is an independent agency and the two agre: 'nts would conform
petter with Italian operational arrangements. The Representative of Peru stated

Note: Any changes or corrections in this Summary Record must be submitted
to the Secretary General within 48 hours.




com. II/SR/T
-2 -

that Peru had just establisned a separate telecommunications entity and two
agreements woula be more convenient. The Representative of Chile expressed
concern regarding the content of the two agreements, and suggested that
Jourittee II consider what belongs in each.

“ne Kevresentative of Australia agreed with the Representative of Chile
tnat the subject matter of each agreement must also be considered by this
Committee. For exemple, the final structure of the organization may affect
~he r:mber of agreements necessary. Assuming the organizational form would
sermi. -wo agreements, his delegation would support that proposal, the first
agreement oeing among governments and the second an operating agreement,
including provision for arbitration.

The Representative of the Philippines' endorsement of two agreements was
related to the proposal that the organization be three~tiered. He also urged
thet the agreements include provisions on duration, arbitration, privileges
and immunities and exemptions.

Thne Representative of Brazil felt since not only governments are involved
but elso telecommunications entities, some of which are private corporations,
i~ i3 necessary to have at least two agreements. One would be among govern-
ents end the second among the commercial entities. At present there are
three agreements, the intergovermnmental,the special and the arbitration
azwreements. Are two or three agreements needed? The United States proposal,
Doc. 10, annexes the arbitration provisions to the operating agreement. Brazil
supports this proposal. Brazil would accept an arbitration clause in the
intergovernmental agreement or as an annex thereto, but would not favor a
separate agreement for arbitration. Brazil takes the same position regarding
privileges and immunities. The Swedish proposal for only one agreement with
an annex Tor by-laws of incorporation and arbitration should be discussed in
another committee.

Chairman Ogiso noted that there seemed to be a consensus in the Committee
supporting one agreement for governments and another for communications entities.
Ye noted that it might be more appropriate to discuss where to place the arbitra-
.ion provisions when the Committee considers Item VII, Settlement of Disputes.
ge thus suggested that the Committee limit its present discussion to the number
of agreements and he ~cked if any delegation objected to two separate agreements.

The Representative of Sweden stated that, as indicated by his delegation's
proposals, one agreement seemed appropriate, but his delegation could accept
two separate agreements,

The Representative of Fraace had no position, as yet, regarding the number
~f agreements because he agreed with the Representatives of Chile and Australia
that it was important to know the conternt of the agreements. Two separate
agreements, one among governments and the other among commercial entities might
creat> difficult problems, for example, regarding arbitration. It might be
4ifficult to determine whether the government or communications entity should
pe the party in an arbitration proceeding. The responsibility of the parties
snouli be clear in the final agreements.
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The Representative of Chile, acknowvledging the importance of Lwo agree-
wents, pointed out that problems may result when a government is not also a
signatory to the operating agreement unless the agreements are carefully
drawn. “The intergovernmental agreement must provide for privileges and
in.unicies because only govermments can do that. It must also include an
aroiiration provision, because a dispute may arise solely between governments,
withdrawal provisions to deal with that possibility, and amendment provisions
50 that that agreement may be altered. For the same reesons the operating
sprocaent must also make provision for arbitration, withdrawal and amendment.

The Representative of Mexico felt that the legal status of signatories
muzt be determined; because only then could the scope of their authority be
<nown and consequently what should be included in the operating agreement.

The Representative of the Federal Republic of Germany preferred one
sgreement, but recognized the difficulties one agreement would present to a
number of countries. The legal structure the organization would assume and
the content of each sgreement should influence the decision regarding the
nuniber of agreements.

The representative of Canade felt the arbitration provisions, which the
iUnited States proposal makes an annex to the operating agreement, might be
moved to the intergovernmental agreement. On privileges and immunities, a
determination must be made as whether they should be included in a protocol

adopted subsequent to the other agreements or embodied in the agreements
themselves.

The Representative of the United Kingdom stated that there were few areas
lega%ly required.to be included in the intergovernmental agreement: transfer
of'r%g§t§, granting of privileges and immunities, limitation of non-competition,
eligibility of membership, arbitration and designation of entities to participate
in the second agreement.

) The Representative of the United States suggested that the discussion of

the contents of the agreements be postponed until other Committees have reported.
Ihe RgPresentative of Australia noted that the position presented by the Repre-
§entac1v§ of the United Kingdom would probacly require a treaty rather than an
international executive agreement. The Representative of Brazil stated that

the qqestion of treaty as opposed to executive agreement was an internal matter
dependent on the legal system of each country. '

Chairman Ogiso stated that it appeared the Committee had reached a
consensus that there should be two agre¢ »nts. A number of delegations felt
that this Committee should consider the content of the two agreements but he
suigested that a fruitful discussion await the decisions of other Committees.
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He also acknowledged that some questions might arise as a result of having
designated entities as signatories to the operating agreement but he suggested
~aat this matter could be examined at a later stage. There being no objection,
ne concluded that there was a consensus in support of two agreements.

c -

“iscussion of Item VI, Liability of Partners {

Without objection, he suggested the Committee move on. Conclusion of
tne guestion of withdrawal, the Chairman noted, might await the decisions
of other committees regarding financial obligations of signatories. Since
there were no representatives wishing to address Item V, the Committee moved
on to Item VI, Liability of Partners, inter se. The Chairman noted the
giession of third party liability was also before this Committee but he
suggested it would be preferable,to avoid confusion, to discuss that issue
separately when legal status is considered.

The Representative of the United States noted that Article 14 of the
U.5, proposed operating agreement (Doc. 10), closely resembled Article 13
01 the Svecial Agreement. The Representative of Chile observed the U.S.
Arvicle 14 would require radical change if legal status is granted since it
must reflect the legal establishment of the entity, vis-a-vis the members.

The Representative of Mexico observed a meaningful solution would be
aifficult if not related to legal status since in a joint venture it is one
of vartnership relations, while in a legal entity it is the relation of the
entity to its members. The Representative of Venezuela suggested deferring
consideration until after discussing the Working Group's report.

The Representative of Brazil, while noting the relation between legal
status and liability,thought the discussions could continue since the proposed
Article 14 did not refer to partners but to "Signatories as such,” and thus
did not confine itself to either form of legal status. Article 1b4 exempts
non-government signatories from liability for failure of the space segment,
including the launch sequence, and leaves liability with governments, thus
=liminating the need for liebility insurance. Govermments signing the
iefinitive arrangements will expressly undertake international responsibility
for accidents.

The Representative of Chile observed that the matter of liability in
proposed Article 1k was directly related to legal personality; if personality
existed the only entity responsible would be Il..ELSAT and not its partners
or members, and no possibility for loss or dasmage being caused by & member
arose. Thus he viewed legal personality as a determining factor in drafting
this provision.

The Representative of Israel suggested that the discussion proceed with
inter se liability since, regardless of the legal status, the organization
as a wnole should be liable rather than any single member. Responding to a
~equest by the Chairman for clarification, the U.S. Representative stated the
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The Representative of Pakistan asked the Secretary to obtain information
¢r. the present arbitration panel: (1) the names of its members, (2) the
chairman's name, (3) number of cases referred to it, and (4) the costs to
duve. The Secretary noted he would consult with the Manager and distribute

ta

the requested information.

The Chairman requested permission to move onto Items VIII and IX and
sugzested the United States Representative make introductory remarks on these
natters as incorporated in its proposed agreements (Doc. 10).

Discussion of Item VIII, Amendment Provision

The Representative of the United States described Article XIV of its
proposed Intergovernmental Agreement as a new article permitting any party
or signatory to propose an amendment to the Board of Governors which would,
1. turn, submit it to the Assembly. The proposed Operating Agreement include’
Article 17 which is similar to the present amendatory provision, Article 15,
in the Special Agreement.

The Representative of Chile expressed concern on certain points in the
.S. proposal. Amendment of either agreement would be decided by the same
oody which would raise a problem where a Party to the Intergovernmental
Agr:ement is not the Signatory to the Operating Agreement. The Operating
Lgreement should be amended by the Signatories and, the Intergovernmental
Agreement by the Parties; a four-tier structure would avoid this problem.
He expressed concern that an additional quorum requirement, namely, & percentage
of the investment shares, would permit a member or small group of members to
possess a veto power.

in response, the Representative of the United States compared amendment
of the Operating Agreement by an assembly of governments to the present
Conference. Further, although governments may adopt amendments
to the Operating Agreement, Article 17 would leave approval to the signatories.
He sgreed that the quorum requirement could be left blank for determination
by the Plenary Session.

Discussion of Item IX, Keservations

The Representative of the United States, by way of introducing this matter,
noted that Article XII -f the proposed intergovermmental agreement would not
permit reservations, nor would the revised Article XII presented by the Brazilian
Delegation in Com. II/8.

Estaplismment of Working Group

The Cheirman, in response to a suggestion by the U.S. Representative that
a working group might begin drafting the Committee's report to the Plenary
Session, especially on those matters generally agreed, believed that most agends
Ltems had not yet been sufficiently discussed with the possible exception of
item IV, Accession, Supersession and Buy-Out. Therefore, there being no
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o, ction, o working group consgisting of Brazil, Japan, Sweden, tne lnited
woidom and the United States was established to deal with Item sV. The
, Jnrirman noted that other delegations would be welcome to participate in or

1

o' erve the work of the group.

—

f£d journment

The session adjourned at 5:30 p.m., to meet Wednesday, March 12, at
©:3C p.m., to consider the first Working Group's report and then discuss
seitiement of disputes, amendments and reservations.
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PROVISIONAT SUMMARY RECORD - EIGHTH SESSION OF COMMITTED II
WEDNESDAY , MARCH 12, 1969

Convening of the Jecsion

Chairman Ogiso convened the session at 2:50 p.m. He announced thut the
Stecring Committee todwy requested all committees to complete thelr work by
Monday, March 17, in order to report to the Plenary. It requested the
Working Groun report on Tegal Status be submitted to Committee T for consideru-
tion in connection with the structure of the organization. As this report
had already been broadly discussed in the Committee and Working Group, he
asked if there was any further discussion prior to its referral to Committee I.

The Representative of Chilie asked whether Committee IT would make a
decision on the report prior to referring it to Committee I or the Plenary.

Chairman Ogiso said that the Steering Committee had expressed its desis
that Committees not vote on differing views but submit them to the Pler ry,
as it had been generally agreed to operate by consensus so far as possible.
The Chairman suggested this procedure be followed for the Working Group report.

The Reprecentative of the United Kingdom could not agree to submit an
unamended report to Committee I because he felt it contained criticism by
the minority of the majority pcecition. A balanced presentation would require
criticism of the minority position and he could only agree to a report where
potk sides were equally and freely presented. le elt the criticism of the
majority pocition contained several ilnaccurucics, not only of what the majority
advocated but also for what ite report would contuin. He referred to paragraph 1,
page 2 of Annex B which disputes the statement that within the Consortiun
structure a signatory cannot perform legal azctions except through a private
corporation. The majority repcrt on this subject states,on page 2, as follows:
"As will be thown more fully later, =~ ier the present -rangements : is in
practice impossible for the participants, although sovereign States, to perform
legal actions except through a private corporation subject to local law or
a Signatory." Thus, the unqualified statement in Annex B is incorrect. ..
Annex B, paragraph 2, the statement is made that the majority report alleges

Note: Any changes or corrections in this Summary Record must be submitted
to the Secretary General within 48 hours.
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s joint venture has no contractucl capacity. This apvarently refers to the
statement on page 4 of tne majority report which says a joint venture has

rno contractual capacity and, therefore, cannot be a party to a contract.

The majority report statement was intended only to indicate that the

joint venture could not contract as such, it did not deny it had capacity

to contract through other parties. In the third paragraph of Annex B the
statement is made that Signatories have no rights or claims directly against
INTELEAT contractors. This refers to page 4 of the majority report which
states it is doubtful at all wnether the Signatories are parties to contracts
and have any rights or claims zgainst the other party to the contract wriich
they could assert without going through one particular partner. This is
different from the ungualified statement in paragraph 3 of Annex B. For
these reasons the United Kingdom could not support the two parts of the
Working Group report going to Committee I in unamended form.

The Representative of Korea suggested the Working Group meet agein to
try to resolve the differences. Chairman Ogisoc felt that after so much effort,
another Group meeting would probably not be fruitful. He asked the Chairman
of the Working Group for his opinion. Speaking as Working Group Chairman,
the Representative of Brazil felt that, despite every effort, consensus had
beer. impossible; it was even difficult to agree on the manner in which the
report should be presented.

The Representative of Chile felt the Working Group had concluded its
task. He saw no contradiction in two opposing views being presented in the
report; it should now be considered and if agreement could not be reached
the Committee should vote on the report.

The Representative of the Philippines stated that the Working Group had
discharged its responsibilities. He believed the report to be self-explanatory,
presenting the two sides, and a reading of the criticism in the minority report
would easily reveal its shortcomings. He, therefore, felt that the Summary
Record of this debate should be included in the report submitted to Committee T
and the Plenary. Chairman Ogiso agreed with this suggestion and said he
would arrange for the Summary Record to be included in the report referred
to Committee I and the Plenary.

The Representative of the Federal Republic of Germany supported the
criticisms by the Representative of the United Kingdom regarding the submission
of the report of the Working Group.

The Reprecentative of France agreed with the Representative of the federal
Fepublic of Germany. He believed the normal procedure regarding working group
reports had not been followed; opinions differing Ifrom a majority position were
ordinarily presented in footnotes rather than in an independent critique.

Tr.e Representative of Switzerland supported the Philippine proposal and
assoriated himself with the comments by the Representatives of the Federal
Fepublic of Germany and the United Kingdom. He believed the procedure followed
by the minority, to say the least, was extraordinary. If the minority position
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had been presented in objective form, it could have taken the form taken by
the majority position. If that course had been followed the advantages and
disadvantages of either positicn would have clearly been set forth in a fair
and objective manner.

The Representative of Argentina supported some of the views elready
expressed but reserved the right to comment on the substance of the report
when such discussion is held before this or some other committee.

Chailrman Oglso felt there was a consensus in the Committee to L{ollow the
procedure earlier suggested by nim. He hoped the substance of the report coulid
now be discussed and he suggested that those delegutions that had rot purtiecipiteu
in the Working Group express their views.

The Representative of Sweden endorsed the position presented by the
Representative of the United Kirgdom.

The Representative of the United Kingdom agreed that the summary record
of this discussion be attached to the report of the Working Group. Paragraph &
of Annex B of the minority report referred to relations with other organizations.
The majority report was concerned with agreements not informal relations. No
member of the majority would question that the joint venture could conduct
informal relations and arrive at informal arrangements with an international
specialized agency. What concerned the majority was that it was not possible to
enter into an agreement.

The Representative of Switzerland endorsed the statements of the United
Kingdom. There was in addition another area of misrepresentation in Paragraph
7 of the minority report regarding inventions, data, title to patents and the
distribution of know-how. While a procedure had been worked out for the trans-
fer of title from COMSAT to other signatories, there was considerable doubt that
the distribution of know-how had been worked out and that this recently-adopted
procedure worked well. It had encountered some difficulties and resistance.

As to complete and non-discriminatory access by other parties, it has been
suggested that a signatory could not go directly to the contractor but must go
through a particular signatory to obtain data. In the process of doing so,

a certain amount of censoring could be involved. The question was whether the
partners of the consortium actually are co-owners of the patents, data, and
know-how who can make use of patents, data and know-how without f +ther pert " “sion.

The Representative of the United Kingdom, referring to paragraph 5, of the
minority report, noted the statement that telecommunications entities have
demonstrated their ability to protect their property and investments. But the
point is overlooked that what is at issue is the protection of the property,
rot only of the telecommunications entities, bub also of INTELSAT and its 66
co-ovners. While certain telecommunications entities may sue in the courts of
their own countrics, very grave difficulties would be confronted in the courts
of other countrics. A problem would arise in the courts of some countrics where




sovereign immunity was not wzived. Another difficulty would be The necessity

in some insbances of bringing revresentative ccetions where authorization for
such actions might be required cr where the defense might wish to join other
members. With regard tc paragraph 6, it is stated that the United States would
be capable of granting privileges and immunities; but the majority report
reverted to previoucs statements that a number of countries would have difficulty
in granting privileges and immunities if no lepzl nersonality werce granted,

or, if it were poscible to do sc, it would require a lengthy process involving
legislation.

The Representative of Swedern pointed out that difficulty would arice with
respect to sovereign Ilmmunity. Cthner thaa a tax exemption,nc privileges and
immunities would be granted.

The Representative of Canasda believed the majority recommendation of the
TCSC Report was significant in taking a position favoring legal personality.
The joint venture had been an appropriate form to begin witnh but now that the
organization had 68 members and contemplated definitive arrangements, it should
ve given truly international status. An international organization with legal
versonality offered clear functional and legal advantages in terms of capacity
to cortract and to own and dispose of property. With respect to privileges and
immunities, there was doubt whether Canada could grant them unless a legal
personality were involved.

The Representative of Mexico recalled his delegation's Document Com. II/6,

dealing with the legal status most appropriate to the orgenization. After
considering the discussion and Documents Com. II/8 and Com. II/9 the Mexican
Delegation agreed with the majority position.

The Representative of France agreed that the organization should have a
distinct legal personality for three specific reasons: (1) to attract new
members to the organization it is psychologically essential that 1t be recognized
by all countries; (2) partnership or joint ventures, while frequently used in
the past, have been abandoned for more modern and flexible forms; (3) legally,
for decisions taken by the organization to be easily implemented in all countries,
it was necessary tc have a form aceeptable in all countries. A partnership or
a joint venture is a much more complicated form. It would also be difficult
to grant privileges and immunities to an organization without a legal personality.

The Reprecentative of Austria favored a structure more in conformity with
+re purposes of the organization. A separate legal status was widely supported
vy = majority of the members and he associated his delegation with the majority
view.

The Chairman said he would refer the report of the Working (roup aiong
witn the Summary Eecord of the discussion just concluded to Committee I.




governments. Thic ceencd el izilorc would then cover all tywmes of
lepal disputes that misht iz vnder the two wyreements. TIH would not ke
difTicult to transfer the : proviclons Trom the provused Operating
Agrecement to the proposed Iuntergoverrmcertal Agreement.

Ea

In respounce to a request Tor clarilfication by the Chairman, the Representa-
tive of the United States stated that the United States pronosal wes intended
to include disputes between signatories to the Operating Agreement as well as
those vetween narties to the Irntergoverrmertal Agreement, and in this connection
subscribed to the view of Brazil that tre latter disputes be inciuded.

The Representative of Korea felt that in order to cover all vnosszible
disputes the arbitration provisions shouvld be included in the Intergovernmental
Agzreenent.

Tne Chairman asked the Representative ol the United States if the arbitra-
tion agreement rmight ve attached to the Intergovernmental Agreement as well as
tne Operating Agreement. The United States Representative responded that he
wotid have to consult his Goverrment.

Tne Representative of Chile stated that any dispute arising from any cause
or reason under the Intergoverrmental Agreement snould be subject to arbitration,
with the only parties being the governmernts themselves or a government and
INTELSAT. 1In disputes of an operational nature, the parties would be either the
signatories themselves or a signatory and INTELSAT, assuming the latter had
legal personality. In case there is a separate manager entity the Beard of
Governors should include it within the scope of arbitration procedures.

The Representative of Switzerland supported the view of the Representative
of Brazil that the scope of the arbitration tribunal should be broad and should
be part of the Intergovermmental Agreement and not the Operating Agreement.
Furthermore, it was unacceptable that the appointment of the members of tribunal
be by the Board of Governors or that a tribunal appointed in this manner could
render a decision binding sovereign states.

The Representative of Mexico agreed it was absolutely essential that the
arbltration provisions deal with both govermnments and signatories. The United
States proposal approached the problem from the standpoint of the signatory
to the Operating Agreement; govermments as parties to the Intergovernmental

preement would not be able to uccept arbitration along those lines. Therefore,
he felt that it would be necessary to have either two separate arbitration
agreements or one agreement with two separate and distinet sections.

The Representative of the Urited Kingdom, concurring with Brazil and
Switzerland, stated that it shculd be possible Tor the governments to be parties
to arbitration, especially since a more complicated structure for INTELSAT
might make the competence of the various organs of greater significance. For
exarple, if a welghted-vote organ rendered a decision allegedly exceeding its
vowers, an aggrieved government varty who felt the decision should have been
taken by an organ with equal votes would be ablie to protect its vote. Furthermore,
if governments were to be parties to arbitration, the provisions should be included
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Discre=ion of Item ..I, Settler of Disputes

The Chairman indicated that in connection with this topic there were
two concrete proposals by Sweden and the United States, namely, Docs. 8
and 10, respectively. He suggested the discussion take these proposals into
account but could, of course, go further if so desired.

The Representative of Sweden was concerned that under Article 2 of Annex A
of  Doc. 10 (United States proposed Arbitration Agreement), the members of the
panel from which the president would be chosen for an arbitral tribunal could
be appointed by the weighted voting of the Board of Governors. He compured
this with Article VI(10) of the Swedish proposal (Doc. 8) which would have the
Assembly members,each with one vote, elect the tribumal.

The Representative of France felt the rules for settling disputes between
states should be as close as possible to those normally applied in public
international law; for other disputes, such as commercial ones, the procedures
should be such as to resolve these as soon as practicable. Each state should
have an cqual volce in selecting the panel and the latter should be completely
independent.

The Representative of Chile noted that if INTEISAT is given legal personality,

Article 1 of the United States Annex A should reflect that the only parties would
be INTELSAT and the signatories and not include the Board of Governors or the
Assembly. The Representative of the United States noted this would be true
whether INTELSAT was given legal personality or not, and it could be provided
elsewhere in the agreement who would represent the organization.

The Representative of Pakistan suggasted that the arbitral provisions

remain flexible to cover both legal disputes and operational disputes between
signatories.

In response to a question of the Representative of the Philippines the
Representative of the United States stated it was traditional for an arbitral
tribunal to determine whether a matter was within its scope of jurisdiction;
and the United States arbitral provisions were intended to resolve all foresee-

able types of disputes. If others should arise in the future they might be
settled under applicable principles of law.

The Representative of Argentina asked why Article 15 of the proposed
Operating Agreement refers to "Parties" while Article 1 of Annex A does not.

The Representative of the United States noted he was not in a position to
answer at this time.

The Representative of Brazil, after reviewing the proposals of both the
United States and Sweden noted that settlement of disputes between goverrments
was not included in the provisions. The Committee should initially decide if
it should recommend that the arbitral provisions also include disputes between
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The Represcntative of Japun noted a fundamentul difference between disputes
arising from the application azd interpretation of the Intergovermmental Agree-
ment and those arising under the Operating Agreement. As to the for 2r, some
means Tor settlement would be necessary but it was doubtful that arbitration
would be satisfactory. As to the latter, a commercial form of arbitration
was preferable.

The Representative of Mexico believed there must be a difference between
the two types of arbitration asreements since 2 sovereign power would aot subm
to arbitration on a basis equa’ witnh a commercial concern.

Tne Representative of Australisz doubted wnether it was necessary or
desirable to annex the arbitration agreement to tre Intergovermmental Agreement.
He could not tnink of any dispute wnich could not be brought under =zn upgreement
annered to the Operating Agreement, i.e., between siguatories, or between a
cignatory and an corgan of INTELSAT. Under Article 10 of' the United States
Annex,if a signatory went to arbitration with eltner the Assembly or the Board
of Gevernors, the decision of the tribuzmal would te binding on the respondent
organ as well as on all of the signatories or parties, respectively.

The Representative of Chile subscribed tc the vrevious intervention of
Mexico. A mechanism for arbitration between signatories would be necessary
but it was difficult to determine whether an arbitratioan agreement was needed
to decide disputes between states. For instance, if the Intergovernmental
Agreement does not define any rights and obligations between the varties, such
a mechanism may not be necessary. Therefore, the Committee should await the
definition of the substance composirg the two agreements before deciding on the
need for arbitration between states. It would be advisable To set up an arbitrsl
mechanism in the Operating Agreement not only for disputes between signatories
but also between signatories and INTELSAT if it has legal personality.

By way of summary, the Chairman identified two questions facing the
Committee: (1) The necessity Tor an arbitration orovision under the Operating
Agreement on which there appeared to be a definite, favorable consensus.

(2) The necessity for a procedure for settlemert ol dizsputes arising between
ourtles to the Interpgovermmental Agreement; oa this the views of the members

were divided. As suggested by the Represerntative of Crile, it might be better

to withhold a decision on interparty disputes until the substance of the Inter-
governmental Agreement became more definite. Arbitration was not the only
procedure for the settlement of a dispute between states; govermments could
choose other methods. For these reasons, he felt that the second question

might require more time before a decision could be reached. He therefore
proposed that a working group be appointed at this time to study arbitral pro-
vieions applying between signatories and between signatories and the organization,

The Representative of the United States suggested that in view of the short
mount of time, the working group should also cover the settlement of disputes
ricing between states under the Intergovernmental Agreement. There would seem
to be nc neceselty to krow in advance the substantive provisions of an agreement
befcre deciding on artitration provisions; an arbitral mechanism was preferred
o

to the Internatioral Court of Justice and the delay associated therewith.
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report from this Committee to the Plenary, it beins understood that the
Committee would have the right to amend or revise any or all of the report
as it desired before it was submitted to the Plenary.

Discussion of Procedure

In response to inquiries from the Representatives of Chile and Mexico,
the Chairman explained that the Steering Committee had agreed that because
the report of the working group on legal status bore a close relationship
to the question of structure, it be sent to Committee I for its use and
information during its consideration of the question of structure. He reiterated
that the Summary Record of today's session would ve attached to the submission.
The Chairman noted that the report was provided to Committee I to enable it
to consider the question of the structure of INTELSAT in the broadest possible
scope and was not meant to be a conclusive report of this Committee, and agreed
to so indicate in his transmission to Committee I. The Chairman noted that
this was an exceptional case and was not intended to establish a precedent in
regard to other reports which, unless othnerwise decided, would be sent by this
Committee to the Plenary.

The Representative of France had no objection to exchange of documents
for information purposes between the various Committees. As to working group
documents, divergent views should all be reflected in order to assist the
Committee and permit the Plenary to note the various views.

Este lishment of the Working Group on Privileges and Immunities

The Chairmen suggested that the same working group alsc concern itself
with the question of privileges and immunities, Item III. He noted that this
had already been discussed in the Committee but that reference to a working
group had been deferred until the report on the legal status had been submitted.

The Representative of Japan sought to determine whether the working
group would consider the question of INTELSAT's immunity from taxation as
proposed in Article XIII(b) of the U.S. draft Intergovernmental Agreement.
The Chairman stated that this would be left to the working group.

Agenda for the Ninth Session

The Chairman proposed that the Committee take up first at its next session
Ttem TV (Accession, Supersession and Buy-Out) if the report of that working group
is available. The Committee could next take up Item VIIT (Amendment Processes)
Ttem IX (Reservations) and Item VI (Liability of Partners Inter-Se). If Com "‘tee
IIT has reached some conclusions on the subject of withdrawal,Item V (Withdrawal
Provisions) might be discussed. A

Adjournoment

This session was adjourneé at 6:30 p.m. The next meeting was scheduled
for 2:30 p.m. on Friday, March 1L, 1969.
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SUMMARY RECORD - NINTH SESSION OF COMMITTEE IT
FRIDAY, MARCH 14, 1969

Convening of the Session

Chairman Ogiso convened the session at 2:55 p.m.

Report of Working Group on Accession, Supersession, and Buy-Out

The Working Group Chairman, the Representative of the United Kingdom,
reported almost unanimous agreement on entry into force, including whether
unanimous consent of present members and a fixed percentage of investment
should be prerequisites. Regarding the transfer of rights from the
interim to the definitive arrangements, the group proposed two alternatives,
assuming the organization was granted legal personality. Under the first,
the rights and obligations of the members under the Interim Arrangements
would be transferred to the signatories under the definitive arrangements;
under the second, the rights and obligations would be transferred to INTELSAT.
With respect to buy-out unanimous agreement was reached on various principles.

The Representative of Chile observed that the Working Group report read
as if it were a final Committee document, but it is yet to be determined
whether the majority and minority positions reflect the entire Committee.
Regarding Article XI, the Conference had not yet decided whether ITU member-
ship would be required to participate in INTELSA Regarding Article XII,
his delegation did not concur that a percentage of the investment uld be
required, although it was acceptable that a greater percentage than a simple
majority would be necessary for the agreements to enter into force. The

provision on transfer of rights, should apply only to those who accede to the
definitive arrangements.

The Representative of Korea stated that under Article XII(c), in theory,
provisional application would continue forever if a government did not stat

its intention of withdrawing and did not deposit the instrument as pr« ided.
A one year limitation should be attached.
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The Represensative of Sweden stated that his delegation wus about to
submit a statement setting forth its position on the Werking Group report.
The Interim Agreemerts caanot ve interpreted as pewmitting a majority to
bring defiuitive arrangements into force with efifect of expropriating
the sharec of the minority.

The Swiss Representative cculd not sccept entry into force being
dependent on agreement by those countries owning a certain percentage of the
investment. He ajreed with the Chilean view that the mejority reguired for entry
into Torce could be higher than twe-thirds. He supported the second alterw
aative regarding transfer of rights and obligations of the present members
to INTELSAT.

The Representative of France stated that the new agreements could enter
into force only by unanimous consent of the present members &nd that entry
into force should not be related to any percentage of investment. The transfer
of rights and obligaticns was linked to other aspects of the Agreements and it
should be dealt more precisely.

The Representative of the United Kingdom agreed with Articles, XI, XIT,
XIII, and XVII in the report and with the second alternative regarding the
transfer of rights and obligations tecause otherwise INTELSAT would have
difficulty in obtaining credit for its operations and could not function with-
out the consent of all members.

The Representative of Sweden supported the second alternative on the
transfer of rights and obligations but reserved on the exact phrasing.

The Representative of Canada generally associated himself with Articles
XI, XII, XIIT, and XVII in the report and the buy=-out provisions. He favored
the second alternative on transfer of rights and obligations as the first
would defeat attempts to give the organization legal status.

The Representative of Brazil suggested that, since less than one-third
the present members hold more than a majority of the investment shares, the
decision regarding a requirement of percentage of investment for entry into
force should be left to Committee I as it is a political decision. Therefore,
the percentage for the majority of shares should be left blank. He suggested
Article XIT include a provision for provisional application for the transfer
of rights and obligations. No legal impedement existed with respect to either
alternative. The choice is based on political considerations and, therefore,
should be left to the Plenary. Regarding buy-out, the three principles in the
report should be presented as te.... to the Plenary.

The Representative of the Federal Republic of Germany favored the pro-
posal in Article II(b).

The Representative of the United Kingdom stated that most rights and
obligations inter se would lapse with the termination of the Interim
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The Cbserver from Gnana questioned tre appropr avsness cf designating
the Governing Body to determine financial conditions under Article XU7[d).
The Representative of the United States indicated it was not the intention
to determine in this Committee the siruc.ure o¢ funetion of any particular
organ of the Organizatiocn,

The Representative of Mexico ip princivle agresed with the content of
Com. II/10 for refering it to the Plenary, wnile reserviag the right to make
comments or clarifications. He noted some translation problems on legal
terminoiogy in the Spanish text and sugiested an editing group be established.

The Representative of Argeatina reserved his position on the report on
accession, supersession and buy-out which he viewed the Committee as having
generally approved.

The Representatives of Mexico, Brazil and Algeria suggested that some
legal terms in the report might be translated more precisely. The Chairman
asked that any translation refinements be reported to the Secretariat.

Chairmen Ogiso asked if the Committee could adopt the Working Group report.
The Representative of Sweden, noted that the Report had not been available until
this morning, &sked that discussion be kept open.

The Representative of the United Kingdom drew attention to the blan!r on
Page 5 of the Report and explained this blank should be filled in to indicate
which alternative the Committee favored on the transfer of rights and obligations.
The Representative of Chile noted that he wanted the minority view explained in
greater detail if the Committee agreed to submit the report as the majority view.

The Representative of the United Kingdom noting previous Committee discussions
observed that a majority seemed to prefer alternative two, the transfer of rights
and obligations to INTELSAT. The Chairman, noting no objection, declared alternative
two the majority view but deferred a decision on the report until the next meeting.
The United States objected to deferral as the views of the delegates had been ex-

pressed in earlier Committee discussions and could be further expressed at the
Plenary.

Discussion of Item X - Amendment Processes

The Representative of the United States referenced Article XIV of the draft
Intergovernmental Agreement and Article 17 of the proposed Operating Agreement,
(Doc. 10), as a suggested method for providing for amendment processes.
References to various organs by name was not an attempt to establish in this
comittee the structure or responsibility of the various organs.
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The Renresentat ve of Chile disagroed wiin Lo Revresentative of
Brazil. DNotrning in the Special Agreewent indiceted tnat private signatoeries
were considered representavives of Covernments. A zolution would te to
Aistinguish clearly the commercial Tunction of the telecommunications entities,
signatory to the operating agreement, from publlc functions by putting the
former only in the Operating Agreement aud the latier in the Intergovernmental
Azreement. Noting that the operating agreement w.1l be an international
acreemant, he felf it would require domesiic approval only in those jurisdic-
+ionc where the Government was the signatory. 7The Representative of Peru
suggested that there was a contradiction in logic in retting a commerical
signatory propose an amendment tc an intergovernmental agreement. The Repre-
centative of Sweden drew attention to the ameniatory orovisions in the Swedish
draft, nemely Articles VI (3), and XII(b) (i) of the Organization Agreement
and Articles 11 (v) and 29 of the Statute of the Corporation. ie further stated
that in as much as the Swedish draft scparated the public and commercial functions
it was proper for the Governing Body to regulate its activities.

The Representative of Brazil noted that the clear distincicion between publiu
and commercial Tunctions in the Swedish drafi supported his previous argument.
He referenced Article 29 (c) of the proposed Swedish Statute which would require
‘mmedizte epproval by the Organization of any increase in capital roted by the
Board of Governsrs. Such approval was necessary since the Corporation cannot be altered
without the consent of the States which created it. Recognizing that a two step
srocess may be necessary for amendment of elther Agreement, it would not be
onssikle for the signatory to the Operating Agreement to amend it without the
approval of the states. The Representative of Chile noted he had referred to the
wedish document not necessarily to give support to its suggested amendment pro-
edure hut rather to note that it clearly separates public and comeercial functions.
. aiso roted that the Definitive Arrangements would provide that relations between
government and its signatories were a matter of domestic concern.

4

Q

1s

o
o

The Representative of France stated that regardless of the structure of
INTELSAT, decisions pertaining to amendments should be submitted for the approval
and retification of the States.

Discuscion of Item IX, Reservations

The Representative of the United States noted that Article XI (d), in the
ainnex to Com. II/lO, provided that there should be no reservations to the proposed
Intergovernmental Agreement. IHe observed, however, that this would not preclude
cignature subject to later ratifications or approvals.

The Representative of France noted that Article X1 (d) appeared feasible at
cnis time but he would be unable to give a definitive opinion until the final
text of the Agreement is known, and, therefore, thought that the matter should be
nostponed to a later stage. The Representatives of Sweden, the Federal Republic
of Germany and Syria supported the French statement.
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Tound it difficult to commit themselves withoutl o
final agreement. The Representative of Mexico supported the Chairman's
suggestion.

FPraredure

After noting the views of several delegates ani the regquirement that this
Committee's Report be submitted by Tuesday, March 13, so that it could be

talen up by the Plenary, the Chairman asked VWorxing Grow 12/5 Lo meet on
Saturday, March 15 at 2:30 p.m. to complete its worit on settlement of disputes,
privileges and immunities, and to take up item VIIL, Anencment 2rocesses. This
would enable the Conmittee to consider at its next sessicrn the Report oFf this
Working Group as well as the Report on Accession, Sugersession, and Buy-out.

In addaition, the Committee will at that time consider further *he items of Liapsis
and Withdrawal, and prepare its final report for {he Plenary.

The Representative of Algeria stated that he represented his delecation both
in Committee I and IT, and since those committees would be meeting at the same
time on Monday, he reserved his position as to any decision taken in Committee IT
during his absence.

Adjournment

The session was adjourned at 6:30 p.m. The next session is scheduled for
Monday, March 17, at 10:00 a.m.
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March 14, 1969

PROVISTONAL SUMMARY RECORD--NINTH SESSION OF COMMITTEE IT
FRIDAY, MARCH 14, 1969

Convening of the Session

Chairman Ogiso convened the session at 2:55 p.m.

Report of Working Group on Accession, Supersession, and Buy-Out

The Working Group Chairman, the Representative of the United Kingdom,
reported almost unanimous agreement on entry into force, including whether
unanimous consent of present members and a fixed percentage of investment
should be prerequisites. Regarding the transfer of rights from the
interim to the definitive arrangements, the group proposed two alternatives,
assuming the organization was granted legal personality. Under the first,
the rights and obligations of the members under the Interim Arrangements
would be transferred to the signatories under the definitive arrangements;
under the second, the rights and obligations would be transferred to INTELSAT.
With respect to buy-out unanimous agreement was reached on various principles.

The Representative of Chile observed that the Working Group report read
as if it were a final Committee document, but it is yet to be determined
whether the majority and minority positions reflect the entire Committee.
Regarding Article XTI, the Conference had not yet decided whe’ er [U member-
ship would be required to participate in INTELSAT. Regarding Article XII,
his delegation did not concur that a percentage of the investment should be
required, although it was acceptable that a greater percentage than a simple
majority would be necessary for the agreements to enter into force. .ae

provision on transfer of rights, should apply only to those who accede to he
definitive arrangements.

The Representative of Korea stated that under Article XII(c), in theory,
provisional application would continue forever if a government did not state

its intention of withdrawing and did not deposit the i :rument as pr ided.
A one year limitation should be attached.

Note: Any cusuges or corrections in this Summary Record must be submitted
to the Secretary General within 48 hours.
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The Representative of Sweden stated that his delegation was about to
submit a statement setting forth its position on the Working Group report.
The Interim Agreements cannot be interpreted as permitting a majority to
bring definitive arrangements into force. No language in the Interim
Agreements indicates this authority and the absence of any amendment pro=
visions in the Intergovernmental Agreement implies that unanimous consent
is necessary. He reserved the right to comment further,

The Swiss Representative could not accept entry into force being
dependent on agreement by those countries owning a certain percentage of the
investment. He agreed with the Chilean view that the majority required for entry
into force could be higher than two-thirds. He supported the second alter-
native regarding transfer of rights and obligations of the present members
to INTELSAT.

The Representative of France stated that the new agreements could enter
into force only by unanimous consent of the present members and that entry
into force should not be related to any percentage of investment. The transfer
of rights and obligations was linked to other aspects of the Agreements and it
should be dealt more precisely.

The Representative of the United Kingdom agreed with Articles, XI, XII,
XIII, and XVII in the report and with the second alternative regarding the
transfer of rights and obligations because otherwise INTELSAT would have
difficulty in obtaining credit for its operations and could not function with-
out the consent of all members.

The Representative of Sweden supported the second alternative on the
transfer of rights and obligations but reserved on the exact phrasing.

The Representative of Canada generally associated himself with Articles
XI, XII, XIII, and XVII in the report and the buy-out provisions. He favored
the second alternative on transfer of rights and obligations as the first
would defeat attempts to give the organization legal status.

The Representative of Brazil suggested that, since less than one-third
the present members hold more than a majority of the investment shares, the
decision regarding a requirement of percentage of investment for entry into
force should be left to Cormittee I as it is a political decision. Therefore,
the percentage for the majority of shares should be left blank. He suggested
Article XII include a provision for provisional application for the transfe
of rights and obligations. No l¢_1l impedement ex: ted with respect to either
alternative. The choice is based on political considerations and, therefore,
should be left to the Plenary. Regarding buy-out, the three principles in the
report should be presented as texts to the Plenary.

The Representative of the Federal Republic of Germany favored the pro-
posal in Article II{b).

The Representative of the United Kingdom stated that most rights and
obligations inter se would lapse with the termination of the Interim
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Arrangements except, for example, provisions relating to safeguarding
of investments and the rights and obligations of members to third parties.

The Representative of the United States agreed with the Brazilian
view that the ownership of the space segment by signatories of INTELSAT
should be decided by the Plenery. As to the Korean suggestion, for a time
limit on provisional acceptance, he did not believe it necessary as this was
an internal matter. International obligations would be the same were the
acceptance provisional or definitive.

The Chairman asked members' views regarding the suggestion for a time
limitation. The Representative of Canada was still undecided on the exact
distinction between provisional and definitive acceptance. The Representative
of Algeria asked what the legal status would be if a country initially
accepted the agreements with reservations and then withdrew. The Represen-
tative of Brazil said that the mejority view in the Working Group was no
distinction existed between provisional and definitive acceptance. The
minority view which his delegation shared, felt there was a distinctionm.
Provisional entry into force is relatively new in international law and its
exact implications are undefined. He felt an important distinction exigts
between acceptance with reservation and unconditional acceptance as the former
was tantamount to acceptance unless annulled which is different from uncondi=-
tional acceptance. The agreements should reflect these differences, allowing
different rights and obligations for the different forms of acceptance.

Chairman Ogiso suggested that as no agreement had been reached for a
time limitation for definitive acceptance the report would be submitted to the

Plenary with a footnote indicating this alternative. The Representative of
{orea concurred.

The Representative of Argentina asked what would happen under Article XTI(c)
if the Definitive Arrangements are not ratified within the 18-month period. The
Representative of the United Kingdom replied the Working Group considered 18
months sufficient for the legislative processes of all countries to accede. If
an insufficient number of countries acceded within 18 months it would be necessary
to call another conference to alter the draft of Definitive Arrangements.

Chairman Ogiso noted he understood the United Kingdom believed 18 months
was sufficient time for all countries to complete their Parliamentary procedures
since only signature was involved, not ratification and approval. If govern-
ments had not signed within 18 months there was little poSsibility tl r would sign.

The Representative of the Philippines supported Articles XI, XIII, and XVIY
as well as the principles regarding buy-out. He suggested clarifying Article
XII(a) by deleting the last sentence and inserting part of it in the first
sentence. The Representatives of the United States and the United Kingdom felt
the alterations might create more ambiguties than clarification.

The Representative of Korea suggested the paragraph include a provision for
acgeptance by a percentage of the financial investment. The Chairman thought
this was for the Plenary to decide, noting that the report would reflect all views,
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The Observer from Ghana questicned the appropriateness of de ~inating
the Governing Body to determine financial conditions under Article XII(d).
The Representative of the United States indicated it was not the intention
to determine in this Committee the structure or function of any particular
organ of the Organization.

The Representative of Mexico in principle agreed with the content of
Com. II/lO for refering it to the Plenary, while reserving the right to make
comments or clarifications. He noted some translation problems on legal
terminology in the Spanish text and suggested an editing group be established.

The Representative of Argentina reserved his position on the report on
accession, supersession and buy-out which he viewed the Committee as having
generally approved.

The Representatives of Mexico, Brazil and Algeria suggested that some
legal terms in the report might be translated more precisely. The Chairman
asked that any translation refinements be reported to the Secretariat.

Chairman Ogiso asked if the Committee could adopt the Working Group report.
The Representative of Sweden, noted that the Report had not been available until
this morning, a: ed that discussion be kept open.

The Representative of the United Kingdom drew attention to the blank on
Page 5 of the Report and explained this blank should be filled in to indicate
which alternative the Committee favored on the transfer of rights and obligations.
The Representative of Chile noted that he wanted the minority view explained in
greater detail if the Committee agreed to submit the report as the majority view.

The Representative of the United Kingdom noting previous Committee discussions
observed that a majority seemed to prefer alternative two, the transfer of rights
and obligations to INTELSAT, The Chairman, noting no objection, declared alternative
two the majority view but deferred a decision on the report until the next meeting.
The United States objected to deferral as the views of the delegates had been ex-

pressed in earlier Committee discussions and could be further expressed at the
Plenary.

Discussion of Item X - Amendment Processes

The Representative of the United States referenced Article XIV of the draft
Intergovernmental Agreement and Article 17 of the proposed Operating Agreement,
(Doc. 10), as a suggested method for providing for emendment processes.
References to various organs by name was not an attempt to establish in this
Committee the structure or responsibility of the various organs.
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The Chairman, noting the views of the delegates, proposed that the
Report of this Committee to the Plenary should note that while there was no
substantial objection to the United States draft proposal the delegates
found it difficult to commit themselves without knowing the contents of the
final agreement. The Representative of Mexico supported the Chairman's
suggestion.

Procedure

After noting the views of several delegates and the requirement that this
Committee's Report be submitted by Tuesday, March 18, so that it could be
taken up by the Plenary, the Chairman asked Working Group II/B to meet on
Saturday, March 15 at 2:30 p.m. to complete its work on settlement of disputes,
privileges and immunities, and to take up item VIIT, Amendment Processes. This
would enable the Cormittee to consider at its next session the Report of this
Working Group as well as the Report on Accession, Supersession, and Buy-out.
In addition, the Committee will at that time consider further the items of Liability
and Withdrawal, and prepare its final report for the Plenary.

The Representative of Algeria stated that he represented his delegation both
in Committee I and II, and since those committees would be meeting at the same
time on Monday, he reserved his position as to any decision taken in Committee II
during his absence.

Adjournment

The session was adjourned at 6:30 p.m. The next session is scheduled for
Monday, March 17, at 10:00 a.m.
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SUMMARY RECORD--TENTH SESSION OF COMMITTEE IT
MONDAY, MARCH 17, 1%9

Convening of the Session

Chairman Ogiso convened the session at 10:25 a.m.

Discussion of Item VI - Liabilities of Partners Inter-se

The Chairman, noting this topic had been deferred until the c¢-mpletion
of the report of the Working Group on Legal status, proposed the Committee
tare it up and Then consider third-party liability. ©Noting that a majority
of the Vorking Group Tavored legal personality for INTELSAT, the Chairmen
suggested the discussion be based on this assumption without prejudice to

£ge
the minority view.

s
1

The Representative of the United Ctates, at the request of the Chairman,
cxplained that Article 1h of its proposed Operating Agreement is essentially
the same as the present Article 13 of the Special Agreement. Responding to
a question ty the Representative of Argentina, he stated the proposed pro-
vision 4id not cover third-party tort liability, that being covered, for
mcst members, oy the Treaty on the Peaceful Use of Outer Space. Article 1k
is not intended to absolve a signatory from liability for damage caused Dy
ihe space segment to the property of another signatory; Article 1k would
absolve a state only in its capacity as a sisnatory and not as a party to
the proposed Intergovernmental Agreement.

Tne Representative of the United Kingdom noted that under the Special
Agreement nothing requires contribution among the various signatories to
offset costs and demages incurred by reason of having been held liable in
connection with the operation of the INTELSAT system. This could also
arise under design, development, conctruction, and establishment of the
space secoment. Ile suggested some method of contribution in the definitive
arrangements; assuming legal personslity, a signatory's exposure would be
reduced as INTELSAT would incur liability for operation cf the system, not
the signatories.

I
2
<
»

The Representetive of Chile, assuming lezal personality, noted the
proposed Article 14 does not speak of the liability of INTELSAT as an entity.
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It sronld be clearliy seit Torth that neither IUTZLOAT nor eny o ine
would be 1lisble to any other s’gnatory. Article 14 should be oo
coordinated with A le & of the Treaty on the Peaccful Use ol B
since, within the framework of INTELSAT, there will be govermmertc flEnn-
tory 4o the Operating Agreement.

D) A

The Representative of Sweden, referring io the Cwedish Dralt Asrze-
ment {Joc. %), noted the utilization of a limited lizbility company
would appear not to require any provisions for liebility inter-se.

The Representative of Argentina felt tne proposed Article 14 consis-
tent with general liabilities established ty the Outer Space Treaty; 1T
merely supplements and regulates to a certain extent the application of
that Treaty.

The Representative of Chile clarified that Article 1L was not incon-
sistent with Article & of the Outer Space Treaty, since the former only
referred to loss or damages at or during launch. Accordingly, he was
only trying to determine what would happen to those states which had al-
ready subscrived to the Outer Space Treaty, in order to clearly indicate
thati the intent of Article 1t was to establish an exemption from liabiity
by way of an exception to the Cuter Space Treaty.

The Representative of France stated that he did not gquite understand
the scope of this provision which, even under the Interim Arrangements,
was nct completely true. If the Organization is to have legal personality,
there will be no liability of participants inter-se but, possibly, a mutual
liapility of participants and the Organization in the event of work per-
formed by a participant under a contract concluded with the Organization.

The Representative of Australia ncted his doubt on what was covered by
proposed Article 1L, He felt it was primarily concerned with an exemnption
from liability for a brea:xdown in communications facilities through the
satellite. Damage caused by the rocket during launch or a satellite
collision in space should not be exempted by this provision, but come under
the Outer Space Treaty. In either case, the intent should be clearly
stated in the provision. The United States Representative clarified that,
although broader in scope, the essential purpose of the provision pertains
+0 &z breakdown in communications. As drafted, Article 1L would cover loss
of communications because of failure of a satellite to function or an
abortive launch attempt, as well as a collision in outer space. It was not
inconsistent with Outer Space Treaty as the parties to the Intergovernmental
hgreement would still be responsible, What Article 14 does is to absolve a
cignatory of liability to another signatory for almost any xind of damage
that would result from a failure or oreakdown of the satellite.

3

he Representative of the Philippines believed Article 14 intended to
encompass only international public telecommunication services, and inquired
=5 to whether its scope comprehended such other functions as specialized,
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The Representative of hustralia, referring to the previous intervention
of Brazil that extra-contractuzl liapbility should not ve covered by itne
cderinitive arrangements, noted it was standerd practice in telecommani-
cations service agreements tnat the entity providing service would not be
liable to the user for a breakdown in the system. Such a provisica should
be included in the Cperating Agreement, and, if there are cther forms of
lisbility, these should be discussed and a decision made on whether zd-
ditional clauses are needed. If the intent was tc exempt sigrnatories Ifronm
liability inter-se as a result of a fzilure or breakdown in service, it
should be clearly stated in Article 1k,

The Chairman suggested that inter-se liability be further discussed in
the Working Group, taking into consideration the proposals of the United
States and Sweden, and proposed the Australian Representative join the
Working Group.

Discussion of the Third Party Liability

The Representative of Sweden agreed the concept of legal personality
does not automatically involve a limited liability. Many problems arise if
the concept of unaivided shares is combined with legal personality, because
nothing would limit the liability of the signatories for the debts of
INTELSAT. So, he believed it necessary to give INTELSAT legal personality
with the right to hold assets and enjoy limited liability.

The Representative of Japan, noting third-party liability could arise
out of launching of a satellite, cited the work of the Legal Subcommittee of
the United Nations on the Peaceful Uses of Outer Space which has been con-
cerned with liability for damage problems arising from the launching of
objects into outer space, and the implementation of Article 7 of the Outer
Cpace Treaty. DNoting this Subcommittee had reached some agreement on
various points, he suggested this Conference await the results of this United
Nations Subcommittee,

Pr~~edure Regarding Item V - Withdrawal

The Chairman noted it had been agreed in previous Committee discussion
to refer Item V to the Working Group after Committee IIT submitted its
report. He proposed the Working Group take up the question of withdrawal,
taking into consideration the Draft Report of Committee III (Com. III/49).

Procedure Regarding Item I - Definitions

The Chairman, noting the earlier agreement of the Committee, further
deferred consideration of this item until such time as the entire scope of
the definitive arrangements text is available.




T

Procedure pHegarding Commitvee Viori

The Chairman, noting the Plenary cxpecos %o dlscuss Lie report of
Committee IT at its Thursday session, reoscsned toe Worsing F-oup Lo
complete ite report so it can be ‘

Tuesday.

discussed 2t i Comriittes meeting on

The Representative of Chile asked Yor & Commibtilee decision on the two
Working Group reports already presentcd. The Representative of Sweden,
who had previously reguested discussion be neld open on the Report of the
Working Greup on Accession, Supersession, and By-Cut, stated he had no
chbjection to the Committee adopting this report, but reserved the right
of discussion in the Plenary.

The Chairman recalled the understanding reached in the Steering
Committee that Committees should not vote on each proposal but try to
reach consensus, Or report various viewpoints to the Plenary. In follow-
ing this procedure, the Chairman intended to prepare a coverinsg note to
the Conference Chairman explaining the Committee deliberations anc
attaching as annexes the various Working Group Reports adopted by tne
Comrittee. He then proposed the adoption of the Report on Accession,
Supersession and By-Out Com. II/10.

Adoption of Com. II/10

The Representative of Argentina referred to Com. II/10 and stated
(1) the Spanish terminology in paragraph 1 needs improvement, (2) there
appeared to be gaps in the machinery in proposed Article XI, and (3) the
proposed Article XII(c) regarding provisional entry into fourth was
largely a new concept in international law. As a result, Argentina would
have to abstain if this document were submitted %o a vote.

The Representative of Chile requested that his comments at the Ninth
Session of the Committee on March 1L, be clearly reflected in the Report.

The Representative of Korea requested his suggestions for a time
limit on provisional application of the definitive arrangements and for
a financial quorum requirement in Article XII(c), be included in the

keport of the Cormittee.

The Chairman observed that the views of the various delesations are duly
recorded in the Jummary Record of the Committee. He recalled his earlier
decision that the Report include as a footnoie the suggestion of Korea con-
cerning a time lim:t on provisional application. As to the financial
guorum, he noted that the concept was presently included in the Annex of the
Report, Article XII{a).

The Representative of France, while not objecting %o the adoption of the Report,
noted 1t chould clearly state there were majority snd minority positions but which
onlv reflect trends. He obzerved that cevrtain d:zlesations hao been unable to attend
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81l VWorkine Jrocup meetinges, and hoped the i1 Lexht, wi-' Lo necoosany
editorisl improvements, would be decided unon iz zecordsnce with the RFules

:(‘

of Procedure interpreted according to <ecisions aiopies in Plenary, thet Is
to say, wiotnout voting. lreover, 10 chere 2l ooen votlng, the roguired
ma’ority w~uld have been tvo-thirdge The Pepreserntative of

Algeris supported the French intervention snt questioned what was meani by
adoption of the Report. He suggested it would e better o merely indicate
the wvariocus trends that evolved during the Committee's work. The Chairmen,
agreeing that the adoption of the Committes's kenort did not irrevocably
commit the delegates, notea that the adoptica of decument Com. IT/10 as a
Report of the Committee seemed zgrecable.

Adopticn of Com. IT/11

Tne Representative of Switzerland inquirecd whether the Sumnary Record
of March 12, 1969 (Com. II/SR/8) would form part of the Committee’s Report
on Legal Status. The Chairman answersd in the affirmstive. The Swiss
sepresentative then asked whether the attaciment could bte limited only to
the relevant portions of Com. II/SR/B. The Cheirman replied, that with the
Committee's approval, he would, with the help of the secretary, sclect those
poertions directly relevant.

The Representative of the United States noted thai Com. II/SR/L cou-
teined a suggestion that the minority view of the United States, containec
as Annex B to Com. II/9, did not accurately reflect tne majority position.
This was because there had been certain refinementc in thre majority position
which were not available to the minority &t the time the latter's views
were written.

The Representative of Argentina stated that he did not fully share the
mejority position reflected in this Report. 1In particular he did not share
those views on legal personality which he found %o be stated in a natural
law fashkion, nor did he share the view on responsivility of participants
expressed in paragraph 6. As to the minority position, he did not agree
that a willingness to solve problems is sufficient in cases where there is no
legel perzcnality, noting that there could be cases where the parties involved
ray oot reccgnhive each other. In the opinion of zhe Arzenvine Jelegaticn, the
provlem of juricical or legal personaliiy is very imrortent and, conseguently,
it prefers that its vltimate decision not be taken by means of votes.

In the absence of further discussion or objection, the Chairman declared
the Report adopted.

Ad;ournment

The Chairman adjourned the session at 12:20 p.m. until Tuesday, March 18,
at 2:30 p.m.
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PROVISIONAL SUMMARY RECORD--TENTH SESSION OF COMMITTEE IT
MONDAY, MARCH 17, 1969

Convening of the Session

Chairman Ogiso convened the session at 10:25 a.m.

Discussion of Item VI - Liabilities of Partners Inter-se

The Chairman, noting this topic had been deferred until the completion
of the report of the Working Group on Legal status, proposed the Committee
take it up and then consider third-party liability. Noting that a majority
of the VWorking Group favored legal personality for INTELSAT, tt Chairman
suggested the discussion be based on this assumption without prejudice to
the minority view.

The Representative of the United States, at the request of the Chairman,
explained that Article 1b of its proposed Operating Agreement is essentially
the same as the present Article 13 of the Special Agreement. Responding to
a question by the Representative of Argentina, he stated the proposed pro-
vision did not cover third-party tort liability, that being covered, for
most members, by the Treaty on the Peaceful Use of Outer Space. Article 14
is not intended to absolve a signatory from liability for damage caused by
the space segment to the property of another signatory; Article 14 vwould
absolve a state only in its capacity as a signatory and not as a party to
the proposed Intergovernmentsl Agreement.

The Representative of the United Kingdom noted that under the Special
Agreement nothing requires contribution among the various signatories to
offset costs and damages incurred by reason of having been held liable in
connection with the operation of the INTELSAT system. This could also
arise under design, development, construction, and establishment of the
space segment. He suggested some method of contribution in the definitive
arrangements; assuming legal personality, a signatory's exposure would be
reduced as INTELSAT would incur liability for operation of the system, not
the signatories.

The Representative of Chile, assuming legal personality, noted the
proposed Article 1b does not speak of the liability of INTELSAT as an entity.

Note: Any changes or corrections in this Summary Record must be submitted
to the Cecretary General within 4% hours.
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Tt should e clearly set forth that neither INTELSAT nor any signatory
would be liable to any other signatory. Article 14 should be closely
coordinated with Article & of the Treaty on the Peaceful Use of Outer Space
since, within the framework of INTELSAT, there will be governments signa-
tory to the Operating Agreement.

The Representative of Sweden, referring to the Swedish Draft Agree-

ment (Doc. &), noted the utilization of a limited liability company
would appear not to require any provisions for liability inter-se.

The Representative of Argentina felt the proposed Article 14 consis-
tent with general liabilities established by the Outer Space Treaty; it
merely supplements and regulates to a certain extent the application of
that Treaty.

The Representative of Chile clarified that Article 14 was not incon-
sistent with Article & of the Outer Space Treaty, since the former only
referred to loss or damages at or during launch. Accordingly, he was
only trying to determine what would happen to those states which had al-
ready subscribed to the Outer Space Treaty, in order to clearly indicate
that the intent of Article 14 was to establish an exemption from liability
by way of an exception to the Outer Space Treaty.

The Representative of France, noting the importance of determining
whether INTELSAT is to have legal status, stated that under the normal
rules of international telecommunication operations the participants, to
avoid disputes among themselves, proscribe inter-se disputes. In those
situations where a signatory acts on behalf of the Organization, it
would do so presumably under a contract which would determine the inter-se
rights and obligations of the Organization and the signatory.

The Representative of Australia noted his doubt on what was covered by
proposed Article 1Lk, He felt it was primarily concerned with an exemption
from liability for a breakdown in communications facilities through the
satellite. Damage caused by the rocket during launch or a satellite
collision in space should not be exempted by this j; ovision, but come under
the Outer Space Treaty. In either case, the intent should be clearly
stated in the provision. The United States Representative clarified that,
although broader in scope, the essential purpose of the provision pertains
to a breakdown in communications. As drafted, Article 1k would cover loss
of communications because of failure of a satellite to function or an
abortive launch attempt, ns well as a collision in outer space. It was not
inconsistent with Outer Cpace Treaty as the parties to the Intergovernmental
Lgreement would still be responsible. What Article 1L does is to absolve a
signatory of liability to another signatory for almost any %xind of damage
that would result from a failure or breakdown of the satellite.

The Representative of the Philippines believed Article 1i intended to
encompass only international public telecommunication services, and inquired
=5 to whether its scope comprehended such other [unctions as specialized,
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regional and domectic satcllites.  In responsc, the Representative of the
United States stated that Article 1t is intended to cover all operations
of INTKLSAT, but not the independent operations of a signatory.

The Representative of Chile opined that Article 1l is based on the
assumption that INTELSAT will continue as a joint venture in which case
liability would run to the signatories. If given legal personality, the
responsibility will be that of INTELSAT rather than tt signatories,
since operations will be conducted by a legal entity separate from the
signatories. Replying, the Representative of the United States stated
Article ili does not depend upon whether the Organization hss legal
personality, since, in either case, INTELSAT may choose to perform
certain functions through a signatory. The Representative of Chile, then
noted that such a signatory would be acting as a representative of
INTELSAT and, as such, would not itself be liable,

The Representative of Australia stated it does not necessarily follow
from granting legal personality to INTELSAT that it will automatically
have limited liability. WNothing would prevent the financial structure
from remaining similar to its present form where signatories are liable.
Since the United States comments indicated that Article 1L was primarily
to cover breakdowns in communications, he wanted to be sure that the scope
of this Article did not conflict with the Outer Space Treaty. As clari-
fication, he suggested that "mechanical” precede "failure' in Article 1h,
and the phrase "at or after launching’ be deleted. The Representative
of the United States did not see the need for g change in language.

oy P RS
The Representative of Sweden agreed with the Represehtativé of

" Australia that the grant of legal personality to INTELSAT does not auto-

matically involve limited liability for its members. He referenced the
Swedish proposal (Doc. &) which provides for a limited liability company.

The Representative of Brazil, noting the commercial nature of
INTELSAT operations, recognized that there exists g problem in determining
those areas of liability which may not be covered under Article 1li. The
resolution of such areas of liability should accord with accepted general

principles of law. He did not believe there should be a second provision
in addition to Article 1k regarding liability.

The Representative of the United Gtates clarified further that
Article 14 was intended solely to cover liability inter-se arising out of
the loss or breakdown of a satellite. Other types of inter-se liability,
such as the obligations of the signatories to contribute to the design,
development and construction costs of the Orzanization are covered
elsevhere in the Agreement,

The Representative of Chile, noting the report of the Working Group on
Legal Status (Com. II/11) and particularly paragraph 6 of Annex A thereto,

said a provision on the extra-contractual liability of INTELSAT vis-a-vis
signatories would be needed.
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The Representative of Australia, referring to the previous intervention
of Brazil that extra-contractual liability should not be covered by the
definitive arrangements, noted it was standard practice in telecommuni-
cations service agreements that the entity providing service would not be
liable to the user for a breakdown in the system. Such a provision should
be included in the Operating Agreement, and, if there are other forms of
liability, these should be discussed and a decision made on whether ad-
ditional clauses are needed. If the intent was to exempt signatories from
liability inter-se as a result of a failure or breakdown in service, it
should be clearly stated in Article 1.4,

The Chairman suggested that inter-se liability be further discussed in
the Working Group, taking into consideration the proposals of the United
States and Sweden, and proposed the Australian Representative join the
Working Group.

Discussion of the Third Party Liability

The Representative of Sweden agreed the concept of legal personality
does not automatically involve a limited liability. Many problems arise if
the concept of undivided shares is combined with legal personality, because
nothing would limit the liability of the signatories for the debts of
INTELSAT. So, he believed it necessary to give INTELSAT legal personality
with the right to hold assets and enjoy limited liability.

The Representative of Japan, noting third-party liability could arise
out of launching of a satellite, cited the work of the Legal Subcommittee of
the United Nations on the Peaceful Uses of Outer Space which has been con-
cerned with liability for damage problems arising from the launching of
objects into outer space, and the implementation of Article 7 of the Outer
Space Treaty. Noting this Subcommittee had reached some agreement on
various points, he suggested this Conference await the results of this United
Nations Subcommittee.

Procedure Regarding Item V - Withdrawal

The Chairman noted it had been agreed in previous Committee discussion
to refer Item V to the Working Group after Committee ITI submitted its
report. He proposed the Working Group take up the question of withdrawal,
taking into consideration the Draft Report of Committee III (Com. III/49).

Procedure Regarding Item I - Definitions

The Chairman, noting the earlier agreement of the Committee, further
deferred consideration of this item until such time as the entire scope of
the definitive arrangements text is available.
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lure Pere»3ding Cormittee Work

The Chairman, noting the Plenary expects to discuss the report of
Committee IT at its Thursday session, requested the Working Group to
complete its report so it can be discussed at the Committee meeting on
Tuesday.

The Representative of Chile asked for a Cormittee decision on the two
Working Group reports already presented. The Representative of Sweden,
who had previously requested discussion be held open on the Report of the
Working Group on Accession, Supersession, and By-Out, stated he had no
objection to the Committee adopting this report, but reserved the right
of discussion in the Plenary.

The Chairman recalled the understanding reached in the Steering
Committee that Committees should not vote on each proposal but try to
reach consensus, or report various viewpoints to the Plenary. 1In follow-
ing this procedure, the Chairman intended to prepare a covering note to
the Conference Chairman explaining the Committee deliberations and
attaching as annexes the various Working Group Reports adopted by the
Committee. He then proposed the adoption of the Report on Accession,
Supersession and By-Out Com. II/10.

Adoption of Com. II/lO

The Representative of Argentina referred to Com. II/10 and stated
(1) the Spanish terminology in paragraph 1 needs improvement, (2) there
appeared to be gaps in the machinery in proposed Article XI, and (3) the
proposed Article XII(c) regarding provisional entry into fourth was
largely a new concept in international law. As a result, Argentina would
have to abstain if this document were submitted to a vote.

The Representative of Chile requested that his comments at the Ninth
Session of the Committee on March 1k, bve Clearly reflected in the Report.

The Representative of Korea requested his suggestions for a time
limit on provisional application of the definitive arrangements and for
a financial quorum requirement in Article XII(c), be included in the
Report of the Committee.

The Chairman observed that the views of the various delegations are duly
recorded in the Summary Record of the Committee. He recalled his earlier
decision that the Report include as a footnote the suggestion of Korea con-
cerning a time limit on provisional application. As to the financial
quorum, he noted that the concept was presently included in the Annex of tb
Report, Article XII(a).

The Representative of France, while not objecting to the adoption of the
Report, noted it should c¢learly state there were majority and minority
positions. He observed that certain delegations had been uneble to attend
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211 Working Group meetings, and hoped the final text, with the necessary
editorial improvements, would be decided upon in accordance with the Fules
ol Procedure. The Representative of Algeria supported the French inter-
vention and questioned what was meant by adoption of the Report. He sug-
gested it would be better to merely indicate the various trends that evolved
during the Committee's work. The Chairman, agreeing that the adoption of
the Committee's Report did not irrevocably commit the delegates, noted that
the adoption of document Com. II/10 as a Report of the Committee seemed
agreeable.

Adoption of Com. II/11

The Representative of Switzerland inquired whether the Summary Record
of March 12, 1969 (Com. II/SR/®) would form part of the Committee's Report
on Legal Status. The Chairman answered in the affirmative. The Swiss
Representative then asked whether the uttachment could be limited only to
the relevant portions of Com. II/SR/8. The Chairman replied, that with the
Committee's approval, he would, with the help of the Secretary, select those
portions directly relevant.

The Representative of the United States noted that Com. II/SR/8 con-
tained a suggestion that the minority view of the United States, contained
as Annex B to Com. II/9, did not accurately reflect the majority position.
This was because there had been certain refinements in the majority position
which were not available to the minority at the time the latter's views
were written.

The Representative of Argentina stated that he did not fully share the
majority position reflected in this Report. In particular he did not share
those views on legal personality which he found to be stated in a natural-
istic fashion, nor did he share the view on responsibility of participants
expressed in paragraph 6. As to the minority position, he did not agree
that a willingness to solve problems exists in cases where there is no
legal personality, noting that there could be cases where the parties in-
volved may not recognize each other.

In the absence of further discussion or objection, the Chairman declared
the Report adopted.

A4 journment

The Chairman adjourned the session at 12:20 p.m. until Tuesday, March 18,
at 2:30 p.m.
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PROVISIONAL SUMMARY RECORD - ~~EVENTH SESSION OF COMMTITTEE TT
1.0, DAY, MARCH 19, 1969

Chairman Og " ;o convened the session at 11:45 a.m. He directed the
attention of the Committee to the report of Working CGroup IT B (Com. II/lS)
regarding privileges and immunities and he asked the Representative of
France, the Chairman of this Group, to introduce the report. L

Report of Working Group II B

The Representative of France expressed his appreciation to the members of
the Working Group. He noted the report contained views referred to as majority
and minority but no votes were held in the Working Group.

There being no comment, the Chairman took it that the Working Group report
was deemed adopted. He asked the Representative of France to outline the
status of the remaining items before the Working Group.

The Representative of France explained that of the five items referred to
the Working Group,time had prevented withdrawal, responsibility of associates,

and liability of partners being covered. Questions of awmendments and revisions
gtill required drafting.

The Chalrman recalled that the Steering Committee had asked Committee IT
to report to Plenary on Thursday. He suggested that the Committee submit the
reports of the Working Group on accession, supersession and buy-out (Com. II/10),
legal personality (Com. II/11), and privileges and immunities (Com. II/15).
The Chairman could explain the status of the remaining items in a covering
letter which, in view of the shortage of time, he read to the Committee. He
suggested the Committee hold a final meeting Thursday, March 20, to consider
the final documents of the Working Group. If nothing further is completed by

the Working Group, he would so report to the Plenary. He asked if this procedure
was acceptable to the Committee.

The Representative of Switzerland generally agreed and asked that the
Committee TI meeting be arranged to avoid a conflict with the Committee T meeting.

NOTE: Any changeg or corrections in this Cummary Record must be submitted
tc the Secretary General within 48 hours.
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A suggestion of the Representative of the United Kingdom to remove the
brackets in Annex B, page 2, and Appendix T to Annex B, vage 2, in Com. II/lS
was accepted.

The Repre: 1tativ  of Chile suggested that relevant points, as given in
the Summary Record, of the discussion dealing with accession, supersession,
and buy-out be attached to Com. II/10 as part of the submission to the
Plenary.

The Representative of the United States disagreed with the suggestion of
the Representative of Chile since the Summary Record statements were not
intended for inclusion in the Committee report on accession. The attachment
to the report on legal personality (Com. II/11) was made with the understanding
that the Summary Record would be made part of the report so that the report
reflected all the opinions expressed on that subject. The report regarding
accession was intended to be inclusive of the various opinions expressed and
attachment of the Summary Record would require a more careful reading if it
were to be attached.

The Representative of Argentina stated the function of the Summary Record
was to insure that the various views expressed in Committee consideration of
reports are available to all the members of the Conference. It was therefore
unnecessary to attach such Summary Records to Committee reports.

The Representative of Canada agreed with the Representative of the
United States, pointing out there were significant differences between views
included in the Summary Record and the report of the Committee.

The Representative of Malaysia suggested the content of the proposal of the
Representative of Chile could be included in the covering letter of the
Chairman to the Plenary.

The Representative of Switzerland agreed with the suggestion made by the
Representative of Malaysia and suggested the Chairman's letter note the report
was drafted by a small group.

The Representative of the United States disagreed with the suggestion of
the Representative of Malaysia and pointed out that the report of Committee TIT
wag intended to reflect all the views of the Committee. To submit a report
adopted unanimously by the Committee and then state in a letter from the
Chairman that some countries had reservations regarding the report was
contradictory. He suggested some reference might be made in the letter of
the Chairman indicating the Summary Record contained the differing opinions
regarding the proposals in all the reports made by this Committee.

The Representative of Chile suggested that the report regarding accession,
supersession and buy-out be noted in the letter of the Chairman as a report
adopted by the majority of the members while some minority views obtained.
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The Chairman recalled the proc lure adopt 1 at this morning's Plenary
was that no report was binding on members. The Summary Record is availible
to all members of the Conference 1d would t considered in future delibera-
tions, together with the reports. He, therefore, asked that no specific
res -~vations be made in the F~ :ar pre =ntatl " ns.

The Representative of Chile stated his suggestion was made in order to
avoid repetition in the Plenary. If no indication were made regarding his
delegation's reservations regarding the Committee's reports, he would have to
take them up in the Plenary. Then Chairman Ogiso said this course of action
was agreeable.

The Representative of Mexico noted a number of inaccuracies in legal
terminology existed in the Spanish translation and suggested corrections be
made. Chairman Ogiso asked the Mexican Representative and other Spanish-
speaking repr sentatives to bring any translati inaccuracies to the
Secretary.

The Representative of Japan asked if the questions of Settlement of Dis-
putes was still under consideration by the Working Group as Com. II/lS
contained a report on this subject. Chairman Ogiso responded negatively and
stated his covering letter would be revised to reflect the fact.

He stated that the next meeting of immittee II would be Thursday,
March 20, at a time to be announced by the Secretariat.

The meeting was adjourned at 12:55 p.m.
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The Cliairman recalilced the procedure wdopted wo Thic morning's Pleuary
was that no report wes bindinz on members. Tnc Summiry xecord 1s avail:l.e
to all menbers of the CZonferernce and would be coagidercd ina future deliveru-
tions, togetner with the reports. He, therefore, asked that no specific

T
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recervations T made in T

M.e Representative of Chile stated his suggectlon was made in order Lo
svoid repetition in the Plepary. IFf no indication were made refarding his
delegation's reservations regarding the Committee's rehorts, e would nave Lo
tale them up in the Plenary. Then Chairman 0giliso s&ld thaz courice of wotliorn
wae agreeable.

Trhe Representative of Mexico noted a number of inacouraci
ternminology existed in the Spanish translation end suggested corr
made. Chalrman Ogiso asked the Mexican Representative and othex
speaking representatives to bring any translation inaccuracies to tne
Secretary.

The Representative of Japan asked if the questions of Settlement of Dis-
putes was still under cousideration by the Working Group as Com. IL/15
contained a report oa this subject. Chairman Ogisc responded negatively and
stated his covering letter would ve revised to reflect the fact.

o nmeeving of Committee IT would be Thursday,

nat the aex
i be announced by the Secretariat.

me to

Tre neevning was adjourned at 22:55 p.m.
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PROVISTONAL OUMMARY RECORD--TWELITH SESSION OF COMMITTEE TT
THURSDAY, MARCH 20, 1969

Convening of the Session

Chairman Ogiso convened the session at 2:45 p.m. He asked the
Chairman of Working Group II-B, M. lemaitre of France, to introduce the
Group's Report (Com. II/16) on Amendment Processes, Withdrawal Provisions,
and Liability of Partners, Inter-se.

Discussion of the Report of Working Group II-B

M. Iemaitre in introducing the Report, noted that Chile and Australia
should be added to the list of members. The Report first takes up amend-
ments, noting four general principles on which consensus was reached, as
well as a number of majority and minority positions, and concludes with a
discussion of review procedures. The Working Group did not have sufficient
time to delve into ILiability Inter-se and Withdrawal. Most members felt

it better to leave these matters for later consideration when sufficient
time ie available.

The Representative of Mexico asked whether the parentheses around the
words "majority" and "minority" would be deleted.

The Representative of Korea recalled he had concluded that the report
was a summary of the Working Group discussions and that the majorities and
minorities should be noted as those of - e Working Group and not of the
Committee. He further noted that the word "draft" on page - of the Annex
should be deleted and that Com. II/ll, the Report of the Wirking Group on

Legal Status, referred only tc the majority/minority opinivns of 1e Working
Group.

The Representative of India favored deleting notati-ns of major sy and
minority support and substituting language to the effect that some of the
delegates were of a certain opinion while others were of a different opinion.
This would avoid long discussions to determine the majority and minority
opinions in the full Committee.

NOTE: Any changes or corrections in this Summary Record must be submitted
to the Secretary General within 48 hours.




he Heoresentative oF th United States agreed with removing "droadt."
He suggestea Tommittee discussiong to deteimine the majority and mincrity
vositions.

The Renrecentative of Mexico noted that this Renort would be Annex ©
to Com. II/]; in wnich majority and minority positions were stated regard-
taf obner items. The procedure should remain the same. He scupported the
crppention off the United Ttates.

The Reprecentative of Chile hel ieved that, without a point-by-point
dizcussion, it would be impossible to ascertain whether these majorities
#nd minorities were those of the Committee.

The Representative of Tunisia, recognizing the efforts put forth by
the Working Group, suggested that the Heport should be reflected as the
product of the Working Groun.

The Representative of the United Kingdom opvosed using an inconclusive
form of recommendation since ne believed that the majority and minority
positions of the Committee could be determined. He noted that the Committee
had usually concurred in the findings of its working groups.

The Representative of the United States, supporting Mexico, Tunisia, and
the Unlted Kingdom, noted that the Working Group's determination of views
nad required much work and should not e diminished by the Committee. If

any delegation believed that any majority or minority proposition did not
reflect the true sentiment of the Committee, it should be examined and
the actval sentiment determined. The Chairman proposed that this be done

2g to the relevant nrovositions. The Representative of Switzerland agreed
Y

acsociatzd himself with the statements by the United Kingdom and the
ted States.

The Representatives of Algeria, Federal Republic of Germany, Israel,
Italy, Zebanon and Syria felt the statement on vage 1 of the Annex to Com. TI/.6,
TA (majority) of the Committee felt that no amendment to the Operating Agree-
ment should be made without the consent of Parties," was the majority seutviment.
The Chairman, noting these sentiments, concluded +that the narentheses cshould
be removed.

On the next point (Annex, page 1), "A (min@rity) exprecssed the view
that any amendment to the Cperating Aprecment should be apnroved only by
Dlgnatories," the Representatives of Alreria, Ttaly, “obanon and Syris cunporbed
removing the parentheces. The Chalrman, noting thic, conciuded that they
should be romoved.

The next polnt considerced (Amnex, page ©) wio: "A (me)] rity) considercd
that the nmendments to the Interpovernmental fpreemer!, chould enter inho {orec
inw manner cimilar to that by which that Agreement ifter.f enterc into force ' .
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He further ctated that he would refl.ccht the ract that the Working Grouw
was not able to consider these items.

Adjournment

The Committee adjourned at 3:55 p.m.
















