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Mr. Chairman and Members of the Subcommittee: Thank you for the
opportunity to be here today to discuss the Commission's views on
amending the Communications Act of 1934, with regard to broadcast
license renewal procedures.

The Commission regards this as the most important legislative
matter affecting the broadcasting industry at this time. And we
strongly believe that there is a need for clarifying legislation.
Since this is so, I should like to discuss at some length the issues,
the events that have led to the présent confused situation, and how we
believe it should be clarified by legislation.

There are two distinct aspects of the license renewal process I
would like to address and distinguish here: first, the ordinary non-
comparative renewal, and, second, the renewal involving a competing
challenger. The scheme of the Communications Act is clear. The broad-
cast licensee is a public trustee, given a limited license which can
be renewed by the Commission only if it is in the public interest to

do so. The remewal process thus plays a central role in insuring that

licensees fulfill their public trustee responsibilities. And the
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Congress provided two procedural devices whereby a licensee's perform-
ance could be measured at renewal time. I shall discuss first the
ordinary renewal process not involving a competing application for the
same channel or frequency, and then address the more troublesome issues
arising from the comparative renewal hearing process involving a
competing applicant.

In the ordinary renewal process, the licensee each three years
must show that in its overall operations it has served the public
interest. The put ic in the area of the station can participate in
this process, either by filing informal complaints or by filing a
formal petition to deny. While the threat of non-renewal implicit in
the filing of public objections is a bedrock protection of the public
interest, it is important to remember that to gain renewal in this
ordinary,non-comparative situation, the licensee does not need to
demonstrate that its operation is somehow praiseworthy. Logically
and practically, we need only find that the applicant has served the
public interest in a manner that is sufficient - but no more - to get a
renewal in this non-comparative situation.

This brings me to the second situation -- one in which the renewal

applicant can be challenged by a newcomer filing a competing applica-

tion. It is this possibility of challenge that provides a competitive
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spur to the existing licensee. To avoid being challenged by a competi-
tor or to insure that the renewal applicant can prevail if challenged,

the broadcaster is given an incentive to provide better than just that
level of service that would warrant renewal in a non-comparative situ-
ation. The crucial question is, of course, what is the nature of that
better service -- how is it to be characterized. Mr. Chairman, I shall
devote most of my presentation to that issue, for it is in this area where
we believe clarifying legislation ie mnet needed.

The regular (non-comparative) renewal process

With one exception -- the desirability of the five-year license
term -- we think there is no need for lecislatimn relatino to the
regular (non-comparative) renewal nracess, The law is clear and workable.
The public is given notice of pending applications (Section 311(a)) and
has the right to participate in the renewal process, either by filing
informal comments or a formal petition to deny (Section 309). As pro-
vided in the statute, the burden is upon the petitioner to show, through
specific allegations of fact supported by affidavit, that there exist
substantial and material questions of fact raising the question that
a grant of the renewal would be prima facie inconsistent with the public
interest., If the petitioner meets that burden, the Commission must

1/
designate the application for a hearing; if it does not, the license

is renewed.

1/ The burden of proceeding with the introduction of evidence and the
burden of proof in the hearing are on the applicant, except that, as

to issues raised in a petition to deny, the Commission can assign either
or both burdens to the petitioner.
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A leading case involving the handling of petitions to deny under

the statute is Renewal of WMAL-TV, 27 FCC 2d 316 (1971). I should like to

submit for the record the Court's opinion (Chuck Stone v. FCC.),

Qphélding our WMAL decision since it aptly points up the pertinent law.

I do not mean to indicate that we have no problems with the non-
comparative renewal process, but only that we see no need for further
legislative refinements. The chie® - °° % -——"-- -attern of
petitioning groups to wait until just before the renewal date to
initiate discussions with a licancea ranrawnine ite caryice to the
area. The result all too often is a disorderly renewal process, replete

with crisis negotiations and last minute requests for extensions of

. time for the filing of petitioms to deny. .We are attempting to deal
with these problems in an overall rule making proceeding. Docket No.
2/
19153.

Our goal in that proceeding may be shortly stated: to foster a
continuing dialogue between the licensee and its public, so as to
avoid this trienni: explosion of interest and crisis. Our proposals
are focused largely on filing reforms, on periodic station announcements
of the licensee's status as a public trustee or its forthcoming renewal,

and on annual and revised renewal reporting forms.

2/During FY 1972, 68 petitions to deny were filed against 108 broad-
cast stations. Most were filed by minority groups and contained allega-
tions concerning ascertainment efforts, minority programming, and
employment practices.
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The underlying concept was aptly stated by Chief JusticelBurger --
to take full "... advantage of the public's 'active interest'..." in broad-
casting. It is as a practical matter very difficult for the Commission
effectively to judge whether its thousands of broadcast licensees are
reasonably and in good faith meeting the needs and interests of their
areas., Areas differ markedly in their needs, their problems, their
ethnic compositions and in a score of other relevant ways. The scheme
of the Act presupposes local outlets serving local needs; the genius
of the American system of broadcasting is its pluralism -- thousands
of licensees making individual judgments geared to the needs of their
particular service areas. To make the judgment whether licensees are
ascertaining and seeking to meet the needs and interests of their
areas, the Commission must rely upon " feedback" from those areas. To
facilitate this "feedback" and to facilitate the local resolution of dis-
putes is the centrel? #hwe-e ~F e o 4 ** ‘es and proposals in
Docket 19153.

There are other significant studies in this field., For example,
we are exploring in Docket No. 19518 what policies are appropriate to
prevent abuses in the field of ;eimbursements to petitioning groups.

In the important field of minority employment discrimination, we are

seeking ways to deal with emerging problems before the renewal stage --
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to effect needed changes removed from the context of a "life or death"
situation for the broadcaster. I will not detail these matters further,
but I would be glad to give you a report on our progress in these

areas. In the 19153 proceeding, I can assure the Subcommittee that we

are very close to a final decision.

The proposed five-year broadcast license term

Several of the license renewal bills under consideration by the
Subcommittee would amend the Communications Act to provide for a
renewal term of not longer than five years.

While various views have been expressed over the years on the
appropriate length of the license term, the Commission as early as
1957 commented favorably on three House bills proposing a five-year
term, and in October of that year requested similar legislation in its
legislative program for 1958, . . is ~=» nvecent view that the public
interest would be served by extending *-~ 1f~~~ce period from three

to five veare

(Commissioners Johnson and Hanle diaanocrae and‘would retain the
present three-year term. Commissioner H. Rex Lee questions the advis-
ability of adopting a five-year license renewal term simply to ease
administrative burdens. However, he feels that such an extension would
be justified if the legislation incorporates adequate competitive in-

centives similar to those proposed later in this statement.)
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We believe that significant benefits would flow from an increase
in the license term. The number of renewal applications processed
annually would be reduced from approximately 2,700 to 1,600. We would
not like to suggest that this reduction would solve our budgetary
problems, but it would facilitate a more thoroueh review of each
application filed. This closer look should also result in the reso-
lution of many problems which presently require an application to be
placed on deferred status.

As to the argument that increasing the license term might have
the effect of lessening licensee responsibility, we believe that the
tools presently available to the Commission are adedquate to protect
the public interest during the longer license term provosed. First,
. the Commission can continue to review a licensee's past record at
renewal time, a process that should be no less effective because
conducted every fifth year rather than every third. In addition, as
I stated, our renewal policies and procedures have been and are being
directed toward insuring a continuing dialogue between the licensee
and citizens in order to promote the local resolution of citizens'
complaints about broadcast service as they arise.

We do not view the longer license term as in any way diminishing

the impact of these policies. Moreover, in the event that a particularly
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serious question is raised about a licensee's performance, we could
continue to exercise our options to require the filing of an early
renewal application, or institute a revocation proceeding.

The comparative ---ewa

It is in the area of the comparative renewal process that we have
the most serious problems and where clarifying legislation is most urgent.
And yet the controlling principles are not, we peileve, serrouslLy open
to great debate. Let me first state those principles.

Congress wisely provided for a competitive spur to existing
licensees-- to promote substantial rather than just minimal service
barely meeting the public interest standard. But at the same time the
Congress recognized the need for stability in broadcast operations.
Broadcasting requires a substantial financial investment. If a broad-
caster makes that investment and does render meritorious service, ?t
would be a distinct disservice to the public interest to reward that
effort either with a denial of renewal or a serious threat of denial.
Indeed, such a policy would serve as an inducement for the onportunist
to obtain a license for the sole purpose of maximizing short-term
I » on the theory that the license might well be terminated
regardless of the quality of service rendered. So a rational com-
parative renewal policy must reflect an appropriate balance between
maintaining a competitive spur and insuring stability in broadcast

operations -- both essential elements of the public interest.
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We believe that a number of common sense conclusions flow rom
these general principles:

The renewal applicant in a comparative renewal situa on
should be judged on his record, and must run on his record. I. this
record is meritorious, or substantial, or strong, or solid, or reason-
able, or whatever label one uses to designate the quality of s¢. vice
sought -- he should be renewed. Otherwise; there is no stabil: y.

The renewal applicant's record should not have to be out-
standing - that is, even better than meritorious, substantial c¢. what-
ever - to warrant remewal -- any more than renewal in a comparacive hear-
ing context is likely to be awarded on the basis of a minimal i1.cord of

service in the public interest. For as the Court noted in the reater

Boston case, it would disserve the public interest to adopt policies

where only "extraordinary performance" could reasonably expect ~2newal.
Again. stability would be sacrificed by such a policy.

) Further, and of utmost importance, the renewal appli int's
record should not be judged against or required to be superior > some
industry average. If this were true, a renewal applicant's pubiic
service efforts would be judged against an ever-higher standard -- until
40, 50, 60 percent of the broadcast day were taken up with loca

informational or other public service programming,
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If multiple ownership patterns are to be revised, the onlv fai+ and

rationa.’ evmave da ke cceTmmalad 0 L4 LY o 1-0__ _______ - - gs Further
™ . * ’

to atter . rough hundreds of ad hoc

renewal proceedings would be an adminic4~-%*--- “----—-- {t would

paralyze the Commission.

If these precepts are so cl ar and so much a matter of commo
sense -- and we believe they are -- the question naturally arises:
How did we get to the present state of confusion and why are we
strongly urging the enactment of clarifying legislation? Frankly, we
are here because of an and a series

of court decisions that have inhibited our efforts to remedy the

situation.
. Past history, from ' AL to the present.

Because the past is so important to an understanding of the issues

before you, I should like now to develop that history.

The first important ruling in this field was Hearst ladio, Inc.

(WBAL), 15 FCC 1149 (1951). After a comparative hearing, the Commission
favored the existing licensee, stating that where a choice must be made
between a renewal applicant and a newcomer, a grant will normally be made
to the existing station if its operation has been meritorious. The
thrust of the decision was that a good past record was determinative,

despite preferences to the newcomer on such factors as integration of

ownership and management, loca residence, and diversification.
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"Nor is the significance of this case limited to the
impact on media ownership in Boston. For the Commission
also speaks generally of situations in which a new '
competitor 1s seeking the right to broadcast as against
a present broadcast license holder. We suggest that the
standards at renewal time ought to be the same standards
that would prevail if all applicants were new applicants.
In doing so the Commission removes an ambiguity in its
comparative hearing standards and procedures.”

* % *

"The door is thus opened for »c:\ ¢ :zens to challenge

media giants in their local community at renewal time with

some hope for success before the licensing agency where

previously the on ' response had been a blind reaffirmation

of the present license holder.”

When the Commission reconsidered the decision later in 1969, it
did make an effort to improve the situation but only in a belated and
somewhat cryptic fash m. In the very last paragraph of its opinion
it recited the prior history of the case ané noted that WHDH had
operated for the mo: . part under various temporary authorizationms due
to the Com ision's concern with the " iroads made by WHDH upon the rules
governing fair and orderly adjudication.' The majority called the
situation "anique.” This was sufficient to win affirmahce upon appeal.
The Commission argued -- and the Court agreed -- that the 1965 Policy
was applicable only t ‘:ause the case was ui que in light of its ex parte
background. It was not the ordinary comparative remewal proceeding
where a « ffere: = result might well have been reached because, as the

Court noted, "legit iate renewal expectations [are] implicit in the

ructure of the Act" (444 F.2d at 854).
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The WHDH decision had enormous repercussions. The industry trade
press viewed the matter as '"$3 Billion in Stations Down the rain in
Broadcasting" (Broadcasting, February 3, 1969 at p. 19). Scholars
such as Professor Jaffe at Harvard criticized the decision as wholly
unsound and inimical to the public interest. = And it er ende d a
spate of competing applications to regular renewal applicants. Where:
only one such application had been filed in fiscal year 1968, 24 com-
peting applications were filed in the next two years, including 9 in
TV. That many clearly hoped to win on the diversification factor was
shown by the KNBC-TV case, 21 FCC 2d 195 (1970), where the competing
applicant so stated.

The Senate Communications Subcommittee considered the matter in
its hearings on S. 2004 -- the Pastore bill (91st Cong., lst Sess.
(1969)). The bill provided that if the Commission finds the past
record of the licensee to be in the public interest, it shall grant
a renewal. Competing applicants would be considered only if the
incumbent's license is not renewed. In testimony on the bill, a
majority of the Commission indicated that the bill's basic objective
of promoting predictability and stability of broadcast operations could

6/
best be achieved by administrative action.

2/ Jaffe, WHDH: The FCC and Broadcasting License Renewals, 82 Harv.

L. Rev. 1693 (1969).

6/ Commissioner Wells, Robert E. Lee, and I dissented. 1In my statement,
I pointed out the need for legislative action to remedy the effect of the
WHDH decision and proposed legislation very similar to that recommended
today. See Hearings on S. 2004, pp. 393-94.

Y
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In January 1970 the (ommission took such ac ion, with the issuance
of its Policy Statement on Comparative Hearings Involving Regular Renewal
Applicants, a copy of which I offer for the record. That Statement was
designed to end the confusion created by the WHDH case and to set aside
the first WHDH opinion. The 1970 Statement, rather than the 1965 one,
was to govern the comparative hearing involving the regular renewal
applicant. And it was to do so in accordance with the principles I
set out at the start of this discussion:

The renewal applicant was to run on his record; contr-—=— *-
what was a .owed in WBAL he would not be permitted to "upgrade' .....
he had been challenged.

) If the applicant for renewal showed in a hearing that his
service during the preceding license term had substantially met the
needs and interests of his area (ani had not otherwise been charapterized
by serious deficiencies), he would get a controlling preference. Indeed,
the hearing would have been cut off at that point, without regard to the
newcomer's claim for preference on other scores. If the renewal appli-
cant could not have shown a record of substantial service, he would
have been at a marked disadvantage, barring the case where his competitor
was also deficient in one or more important respects. The Commission
stressed that it was using the term "substantial" in the sense of
"solid", "strong" performance, as contrasted with a éervice only mini-

mally meeting the needs and interests of the area.




i) Where a renewal épplicant was initially awarded a grant as
consistent with the Commission's multiple ownership rules and policies,
and thereafter proceeded to render substantial service to his area, it
would be unfair and unsound to oust him on the basis of a comparative

demerit because of his media holdings.

In February 1971 the Commission issued a Notice of Inquiry in
Docket 19154, a copy of which I again offer for the record. The purpose

of this Inquiry is to explore whether it is feasible to supply some

general guidance in the television field concerning what constitutes
substantial service within the meaning of the 1970 Statement. The
Commission stressed that "it had ... no intention, now or at any future
time, to try to delineate that X% of time meed be devoted to a particular
programming area such as agriculture, religious, etc.'" Rather, it pro-
posed general guidelines in only two areas that are ctitically important
both to the Congressional and Commission allocation scheme -- local
programming and programming designed to contribute to an informed
electorate., And even in those areas, the Commission pointed out that
any guidelines adopted would not constitute requireme ts that would
automatically be definitive, either for or against the renewal applicant,
and that the hearing process would necessarily be available for the full

exploration of contentions on this crucial aspect.
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The next i1 ortant development was the Court's opinion in

:izens “ommunications Center v. FCC, in June, 1971, hnldino inwvalid

the 1970 Policy Statement. The Commission had there provided for a full
comparison between the incumbent and challenger only where in an initial
stage of the hearing the incumbent could not demonstrate a past reco;d

of substantial service without serious deficiencies. The Court, citing

Ashbacker Radio Corp. v. FCC 326 U.S. 327 (1945), held that this trun-

cated procedure violated Section 309(e) of the Communications Act, v»i-h
requires a single full hearing in which the parties may develop evi

and be adjudged on all relevant criteria.

That is the essential holi ng of the Citizens case. But the opinion

also contains troublesome dicta. Thus, the Court states that it " . . .
recognizes that the public itself will suffer if incumbent licensees
cannot reasonably expect renewal when they have rendered superior
service" (n. 35) -- that ". . . superior performance should be a
plus of major significance i8 renewal proceedings ....'" The dif-
ficulty here is the word, "superior." For in a later opinion issued

| May 1972 the Court stated tha? it ". . . used the word 'superior'
in its ordinary dictionary meaning: 'far above the average' +..."

(463 F 2d 822 ( '72.)) And the Court stated, "Diversification is

a factor properly to be weighed and balanced with other important
factors, including the renewal applicant's prior record, at a renewal

hearing."
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The Court suggested that the Commission in its rule making
proceedings should try to clarify what constitutes "superior" service.l/
In line with this suggestion, the Commission in August 1971 issued a
Further Notice in 19154, to take account of the Court's action in
Citizens. The Commission stated that the‘Court had misread '"substantial"
service as meaning minimal service just meeting the public interest
standérd. We also observed that the term "superior" canmnot realistically
" be used in a comparative sense, because it results in ever increasing
amounts of public service programming to the detriment of what the
public reasonably wants in light of other interests., But the Commission
stressed that it was unnecessary to dwell on the label, and that what
counts are the guidelines adopted to indicate the type of service which,
if achieved, is of such a nature that one ". . . can reasonably expect
renewal." Similarly, on the diversification issue, the Commission
expressed its belief that the Court was not seeking to have the owner-

ship patterns of the broadcast industry restructured through the renewal

process,

7/ 1In a later decision, the Court made clear that it is within the
Commission's discretion to proceed here either by rule or by ad hoc
decisions. See Citizens Communications Center, 463 F. 2d 822 (1972).
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Need for clarifying legislation

The above history surely points up the desirability of
clarifying legislation. We are not saying that in the absence of
such legislation the Commission will be unable to protect the
public interest. That is the statutory standard, and you have
delegated to us broad, expansive powers go follow policies that
effectively promote that standard. We perceive nothing in the
Act's provisions that would compel us, the expert agency, to
adopt policies in this crucial renewal area that would in our
Judgment frustrate the "larger and more effective use of radio

. in the public interest” (Section 303(g)). Tet me afress that if
we are proven wrong on this fundamental premi-- -+ ~~—~ f-%ure
time, there would be the most comnellino need far legislat®-~-— =
order to preserve the g

But precisely because the area is so important and has
become so confused, between the meanderings of the Commission and
the Court, we believe that clarifying legislation ig —--—- -——>~=~ ‘ate
and necessary. Just consider éhe present confusion on the crucial
question of the weight to be accorded a comparative renewal

applicant's past record. Must it be "superior" or "substantial"
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to warrant a "plus"? Indeed, the concurring statement of
Judge MacKinnon in Citizens asserts that if it is desirable
to ". . . substitute a standard of substantial service for the

best possible service to the public . . . it must be accomplished

by amendment of the statute." The treatment of the diversifica-
tion issue is similarly in a state of confusion. And while it is
clear under Citizens that we must hold a single full hearing
exploring all the evidence, that nevertheless still leaves
unanswered some perplexing questions: If the incumbent does

provide service such that the public interest would suffer if

he could not "reasonably expect renewal," why should he not be

renewed at that point? And what is the purpose or use of the
remainder of the "full" hearing?

This is not a question of construing the Constitution
but rather the statute. In this regard, the Commission and the
Courts have not served you or the public well, Left alone. we may
eventually make our way out of this muddle. B~ = —=**' --+=-"1
further litigation, with a consequent further pe 7 ~f ooty

- .

and with no assurance that what best serves the 28t
will p=~---*" You can give that assurance and end the ur :rtainty.
Because the area is of such critical importance, we urge you to do

SO.




Recommended legislation

As for the legislative action to be taken, I would
reiterate that there is no need to tirlar wi+h +ha nregent
statutory standard or processes in the non-comparative renewal
area. The public interest staﬁdard is as good a statutory
guideline as is feasible in this field. We therefore do not
support pending bills which would substitute in the hearing
process a new standard such ae "ennd Fadeh affav+M tg agcertain

~ 7/

or meet the area's neede and dméamnmen~ It is not at all

clear what is meant by "good faith" effort. The term is

defined as "a state of mind indicating honesty and lawfulness

of purpose . . . " (Webster's Third New International Dictionary,
p. 978). 1Is the test then a subjective one? Does it mean that
if a renewal applicant indisputably has acted in the best of

faith, but his performance ig just not minimally adequate, he

must nevertheless be renewed?

8/ Whiie the bills like H.... -854 make this new standard of

"good faith effort" and absence of "callous d¥-vegard" for law

or FCC regulation applicable only to the hearing process, obviously
the same standard would control how the term "public interest"
would be construed in the non-hearing case. It would make no

sense to have two different standard in these circumstances.









































































