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Mr. Chairman and Members of the Subcommittee: Thank you for the
opportunity to be here today to discuss the Commission's views on
amending the Communications Act of 1934, with regard to broadcast
license renewal procedures.

The Commission regards this as the most important legislative
matter affecting the broadcasting industry at this time. And we
strongly believe that there is a need for clarifying legislation.
Since this is so, I should like to discuss at some length the issues,
the events that have led to the présent confused situation, and how we
believe it should be clarified by legislation.

There are two distinct aspects of the license renewal process I
would like to address and distinguish here: first, the ordinary non-
comparative renewal, and, second, the renewal involving a competing
challenger. The scheme of the Communications Act is clear. The broad-
cast licensee is a public trustee, given a limited license which can
be renewed by the Commission only if it is in the public interest to

do so. The remewal process thus plays a central role in insuring that

licensees fulfill their public trustee responsibilities. And the
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Congress provided two procedural devices whereby a licensee's perform-
ance could be measured at renewal time. I shall discuss first the
ordinary renewal process not involving a competing application for the
same channel or frequency, and then address the more troublesome issues
arising from the comparative renewal hearing process involving a
competing applicant.

In the ordinary renewal process, the licensee each three years
must show that in its overall operations it has served the public
interest. The put ic in the area of the station can participate in
this process, either by filing informal complaints or by filing a
formal petition to deny. While the threat of non-renewal implicit in
the filing of public objections is a bedrock protection of the public
interest, it is important to remember that to gain renewal in this
ordinary,non-comparative situation, the licensee does not need to
demonstrate that its operation is somehow praiseworthy. Logically
and practically, we need only find that the applicant has served the
public interest in a manner that is sufficient - but no more - to get a
renewal in this non-comparative situation.

This brings me to the second situation -- one in which the renewal

applicant can be challenged by a newcomer filing a competing applica-

tion. It is this possibility of challenge that provides a competitive
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spur to the existing licensee. To avoid being challenged by a competi-
tor or to insure that the renewal applicant can prevail if challenged,

the broadcaster is given an incentive to provide better than just that
level of service that would warrant renewal in a non-comparative situ-
ation. The crucial question is, of course, what is the nature of that
better service -- how is it to be characterized. Mr. Chairman, I shall
devote most of my presentation to that issue, for it is in this area where
we believe clarifying legislation ie mnet needed.

The regular (non-comparative) renewal process

With one exception -- the desirability of the five-year license
term -- we think there is no need for lecislatimn relatino to the
regular (non-comparative) renewal nracess, The law is clear and workable.
The public is given notice of pending applications (Section 311(a)) and
has the right to participate in the renewal process, either by filing
informal comments or a formal petition to deny (Section 309). As pro-
vided in the statute, the burden is upon the petitioner to show, through
specific allegations of fact supported by affidavit, that there exist
substantial and material questions of fact raising the question that
a grant of the renewal would be prima facie inconsistent with the public
interest., If the petitioner meets that burden, the Commission must

1/
designate the application for a hearing; if it does not, the license

is renewed.

1/ The burden of proceeding with the introduction of evidence and the
burden of proof in the hearing are on the applicant, except that, as

to issues raised in a petition to deny, the Commission can assign either
or both burdens to the petitioner.
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A leading case involving the handling of petitions to deny under

the statute is Renewal of WMAL-TV, 27 FCC 2d 316 (1971). I should like to

submit for the record the Court's opinion (Chuck Stone v. FCC.),

Qphélding our WMAL decision since it aptly points up the pertinent law.

I do not mean to indicate that we have no problems with the non-
comparative renewal process, but only that we see no need for further
legislative refinements. The chie® - °° % -——"-- -attern of
petitioning groups to wait until just before the renewal date to
initiate discussions with a licancea ranrawnine ite caryice to the
area. The result all too often is a disorderly renewal process, replete

with crisis negotiations and last minute requests for extensions of

. time for the filing of petitioms to deny. .We are attempting to deal
with these problems in an overall rule making proceeding. Docket No.
2/
19153.

Our goal in that proceeding may be shortly stated: to foster a
continuing dialogue between the licensee and its public, so as to
avoid this trienni: explosion of interest and crisis. Our proposals
are focused largely on filing reforms, on periodic station announcements
of the licensee's status as a public trustee or its forthcoming renewal,

and on annual and revised renewal reporting forms.

2/During FY 1972, 68 petitions to deny were filed against 108 broad-
cast stations. Most were filed by minority groups and contained allega-
tions concerning ascertainment efforts, minority programming, and
employment practices.
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The underlying concept was aptly stated by Chief JusticelBurger --
to take full "... advantage of the public's 'active interest'..." in broad-
casting. It is as a practical matter very difficult for the Commission
effectively to judge whether its thousands of broadcast licensees are
reasonably and in good faith meeting the needs and interests of their
areas., Areas differ markedly in their needs, their problems, their
ethnic compositions and in a score of other relevant ways. The scheme
of the Act presupposes local outlets serving local needs; the genius
of the American system of broadcasting is its pluralism -- thousands
of licensees making individual judgments geared to the needs of their
particular service areas. To make the judgment whether licensees are
ascertaining and seeking to meet the needs and interests of their
areas, the Commission must rely upon " feedback" from those areas. To
facilitate this "feedback" and to facilitate the local resolution of dis-
putes is the centrel? #hwe-e ~F e o 4 ** ‘es and proposals in
Docket 19153.

There are other significant studies in this field., For example,
we are exploring in Docket No. 19518 what policies are appropriate to
prevent abuses in the field of ;eimbursements to petitioning groups.

In the important field of minority employment discrimination, we are

seeking ways to deal with emerging problems before the renewal stage --
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to effect needed changes removed from the context of a "life or death"
situation for the broadcaster. I will not detail these matters further,
but I would be glad to give you a report on our progress in these

areas. In the 19153 proceeding, I can assure the Subcommittee that we

are very close to a final decision.

The proposed five-year broadcast license term

Several of the license renewal bills under consideration by the
Subcommittee would amend the Communications Act to provide for a
renewal term of not longer than five years.

While various views have been expressed over the years on the
appropriate length of the license term, the Commission as early as
1957 commented favorably on three House bills proposing a five-year
term, and in October of that year requested similar legislation in its
legislative program for 1958, . . is ~=» nvecent view that the public
interest would be served by extending *-~ 1f~~~ce period from three

to five veare

(Commissioners Johnson and Hanle diaanocrae and‘would retain the
present three-year term. Commissioner H. Rex Lee questions the advis-
ability of adopting a five-year license renewal term simply to ease
administrative burdens. However, he feels that such an extension would
be justified if the legislation incorporates adequate competitive in-

centives similar to those proposed later in this statement.)




-7-

We believe that significant benefits would flow from an increase
in the license term. The number of renewal applications processed
annually would be reduced from approximately 2,700 to 1,600. We would
not like to suggest that this reduction would solve our budgetary
problems, but it would facilitate a more thoroueh review of each
application filed. This closer look should also result in the reso-
lution of many problems which presently require an application to be
placed on deferred status.

As to the argument that increasing the license term might have
the effect of lessening licensee responsibility, we believe that the
tools presently available to the Commission are adedquate to protect
the public interest during the longer license term provosed. First,
. the Commission can continue to review a licensee's past record at
renewal time, a process that should be no less effective because
conducted every fifth year rather than every third. In addition, as
I stated, our renewal policies and procedures have been and are being
directed toward insuring a continuing dialogue between the licensee
and citizens in order to promote the local resolution of citizens'
complaints about broadcast service as they arise.

We do not view the longer license term as in any way diminishing

the impact of these policies. Moreover, in the event that a particularly
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serious question is raised about a licensee's performance, we could
continue to exercise our options to require the filing of an early
renewal application, or institute a revocation proceeding.

The comparative ---ewa

It is in the area of the comparative renewal process that we have
the most serious problems and where clarifying legislation is most urgent.
And yet the controlling principles are not, we peileve, serrouslLy open
to great debate. Let me first state those principles.

Congress wisely provided for a competitive spur to existing
licensees-- to promote substantial rather than just minimal service
barely meeting the public interest standard. But at the same time the
Congress recognized the need for stability in broadcast operations.
Broadcasting requires a substantial financial investment. If a broad-
caster makes that investment and does render meritorious service, ?t
would be a distinct disservice to the public interest to reward that
effort either with a denial of renewal or a serious threat of denial.
Indeed, such a policy would serve as an inducement for the onportunist
to obtain a license for the sole purpose of maximizing short-term
I » on the theory that the license might well be terminated
regardless of the quality of service rendered. So a rational com-
parative renewal policy must reflect an appropriate balance between
maintaining a competitive spur and insuring stability in broadcast

operations -- both essential elements of the public interest.
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We believe that a number of common sense conclusions flow rom
these general principles:

The renewal applicant in a comparative renewal situa on
should be judged on his record, and must run on his record. I. this
record is meritorious, or substantial, or strong, or solid, or reason-
able, or whatever label one uses to designate the quality of s¢. vice
sought -- he should be renewed. Otherwise; there is no stabil: y.

The renewal applicant's record should not have to be out-
standing - that is, even better than meritorious, substantial c¢. what-
ever - to warrant remewal -- any more than renewal in a comparacive hear-
ing context is likely to be awarded on the basis of a minimal i1.cord of

service in the public interest. For as the Court noted in the reater

Boston case, it would disserve the public interest to adopt policies

where only "extraordinary performance" could reasonably expect ~2newal.
Again. stability would be sacrificed by such a policy.

) Further, and of utmost importance, the renewal appli int's
record should not be judged against or required to be superior > some
industry average. If this were true, a renewal applicant's pubiic
service efforts would be judged against an ever-higher standard -- until
40, 50, 60 percent of the broadcast day were taken up with loca

informational or other public service programming,
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If multiple ownership patterns are to be revised, the onlv fai+ and

rationa.’ evmave da ke cceTmmalad 0 L4 LY o 1-0__ _______ - - gs Further
™ . * ’

to atter . rough hundreds of ad hoc

renewal proceedings would be an adminic4~-%*--- “----—-- {t would

paralyze the Commission.

If these precepts are so cl ar and so much a matter of commo
sense -- and we believe they are -- the question naturally arises:
How did we get to the present state of confusion and why are we
strongly urging the enactment of clarifying legislation? Frankly, we
are here because of an and a series

of court decisions that have inhibited our efforts to remedy the

situation.
. Past history, from ' AL to the present.

Because the past is so important to an understanding of the issues

before you, I should like now to develop that history.

The first important ruling in this field was Hearst ladio, Inc.

(WBAL), 15 FCC 1149 (1951). After a comparative hearing, the Commission
favored the existing licensee, stating that where a choice must be made
between a renewal applicant and a newcomer, a grant will normally be made
to the existing station if its operation has been meritorious. The
thrust of the decision was that a good past record was determinative,

despite preferences to the newcomer on such factors as integration of

ownership and management, loca residence, and diversification.
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"Nor is the significance of this case limited to the
impact on media ownership in Boston. For the Commission
also speaks generally of situations in which a new '
competitor 1s seeking the right to broadcast as against
a present broadcast license holder. We suggest that the
standards at renewal time ought to be the same standards
that would prevail if all applicants were new applicants.
In doing so the Commission removes an ambiguity in its
comparative hearing standards and procedures.”

* % *

"The door is thus opened for »c:\ ¢ :zens to challenge

media giants in their local community at renewal time with

some hope for success before the licensing agency where

previously the on ' response had been a blind reaffirmation

of the present license holder.”

When the Commission reconsidered the decision later in 1969, it
did make an effort to improve the situation but only in a belated and
somewhat cryptic fash m. In the very last paragraph of its opinion
it recited the prior history of the case ané noted that WHDH had
operated for the mo: . part under various temporary authorizationms due
to the Com ision's concern with the " iroads made by WHDH upon the rules
governing fair and orderly adjudication.' The majority called the
situation "anique.” This was sufficient to win affirmahce upon appeal.
The Commission argued -- and the Court agreed -- that the 1965 Policy
was applicable only t ‘:ause the case was ui que in light of its ex parte
background. It was not the ordinary comparative remewal proceeding
where a « ffere: = result might well have been reached because, as the

Court noted, "legit iate renewal expectations [are] implicit in the

ructure of the Act" (444 F.2d at 854).
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The WHDH decision had enormous repercussions. The industry trade
press viewed the matter as '"$3 Billion in Stations Down the rain in
Broadcasting" (Broadcasting, February 3, 1969 at p. 19). Scholars
such as Professor Jaffe at Harvard criticized the decision as wholly
unsound and inimical to the public interest. = And it er ende d a
spate of competing applications to regular renewal applicants. Where:
only one such application had been filed in fiscal year 1968, 24 com-
peting applications were filed in the next two years, including 9 in
TV. That many clearly hoped to win on the diversification factor was
shown by the KNBC-TV case, 21 FCC 2d 195 (1970), where the competing
applicant so stated.

The Senate Communications Subcommittee considered the matter in
its hearings on S. 2004 -- the Pastore bill (91st Cong., lst Sess.
(1969)). The bill provided that if the Commission finds the past
record of the licensee to be in the public interest, it shall grant
a renewal. Competing applicants would be considered only if the
incumbent's license is not renewed. In testimony on the bill, a
majority of the Commission indicated that the bill's basic objective
of promoting predictability and stability of broadcast operations could

6/
best be achieved by administrative action.

2/ Jaffe, WHDH: The FCC and Broadcasting License Renewals, 82 Harv.

L. Rev. 1693 (1969).

6/ Commissioner Wells, Robert E. Lee, and I dissented. 1In my statement,
I pointed out the need for legislative action to remedy the effect of the
WHDH decision and proposed legislation very similar to that recommended
today. See Hearings on S. 2004, pp. 393-94.

Y
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In January 1970 the (ommission took such ac ion, with the issuance
of its Policy Statement on Comparative Hearings Involving Regular Renewal
Applicants, a copy of which I offer for the record. That Statement was
designed to end the confusion created by the WHDH case and to set aside
the first WHDH opinion. The 1970 Statement, rather than the 1965 one,
was to govern the comparative hearing involving the regular renewal
applicant. And it was to do so in accordance with the principles I
set out at the start of this discussion:

The renewal applicant was to run on his record; contr-—=— *-
what was a .owed in WBAL he would not be permitted to "upgrade' .....
he had been challenged.

) If the applicant for renewal showed in a hearing that his
service during the preceding license term had substantially met the
needs and interests of his area (ani had not otherwise been charapterized
by serious deficiencies), he would get a controlling preference. Indeed,
the hearing would have been cut off at that point, without regard to the
newcomer's claim for preference on other scores. If the renewal appli-
cant could not have shown a record of substantial service, he would
have been at a marked disadvantage, barring the case where his competitor
was also deficient in one or more important respects. The Commission
stressed that it was using the term "substantial" in the sense of
"solid", "strong" performance, as contrasted with a éervice only mini-

mally meeting the needs and interests of the area.




i) Where a renewal épplicant was initially awarded a grant as
consistent with the Commission's multiple ownership rules and policies,
and thereafter proceeded to render substantial service to his area, it
would be unfair and unsound to oust him on the basis of a comparative

demerit because of his media holdings.

In February 1971 the Commission issued a Notice of Inquiry in
Docket 19154, a copy of which I again offer for the record. The purpose

of this Inquiry is to explore whether it is feasible to supply some

general guidance in the television field concerning what constitutes
substantial service within the meaning of the 1970 Statement. The
Commission stressed that "it had ... no intention, now or at any future
time, to try to delineate that X% of time meed be devoted to a particular
programming area such as agriculture, religious, etc.'" Rather, it pro-
posed general guidelines in only two areas that are ctitically important
both to the Congressional and Commission allocation scheme -- local
programming and programming designed to contribute to an informed
electorate., And even in those areas, the Commission pointed out that
any guidelines adopted would not constitute requireme ts that would
automatically be definitive, either for or against the renewal applicant,
and that the hearing process would necessarily be available for the full

exploration of contentions on this crucial aspect.
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The next i1 ortant development was the Court's opinion in

:izens “ommunications Center v. FCC, in June, 1971, hnldino inwvalid

the 1970 Policy Statement. The Commission had there provided for a full
comparison between the incumbent and challenger only where in an initial
stage of the hearing the incumbent could not demonstrate a past reco;d

of substantial service without serious deficiencies. The Court, citing

Ashbacker Radio Corp. v. FCC 326 U.S. 327 (1945), held that this trun-

cated procedure violated Section 309(e) of the Communications Act, v»i-h
requires a single full hearing in which the parties may develop evi

and be adjudged on all relevant criteria.

That is the essential holi ng of the Citizens case. But the opinion

also contains troublesome dicta. Thus, the Court states that it " . . .
recognizes that the public itself will suffer if incumbent licensees
cannot reasonably expect renewal when they have rendered superior
service" (n. 35) -- that ". . . superior performance should be a
plus of major significance i8 renewal proceedings ....'" The dif-
ficulty here is the word, "superior." For in a later opinion issued

| May 1972 the Court stated tha? it ". . . used the word 'superior'
in its ordinary dictionary meaning: 'far above the average' +..."

(463 F 2d 822 ( '72.)) And the Court stated, "Diversification is

a factor properly to be weighed and balanced with other important
factors, including the renewal applicant's prior record, at a renewal

hearing."
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The Court suggested that the Commission in its rule making
proceedings should try to clarify what constitutes "superior" service.l/
In line with this suggestion, the Commission in August 1971 issued a
Further Notice in 19154, to take account of the Court's action in
Citizens. The Commission stated that the‘Court had misread '"substantial"
service as meaning minimal service just meeting the public interest
standérd. We also observed that the term "superior" canmnot realistically
" be used in a comparative sense, because it results in ever increasing
amounts of public service programming to the detriment of what the
public reasonably wants in light of other interests., But the Commission
stressed that it was unnecessary to dwell on the label, and that what
counts are the guidelines adopted to indicate the type of service which,
if achieved, is of such a nature that one ". . . can reasonably expect
renewal." Similarly, on the diversification issue, the Commission
expressed its belief that the Court was not seeking to have the owner-

ship patterns of the broadcast industry restructured through the renewal

process,

7/ 1In a later decision, the Court made clear that it is within the
Commission's discretion to proceed here either by rule or by ad hoc
decisions. See Citizens Communications Center, 463 F. 2d 822 (1972).
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Need for clarifying legislation

The above history surely points up the desirability of
clarifying legislation. We are not saying that in the absence of
such legislation the Commission will be unable to protect the
public interest. That is the statutory standard, and you have
delegated to us broad, expansive powers go follow policies that
effectively promote that standard. We perceive nothing in the
Act's provisions that would compel us, the expert agency, to
adopt policies in this crucial renewal area that would in our
Judgment frustrate the "larger and more effective use of radio

. in the public interest” (Section 303(g)). Tet me afress that if
we are proven wrong on this fundamental premi-- -+ ~~—~ f-%ure
time, there would be the most comnellino need far legislat®-~-— =
order to preserve the g

But precisely because the area is so important and has
become so confused, between the meanderings of the Commission and
the Court, we believe that clarifying legislation ig —--—- -——>~=~ ‘ate
and necessary. Just consider éhe present confusion on the crucial
question of the weight to be accorded a comparative renewal

applicant's past record. Must it be "superior" or "substantial"
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to warrant a "plus"? Indeed, the concurring statement of
Judge MacKinnon in Citizens asserts that if it is desirable
to ". . . substitute a standard of substantial service for the

best possible service to the public . . . it must be accomplished

by amendment of the statute." The treatment of the diversifica-
tion issue is similarly in a state of confusion. And while it is
clear under Citizens that we must hold a single full hearing
exploring all the evidence, that nevertheless still leaves
unanswered some perplexing questions: If the incumbent does

provide service such that the public interest would suffer if

he could not "reasonably expect renewal," why should he not be

renewed at that point? And what is the purpose or use of the
remainder of the "full" hearing?

This is not a question of construing the Constitution
but rather the statute. In this regard, the Commission and the
Courts have not served you or the public well, Left alone. we may
eventually make our way out of this muddle. B~ = —=**' --+=-"1
further litigation, with a consequent further pe 7 ~f ooty

- .

and with no assurance that what best serves the 28t
will p=~---*" You can give that assurance and end the ur :rtainty.
Because the area is of such critical importance, we urge you to do

SO.




Recommended legislation

As for the legislative action to be taken, I would
reiterate that there is no need to tirlar wi+h +ha nregent
statutory standard or processes in the non-comparative renewal
area. The public interest staﬁdard is as good a statutory
guideline as is feasible in this field. We therefore do not
support pending bills which would substitute in the hearing
process a new standard such ae "ennd Fadeh affav+M tg agcertain

~ 7/

or meet the area's neede and dméamnmen~ It is not at all

clear what is meant by "good faith" effort. The term is

defined as "a state of mind indicating honesty and lawfulness

of purpose . . . " (Webster's Third New International Dictionary,
p. 978). 1Is the test then a subjective one? Does it mean that
if a renewal applicant indisputably has acted in the best of

faith, but his performance ig just not minimally adequate, he

must nevertheless be renewed?

8/ Whiie the bills like H.... -854 make this new standard of

"good faith effort" and absence of "callous d¥-vegard" for law

or FCC regulation applicable only to the hearing process, obviously
the same standard would control how the term "public interest"
would be construed in the non-hearing case. It would make no

sense to have two different standard in these circumstances.
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The basic structure for the American system of broadcasting,
created in ﬁhe 1920's and early 1930's, was premised on the
twin concepts of private responsibility and public account-
ability. In that the broadcaster was authorized to use the
publ: : airways, a scarce resource, he would be responsi le
for servin« the needs and interests of the people in his local
community, and would thus be held accountable to the public
for the se:vice he rendered in executing this responsibility.
As part of this structure, and clearly distinguishing broad-
casting from other media, was the provision that broadcasters
would be federally licensed. This fundamental decision was
made by the Congress in the Radio Act of 1927 and ag: .n in

t+he Communications Act of 1934.

The licensing system, thus, presents the Covernment with a unique
dilemma. On the one hand, the Act requires the Federal

Ccom .ications Commission 'CC) to grant’ and renew applications

for 1 oadcast licenses if the public interest, convenience,

and necessity are served thereby. This necessarily means

that the ommission wil ﬁave +o hold the pbroadcaster accountable
for, and pass judgmént in some way on, the yroadcaster's pro-
~gramming. On the other ha 1, there is a fundamental Constitutional
principle and public policy that the First Amendment should

protect from governmental intrusion and interference those who




disseminate news, information and ideas to the public, SO that

the free flow of information to an informed electorate will

be unimpeded.

This dilemma requires a particularly delicate balancing act

on the part of the Government with respect to license renewal
procedureé. The manner in which renewals are treate is b sic

to the Gov:rnment's relationship to broadc sting. The procedures
and criteria governing the license renewal process inevitably
have a profound effect on the daily operations of licensees

and the way in which they determine and fulfill their ptv ic
“interest responsibilities. If broadcasters see instability

in license renewal, they may seek economic and regulatory

safety by rendering the type of program service that will most
nearly assure renewal of their license. If the Governme: : sets
detailed performance criteria to be appfied at renewa time,

the result will most likely :- that the Government's criteria,
instead of the broadcaster's perceptions of 3 1oca14community's
needs and interests, will.become the benchmark for measuring his
public interest performance. Neither t..e broadcaster's nor the
public's First Amendment intere_:s in the fr » £l 7 of i fi ¢ :ion

would be served in such situation.













-6 -

. for the same broadcast service. Under the Administration bill,

| S. 1589, the procedures presently applicable to a petition to
deny renewal of a license, which are unaffected by our il1,
would apply also to a competing application. Thus, ! challenger
would bear the initial burden of demonstrating that the renewal
applicant had not met the renewal criteria of the Act; the 3¢
would be able to exercise its independent judgment as to whether
a comparative hearing was necessary; and a hearing would be
required only if the Commission had cause to believe that the

broadcaster's performance might not warrant renewal.

It is important to remember that at stake in a comparative

. hearing is the incumbent licensee's right to operate as a
private enterprise medium of expression. In order to insure
that such expression is robust, wide open, and unintimidated,
this right should be revoked only if clear and sound reasons of
public policy demand such action. This change would afford the
licensee a measure of stability and some necessary procedural
.protections. We sﬁould not lose 3 ;ight of the fact that being
put through the effort and expe: ;e of a five to ten-year
comparatiﬁe hearing is itself a penalty t it can be imposed

upon a superior bro licaster s nply by fil ng of a compet 19

application.
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in his service area as ascertained. This provision is similar,
of co ’ée, to that of S. 1589. Both bills would turn the
broadcaster back to his community to find what programming will
serve the public interest, and are thus designed to reduce the
role of the government in the relationship between a bro lIcaster
and the local community which he serves. We therefore support

this aspect of H.R. 12993.

Although we do not consider the House bill's failure to address
specifically in this context the broadcaster's fairness obligation
as a serious deficiency, the Congress should not allow the
opportunity presented by license renewal legislation to pass
without expreséing the need for some substantial improvement

in enforcement of the fairness obligation under the FCC's

Fairness Doctrine.

The broadcaster's fairness obligation to present COntrasfing
views on controversial is es of public importance is a long-
standing requirement. It is intended to protect the broad
interest of the public in fostering a diverse flow of information
and ideas. e support the enforcement ¢ ! this fairness
obligation as long as it is done princip: ly, and as originally
intended, on an overall basis at renewal tii :. What we do not

support is the prese; : approach of enforcing this obligation on &
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over into a subsequent license term. The Commission stated in the

Hearst Radio (WBAL) case, for example, that:

"[W]here a finding is justified that the service being
rendered is in the public interest, consideration should
be given to the desirability of continuing such a proven
acceptable service which, in the case of the operating
applicant, is indicative of an ability to maintain or
improve the acceptable service, and to the risks attendant
upon terminating such service and making the facilities
available to another applicant without a proven recoxd

of past performance and who may not be able to render

in actual practice, a service as desirable as the one
terminated."

This approach prevailed until the Commission's decision in WHDH,

Inc., 16 FCC 28 1 (1969). There, the Commission applied the principles

of the 1965 Policy Statement, designed for new applicants only, to a
.comparative proceeding involving an incumbent licensee (WHDH, Inc.) and
two competing applicants. Finding that because the incur ént's pro-
gramming- service had been "within the bounds of the average' it was
entitled to no preference, and that the incumbent was inferior on the
comparative criteria of diversification and integration of ownership

and management, the Commission awar .4 the license to one of the

challengers. On reconsideration (WHDH Inc., 17 ic 2d 856 (1969 1,

the Comm’~sion stated that this case differed in significant respects

from the ordinary situation of new applicants contesting with an appli-

cant for renewal of license because, despite having been authorized _»

[~ s .
operate on Channel 5 in Boston for many years, WHDH had never been

gra ‘e a regular three year license, Accordingly, WHDH was in a

substantially different posture from the conventional renewal ¢ plicant.
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area, [footmote omitted] and that the operation of the
station has not otherwise been characterized by :rious
deficiencies, he will be preferred over the newcomer
and his application for renewal will be granted.

On appeal, the United Sta :s Court of Appeals for the District

of Columbia Circuit held that the 1970 Policy St-*~ment violated the

Communications Act, as judicially interpreted. Citizens Communica=-

tions Center v. FCC, 447 F. 2d 1201 (D.C. Circuit 1971). It found

that the Policy Statement contravened the full hearing required by

the Ashbacker decision since it limited the comparative h .ring to a
single issue -= whether the iécumbent licensee had rendeted 'sybstantia '
past performance wi 1out serious deficiencies. Although the cou
recognized that an incumbent licensee. should be judged on its record

of past performance, it also stated that diversification is a factor
properly to be weighed and balanced with other important factors at

a renewal hearing.

And that, of course, is the major problem we are faced with today.

On the one hand, in a comparative proceeding involving all new applicants,

we look to certain non~programming comparative criteria set forth in our

1965 Policy Statement which are presumed to demonstrate which of the new-
comers will provide a better programming service to meet the problems,
needs; and interests of the commuﬁity. On the other hand, in a compara=-
tive proceeding involving a renewal applicant, we have been directed

by the court to focus our attention not solely pon the responsiveness
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. There are, as you know, a number of bills pending before t :

Subconmittee which relate’to license renewal procedures. My comments
will be primarily directed to H.R. 12993 as passed y the House of
Representatives on May 1, 1974, with o f¢ .references to other bills
pending before the Subcommittee to the extent that they represent a

marked departure from H.R. 12993,
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the

we fully share the concern expressed in the House Report lest

petition to deny be abused to delay and obstruct the fair and

expeditious review of applications, and we intend to strictly enforce

these rules to insure the integrity of our application proceedings.
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Study Of Broadgast Ragulations
Section 6(a) of H.R. 12993 would require the Commission.to con=
duct a study to determine how it might expedite the elimination of
those regulations of broadcast licensees required by the Communications
Act which do not serve the public interest and to make annual reports
thereon, including any recommendations for legislation, to the Commerce
"“”'CémmitﬁeeSJUf“thé:Houseqand,Sengée, .Th?hiiISE_ﬁpggal‘?3P°?F.ﬁ?f?“?“?l
to this provisioh is to include conclusions with respect toO the |
differences among broadcast licensees which provide, or may provide,
basis for differentiation in their regulation under the Act.
As you know, Mr. Chairman, we have had a very active breadcast
.re-regulation task force under my personal supervision which has pr\oduced
many significant rulé changes during the past two years. Ve have detailed
the work of this group for you in the recent oversight hearings, and 1
do not believe it necessary to reiterate those details here. ¢ ffice
it to say, we remain committed to the objective of this section of the
bill. And, hopefully, at some point in the future, we will arrive at
the stage where the need for additional éhanges will become minimal
or completely satisfied.
My only reservation with respect to this section is that iﬁ speci-
fically providing for annual reporfs to the CongressS, ¢ : statute may
require the Commission to go on making those reports long after the

need for them has passed.
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For example, let it be assumed that eighty percent of the viewers
in a community favor one side of a controversial issue. Presumably,
under H.R. 12993, the licensee would be required to devote roughly
eighty percent of its programming to the majority "view". We begin
with a fundamental proposition: broadcast licensees have a very large

-area .of discretion in-deciding-how-and to-what ‘extent to deal with

. . : PR A . P et L e ge et aeaacy S L RPN .. - PR
B EEOR R A A S PR AT ) SR T e e e [N S

“community problems and issues. As the United S{;Eés'éouftAOf Appeals

for the District of Columbia Circuit stated in Chuck Stone v. F.C.C.

"How a broadcast licensee responds to what may be
conflicting and competing needs remains largely

within its discretion. It may not flatly ignore

a strongly expressed need; on the other hand, there

is no requirement that a station devote twenty percent

. of its broadcast. time to meet the need expressed by

twenty percent of its viewing public,"
Apart from the First Amendment questions which arise, licensees

must be left with discretion as to how to be responsive to comm ity

problems, needs and interests. It ig always possible that a station

will not present as much programming on a particular issue as some

would desire. However, as we have noted in other decisions, there are

a vast number of competing interest groups -- economic, social, political,

racial, ethnic, religious, and others -- all of which are concerned with

problems deserving attention by the broadcast media. Since broadc st

time is limited, licensees must maka good faith judgments in determin-

ing how and to what extent to deal with community problems they ascer-

tain., Accordingly, there should be no requirement, explicit or implied,

s ' . .
‘hat the licensee's programming must be balanced in accordance with the
Al

ajority "view" expressed in its conmuni ty,”
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is not required to program to meet all community problems ascertained.
Rather, a licensee may determine in good faith which problems merit
treatment by the station. In making this determination, the licensee
may consider the particular format of the station, the composition of
its audience, and the programming offered by other stations in the

community- Thus, we see’no proolem in a110W1ng a llcensee to largely dlrect

. ~'v"( Rl
. ; .,..g,'.- Y : h
AN A gy Telzling e -_,,‘ S qa'-\t A M
e P RN i meaniTed LRAEA Al e v e R N T ‘ﬂ... -
A WS <

S 1ts“progranm1ng to a partlcular audlence, prov1ded that the needs and
:;ngé;e'Lo of other partlcular audlences or segment; of the greater
community are being adequately served by other stations within the
market. However, we hesitate to imply that a licensee may difect all

e

of its nonentertainment programming to a particular group or audience.
.) allow or encourage F"licensees to direct their news, public-affairs or
political programming exclusively to a Particular audience of the larger
community would, in our judgment, be an error which would negate the
fundamental policy embodied in sectjiop 315(a) favoring an electorate
which is fully informed and capable of deciding questions of national

and state, as well as local or Parochial, importance,

We would also note with favor that H,R. 12993 specifically provides
that the Commission may prescribe different ascertainment procedures for

different categories of broadcasting stations., The Commission fully

shares the judgment of the Committee Report that we should examin
the differences between radio and television, and commercial and non-

commercial statiomns, and consider suych factors as market size and

. “—-.
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chows he will provide a "substantially superior program service'
(S. 851); and o;hers provide for a two-step hearing procedure in
which tt renewal applicant would prevail at sfep one if we can make
the required affirmative finding; otherwise in step two we could

either deny the renewal applicant or consider it together vith any

Comp3tln° appllcatlons and grant the one that will best ‘serve the - T

e e 3, gy - - - .
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publlc 1nterest . 1389). ‘
We belleveAthe House bli; -~ as e%pigwné;.;;.;gs ﬁéporf»--

contemplates a full Ashbacker~type hearing where a competing applica-
tion is filed but also intends that the incumbent who has suBstantially
met the ascertained needs of his service area is entitled to the grant

'rather than a newcowér who simply outpromises him. This type of approacn
should give the Commission sufficient flexibility and at the same time
obtain the sought~for stability. We Suggést simply that the statutory
standard be made clear in the bill itself and believe the pfoposed
amendment to section 307(d)(2)(A), attached to my statement, will
accomplish that result. '

Mr. Chairman, that concludes my prepared testimony. I shall t

pleased to respond to any questionms.
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Attachment

. G, i SUSBESTRE SEERLONBOTUN @) (A) e e

Any license granted under subsection (a) may upon its expiration

be renewed, in accordance with section 309, if the Commission finds

that the public interest, convenience, and nécessity would be served

by the remewal of such license. Tp determining if the public interest,

convenience, and necessity would be served by the renewal of a broadcast
.yiuklfténsegR{heﬁcommiSSibnﬁshérl.COﬁsgdér‘Cﬁag;hétﬁeifﬁheJﬂiéeﬁsééﬁﬁaﬁfihghvaﬁHJLHfﬁfﬁf‘EL

RTa

" thé preceding tetm of “its -licehss followed ‘applicabie prodedures™ =~ * el

prescribed by the Commission under section 309(i) for the ascertainment

of the problems, needs, and interests of the residents of its service

needs, and interests,

In any comparative hearing for the frequency or

channel of an applicant for renewal of a broadcast license, the appli-

cant for renewal shall be awarded the grant if such applicant shows

that its program service during the Preceding license term has substan-

tially met the needs and interests of its service area, and the operation '

of the station has not otherwize been characterized by serious

deficiencies, *

* If.this amendmenF is adopted, conforming language will be required in
section 2 of the bill amending section 309(i) of the Communications Act,

. : - )
1.€., ascertainment of the 'problems, needs, and interests of the
residents of their service areas,"
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Honorable Philip A. Hart
United States Senate
Washington, D.C. 20510

Dear Senator Hart:

The legislative proposal of the Citizen's Information Project
(CIP) to amend the Communications Act of 1934 is professedly
designed to meet the need for stability 3in the presegt broad-
cast license renewal process without extending the license term
to five years. To this end, the bill provides that a success-
ful challenger must (a) buy ocut the depreciated assets of the
renewal applicant, or (b) under certain circumstances relmburs?
the unsuccessful renewal applicant for "unreco »ed investment.
With respect to the comparative hearing process, the blll pur-
ports to have a stabilizing impact through the provision of a
comparative preference to an otherwise qualified rcenewal appli-

cant for service "substantially attuned" to the "nceds and -
interests" of his community. i Co

!
Unfortunately, the CIP bill misconstrues the nature of the
~renewal problem. It seeks to provide for the economic or
financial stability of broadcast licensees by providing fo;
the compensation, under certain specified conditions, of those
whose renewal applications are denied. But preserva?lon of a
licensee's financial position, and economic matters in general,

are not the primary problems posed by the renewal process.

Stability is needed, not to assure the profitability or fiscal
security of broadcasters, but to insure that the dissemination
of information and ideas to the public will not be impeded or
artificially distorted by direct or indirect governmental
influence. If broadcasters see instability in license rgnewaly
they are likely to seek regutatory sarety by rendering the type
of program service that will most nearly assure renewal of
their license. Therefore, there is a serious danger that a
broadcaster's performance will reflect the Government's notions
of good program service rather than the broadcast :'s indepen-
dent judgments or his perceptions of t}_ needs and interests

of the community he serves. Neither the broadcaster's nor

the public's First Amendment interests are fostered in this
situation. Stability in the renewal process is thus necessary
o mf.nim'uzq goverwmintal intrugion 1nto pregyam contest, The
CI¥ bill yusses this critical igsue aliogether.
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As my recent testimony on broadcast license renewals indicates,
the Administration is convinced that a comparative hearing
should be held only upon a finding; ky the Commission that a
challenging applicant has demonstrated that the licensee's
performance has failed to meet renewal criteria. Lacking this
procedural safeguard, the CIP proposal would likely increase
challenger's incentives to "out promise" incumbent licensees,
and would thus lead to an increase in comparative hearings.

My testimony further indicated the Administration's opposition
to the ad hoc application of uncodified Commission doctrines
or policies in individual renewal proceedings. Both the

House and Administration bills would afford some protection

in this regard. The CIP bill contains no similar prohib tion,
but on the contrary would permit the ad hoc application of
concentration and integration of media ownership policies as

a means of preferring one applicant over another in a renewal
proceeding. Enactment of this provision would deny the renewal
applicant notice of the rules and standards by hich he could
reasonably expect his application to be judged. -

In conclusion, I am convinced that the CIP bill would not
deliver on its promises of stabilizing the renewal process.
More importantly, that bill is based on erroneous premises;
for it is not financial stability that is at issue, but the
certainty and confidence with which a medium of expression

can operate free of the intimidating threat of non-renewal by
a governmental agency. The CIP bill does nothi j to alleviate
that threat, but instead would continue and reinforce a broad-
caster's incentives to promise conformance to administratively
imposed program criteria in order to insure renewal, rather
than to focus on his community's needs, as the public interest
should require. Continuation of this approach to measuring
program performance in renewal situations, denies the public
the robust and wide-open service it has a right to expect and
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1 . Whitehead
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. As discussed in OTP's analysis of the pending legislat ‘on,

there are two major goals to be achieved by reform of present
licensg renewal procedures. The first, and most important
~goal, 1s to insulate broadcasting as a medium of expression
erm ugdue Government control or influence. The second goal,
which is related to the first, is to provide the agency charged
wi hr ;glatlng broadcasting with a clear expression of
congressional policy and criteria regarding the decisional
factors ?o be.considered in license renewal proceedings. It
is iny in this way that Government can avoid arbitrary
act%ons and tpat broadcasters and the public can determine
their respective rights and responsibilities regarding use

of the public airwaves. ' '

oTP ha; evaluated the pending license renewal bills and has.
determlged that the bills ohly partially achieve these goals.
oTP pelleves, however, that the House-Senate Conference
Committee has an opportunity to deal with the problems inherent
in the present license renewal process, which have not been
clearly resolved in the House and Senate versions of H.R. 12993,

O?P hopes that the analysis we have prepared will serve to
aid the Conference Committee in the task that lies before it.
If we can be of further assistance, please address further
questions to us, and I assure Yyou a prompt response..

Sincerely,

e

n Eger
ting Direator

Enclosures







. To achieve this goal of insulating broadcasting from
undue Government controls, license renewal legislation should
make four essential changes in the present practices and
procedures: (1) there should be no requirement for a
mandatory comparative hearing for every competing application
filed for the same broadcast service; (2) restructuring of
tt  broadcasting industry through the renewal process should
be prohibited; (3) the FCC should be preclt ed from using
predetermined categories, quotas, formats and guidelines for
evaluating the programming performance of the license renewal
applicant; and (4) the term of broadcast licenses should be
extended to five years.

The Administration bill (S. 1589) would have made each
of these changes, and is, therefore, the reform measure to
be preferred over either the House or Senate bill. Neither
the House nor the Se..ate sought to resolve the problgms
inherent in the requirement for a mandatory comparative
hearing on competing license applications or to preclude
specifically the FCC from using programming quotas to judge
the performance of broadcasters. The importance of these
changes is discussed adequately in the attached statement of
the former Director of OTP, Clay T. Whitehead, to the Senate
. Communications Subcommittee, and will not be repeated here.

The Congress, however, has attempted to reform the
renewal process with respect to extending the license term
and precluding ad hoc restructuring. Both the House and
Senate bills would provide for a five-year license term and
thus both make an important change recommended by OTP.1/

1. It should be noted, however, that this reform may be of
most significance to radio broadcasters, since the FCC has
recently adopted rules that require television broadcasters to
make annual filings at the Commission regarding their ascertain-
ment and programming efforts over the past year (FCC Report

and Order, Docket No. 19153, 44 rFcc 24 405 (1973)). Therefore,
the five-year license term probably will not in itself lead

to a significant increase in insulation between television
programming and the regulatory process. However, the expanded
dialogue between the television broadcaster and his community,
which is encouraged by this new FcC requirement, should be
guite beneficial.

agm Ny e







the House Report, the House bill would provide a lesser
standard of renewal -- one of "minimal" service —-- when a
license renewal is unchallenged, and a higher stanc¢ rd of
"substantial" responsiveness when a license is challenged.
(See H. Rep. No. 93-961, p. 17, and S. Rep. No. 93-1190,

pP. 11, hereafter House Report and Senate Report, respectively.)
Minimal service by any broadc st licens raises que¢ tions
regarding the continued operation of the station by that
licensee. The public is entitled to the best possible service
from every licensee and the single renewal standard provided
by the Senate bill would encourage such performance.

2. Type and substance of ascertainment.

Both the House and Senate bills make ascertainment
the principal license renewal 'standard. The House version
would require the licensee to ascertain the "needs, views and
interests" of his community, while the Senate requires that
the "problems, needs, and interests" be ascertained. We favor
the Senate version because it is the traditional formulation
of the FCC's present ascertainment requirement, and thus has
the advantage of familiarity and administrative certainty.

Additionally, there is some question whether use of the
word "views" in the House bill would undermine broadcasters'’
programming and journalistic discretion. The House Report
(p. 14) makes clear, that use of the word "views" is intended
to inject two new factors into the ascertainment process. Tt
Report states that:

"the committee intends that the licensee ascertain

the responsible contrasting positions with regard

to ascertained needs so that in its response

those contrasting positions can be taken into

account. 1In addition, such ascertainment of views
should be a means of increasing the licensee's
awareness of public attitudes towards its operations.”

This would seem to inject the Fairness Doctrine into ascertain-
mer . Broadcasters, however, must have substantial journalistic
discretion both in presenting contrasting points of view and in
responding to ascertained needs and interests. This discretion
should not be limited by potentially mechanistic reliance on

the ascertainment process to enforce licensee performance of
Fairness Doctrine responsibilities.

R







has engaged in broadcast operations during the term of the
license which were substantially responsive to those needs,
views, and interests." (T umphasis added) The Senate bill
phrases the issues as "whether the licensee in it 1} >gram
service during the preceding license term has substant "ally
met those problems, needs, and interests..." (Emphasis added)
Use of the "substantially met" test of the Senate bill could
have an adverse impact on the journalistic discretion of
broadcast licensees. :

In evaluating the effect of the "substantially met"
criterion, one should realize that most broadcasters respond.

to ascertained community problems and issues with news, public
affairs and other informational programming -~ in short, the .
entire journalistic output of the station. Thus, the "substantially
met" standard could invite detailed content analysis of broad-
cast journalism by the FCC in a hearing or other proceeding 1n
order to determine whether the programming in fact "substantially
met" the ascertained problems, needs and interests. The Eogse
formulation of the criterion as "substantially responsive’ 1S
much more general and provides sufficient leeway for the

exercise of the broadcaster's independent journalistic judgment,
and is, therefore, to be preferred.

There is, however, some confusion as to whether the Senate
~actually intended the "substantially met" test to be
controlling, since the legislative history seems to blur

the distinction between this standard and the House's
"substantially responsive" standard. In summarizing the

effect of the Senate amendment to the House billy the

Senate Report (p. 13) states that:

"This amendment thus recognizes that the most
important fact in evaluating competing applications
is the incumbent's past programming record.
Moreover, an existing licensee knowing that 1ts
renewal will be judged on its programming record
will be encouraged to present programming that 1s
substantially responsive to community, problems,

needs, and interests." (Emphasis added)







"By directing the FCC to complete Docket No. 18110
by December 31, 1974, your Committee is expressing
its belief that, as a general proposition, the FCC
should proceed by rule and/or policy in this area
rather than on a case-by-case basis."” (Emphasis added)

Senator Pastore, however, stated during the floor debate, that:

"The point is that we are mandating that on the
matter of cross-ownership, a rule will be promulgated
by December 31." (Congressional Record, P- $-18513)
(Emphasis added)

Moreover, under the Senate bill, as interpreted in its
legislative history, the FCC would be free to consider any
factor or allegation relating to broadcast ownershlp or
media concentration, even after the commission adopted
.a rule or policy on such matters (see Senate Report, p. 12,
Congressional Record, October 8, 1974, p. s-18513). This
gives little guidance concerning Congressional intent to
the FCC, the broadcasters, or the public. All that 1s clear
is that the Senate did not chose to follow the approach taken
by the House in specifically prohibiting the FCC from ad hoc
restructuring of the broadcast industry.

The Senate bill simply requires that the FCC complete its
rulemaking proceeding on this matter by the end of 1974. It
does not require the FCC to adopt rules, although ‘there are
apparently informal assurances from the FCC that rules will
be adopted (see Congressional Record, October g, 1974,

p. S-18503). The FCC, however, in the exercise of its
independent regulatory judgment, could decide either to
adopt no policy or rule, or to proceed by way of policy _
rather than by rule, thereby allowing an ad hoc restructuring
that the Senate Report and the floor debate imply would be
undesirable. There should, therefore, be no objection to
following the approach of the House bill, which would not
exclude issues of concentration or monopoly from renewal
hearings, but merely require that specific rules be adopted
before ownership and concentration policies are applied
against broadcasters in such hearings. Naturally, those
rules could retain sufficient flexibility for the FCC to
consider specific abuses arising from media concentration 1n
certain renewal cases, but such exceptions could be spelled
out in the rules.

[







This lack of clarity undercuts the stated goal of the
Congress in considering renewal legislation. As expressed
in the Senate Report (p. 18); "In the final analy51s:..
whether any statutory guidelines Congress furnishes will be
effective or not depends on how the FCC applies them:" -
Therefore, the Report (p. 18) went on to state that it 1is
imperative that the FCC be given "as much guidance and
insight in to Congressional intent as possible." But,
the requisite guidance and insight has not been provided
to the FCC. Rather the Commission has been given the )
responsibility to define the nature and extent of a presumption
in favor of renewal.







FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

NOV. 14 1974 A

Honorable Harley O, Staggers

Chairman, Committee on Interstate
and Foreign Commerce

Louse of Representatives

Washington, b, C,” 20515

Dear Mr. Chairman:

This is in response to your request for the Commission's analysis,
views, and recommendations concerning the differences between the
House and Senate versions of H.R. 12993.

There are, of course, several provisions of the House bill which were
not included in the bill reported by the Senate. Our position with
respect to these provisions remains as outlined in my prepared written
statement submitted to the Senate Subcommittee and may be briefly
summarized as follows (references are to the Section-by-Section
Description of the Bill contained in the House Committee Report):

Section 3 - Time Limitations on Petitions to Deny - As indicated

in my testimony (page 100 of the Senate hearings) we share the concerns
expressed in the House Committee Report and fully intend to apply the
new deadlines adopted in Docket 19153 strictly. Informal objectioms,
however, might still be filed any time, pursuant to Section 1.537 of
our Rules,

Section 4 - Negotiation = We believe this Section should be eliminated
for the reasons cited in our prepared statement (pages 100-101 of the
Senate hearings). . ‘

Section 5 = Appeal -~ Certain Decisions and Orders of the FCC to

Local Circuit Courcs =- While we have no strong feelings on this matter,
there are various factors that Congress may wish to consider before
reaching its final decision. These factors were cited in our written
statament (pages 101-102 of the Senate hearingzs).

IN REPLY REFER TO:




24N and =\ of the House bill are.incorporated as Secti 19
312y anu o\by of tne bill passed by the Senate. 1 should note that

we would interpret the provisions regarding a continuing study of
resulation (Section 6(a)) in the manner described in our written
statement to the Senate Subcommittee (page 102 of the Senate hearings).
In regard to Section 6(b), we emphasized before both Subcommittees,

that we do not intend to re-structure the industry through the renewal
process, and we agree that action in the area of cross-ownership of
media should be undertaken within the context of rulemaking rather than
on an ad “7¢ basis at renewal time. We welcome legislative affirmacion
of this judgment in order to resolve any ambigu :y on this point which
may remain as a result of WHDH and certain dicta of the Court of Appeals
in its Citizens "ommunication Center decision. We should note, however,
that as the Senate Committee Report has recognized (pages 15-16) we_have
retained in our current multiple ownership rules and presumably would
retain in any rules ultimately adopted in Docket 18110 limited flexi~-
bility to enable us to deal with undue media concentration in unique
circumstances where the public interest might require it (as, for
example, in Frontier Broadcastingz Co., 21 FCC 2d 570 (1970)). '

Our major concerns relate to Section 2 of the bill regarding ascertain-
ment and renewal procedures. */ These concerns are outlined below in
three major categories: (1) What is to be ascertained; (2) What is to
be the applicable test or standard; and (3) What happens if that test
or standard is met or is not met.

I. What is to be Aacertained

A. - Deletion of 'views" - We support the Senate's decision to frame
the statutory requirement in terms of ascertaining and being responsive
to community "problems, needs and interests' rather than to commurn :y
"needs, views, and interests' as in the House version. Our reasons

for favoring the elimination of the word ,{ews" were outlined in our
written statement to the Senate Subcormittee (page 106 of the Senate
hearings). 1In this regard, we share the same concerns expressed during
the Senate hearings with respect to the meaning and application of the
term "views" (pages 72-76 of the Senate hearings), and should the
Conference Committee decide to retain '"views' in the statutory langu: _»
ultimately adopted, we hope that its Report will address these concerns
and eliminate as much of the uncertainty as possible.

%/ We have testified before both the House and Serate Subcommittees in
general support of the provision in Section 2 of the bill extending the
license term to five years. Commissioner Hooks, however, has testified
that he favors retaining the present 3-year license term. '




B. - Deletion of "broadcast operations" - We would prefer that ascer~

taioment ba raequired for all broadcast licensees ''for purposes of
their program service" (the Senate language) rather than "for purposes
of broadcast operations" (the House language). As we indicated in our
written statement for the Senate Subcommittee (pages 106-107 of the
Senate hearings), some of the matters intended to be included ino the
phrase "broadcast operations” (e.g., hours of operation and equal
employment opportunity) are matters governed by our Rules. We believe
{t would be a mistake to make as a test for remewal, the degree to
which total operation of the station is responsive to the 1ggestions
and comments offered by members of the public with respect to such
matters, rather than the degree to which the gtation complied with our
Rules. We are also troubled by the suggestion at pages 15 and 16 of
the House Committee Report that limitations of finances and personnel
would determine the degree to which stations should be expected to
comply with those aspects of "broadcast operations" specified in cur

Rules.

C. - Inclusion of Entertainment Programming = Regardless of whether
"program service” or ''broadcast operations' is included in the new law,

it is hoped that the Conference Committee will clarify whether enter=
tainment programming is to be included in the ascertainment/responsiveness
to ascertainment tast. As you know, our current ascertainment requirements
emphasize ascertaining the problems and needs of the community and meet-
ing those problems and needs through non-entertainment programing (i.e.,
news, public affairs, and other similar prograuming) . Matters of enter-~
tainment programming and programming format are left almost entirely to
the discretion of the licensee. The House Committee Report seems to
support this coneept in that page 15 states that licensees should not

be required to seek out ccmmunity preferences for particular program
formats. Moreover, the definition of "broadcast operations'’ in the

House Committee Report does not specifically refer to entertainment

progr: ing. On the other hand, the House Report does mnot directly
address the question of whether entertainment prograzming is ta be
included in the ascertainment/responsiveness to ascertainment test.

The Senate Committee Report does not take issue with the Commission's
current policy of excluding entertainment programming in the ascertainment
process, nor with the House Report's apparent endorsement of that policy.
The Senate Committee Report does, however, (page 6) indicate ascertalnment
procedures should be directed at eliciting {nformation relating to pro~

gramming.

In view of the recent WEFM decision (United States Court of Appeals
for the District of Columbia Circuit, No. 73-1057, decided October 4,
1974) which seems to suggest that the Commission should, at least in




goma instances, concern {tsalf with entertainment program formats and
not leave such matters to licensee discretion ox the market place, it
would be ex:trsmely helpf ~ for us to receive guidance from the Con-

ference Committee regarding the wishes of Congress in this area. **f

In our judgment, it would be preferable to retain the established
interpretation that a licensee's formal ascertainment is to be
directad primarily to his selection of news, public affairs, and
other non-entertainment programming. While a licensee way choose

to present certain entertain nt pr ire ing in xesponse to the
problems, needs, and interests of his community, we balleve that such
decisions should be left to the licensee's discretion rather than
mandated by rule or statute.

D. - Service Area Vergus City of License - The Senate Committee Report
(page 7) cites the Commission's statutory obligation under Section 307 (b)
to provide a fair, efficient and equitable distribution of broadcast
service among states and commnities and seems to endorse our current
"Suburban Policy" which emphasizes (particularly with respect .to radio)
the licensee's primary obligation to its city of license. An exchange
on the Senate floor during debate on the Senate Bill, however, (page
518505 of the Congressional Record of October 8, 1974) suggests that
there is some support in the Senate for the view that television station
should have a primary obligation to the entire metropolitan area, rather
than just the city of license. Moreover, the House Committee Report
seems to mandate the abandonment of the "suburban Policy" for both
radio and television when it states that it is undesirable for licensees
+o emphasize service to a particular political subdivision simp 7
because the licensee happens to be assigned to that subdivision.

We recognize that in the case of television, problems result from a
strict application of the "Suburban Policy" due to the fact that few
television stations are 1icensed to suburban areas and large populations
in metropolitan areas are .dependent on a relatively few telavision
signals. With regard to radio, however, 38 1 indicated in my testimony
before the Senate Subcommittee (pages 92-95 and 107 of the Senate hearings

**[ 1t should be noted that 1if entertainment Pprogri ing 18 {ncluded
in the ascertainment/responsiveness to ascertainment test, the licensee
would presumably be forced to provide the entertainment program format
desired by a majority of those people questioned in the ascertainment,
and would have to retain that format until a larger number of people
desired otherwise. This matter is discussed later under t 1ding 11 B.
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we are troubled by the proposed de-emphasis in the House Committes
Report of the licensee's responsibility to its city of license and
the effect such a policy reversal would have upon our existing system
of frequency allocations. Many AM and FM radio licenses are assigned
to suburban communities for purposes of providing local-oriented
service to those communities. In such instances the Suburban Policy
ensures that those licensees will primarily serve their suburban
communities rather than duplicate s rvice to adjacent or neighboring
major cities which already have adequate primary ser ces.

1f, however, the Conference Committee decides to adopt the House
concept and thereby totally overturn our ''Suburban Policy'", we hope
we will receive further guidance regarding what our new policy should
be. For example, the House Report {(page 15) indicates that the depth
and intensity of ascertainment should ''generally speaking' be related
to the strength of the licensee's broadcast signal as received throughout
the licensea's service area. Does this mean the scope of ascertalmment
in the various portions of the service area is pre-determined by the
station’s signal strength? If so, is it the intentiomn of Congress that
the Commission become involved in signal strength measurement or is the
licensee's own measure of the strength of the broadcast signal to be
determinative?

E. - Emphasis to be piven the Station's own Audience - The House

Committee Report Seems to give licensees the option to devote partic-
ular attention in both their ascertainment and their programming to
a portion of the public served by their respective stations, provided
other stations are ascertaining and serving other portions of that
same public. The House Committee Report (page 15) requires that the
licensee, in describing its ascertainment efforts to the Commissionm,
indicate with specificity the areas and audience it chooses to serve
and with what emphasis. The Senate Committee Report, on the other
hand, {3 silent on the whole question of permitting stations to give
particular attention in their ascertainment and programming to a
particular audience.

Our position on this matter was outlined in my written statement for
the Senate Subcommittee (page 107 of the Senate hearings). While we
see no problem in allowing a licensee to direct its programming largely
to a particular audience when other stations are adequately serving the
other audiences in the community, we do not believe that a licensee
should be able to direct all of its non-entartaimment programming to

a particular group or audienca. The fundamental purpose of the
ascertainment process is the licensee's recognition of the problems




and needsa of the community served by its station and its responsiveness
to thosa community problems as evaluated through the station's non-
entertailnment prozrarming. To allow a licenseea to exclude initially
all but a preselected se; it of the community from its ascertainment
efforts and to direct all of its station's non-entertainment programming
to that particular group or audience would not serve the greater publ :
interest in _ romotinz  fully informed electorate, cognizant of the
pressing problems and needs confronting the community as a whole and
capable of deciding questions of national and state, as well as loeal
or parochial, importance. Such a predetermined program servic als

i; res tt 1lic 1sea's individual responsibility to evaluate the
relative importance and immediacy of the many and varied problems
facing its entire community and to determine the manner and extent to
which its station can present brosdcast matter to meet the problems
meriting treatment by the Station. To allow a licensee to delegate
thid responsibility to another licensee assumes that all licensees'
ascertainment efforts are uniform and that all iicensees analyze the
same ¢o wunity problems in an identical manner. We do not believe that
this is the case. HNor do we believe it would be prudent for the Com=
mission with its limited resources to attempt to determine whether all
audiences in a particular service area are, in fact, being served by
the area's statiom or whether an audience other than that selected by
the licensee should have a-program service specifically and exclusively
directed to their interests, In addition, the House Committee Report
does not address itself to the problem of which station or stations
should be held accountable where a petition to deny the renewals of
all stations in a given area is submitted by a local group or audience
which claims it is not being served by any of the stations in the area,

II. The Applicable Test or Standard

The Commission supports the general thrust of each version of the bill
to the effect that the test or standard for renewal should be the degree
to which the licensee's performance has met or bee responsive to his
ascertainment. However, we do find problems of definitiom, interpreta~
tion, and application inherent in both the House and Senate versions

of the test and in the explanations of the respective tests contained
in the Committee Reports.

A _« The Definition and Application of "Substantial' - While both
versions of H.R. 12993 indicate that the licensee should be '"substan=-
tially'" responsive to his ascertainment of the community, the Committee
Reports support at least three different interpretations of the word
"substantial”, The House Committee Report (pages 17~18) state that




the aoplication of the ''substantial" test should differ in the com~
parative and non-comparative situations. The Report states that in

a non-comparative situation a licensees need only provide minimal
service, while in a comparative situation good service 1s required to
assura renewal. The Senate Committee Report (on pages 10-11) criticizes
this distinction and states that "all renewal applicants, whether con=
tested or uncontested, must be judged by one gtandard.” The Senate
Committee Report defines "substantial” as nesgentially', 'without
paterial qualification" t : gives only the example of a promise versus
performance deviaticn to illustrate how that definition should be
applied, Furthermore, the additional views of Senators Hart, Hartke,
and Tunney cite statements made in the Commerce Committee's publie
markeup session (but not contained in the Committee's Report) to
{dentify a Senate Coumittee definition of "substantial' in terms of

a refutation of prior Commission precedent.

Since there is this extreme conflict ia the Committee Reports {(and thus
in the legislative history exlsting to date) regarding the meaning of
the term "substantial", it is crucial that the Conference Committee
attempt to c¢larify how Congress wishes this word to be interpreted and
applied. :

As the Commission has previously emphasized in testimony before both
the House and Senate Subcomnittees, we balleve that the application of
the substantial performance criterion to non-comparative renewal appli=~
cations would be unrealistic and unreascnabla, and hence undesirable
in terms of both the administrative process and the public interest.
There is a practical limitation on the amount of information which the
Commission can obtain from renewal applicants and properly process im
making its public interest determination. To apply a substantial
performance test across the board to all renewal applications ==
whether they come up in a comparative or non-comparative context ==
would require an increase in the amount of information to be filed

in each of the 8,500 applications received by the Commigsion each
renewal cycle and a concomitant increass in tha administrative buxdens
which licensees must bear. More importantly, it appears clear to us
that in the non-comparstive renewal context, where there is no com=
peting applicant ready and able to take over the licensee's faecility
and provide service to the community, the public interest would not be
served by applying a test of substantial performance designed primarily
to decide between an incumbent and such a competin3 applicant. If an
incumbent licensee in a non-comparative renewal proceedinz has been
reasonably responsive to the problems, needs, and interests of his
community, renewal should be granted since in such case the public
gtands to lose more than it would gain from offering the facility to
unknown applicants or allowing the faellity to 1ie fallow should




qualified applicants fail to appear. In this regard, it bears empha=~
sizing that there is ultimately but one standard for renewal: the
public interest. And, while the Commission has submitte that
different degrees of compliance with that standard should be required
for renewal in the comparative and non-comparative contexts, the degree
of compliance contemplated for renewal in non-comparative cases is
"ninimal' only in the sense that licensee performance ""reagont _ly
responsive' to the needs of the commmity is the minimum performance
which will justify renewal as being in the public interest absent a
viable competing applicant.

For these reasons we would urge that any legislation adopted by the
Congress apply a substantial performance test only to the comparative
renewal process and leave the non-comparative renewal area to Commission
administration pursuant to the general public jnterest standard. In
this regard, the Commission is presently contemplating & review of our
renewal requirements and procedures designed to clarify guidelines for
licensees and to assurs the public of a satisfactory level of service
ragardless of whether renewal arises in a comparative or r t-comparative
contaxt. Any guidance which tha Congress might offer in this area
would of course be welcoms; however, we cannot emphasize too strongly
the desirability of allowing the flexibility of the administrative
process to govern non-comparative renewals, taking into account the
class and type of station involved, the size of the market, and all
other relevant factors bearing on the public interest determination.

B. = Effact on Licensee Discretion -~ Oue interpretation of a reading

of Lhe House and Senate Committee Reports is that the ascertainment/
responsiveness to ascertair ent test automatically locks all of a
station's programming, including entertainment programming, into the
results of its ascertainment. If the jcertainment results change,

o must the programming; if the ascertainment results remain tha same,
so must all the programming == regardlass of the judgments of the
licensee and/or low ratings and low revenues. If this interpretation
is agreed to and extended to entertaivment programming, the Commission's
basic tenet of licensee discretion would be destroyed. It is extremely
important, therefore, for the Conference Committee to indicate whether
this is the intention of Congress and whether a 1icensee should here-
after expect the Commission to look favorably upon &8 petitio to deny
based on the petitioner's documented evidence that the Lcensee's
programming did not reflect the programming preferences (incl 1ing
those relating to entertainment programming) expressed during the
ascertainment process.




I1I. UWhat Haopens 1f the Test is Met or is Not Met?

A. = If the Test i3 Met = The House Committee Report indicates that if

a licensee is 'substantially responsive" to his ascertainment, renewal
1s assured. On the other hand, the Senate bill merely gives a licensee
a "presumption" if its program service has “substantially met" the
problems, needs and " iterests as identified in the ascertainment.

This "presumption” 13 defined in the Senate Committee Report (on page 25)
as of 'great weight short of decisional significance'. In this regard,
Senators Hart, Bartke and Tunney in their separate statement (page 23
of the Senate Committee Report) say ''the Committee agrees' with their
contention that s challenger may overcome this presumption by either
showing that there is an undue concentration of media power or that

the challenger can better serve the public interest. The Senate
Committee Report is not, however, so expliecit in indicating how a
presumption can be overcome. The Report on one occasion (page 7)

states the Commission may consider "whatever other matters it deems
neceasary” and later (page 10) indicates the Committee's desire to
permit the Commission to retain flexibility to consider "other matters”.
The same report, however, (on page 10) refers to the 'critical importance”
past programming must assume in a renewal context.

The Conference Committee must, of course, decide whether "'substantial”
performance by the incumbent, (however defined) "assures' renewal of its
license or merely raises a "presumption" in favor of renewal. As we
indicated in ocur Senate testimony (pages 107-108 of the Senate hearings),
we beliave that the statute should clearly mandate the results if the
test to be applied in renewal i3 met. Otherwise extensive litigatiom
might result and the certainty we seek may be elusive. In this regard,
we have consistently stated (see, for example, page 103 of the Senate
hearings) that programming service is '"the name of the game' in a
renewal hearing. Thus we support { : House view that while the filing
of a competing application necessitates a full Ashbacker hearing, if
the incumbent has substantially wet the ascertainsd needs of its ser=
vice area, it should be entitled renewal. 1If, however, the Conference
Committee decides to adopt the Senate approach, we hope the Committee
will provide further guidance as to the type of factors and con-
siderations which could be raised by a challenger to overcome a
presumption awarded to the incumbent for substantial service, and

the weight to be given the presumption in 1ight thereof.

B. = If the Teat 1s Not Met =~ The Senate Committee Report stresses the

importance of using a single standard in judging all license renewal
applications (whether comparative or non-comparative) but i3 silent as
to whether a renewal applicant in a non-comparative situation can still
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be renewed cven if {ts performance has not been "substantial." Even
with respect to comparative situations, the Senate Committee Report
does not state that a "non-substa :ial" incumbent automatically loses
its license. Such action seems only to be mandated if the challenger
established it would solidly serve the public interest (see page 13
of the Senate Committee Report)., On the other hand, the House
Committee Report says ounly "minimal" ¢ :vice is recquired of a renewal
applicant in a non-comparative situation, while in a comparative
situation, ''good" service is required to assure remewal. While the
House Committee Report (page 18) indicates the Commission must
prefer a challenger who would "clearly provide much better service"
over an incumbent who has provided less than good service, the

Report is silent as to whather in a comparative situation, minimal
service would be suificient so long as the challenger does not
demonstrate it would provide "clearly better service."

The Commission's views on the need for distinguishing the comparative
and non-ccmparative renewal contexts for purposes of applying the
"substantial" performance test have been stated above under

heading II. A. Should the Congress nevertheless decide that the
"substantial" test is to be applied in both contexts, it is impera-
tive for any Conference Report to indicate how that test is to
operate in non~comparative renewal proceedings.

These are our ma jor concerns with respect to the House and Senate
versions of H.R. 12993, and in particular with regard to Sectiom 2
of the bill. Should you have any questions concerning these matters
and desire any additiomal analysis, views, or other information with
respect to this critical legislation, please do not hesitate to call
on me,

Sincerely,

Richard E. Wiley
Chairman




