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SUMMARY CHRONOLOGY: BROADCAST LICENSE RENEWAL

1. 1945: In AshbAcker Radio v. FCC, Supreme Court rules

that constitutional due

for all applicants in a

full hearing.

process requires opportunity

license renewal to have a

2. 1951: In WBAL case (Hearst Radio, Inc.), FCC

reaffirms, in a comparative hearing, its policy 
that

the past performance of a broadcaster is the m
ost

reliable indicator of his future performance. A good

past record is determative, despite preferences 
to

the newcomer on such factors as integration of 
owner-

ship and management, local residence and dive
rsification.

3. 1965: FCC policy statement on comparative 
broadcasting

hearings involving application for a new licens
e.

Statement stresses importance of factors such 
as

diversification, integration of ownershil5 and 
management,

local residence, etc. Also, past record of 
performance

of a broadcast station by someone with ownership 
interest

in the comparative hearing for a new station 
would be

of interest to the FCC only if it was either u
nusually

good or unusually bad.
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4. 1965: Major chink in FCC comparative renewal policy

in Seven League Productions case. FCC says the 1965

policy statement should govern the introduction of

evidence in proceedings where there is a competitive

challenge to a renewal applicant.

5, January 22, 1969: FCC enters order denying applica-

tion of WHDH (owned by the Boston Herald-Traveler)

for Channel 5, Boston, and awarding license to Boston

Broadcasters, Inc. Decision reached by vote of 3 to

1. Placing ex parte aside, FCC says its 1965 policy

statement to competing new applicants is generally

applicable to the comparative renewal case. WHDH

receives no credit for past performance because it was

not "unusually good".

6. April 29, 1969: Senator Pastore introduced S. 2004

(Pastore License Renewal Bill). Bill provided that FCC

could not consider a competing application for a license

up for renewal until it first found that it would not

be in the public interest to renew the existing license.



S -3-

7. August 5-7,
December 1-5, 1969: Hearings before Senate Communi-

cations Subcommittee on S.2004.

8. January 15, 1970: FCC adopts Policy Statement on

Comparative Hearings Involving Regular Renewal

Applicants. The Policy Statement retained opportunity

for competing applications to be filed but provided

for renewal of the existing licensee if the licensee's

service "during the preceding license term has been

substantially attuned to meeting the needs and interests

of its area.. .and not otherwise characterized by

serious deficiencies." Full comparison between incumbent

and challenger would be permitted only where in an

initial stage of the hearing the incumbent could not

demonstrate a past record of substantial service

without serious deficiencies.

9. November 13, 1970: U.S. Court of Appeals for D.C.

affirms FCC's decision in WHDH case.

10. November 20, 1970: House Investigations Subcommittee

report labels FCC Policy Statement "a flagrant attempt
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to repeal the statutory requirements and to substitute

the FCC's own legislative proposal that a hearing is

not required when it involves a license renewal

proceeding having several competitory applicants."

This blistering report accuses the FCC of overstepping

its policy making authority to the point that it would

grant licenses in perpetuity.

February 17, 1971: FCC initiates Notice of Inquiry in

Docket No. 19154 to determine whether television

programming standards could be developed to spell out

what .would constitute "substantial service" for pur-

poses of its Policy Statement. Focus was on local

programming, news, and public affairs.

12. June 11, 1971: U.S. Court of Appeals for D.C.

(Citizens Comm. Center v. FCC) holds FCC's 1970 Policy

Statement to be "contrary to law" (Violation Sec. 309

(E) and AshbEAcher) and inapplicable to all comparative

renewal hearings. The court said any challenger is

entitled to a full hearing. However, another sticky

K epoint arose when Judge Sbelly Wright, writing for the
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majority, said that "superior" service should give

. licensee "a plus of major significance," and listed

a variety of elements that should be included in the

definition of "superior" service.

13. August 4, 1971: FCC adopts Further Notice of Inquiry

in Docket No. 19154 to take court's action in

citizens into account. Continues effort to define,

through guidelines, the type of television service

that would lead to renewal of a broadcast license.

14. August 18, 1971: FCC decides Moline (WQAD-TV) case.

Renewal granted to the existing licensee in face of

competing application even though (1) the license

initially proposed to carry twelve locally originated,

live, agricultural, religious, educational, discussion,

or talk programs to be televised on a regular weekly

basis during prime time. None of those programs were

carried by the station during prime time on a regular

basis. (2) Many of the licensee's promises to inte-

grate ownership with management of the stations were

not carried out. (3) The licensee negotiated for the
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sale of the station during the initial license

period. Johnson and Bartley issue vigorous

dissents. Johnson calls it "a lawless decision"

which violates Appeals Court June 1971 decision.

15. December 18, 1972: CTW addresses SDX luncheon in

Indianapolis, announces that Administration's

renewal bill will be introduced soon, cautions

against use of "ideological plugola" and elitist

gossip."

16. December 25, 1972: The CTW Indianapolis speech and

prepared legislation reprinted by TV Digest.

17. January 11, 1973: OTP memo to Ron Ziegler outlines

renewal bill.

18. January 26, 1973: CTW letter to Mark Evans comments on

relationships between Indianapolis speech and bill.

19. March 13, 1973: OTP license renewal bill is intro-

duced in Congress.
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20. March 14 - September 18, 1973: House Communications

Subcommittee begins hearings on license renewal

legislation. During course of hearings, Subcommittee

members frequently ridicule FCC's Molone decision.

CTW and Dean Burch testimony are of interest. Burch

traces history of renewal process.

21. November 1973: Henry Goldberg's "A Proposal to

Deregulate Broadcast Programming" is Publish
ed in

George Washington Law Review.

22. March 6, 1974: House Commerce Committee repor
ts H.R. 12993

to floor. House ups the term from 3 to 5 years.

23. June 18 - July 31, 1974: Senate Communications Sub-

committee begins renewal hearings. Whitehead, Brown and

Wiley testimony worth noting.

24. July 3, 1974: During course of Senate hear
ings, OTP

comments to Senator Hart on Citizens' Informat
ion

Project proposed legislation. The CIP bill provides

that a successful challenger must (a) buy out the
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depreciated assets of the renewal applicant, or

(b) reimburse the unsuccessful renewal applicant for

"unrecouped investment." OTP argues: preservation

of a licensee's financial position, and economic

matters in general, are not the primary problems posed

by the renewal process."

25. September 27, 1974: Senate issues its report, com-

pletely rewriting House version.

26. October 4, 1974: Goldberg's memo to Arthur Kallen

compares House and Senate bill, offers OTP comments on

both. While Goldberg's memo says that neither bill

deals effectively with renewal problems, the Senate

version is roundly roasted. Bills do not deal

effectively with: (1) the problems of mandating a

comparative hearing of all competing license renewal

applications; (2) the danger of ad hoc restructuring

of broadcast industry ownership through the renewal

process; or (3) the First Amendment problems posed by

FCC-dictated program performance guidelines. All of

these matters were treated in the Administration's
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bill, but the Congress chose to go through the

motions of enacting renewal legislation instead

of facing up to some real problems and resolving

them. Goldberg's memo called Senate bill a "do

nothing" bill that may cause more problems than it

solves. The Administration should withhold its

support from the Senate bill, he said.

27. November 15, 1974: OTP and FCC file comments with

Staggers at his request. Comments were solicited for

benefit of conferees, but Staggers refuses to appoint

conferees and legislation dies.
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January' 15, 1970 - B
POLICY STATEMENT ON COMPARATIVE HEARINGS •

INVOLVING REGULAR RENEWAL APPLICANTS 

In 1965 the Commission issued h policy statement on 
Comparative Broad-

cast Hearings which is applicable to hearings to choose among 
qualified new

applicants for the same broadcast facilities. See policy Statement on Com-

parative Broadcast Hearings, 1 FCC 2d 393. We believe that we should now

issue a similar statement as to the comparative hearing where 
a new appli-

cant is contesting with a licensee seeking renewal of license. We have, of

course, set forth our policies in this respect in several cases,
 and indeed,

have done so in designating issue S in some very recent cases. E.G., In re 

Application of RKO General,  Inc., FCC 69-1335, para. 8; In re 
Application 

of Lamar Life Broadcastin  FCC 69-1336, para. 2. There has, however,

been considerable controversy on this issue, as shown by the 
hearings on

S. 2004 now going forward before the Senate Subcommittee on Communications.

Issuance of this statement will therefore contribute to clarity of ou
r

policies in this important area. This will be of assistance to the examiner
s

who initially decide the cases. It will expedite the hearing pro
cess and

promote consistency of decision. Above all, by informing the b
roadcast

Industry and the public of the applicable standards, the public 
interest

"in th2 larger and more effective use of: radio" (Section 303(g) of 
the

Communications Act) will be served.

The statutory scheme calls for a limited license term. This permits

Commi: ;ion review of the b-,7oadcaster's stewardship at regular interv
als

to determine whether the public interest is being served; it also provi
des

an opportunity for new parties to demonstrate in public hearings that the
y

will better serve the public interest. It is this latter aspect of the

statutory scheme with which we deal here. See Sections 307, 308, 309.

The public interest standard is served, we believe, by policies

which insure that the needs and interests of the listening and viewing

public will be amply served by the community's local broadcast outlets.

Promo*.ion of this goal, with rencct to competing challenges to renewal

tnt,, c.dls .11a .two oi.,vjous onsideri;:ions.
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The first is that the public receive the benefits of the statutory spur

inherent in the fact that there can'be a challenge, and indeed, where

the public interest so requires, that the new applicant be preferred.

The second is that the-comparative hearing policy in this area must not
undermine predictability and stability of broadcast operation.

The institution of a broadcast service requires a substantial

investment, particularly in television, and even where the investment

is small it is likely to be relatively large to the person making it.

It would disserve the public interest to reward good public service by

a broadcaster by terminating the authority to continue that service.

If the license is given subject to withdrawal despite a record of such

good service, it will simply not be possible to induce people to enter

the field and render what has become a vital public service. Indeed,

rather than an incentive to qualified broadcasters to provide good service,

it would be an inducement to the opportunist who might seek a license and

then provide the bar.--t minimum of service which would permit short run
maximization of profit, on the theory that the license might be terminated
whether he rendered a good service or not. The broadcast field thus
must have stability, not only for those who engage in it but, even more
important, from the standpoint of service to the public.

'

We believe that these two considerations call for the following
policy -- namely, that if the applicant for renewal of license shows in
a hearing with a competing applicant that its program service during the
preceding license term has been-substantially attuned to meeting the needs
and interests of its area, 1/ and that the operation of the station has
not otherwise been characterized by serious deficiencies, he will be
preferred over the newcomer and his application for renewal will be
granted. His operation is not based merely upon promises to serve solidly
the public interest. He has done so. Since the basic purpose of the
Act -- substantial service to the public -- is being met, it follows
that the considerations of predictability and stability, which.also
contribute vitally to that basic purpose, call for renewal.

This is not new policy. It was largely formulated in the leading
decision in this field, Hearst Radio, Inc., (WBAL), 15 FCC 1149 (1951),
where the Commission, in favoring the existing licensee, stated that
where a choice must be made between an existing licensee and a newcomer,
a E-arit will normally be made to the existing station if its operation
has been meritorious, and that a good record may outweigh preferences
to a newcomer on such factors as local residence and integration of

1/ We wish to stress that we are not using the term "substantially"
in :(ny sense of partial performance in the public interest. On the
corc.rary, as the discuss.Lon within makes clear, it is used in the
sen:-,e of "solid", "strong", etc., (see p. 3, supra) performance as
contrasted with a service only minimally meeting .the needs and interests
of ic Iri'short, we would distinuish between two types 0;:
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ownership and management. The WBAL policy was followed
 in In re Wabash

Valley BroadcastinR Corp., 35 FCC 677 (196
3), and cited with approval

in recent actions (see, e.g., In re Ap
plication of MO General, Inc.,

FCC 69-1335, para. 8).

If on the other hand the hearing rec
ord shows that the renewal

applicant has not substantially met or ser
ved the needs and interests

of his area, he would obtain no controlling 
preference. On the - contrary,

if the competing new applicant establishes
 that he would.substantially

serve the public interest, 2/ he should clearly be p
referred over one

who was given the opportunity to do so but 
chose instead to deliver les

s

than substantial service to the public. In short, the past recor
ds of

the renewal applicant is still the critical 
factor, but here it militates

against renewal and in favor of the new 
applicant, provided that the

latter establishes that he would solidly ser
ve the public interest.

We recognize that the foregoing policy 
does not work with mathe

matical

precision, and that particular factual 
circumstances will have to be

 explored

in the hearing process. For example, if there are 
substantial questions

as to whether the renewal applicant's operation 
has been characterized b

y

serious deficiencies -- such as rigged quizzes, 
violations of the Fairness

Doctrine, over-commercialization, broadcast of 
lotteries, violation of

racial discrimination rules, or fraudulent pra
ctices as to advertisers

the facts as to these matters would have to be 
established, and any

demerits resulting therefrom weighed against the 
renewal applicant in

the public interest judgment which must be made. It is not possible

to lay down any more precise' standards here, since 
so much will depend

on the particular facts.

Further, we recognize that the terms "subst
antially" and "minimally"

also lack mathematical precision. However, the terms 
constitute perfectly

appropriate standards. Thus, the word "substantially" is 
defined as

"strong; solid; firm; much; considerable; ample; 
large;. of considerable

worth or value; important" (Webster's New World 
Dictionary College Ed.,

p. 14..4); 3/ the word "minimal" carries the pertinent 
definition,

"smallest permissible" (Id. at p. 937). However, application and
 evolu-

tion of the standards would again be left to the heari
ng process.

(cont'd) situations -- one where the licensee has serv
ed the public

interest but in the least permissible fashion still 
sufficient to get

a renewal in the absence of competing applications (def
ined herein as

minimal service) and the other where he has done so in an 
ample, solid

fashi.)n (defined herein as substantial service).

2/ With several such new applicants, the Policy Statement 
on Comparative

Broadcast Hearing, 1 FCC 2d 393, would be the basis for 
decision as among

,L:".

3 / We also note that the term is frequently employed in statute
s, e.g.,

7.5 U.S.C. 13 (the Clayton Act); 42 U.S.C. 403(f)(4)(A) (Social Se
curity

Act); 26 U.S.C. 382(a)(1)(C) (Internal Revenue Act); indeed, it is use
d

in the Communications Act, 47 U.S.C. 503(b)(1)(4).
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The renewal applica
nt would have a full opportunity to establish that

his operation was a 
"substantial" one, solidly meeting the needs and

interests of his area, and not othervise charact
erized by serious

deficiencies. He could, of course, call upon ccmmunity l
eaders to

corroborate his position. On the other hand, the competing party would

have the same opportunity in 
the hearing process to demonstrate his

allegation that the existing licenee'
s operation has been a minimal

one. And he, too, can call upon community leaders t
o testify to this

effect if that is, indeed, the ca
se. The programming performance of the

licensee in all programming categories (inc
luding the licensee's response

to his ascertainments of 
community needs and problems) is thus vital to

the judgment to be made. Further, although the matter is not a compar-

tive one but rather whether substantial
 service has been rendered, the

efforts of like stations in the community or e
lsewhere to supply sub-

stantial service is also relevant in this cr
itical judgment area.

There would, of course, be the necessity of ta
king into account pertinent

standards which are evolved by the Commission in this fiel
d.

Two other points deserve stress in this respect. First, unlike

the case involving new applicants (see 1 FCC 
2d at pp. 397-98), a

programming record will be considered even thoqgh it is 
not alleged to

be either unusually good or bad. Thus, the renewal applicant will not

have to demonstrate that his past service has been "exce
ptionally"

or "unusually" worthy. Were that the criterion, only the exceptional

or unusual renewal applicant would win a grant of 
continued authority

to operate, and the great majority of the industry would
 be told that

even though they provide strong, solid service of signif
icant value to

their communities, their licenses will be subject to termina
tion.

As stated at the outset, such a policy would therefore 
disserve the

public interest. And conversely, a new applicant would not have to

allege that the existing licensee's operation had been unusually bad.

Second, the renewal applicant must run upon his past

record in the last license term. If, after the competing application

is filed, he "upgrades" his operation, no evidence of such upgrc.::.:.'1:: .

will be accepted or may be relied upon. To give weight to suca

belated efforts to meet his obligation to provide substantial service

would undermine the policy of the competitive spur which Congress

wisely included in the Communications Act. A renewal applicant could

simply supply minimal service from year to year, Secure in the knowledge

thar even if a competing application were filed at the time of renewal,

he could then "upgrade" to show substantial service. Theref - re, no

evidence as to improved service after the filing of the competing

application (or a petition to deny directed to programming service)

will be deemed admissible in the hearing. This is, of course, a

departure from the procedure permitted in the WBAL case.

• • -. • • • - • "•••
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Further, the renewal applicant, seeking to obtain the benefits

of this policy, cannot properly suppry minimal service 
during the first

two years of his license term and then "upgrade" during 
the third

year because of the imminence of possible challenge. The Act seeks

to promote conscientious and good faith substantial ser
vice to the

public -- not a triennial flirtation with such service. Therefore,

while we recognize that the licensee's programming efforts do and

must vary over a license period and hopefully are continually being

improved, we could not weight as controlling or determinative a pattern

of operation which showed substantial service only in the las
t year of

the license term.

We note also the question of the applicability here of our policy

of diversification of the media of mass communications. We do not

denigrate in any way the importance of that policy or the logic of

its applicability in a comparative hearing involving new applicant
s.

See 1 FCC 2d at pp. 3S.-95. We have.stated, however, that as a general

matter, the renewal process is not an appropriate way to restructure

the broadcast industry. E.g., In re Application for Renewal of

WTOP-TV, FCC 69-1312. Where a renewal applicant with other media

interests has in the past been awarded a grant as consistent with the

Commission's multiple ownership rules and polidies, and thereafter

proceeded to render good service to his area, it would appear unfair

and unsound to follow policies whereby he could be ousted on the b
asis

of a comparative demerit because of his media holdings. 4/ Here again,

the stability of a large percentage of the broadcast industry, 
particu-

larly in television,. would be undermined by such a policy. Our rules

and policies permit multiple ownership, and the industry has mad
e sub-

stantial commitments based on those rules and policies. These rules

are not sacrosanct, and indeed should and must be subject to perio
dic

.review. We are now engaged in such review in a number of overall 
rule

making proceedings. E.g., FCC Dockets Nos. 18110 and 18397. If any

rule making proceeding, now pending or initiated in the future, re
sults

in a restructuring of the industry, it will do so with proper safeg
uards,

including most importantly an appropriate period for divestment. Such

a way of proceeding is, we believe, sound and "best conduces 
to the

proper dispatch of business and the ends of justice;" Section 4(j)

4 / ').f- course, if such a renewal applicant has not rendered sub-

stantial service, he might also face a demerit on the diversification

ground. Such an additional demerit might well be academic, since,

barring the case where his competitor is also deficient in some

important respect, a past record of minimal service to the public

is li%ely to be determinative, in and of itself, against the renewal
applicant.
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of the Communications Act; WJR V. F.C.C., 337 U.S., 
265, 282 (1948).

In short, whatever action may be called for 
in special hearings

where particular facts concerning undue concentration 
or abusive

conduct in this respect are alleged, 5/ the overall structure of

the industry, so far as multiple ownership and 
diversification are

concerned, should be the subject of general rule making proceedings

rather than ad hoc decisions in renewal hearings.

We believe the issuance of this policy statement will, 
expedite the

hearing process in this area. Examiners will be clear as to our

general policy. Indeed, it may significantly shorten hearings. If

the Examiner, at the conclusion of the initial phase of a 
hearing

dealing with a renewal applicant's past record, has no doubt that

the existing licensee's record of service to the public is a sub-

stantial one, without serious deficiencies, he should, either on his

own motion or that of the renewal applicant, halt the proceeding

at this point and isoue an initial decision based upon that deter-

mination. However, where the matter is in any way close or in

doubt, it would be more appropriate to proceed with the hearing,

and thus insure that the record is complete when the matter comes

before the Commission. ,

Most important, as stated above, the policy will markedly serve

the public interest by informing the broadcast industry and the

public of their responsibilities and rights. And, in doing so,

it retains the competitive spur providedin the Communications Act

and yet insures predictability and stability of broadcast operations.

For the policy says to the broadcaster, "if you do a solid job as

a public trustee of this frequency, you will be renewed; your future

is thus really in your hands." The policy says to all interested

persons, "The Act seeks to promote not just minimal service but

solid, substantial service; if at renewal time, a group of you be-

lieve that an applicant has not rendered such service, you may file

a competing application and will be afforded the opportunity, in a

hearing, to establish your case, If you do so, you will be granted

auority to operate on the frequency inplace of the renewal appli-

cant who has failed to provide substantial service." 6/

5/ In re k)olications of Midwest Television, Inc., FCC 69-261; In....
re Applications of Chronicle Broadcasting Comoany, FCC 69-262.

6/It would be expected that appropriate arrangements could and— .
would be made to purchase facilities owned by the existing station.
Se. , e.g., In re Application of Biscayne Television Cora., 33 FCC
851 (1962).
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The policy i
s thus fair to the broadcaster and to the 

new contestant,

and above all 
it serves the listening and viewing public. 

To the

arg-t=ent that the hearing process i
tself is an unfair burden, the

short answer is that suc
h hearings steri directly from the stat

utory

scheme, and particularly from the notion t
hat the broadcaster is

a public trustee who can
 acquire no permanent ownership of t

he fre-

quency on which he operates. With even-handed administration of
 .

the policy, there is unlikel
y to be any plethora of frivolous

challengers, in view of the significant costs 
involved.7/An1 in any

event, where frivolous challenges are made, th
e Examiner may in his

discretion, and should, take action to avoid a long
 drawn out hearing.

In the final analysis
, the broadcaster has, we believe, the

 answer

within his hands--if he really knows and cares 
about his area and does

a good substantial job of serving it, he
 will discourage challenges 

to

his renewal applications.

We recognize that there can be concern W
hether this policy will pr

event

a new applicant willing to provide a superior
 service from supplanti

ng

an existing licensee who as broadcast a substantia),but 
less impressive,

service. But, as stated, there are obvious risks in a
ccepting promises

over proven performance at a substantial level, and 
we see no way, other

than the one we have taken, adequately to preserve th
e stability and

predictability which are important aspects of the over
all public interest.

We believe that there will still be real incentives
 for those existing

broadcasters willing to provide superior service to do 
so, since the

higher the level of their operations, the less likely 
that new applicants

will file against them at renewal time. And as the Commission 
spells

out, in decided cases, the elements - which constitute substa
ntial service,

it will serve the private interests of broadcasters t
o make certain that

their operations fall Clearly into that class of ser
vice. Thus the

public interest will be served by the continuing efforts 
of broadcasters

to minimize the chances of the filing of competing 
applications.

The foregoing policy is limited to comparative hearings 
between renewal

applicants and new applicants for the same facilities in 
the same

community. The restriction to the same community is 
necessary to

exclude from this policy contests between applicants for 
different

communities which are governed by the provisions of section
 307(b) of the

Act, since this section requires that the grant go to the
 community

most in need of the station, without regard to the 
comparative qualities

of the applicants. In practical effect, this section ap
plies solely to

standarr' broadcasting. 8/ Such AM cases involve considerat
ionE"quite

different from those with which the Commission is concerned 
here, and

are thus not dealt with in this statement.

7/ we wish to stress, with the issuance of this Statement, 
that

_
barring extraordinary circumstances, the challenger to a 

renewal cannot

be reimLursed in any amount for his expenditures in prepari
ng and prosecuting

his application, nor will merger agreements be countenanced.

8/ The policy set forth herein will apply where a new appl
icant files

7F,ninsta renewal applicant, seeking to use the contested FM or
 TV

n :f.lfcrcat cc,unity under tl ,.?. provisions of Sectio

73.201 or 73.607(b) of our rules.

• 7"- 777:17-71,17.772,777.5Pri'!"- -7r-`77.-2-', - 77.77:7
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As shown by 
our recent actions (see p. 1,

 supra.), this policy is of

course applica
ble to pending proceedings, and 

indeed, we stress again

that its 
essential holding reflects lon

g established precedent. The

policy statemen
t is inapplicable, however, to t

hose unusual cases,

generally involvin
g court remands, in which the rene

wal applicant,

for sui 
cenoris reasons, is to be treated a

s a new applicant. 'In such

cases, while the
 past record, favorable or unfavorable

, is of course

pertinent and should be exami
ned, the WBAL policy, as here amplified,

is inapplicable; a go
od record without serious deficiencies

 will not be

controlling in such cases so as to
 obviate the comparative .anal

ysis

called for in the Po
licy Statement on Com arative Broadcast

 Hearin •s,

1 FCC 2d 3
93 (1965).
•

In sum, we believe tha
t this is the best possible balancing

 of the

competing aspects of the public interest whi
ch are to be served in this

area. However, the promise of this policy for truly
 substantial service

to the public w
ill depend on the consistency and determ

ination with which

the Commission carrie
s out this policy in the actual cases 

which come

before it. Only if we truly develop and hold to a solid 
concept of

substantial service, will the public derive the 
benefits this policy

is designed to bring them. We pledge that we will do so, a
nd in turn

call upon the industry and interested public
 to play their vital rol

es

in the implementation of this policy.

Action by the Commission January 14, 1970. Commissioners Burch (Chairman),

Bartley, Robert E. Lee, Cox, H. Rex Lee and Wells, with
 Commissioner Johnson

dissenting and issuing a statament.

Sent to all broadcast licensees.

- FCC -



Comparative Renewals (Petition for 
Reconsideration)

••••••...•

[In re Petitions for reconsiderati
on of the Commission's

Policy Statement on Comparative H
earings Involving

Regular Renewal Applicants. •

Dis s enting Opinion of Commissioner
 Nicholas Johnson

I dissent to the denial of these petitions
 for reconsideration on

three groungs: The
 Commission's January 15, 1970 Pol

icy Statement

(1) violates Se
ction 4 of the Administrative Procedure Act (

5 U.S.C.

Section 553) or, at least, is an abuse of 
agency discretion; (2) vio

lates

Section 309(e) of the 1934 -,ommunications 
Act; and •(3).violates the First

Amendment to the United States Constitution.

The Administrative Procedures Act (APA) 
requires the Commission

to follow certain procedures (notification, 
opportunity to file commen

ts,

etc.) in all cases of administrative "rule maki
ng. " Section 2(c) of t

he

APA defines a "rule" as:

. . . the whole or any part of any agency state
ment

of general or particular applicability and future 
effect

designed to implement, interpret, or prescribe l
aw

or policy or to describe the organization, procedure
,

or practice requirements of any agency . . . .

Section 4(a) of the APA, however, exempts from rule mak
ing:

, . interpretative rules, general statements of

policy, rules of agency organization, procedure, -

or practice . •• .

The majority argues that the January 15, 1970 Policy 
Statement is an

exernpte,: "general statement of policy" under Section 4(a), 
and not
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ubject to the 
safeguards of Section 4. Although the legal precedent,

on this 
question is by no means clear, I believe 

there are valid reasons

for 
disagreement.

The rule making safeguards of the 
Administrative Procedure

Act were cl
early designed to limit the discretion of federal 

agencies

in their 
legislating function—that is, the adoption of substantive 

rules

or general 
schemes of administration to affect differing groups 

or individuals

across -the -board. In delegating its legislative

authority to non-elected bodies of men not.directly responsible

to the electorate, I do not believe that Congress 
intended to cast this

and other agencies adrift on the limitless sea of their o
wn unbounded

discretion, able to enact substantive rules at will (under the 
guise of

"policy statements") without due consideration of interested 
parties'

. views. This, at any rate, appearLd to be the position of Attorney 
General Francis

Biddle who gave the following interpretation of "policy stat
ement" in ,a

1941 Report:

[A jpnroaches to particular types of. problems,
which as they become established, are generally

determinative of decision . . . . As soon as the
"policies" of an agency become sufficiently
articulated to serve as real guides to agency officials

in their treatment of concrete problems, that may

advz..ptageously be brought to public attention by
publication in a precise and regularized form.

Report of t e Attorney General's Committee on Administrative Procedu
res,

S. Doc. No. 8, 77th Cong., lst Sess., pp, 26-27 (1941). In

clIer wort..., certain procedural safeguards. exist to protect the public

in formal rule making and adjudication; once law has been established



through these procedures, howeve
r, the agency may explain it to the

public through "policy statements. "

Procedurally, at least, this Commission could have addressed

the substance o
f its Policy Statement through adjudicatory or.rule maki

ng

proceedings—both of which contain the safeguards of the 
adversary

process. Arguably, however, it cannot do so without 
any procedural

safeguards at the time of adoption, as it has attempted here. 
Cf.

Moss v. Civil Aeronautics Board, F. 2d (D. C. Cir., July 9, 1970).

There must be some logical and legal distinction between a
 "rule" and

a "policy statement." An administrative agency is apparently no
t

free to characterize its action in any way it sees fit:

The particular label placed on it by the Commission

is not necessarily conclusive, for it is the substance

of what the Commission has purported to do and has

. done which is decisive.

Columbia Broadcastin S stem V.  United States, 316 U.S. 407, 
416

(1942). The appropriate distinctions may well turn on whet
her the agency

takes action affecting a change in substantive legal rights (thr
ough a

rule on adjudication), or whether the agency's action merely 
explains

or interprets existing policies or decisions.p.Leviouslz enacted 
through

proper legal procedures (a policy statement). Thus, the Comm
ission

can issue a "Public Notice" through its Office of Information, explainin
g

or surnr-larizing the import of a particular rule; but it cannot adopt

that rule, without procedural safeguards, merely by captioning its
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document a "Public Notice" and pretending that no substantive change

in the law is involved.41)

The issue here, therefore, turns on whether the January 1., 1970

Policy Statement effected a substantive change in our comparative renewal

standards. I frankly do not think even the majority can seriously contend

that the Commission has not substantially changed its hearing procedures

in comparative renewals by its January 15, 1970 Policy Statement. We

many cases for comparative hearings thehave designated since

Hearst case, yet we have never even suggested to the Examiner that he

first determine whether the incumbent licensee "has been substantially ..

attuned to meeting the needs and interests" of the community. Indeed,

a
. we have recently reimbursed Voice of Los Angeles, Inc., for costs incurred

during the initial portions of a comparative challenge to the license of

KNBC, Los Angeles, essentially oa the ground that our January 15, 1970 Policy

Statement came as an unannounced surprise to Voice, and that given the change

"in policy it would be inequitable not to permit them to withdraw. National Broad-

casting Co., Inc. (NBC), FCC 70-691 (Docket No. 18602) (released July 7, 1970).
c

Prior to January 15, 1970, no communications lawyer or even FCC

Hearing Examiner would have dreamed that a competing application wo.uld

not even be ponside.red if the incumbent licensee met certain programming

standards. Accordingly, we must conclude that a substantive change in. law

has been In-de, and the rule making procedures of the APA should apply.



Even if action by policy statement is a legally available optioon

to the Commission in this case, I believe the Commission has abused

its discretion by so acting without clearly articulated reasons: In

dismissing petitioners! request for rule making, Petitions by BEST, 21 F. C.

355 (1970), the Commission cited Cor _p., 332 U.S. 194 .

(1947), for the propositcon that the Commission has the discretion to

choose between adjudication and rule making. The Commission, however,

does not attempt to explain why the use of a policy statement in this case

was preferable to the use of adjudication and rule making. Bather, it

simply asserts that it had the power to act without the usual procedural

safeguards. Even conceding that the Commission has this power, it must

exercise its discretion in a rational way in an opinion explaining its

reasoning. Even Chenery recognized that agency discretion was limited

by certain fundamental standards of fairness.

The Commission's Policy Statement decision cannot be considered

"reasonable" or "fair" --particularly in view of the political events sur-

rounding its adoption. Following the decision in WHDH, mc., 16 F. C. C. 2d

1 (1969), the broadcasting industry sought to obtain from Congress the

elimination or drastic revision of the comparative hearing procedure. See,

g.,e.  Hearings on S.2004 [Orderly Renewals 1 Before the Subcommittee on

Communications of the Senate Committee  on Commerce, 91st Cong.,

1st Se s. ["The Pastore (Dec. 1, 1969). Although more than 100

Congressmen and 23 Senators quickly announced their support, a number of

v, 7re• "TN.

•
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-itizens groups 
testified that S.2004 was "back door 

racism" and would

exclude minorities
 from access to media ownership in 

most large

communities (Black Efforts for Soul in Tel
evision), would perpetua:te

excessive concentrations of control
 (National Citizens Committee 

for

Broadcasting), and would remove "competition" 
from broadcasting and

"freeze out every underrepresented class in American 
Society"

(American Civil Liberties Union). See Hearin
gs on S.2004, supra.

The impact of citizen outrage measurably slow
ed the progress

of S.2004, and many
 Senate observers began to predict the B

ill would

never pass. Then, without formal rule making 
hearings, or even

submission of written arguments, the Commission 
suddenly issued

its January 15, 1970 Policy Statement--achi
eving much of what Cong

ress

had been unable or reluctant to adopt.-

There were many parties who had invested substanti
al time and

money fighting the threatened diminution' of their 
rights, and who no

doubt would have opposed our January 15, 1970 Policy 
Statement on

numerous grounds. In. challenging S.2004, many of these 
parties claimed

to represent the interests of important segments of our 
population: the

minoritie-, the poor, and the disadvantaged. By refusing 
even to listen

to their crAinsels, this Commission reached a new low in it
s self-imposed

isolation from the people; once again we closed our ears and 
minds to

their picas. See,'ELZ., National Broadcasting, Co., 20 F. C. C, 2
c1 58 (1969);

, 16 F. C, C. 2d 340 (1969); Office of Communication of the
 United



Church of Christ [WLBT-TV3, F.2d , No. 19,409 (D. C. Cir.f,

June 20, 1969), and 359 F.2d 994 (D.C. Cir. 1966).

The majority argues for the Policy Statement's validity by

contending that it is "only a policy statement" which may be fully

reargued in future cases when it is applied. This argument is invalid.

For one thing, the mere existence of the Policy Statement will deter groups

that otherwise might have entered comparative contests. Between WHDH,

Inc. and .our Policy Statement, a number of applicants filed competing license

challenges with the Conimission. To my knowledge, not one TV appli-

cation has been filed since January 15, 1970--and one major applicant

has even withdrawn on the basis of our Policy Statement. See National 

Broadcastin Co. KNBC , FCC 70-691 (Docket No. 18602) (released

July 7, 1970). In addition, our Policy Statement will doubtless be applied

to future cases without exception. No man is likely to reverse himself 9nce

he has announced his decision in public, • and no one seriously believes that ap-

plicants will be able'to reargue the merits of our January 15, 1970 Policy State-

ment and obtain an impartial and open-minded reception. As in Moss v. Civil 

Aeronnutics Board, F. 2d , (D. C. Cir., July 9, 1970), the basic

decisi ns have been made ex parte in "closed sessions, "and there is little

anyone can co to re-open them.

Finally, the Commission's abuse of discretion becomes

particularly severe in light of the First Amendment questions discussed



-8-

a. below. 
Whatever discretion the Commission may have to choose

various procedural modes in other cases, that discretion 
must be

narrowly limited where it results in a curtailment of speech fr
eedoms.

Our failure to follow normal
 rule making procedures, therefore, is an

abuse of agency discretion and cannot be justified by the 
principles of

Cl_r_L_Iler '.. •

The January 15, 1970 Policy Statement also violates, in rather

clear fashion, Section 309(e) of the 1934 Communications Act. That

Section provides that if the Commission cannot find that the grant of any

particular license application will serve the "public interest, convenience,

and necessity, "it must designate the application for "a full hearing in

0 which the applicant . . . shall be permitted to participate. " In other
words, the Commission must either grant a license application, or

provide the applicant with a full h a ring on the merits. Thus, where an

incumbent licensee is challenged by an otherwise acceptable new applicant,

Section 309(e) bars rejection of the competing application without a hearing.

Yet this rejection is precisely what will happen under the Policy Statement when

the Examiner finds the incumbent "substantially attuned" to community_

needs and -...tereSts. In Ashbacker Radio Corp. v. FCC, 326 U.S. 327

(1945), the FCC granted one of two mutually exclusive applications

and design ' ted the other for .hearing. The Supreme Court reversed,

saying:



We do not think it is enough to say that the power

of the Commission to issue a license on a finding of

public interest, convenience or necessity supports

its grant of one of two mutually exclusive applications

without a hearing of the other. For if the grant of one

effectively precludes the other, the statutory right to

a hearing which Congress has accorded applicants before
denials of their applications becomes an empty thing.
We think that is the case here. (326 U.S. at 330.)

As .Ashbacker said, "where two bona fide applications are mutually

exclusive, the grant of one without a hearing to both deprives the loser

of the opportunity which Congress chose to give him. " Id. at 333.

Although Ashbacker involved competing applications for a new facility,

•

its reasoning is equally applicable here. Even Liaa_ELLEacii2,3A L

15 F. C. C. 1149 (1951), and Wabash Va. JIe)_.L=i31i_.2.oadcastin Cor , 34 F. C. C.

677 (1963), which the Commission cite to support its January 15, 1970

Policy Statement, granted both applicants a full hearing on all issues

involved. I believe Congress intended in Section 309(e) to give new

applicants with allegedly improved programming proposals at least

a hearing to prove their • claims. The Commission's Policy Statement

eliminates this right..

Finally, I believe the January 15, 1970 Policy Statement imposes

burdens on freedom of speech which are inconsistent with the First

Amendment,. Freedom of the press, for example, must do more than

protect newspaper publishers from government censorship; it must also

ensure that access to ownership of the print media is not blocked.

Freedom of the press would not exist in this country if the government,

.efraining from direct censorship over newspaper content,

• zr-m,r7
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made it exce.
ssively difficult for people to own, contro

l or publish

a newspaper. 
The Supreme Court has on numerous 

occasions recognized

the distinct 
connection between diversity of ownership of 

the mass media

and the divers
ity of ideas and expression required by the 

First Amendment.

See, Associated Pressv. United States, 326 U.S. 1, 20 
(1945).

And in Red Lion,
 the Court saidi

It is the purpose of the First Amendme
nt to preserve

an uninhibited marketplace of ideas in whi
ch truth will

ultimately prevail, rather than to countenance 
monopoli-

zation of that markL.., whether it be by the 
Government

Itself or a private licensee.

Red Lion Broadcasting Co. v. FCC, 395 
U.S. 367, 390 (1969)/emphasi

s added).

Although the Commission's Policy Statement 
is ostensibly grounded

in economic considerations, it undeniably
 impedes access to ownership of

the broadcast media, and is therefore deeply i
mbued with First Amend-

ment considerations. Upon review of agency and Congre
ssional

action,the Supreme Court will generally pay great 
deference to administrative

and legislative expertise and experience in matters 
involving economic

regulation, see, •, Williamson v. Lee Optical of 
Oklahoma, 348 U.S. 483

(1955); but it has clearly warned that "[t]here may be nar
rower scope

for operation of the presumption of constitutionality when 
legislation

appears on its face to be within a specific prohibition of the 
Constitution,

such as Close of the first ten Amendments . . . . n • United St
ates v. 

Carolene Products Co., 304 'U.S. 144, 152 n.4 (1938). Because the
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First Amendment freedoms of speech and the press occupy a "prefe-rrecl

position" in the spectrum of constitutionally guaranteed liberties, Kovacs v. 

336 U.S. 77, 88 (1949), see Saia v. New York, 334 U.S. 558,

562 (1948); Thomas v. Collins, 323 U.S. 516, 529-30 (1945); Unite
d 

States V. Cruikshank, 92 -U.S. (2 Otto) 542, 552-53 (1876), the government

must prove that a 'compelling, " N..A.A.C.P. v. Button, 371 U.S. 415,

438 (1963); Sherbert V. Verner, 374 U.S. 398, 403 (1963), or "paramount, "

Thomas v. Collins, 323 U.S. 516, 530 (1945), governmental interest

exists to justify restrictions upon First Amendment freedoms.

I think it is obvious that the Commission has made no. "compelling"

or "paramount" showing of necessity for the doctrines adopted in its January 15,

1970 Policy Statement. We have taken. no hard economic evidence on the

issue; we have consulted directly with neither licensees nor the public on this

issue; and we have considered no alternatives to this scheme of regulation.

The Supreme Court has also indicated in First Amendment cases

that legislative bodies must use "less drastic means" of regulation whenever

possible to create the least interference with individual liberties. E. g.,

United States v. Robel, 389 U.S. 258, 268 (1967); Shelton v. Tucker,

364 U.S. 479, 488 (1960); see generally, Note, Less Drastic Means and tlic 

First Amendment, 78 Yale L. J. 464 (1969); Wormuth & Merkin, The

Doctri:Le of the Reasonable Alternative, 9 Utah L. Rev. 254, 267-93 (1964).

If the Commission is concerned that the scheme of competitive applications

estiL1)1 bed by Congress fti 1934 is unduly sc-rere on the broadcasti:
\
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industry, and that "stability and predictability in station operation"

needed to safeguard its "financial investments, " then there are clearly

"less drastic means" for accomplishing this goal than eliminating altogether

potential licensees who might better serve their communities. The FCC,

for example, might give losing incumbent licensees a tax certificate

entitling it.to involuntary conversion treatment under Section 1033 of the

Internal Revenue Code. Another possibility would be to require the

winning applicant to reimburse the losing incumbent for the fixed costs

of his investment--or pe liaps even his programming investments during the

past two or more years. The point, simply, is that there are any number

of alternative ways to increase stability in the broadcast industry without

substantially impeding the access of various groups to ownership.

The importance of the First-Amendment in this proceeding is three-

fold: First, the restrictions the Commission has placed on entry into

the broadcasting broadcasting field may well violate the standards of the First

Amendment; second., the significant involvement of First Amendment

issues in the comparative renewal procedure places on this Commission

a greater burden of justifying its action than it has met; and third, the

First Amendment considerations should limit the discretion of this agency

to adopt substantive rules without the safeguards of the Administrative

Procedure Act. We may be able to justify purely economic regulations

by our al:eged fund of "accumulated experience"; but we must do more
Th

when we curtail access to media ownership. We must demonstrate a



"compelling" need for these regulations, and that there are no
 "less

drastic means" available to us. This we have clearly failed to do.



•

Policy Statement on Comparative Hearings

Involving Regular Renewal Applicants

Dissenting Opinion of Commissioner Nicholas Johnson

The issues surrounding citizen participation in the license renewal

process are among the most complex and significant befdre the FCC.

The nature of the American political process is such that any

efforts to regulate broadcasting by either Congress or this Commission

must constitute a negotiated compromise of sorts. That the broadcasting

industry today is perhaps the most powerful Washington lobby in. our

nation's history is generally acknowledged. Popular reform movements always

start with a substantial disadvantage. For none is. that more true than for

those groups trying to improve the contribution of television to the quality

of American life. But, then, the stakes are higher.

There is no question but that the American people have been deprived

of substantial rights by our action today. There is also no question that

the results could be much worse—given the commitment of the broad-

casting industry on this issue, and the introduction of legislation (such

as S. Z004) by 22 Senators and 118 Representatives.

The policy statement has been discussed by us calmly ind at

length.. Each Commissioner has endeavored to balance the conflicting

interests of broadcasters and public. The language has been revised

in a spirit of accommodation; the public interest is better served as a

_
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result. Because of my particip
ation in these drafting efforts I feel

considerable inclination to concur. On agonizing bal
ance, however,

I find I cannot.

There is a germ of legitimate concern in the broadcas
ters'

position. (1) It is inequitable that a broadcaster who ha
s made an ex-

ceptional effort to serve the needs of his community, and
 whose programming

is outstanding by any measure, should be subjec
ted to the expense and

. burden of lengthy hearings merely because some 
fly-by-night chooses

to take a crack at his license. (2) When evaluating a 
competing application

in a renewal case, a record of outstanding performance by 
the licensee

obviously should be given considerable weight. (3) It is fa
r better to

provide consistent national standards for station ownership
 by general

rulemaking (with divestiture if necessary) than to evolve the
m on the

case-by-case happenstance of -.vhich stations' licenses happe
n to be

challenged. (4) There are some public benefits from "stab
ility for

those broadcasters who take their responsibilities seriously.

What the public loses by this statement can be summ
arized in

the word "competition. " The theory of the 1934 Communicat
ions Act

was that the public would be served by the best licensees avail
able:.

No licensee would have a "right" to have his license renewed. 
Each

would be open to the risk that a competing applicant would offer
 a

service Preferable in some way, and thereby win the license away. T
he
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FCC was to choose the best from among the applications before it,

whether the incumbant's record was "Mediocre" or ,t'excellent. " This

is the principle of the marketplace: the public is assured the best products

by opening the market to all sellers, comparing their products, and rewarding

.thc best with the greater sales. The analogy in broadcasting is the competing

application. The FCC is the public's proxy. It is we who must make the

choice among competitors; it is the public that receives the benefits

. (or burdens) of our choice.

What we have done in this poliCy statement is comparable to providing

that there could be no new, competing magazines, automobiles or break-

fast cereals unless a new entrant could demonstrate that the presently

available products are not "substantially" serving the public interest.

The affected industry's arguments on behalf of such a policy would be

quite similar to those presented by the broadcasters in this instance. But

this country has long believed that the public will be better served over the

long run by free and open competition. And after lengthy consideration it is still

my beliPf that, on balance, the principle is equally valid in the broadcasting

indus try.

Given the harsh political reality that the broadcasters have the

power to obtain some measure of protection against competing applications,

there aze at least some possible public benefits from the policy statement

we have drafted. 
1.

t is impossible, or at least unlikely, that there would ever be a

sufficient number of public organizations to contest each of the 7,500 radio



and television station licenses in this country. Any truly effective efforts at

reform will have to apply to all stations equally. This FCC policy statement

may have some salutary impact industry-wide.

What we have created, in effect, are four levels of performance:

(1) Not minimally acceptable. A licensee in this category will not have his

license renewed, whethe-r or not it is contested. (2) Minimally acceptable.

If it meets this standard, a licensee without a competing application will be

renewed by the Commission. If it is challenged, however, it will be set

for hearing. (3) Substantial service: If a licensee is challenged at renewal

by a competing applicant, the hearing will be terminated if the examiner

finds,- after initial evaluation, that the licensee has been "substantially attuned

to meeting the needs and interests of its area. " This amounts to a form of

"summary judgment," saving both broadcaster and challenger the burden

of a lengthy hearing likely to be futile. (4) Comparative public interest.

If a licensee under challenge by a competing applicant cannot meet the

"substantial" service standard, a full evidentiary hearing will be held. The

licensee must then demonstrate that its renewal will serve the public interest,

and would be comparatively preferable to awarding the license to the challenger.

The upshot may very well be an improvement in radio and television

programming performance by all licensees.

At the present time many broadcasters know that a minimal per-

formance is all that's required for license renewal. This belief is

exascerbated by an FCC majority's willingness to find that no news

and pul ic affairs adequa
•
to'

I
ly serves the public interest, Herman C.

\ I
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Hall, ll F. C. C. 2d 344 (1968), and that a licensee on probation who

has bilked advertisers of $6000 through fraud is entitled to another

probationary term, Star Stations of Indiana, Inc., 19 F. C. C. 2d 991,

996 (1969). Commissioner Cox and I have tried, so far without

success, to urge the application of some standards, however minimal,
•••

to the Commission's license renewal process. Renewal of Standard

Broadcast and Television Licenses [Oklahoma], 14 F. C. C. 1 (1968);

Renewal of Standard Broadcast and Television Licenses [New York-

New Jersey], 18 F. C. C. 2d 268, 269, 322, (1969); District of Columbia,

Maryland, Virginia, West Virginia Broadcast License Renewals,

F. C. C. 2d (1969).

The industry's response to the initial WHDH decision,

WHDH, Inc., 16 F. C. C. 2d, (1969), and the increased effectiveness of

public groups devoted to improving broadcasting has been confused

and irrational, and of mixeu impact on programming. The policy

statement will remove much of this confusion.

The Commission has made it clear that it will not permit

chaos to reign, that the better broadcasters have nothing to fear,

and that all can get back to the task of programming their stations

in ways that serve the awesome needs of the American people for

quality entertainment, cultural enrichment, continuing education,

and L-formation and analysis about life in the communities and world

in which they live. The more responsible broadcasters now know



they will be protected from harrassment from audience or FCC.

On the other hand, the public now clearly understands that

a new day has dawned; licenses will not be automatically renewed;

those licensees not offering "substantial" service are open to challenge.

The below-average broadcasters should respond to this new

a tate of affairs by upgrading their programming from a "minimal"

to a "substantial" performance. They now have a very real

Incentive to purchase this "renewal insurance" against the possibility

of a challenge.

Moreover, the statement only relates to competing license

challenges, not petitions to deny license renewals. Such petitions may
1.

still be filed and considered against any licensee. Their consideration

in the future may very well be more rigorous than at present. No

smart licensee will lightly risk walking too close to the cliff of

"minimal performance." And, of course, a competing license

challenge may also be filed against any licensee in good faith,

even though it ultimately may be rejected by an examiner. Only

the broadcaster who is confident his performance is well above

average can be assured of the outcome.

And, in the last analysis, as the statement concedes,

ultimate impact will only be know after the examiners, FCC and

court, have processed some cases. No statements of policy can

affect the FCC's will to act (or lack thereof) in. deciding whether to

ceny

‘992PVII114.14P,IPIPEIVLI.M.WMApirp.

cense renewal in 1/100 of 1%, 1/10 of 1%, 1% or 10% of the renewal\
' I

not

fl
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cases coming before it. (With roughly 2500 license renewals a

year, these percentages are equivalent to one denial every four

years, two or three a year, 25 a year and 250 a year, respectively.)

No statement of policy can be the basis for predicting such

percentages with any greater precision until the results are in.

There are legal and public relations considerations involved

in issuing this statement as fait accompli  rather than as proposed

rule making for public comment. I will not review the issues here,

except to say that I think it would have been wiser, on such a

controversial matter, to use the rule making procedure.

I cannot avoid reference, in passing, to the significance of

this particular kind of necessary compromise with broadcasting's

power. The record of Congress and the Commission over the years

shows their relative powerlessness to do anything more than spar

with America's "other government," represented by the mass media.

Effective reform, more and more, rests with self-help measures

taken by the public. Recognizing this, the broadcasters now seek

to curtail the procedural remedies of the people themselves. The

industry's power is such that it will succeed, one way or ano'ller.

This is sad, because—unlike the substantive concessions it has

obtaiLed from goverment from time to time—there is np turning

back a procedural concession of this kind once granted. Not only

co.n t industry win every ban game, it is now in a position to

change the rules.
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I have considerable sympathy and respect for my colleagues v

commendable and good faith effort to resolve this conflict between

formidable political power and virtually unrepresented public

interest. They have tried. They really have. And it is not at all

clear to me that more than they have done would have been politically

possible, or could have withstood political appeal. It is not even

clear that today's effort is secure.

Thus it is, with no feelings save understanding, frustration

and sorrow, that I dissent.
•

0
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By the Commission:Commissioner Bartley absent
; Commissioner Johnson

dissenting and issuing a statement.

1. On January 15, 1970 the Commission released a 
Policy State-

ment on Comparative banns Involvin Re:ular Renewal A Dlicants, 35 F.R.

822, in which we set forth the approach we intend to 
follow In comparative

broadcast hearings where a new applicant challenges a 
licensee seeking

a renewal of license. The next day we released a Memorandum 
Opinion

and Order adopted January 14, 1970 in RM-1551, 21 FCC 2d 
355, dismissing

a petition for rule making filed by BEST (Black Efforts f
or Soul in

Television), CCC (Citizens Communications Center), William 
D. Wright,

and Albert H. Kramer in which the petitioners proposed a n
ew rule to

clariry the standards in all comparative broadcast hearings, 
including

contests on renewal, along the lines of our 1965 T2lia_L2.5.222EL_an
ComwIrative Broadcast liearine,s 1 FCC 2d 393. We now have before us

petitions for reconsideration of the January 15, 1970 policy 
statement

filet, by BEST, et al. (BEST), and (jointly) by Hampton Roads T
elevision

Corporation and Community Broadcasting of Boston, Inc. BEST has a
lso

filed a petition "for repeal" of the policy statement and a third pet
ition,

to reconsider the dismissal of the BEST petition for rule making; t
hese

pleadings are based upon the memorandum submitted with the petition t
o

recoLsider the policy statement. The petitions are opposed by several

()the:. licensees, and replies have been received.
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1111approach to the dispositi
on of broadcast hearings involving 

contests2. Our January 15, 1970 policy statement 
set forth our proposed

between new applicants an
d regular renewal applicants. It followed

and supplemen
ted our 1965 policy statement on compara

tive broadcast hear-

ings between new appl
icants for the same facilities. Several of the

objections raised to the 1970 policy
 statement were treated in 

the

'opinion on BEST'S petition for rule mak
ing. Thus, as we there made

clear, the policy statement was not
 a rule and did not have the 

force

or effect of a rul
e; consequently, as we stated, "parties

 are always

free to argue in a hearing that a poli
cy should be changed, or 

should

be applied different
ly because of the facts of their part

icular situation."

(11 FCC 2d at 356.) 1/ Therefore, we must reject t
he contention that

the adoption of the policy statement con
travenes the rule making 

require-

ments of the Administrative Procedure Act. That statute specifical
ly

makes its notice requirements inapplicable to "
general statements of

policy." 5 U.S.C. §553(b). That the policy statement exp
resses our

views on matters of substance of course does not t
ake it out of the

statutory exemption nor, ih light of the further exemp
tion for rules

of procedure, does the fact that it contains a 
procedural element. Sub-

stantive rules must be preceded by notice and comment. 
Substantive

policy statements need not be. While we understand that the 
parties

seeking reconsideration do not agree with our view that 
the policy state-

ment contains a unified expression of policies largely 
formulated in

earlier adjudicatory cases, their argument still misses 
the point that

it is only a policy statement -- subject to full r
eargument in individual

cases -- with which we are dealing. Although, in view of 
these considera-

tions, we do not believe that a petition for reconsiderat
ion properly lies

under Section 405 of the .Communications Act, it ne
vertheless seems desir-

able to consider the contentions put before us. 2/

3. It is urged that there is no support in fact 
for the weight

we have given to stability and predictability in station 
operation. 

But we think it is amply clear that in an industry r
equiring substantial

investments, often with long periods of financial loss, 
the public in-

terest is served by a reasonable assurance that good publi
c service will

—1/ Even i“ 
the case of a rule, parties are allowed to make a

 showing

why the rule should be waived in a particular case. See U. S. v. Storer 

.BroadcasC-nr, Co., 351 U.S. 192, 204-205; Section 1.3 of, our 
rules,

47 CFR 1...i. A fortiori, a party may show why a policy should 
not be

applied -.',... his fact situation. In short, the touchstone for 
all Com-

mission action remains the public interest, and therefore, t
he Commission

must be alert to a showing that the public, interest would be 
served by

action different from that embodied in any general rule or po
licy.

—2/ Takine, into consideration that we are not adoptin
g a binding rule

and that these matters may be reopened in particular cases, 
we do

not believe that oral argument is either appropriate or re
quired.
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constitute a protection against a complete loss of the 
business. In

this connection, we point out that Hampton Roads 
and Community are

incorrect in their assertion that we have required a 
successful chal-

lenging applicant to purchase the facilities of the 
incumbent licensee.

We said that it would be expected that arrangements 
could and would be

made to purchase the facilities of the existing station, 
but we have

not imposed any such requirement. 3/ It is no answer to 
this problem

that many stations are profitable, even highly profitable, 
for not only

do many stations have unprofitable operations for 
substantial initial

periods, but for all stations we can only expect the required 
initial

and continuing investments if there is a reasonable 
expectation, con-

sistent with the overriding requirements of the public interest, 
that

the station will be treated as a going business. And, certainly, it

would make no sense to apply the policy statement only to losing 
opera-

tions and to deny its benefits to any existing station which is 
operating

in the black. This would hardly be an inducement to good operation.

In short, a contrary policy would, we believe, result in a 
chaotic situa-

tion wholly at odds with the Congressional purpose in creating 
this

agency and its predecessor.

4. As mentioned above, we have attempted to provide 
stability

only insofar as it is consistent with the paramount public 
interest,

and have given no advantage to any existing licensee who is 
qualified

but only barely so. We have given up the fullest advantages of com-

petition only in favor of continuance of a solid measure of 
performance

without substantial defects. We have, however, maintained the 
com-

petitive spur of the statutory scheme by not only permitting but 
en-

couraging competing challenge to renewal applicants who are 
believed

to have only minimally served the public interest. And to make this

policy effective, we have precluded "upgrading," either after 
the

competing application is filed or during the third year of the 
license

term because of the imminence of public challenge. 4/ This, we 
stress,

is a reasonable balancing of two considerations -- the desirab
ility

of stability and the competitive spur of challenge -- which 
best serves

the public interest. It is said, nevertheless, that any such b
alancing

is forbidden by the Communications Act as already interpreted 
by the

courts, and that nothing short of a full Comparative hearing 
involving

all factors will suffice. We do not so read the statute. The cases

.57-7T7ote also that .purchase of physical facilities will not 
provide

_
recompLase for operating costs.

_4/ In this connection, we note that our assignment and transfer 
forms

require a showing as to the programming performance of the 
assignor or

transferor, when an assignment or transfer is sought more than 18 
months

after rhe last renewal. This is intended to inure that the transfero
r has

not iglored his renewal commitments in anticipation of sale. Thus,

we wou,A not permit transfers during the last 18 months of a licen
se

period where the transferor's operation raises a substantial quest
ion of

basic qualification because of a failure to adhere to promises (or of

or any other public interest reason coming to our attention 
at

any 1; This is not lack; policy, ci:. Jefferson Radio Co. V.
Communications Commission, 1 119 U.S. App. D.C. 2561

Zedc:-.1.

340 F.2d 781 (1964),

but it seems desirable to reiterate it here.

•
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relied upon all deal with initial applications
 and do not reach the

question of whether it is permissible or, as we 
believe, necessary

to give special weigh
t to a solid record of performance in the renewal

situation. The question is one of substantive policy, since our in-

struction to the examiners on the conduct of the heari
ng is peripheral

procedure. If the policy is reasonable, and we have set forth o
ur

reasons for adopting it, we see no merit to the co
ntention that it

creates a right in the frequency or its use beyond the
 terms of the

license (see Sections 301, 304, 307(d), 309(h), 47 U.S.C
. 301, 304,

307(d), 309(h)). - The assignment of conclusive weight t
o a solid

record of operation in the public interest is not the 
grant of a right

to future use, based upon past occupancy of a 
channel. As we have made

amply clear, past occupancy by itself is irrelevant 
under our policy

statement. But there is nothing in the Communications Act that prohib
its

the assignment of different weights to different p
ublic interest factors

in this situation, or the assignment of conclusive
 weight to a factor

we find to be determinative in its relationship to 
the public's interest

in future use of the frequency or channel. While this policy may eliminate

a direct comparison between applicants on factors such 
as integration of

ownership with management and diversification of control of the 
media

of mass communications, it does not sanction a grant to 
any renewal ap-

plicant who is disqualified in any respect, or in the face of a com-

peting challenge; who is not substantially serving the public 
interest.

Barring an unusual showing, it eliminates a comparison but does
 so upon

a basis rooted in actual operation of the facilities in 
question. The

Constitution is obviously not affronted by this policy if we 
are correct

in our judgment that it is a policy reasonably calculated t
o best serve

the public's interest. National Broadcastin Co. v. United States,

319 U.S. 190. 5/

5. We have carefully c nsidered the arguments containe
d in

the petitions before us and we are not convinced that our a
nnounced

policy on comparative renewal proceedings is either illegal or 
unwise.

Of course, those adversely affected may raise any relevant co
ntention

in individual proceedings, where they will be examined de novo. 
However,

it should be useful to all parties concerned to have the Commi
ssion

set forth the overall views to which its experience has led it.
Finally,

we stress again what we said in concluding our 1970 statement:

In sum, we believe that this is the best possible balancing

of the competing aspects of the public interest which are

5/ See also Hale v. Federal Communications Commission U.S. App. D.C.

F.2d (No. 22,751, February 16, 1970), holding that issues of con-

centratioa of control applicable to the industry as a whole and in-

volving an overhaul of multiple ownership policy,
reserved for treatment in general rule making. 

may appropriately be

,-)

• ,......./
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to be served in this are
a. However, the promise of this

policy for truly substanti
al service to the public will

depend on the consistency 
and determination with which

the Commission carries 
out this policy in the actual cases

which come before it. Only if we truly develop and hold

to a solid concept of 
substantial service, will the public

derive the benefits this 
policy is designed to bring them.

We pledge that we will 
do so, and in turn call upon the

industry and interested pu
blic to play their vital roles

in the implementation 
of this policy.

6. For the foregoing reasons, 
the petitions before us ARE

FEDERAL COMMUNICATIONS COMMISSI
ON*

Ben F. Waple

Secretary

* See attached Dissenting Statement of Commissionex: 
Nicholas Johnson.
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LETTER OF TRANSMITTAL

HOUSE OF REPRESENTATIVES,
SPECIAL SUBCOMMITTEE ON INVESTIGATIONS,

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE,
Washington, D.C., November 20, 1970.

DEAR CHAIRMAN STAGGERS: It iS my pleasure to forward to the
Subcommittee the study of Mr. Mark J. Raabe, staff attorney,
analyzing the "Policy Statement on Comparative Broadcast Hearings
Involving Regular Renewal Applicants,' issued by the Federal
Communications Commission on January 15, 1970. The study shows
thfit,_thg_ECE,...pLacy_atatement isjiaLpiilicy but a flagrant attempt#20to
re s eal he statutor res uirements nd to substitute the FC 's own
legislative_proposa that a searing is not require when it Inv° ves a.

it
*csitse renewal pry_9ceeding_having
The law requires that these competing applicants be given the
portunity for a full hearing. The Supreme Court in Ashbacker Radic,

Corporation V. FCC, 326 U.S. 327 (1945), has ruled that constitu-
tional due process requires opportunity for all applicants in a license
renewal to have a full hearing. For years the agencies have resisted
this on the ground that hearings delay renewals and that the agencies
do not have sufficient manpower to conduct hearings. But it was not
until now that any agency has had the teulerity to usurp congres-
sional power and by way of a "policy statement' repeal 

Commission
constitu-

tional  and statutory requirement in the interest of easing 
workload requirements, and at the same time converting a 3-year
license into the permanent property of existing licensees. Instead of
providing an opportunity to be heard as required by the Communica-
tions Act of 1934, as amended, the FCC has substituted a new policy.
Comparative hearings on broadcast license renewals involving com-
peting applicants are precluded if the hearing examiner is satisfied
that an existing licensee has provided service "substantially attuned"
to the needs and interests of its area. By enunciating in its policy
statement a position not in consonance with the intent of Congress,
the Commission is ignoring the mandate laid down by the Supreme
Court in reference to another independent agency that: "It is charged
with the enforcement of no policy except the policy of the law."

Congress has provided that licenses should be granted for 3 years
only with a carefully circumscribed right to additional 3-year renewals
subject to the same considerations which affect the original grant when
the Commission found such renewals to be "in the public interest."
The new policy statement, however, assures broadcast licensees a right
to their license in perpetuity subject to revocation only upon a clear
demonstraqW1-7 ethically and legally reprehensible conduct tanta-
mount to rigging a quiz show or broadcasting a lottery. The economic

/ _____interest

of an existing licensee has been equated with "the public
(11.1)
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interest," and concern for the viewing and listening public for quality
broadcasting has been relegated to a less than secondary position.
The question of legislative preemption by administrative action is

not novel. Congress and the courts are many times presented with
instances in which the regulatory and administrative agencies have
acted to thwart congressionally created rights and privileges and
to ignore delegated responsibilities when they conflict with the interests
of the industries they regulate. Waillia...e.al in the present case
is that the FCC has construed its pOricymalgpower as the equivalent
of congressional power to legislate in an area where monopoly of vested
interests seek not 3-year licenses but licenses in_perp_etuity. This raises
many questions. For instance, the court of appeals

 
 has pointed out in

Moss v. CAB (D.C. Cir. No. 23627 (July 9, 1970)) that the issue
presented was:

The recurring question which has plagued the public

c
-regulation industry: Whether the regulatory agency is unduly
oriented toward the interests of the industry it is designed to
regulate, rather than the public interest it is designed to_ .. . . ... _ .
rotect. ........ _ .....

Certain events occurring at the .time I was retained as counsel to
the House Special Subcommittee .on.Legistativ.e.0Yeright in..1958,have •

a bearing on the matters now involved and although some are of

personal nature I believe I should outline them to you and to the

subcommittee. Speaker Rayburn interviewed me twice. He made it

plain that the House of Representatives must control its independ-

ent agencies. He was emphatic on having a staff which could and

would act without fear or favor and not succumb to the blandish-

ments of regulated business. He questioned me closely as to my ex-

penses and sources of _ingorne, particularly as to possible tie-ins with

federally licensed or regulated companies, so closely that Itold. him I

resented it as being an excessive intrusion into my private affairs. The

emphasis of his inquiries was that limited licenses with many millions

of dollars were at stake and that Federal regulation of them should.

insure that the public in is maintained as the paramount con-

sideration. In view of the then current notorious scandal involving the

Miami channel 10 renewal case, Speaker Rayburn insisted that he
was going. to do everything he could from that moment forward to
direct legislative oversight to scrutinize the tendency of regulatory
agencies to disregard congressional intent by substituting therefor
measures more palatable to the industry or easier for agency: regulation.

The Subcommittee, in order to fulfill its legislative oversight respon-

sibilities, should determine whether the FCC's Policy Statement is

truly "in the public interest" when a premium is placed upon main-

taining the status quo of vested interests and, in effect, is creating a

"private club" which discriminatorily excludes nonmembers.
In the long run, exclusion of non-members to the "private club" of

the regulators and the regulated must result in injury to the industry

which regulation is designed to protect and, therefore., ultimately to

"the public interest". Such a policy stifles the economic .development

and commercial vitality of the regulated industry-by excluding in-

novative and aggressive concepts, introduction of new growth capital,



meaningful and healthy competition, and recommendations for legis-
lative reform intended to assure the fullest participation in such in-
dustry by the broadest possible segment of the public. In a society
dedicated to the free exchange of ideas, it is imperative that th6 public
not be placed in a position of dependence upon limited sources for its
day-to-day information.
By adopting the Policy Statement, the FCC is discouraging public

participation in the broadcasting industry. Its action must have a
particularly adverse effect upon that group of citizens who have not
always had an equal opportunity to compete in the past. For example,
at the present time, only ten out of more than 7000 broadcast licenses,
none of which are television stations, are held by blacks.
The FCC, in adopting its policy statement has adverted to that

hackneyed spectre of unhealthy competition and the need for economic
stability in the broadcasting industry. It has espoused this need in
the face of the economic realities of the market place. No other single
industry in this country enjoys as great a return on invested capital
or retains as much of its gross revenues in the form of net earnings.
In 1969 profits for all U.S. industrial corporations rose 3.1 .p.ffcent,
but profits for the television broadcasting industry rose 11.9 percent.
One further point to be considered is the one which the Subcom-

omittee made in its Report on Trafficking in Broadcast Station Licenses
and Construction Permits (H. Rep. No. 91-256) wherein it was pointed
out that:

Licenses are not property rights to be bartered and sold. The Communications
Act so provides. But, as the statistics of Commission approved station sales
demonstrate, and as the Overmyer transfer compellingly emphasizes, there is,
indeed, a serious gap between statutory command and regulatory action.

We should not forget that in establishing the FCC the Congress
intended that the award of a broadcasting license constituted the
creation of a public trust in favor of the viewing and listening public,
not the licensees. As such, broadcast licensees serve as trustees for
the benefit of the public and should be subjected to the same fiduciary
standards of responsibility as trustees in other areas of endeavor. In
other areas involving the public trust, it is axiomatic that the bene-
ficiaries of the trust have standing and a forum to protest against
misfeasance or nonfeasance by the trustee. In the broadcasting field,
one of the most effective forums for protesting a trustee's misfeasance
or nonfeasance is the hearing to evaluate competing applications upon
license renewal. It is this forum which the FCC has now arbitrarily
closed.
The staff study considers whether the FCC, in adopting the policy

statement, has lawfully fulfilled the delegated responsibilities assigned
to it by Congress. Specifically, it addresses itself to the questions of
whether the FCC, an agency created by Congress to insure the
broadest possible public participation in broadcasting, has denied to
the public free access to broadcasting media without regard for due
process; whether it has acted to protect vested interests without
regard for media improvement through the potential introduction of
new interests; and whether it has ignored the public interest to the
extent it may conflict with the private interests of established broad-
casters. The study concludes in each instance that the FCC has
ignored its regulatory responsibilities.
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I should like to point out in concluding, that permitting the policy
statement to stand amounts to a surrender to the FCC of legislative
power vested exclusively in Congress. Permitting an agency to sum-
marily repeal statutory provisions and to refuse to give full force and
effect to a Supreme Court decision requiring comparative hearings
really does result in the FCC being a headless fourth branch of gov-
ernment. Condoning such a flagrant breach of responsibility would
tend to invite regulated industries to concentrate on influencing ad-
ministrative agency measures to suit their own special interests at
the expense of the public interest, rather than complying with the
law.

Respectfully submitted.
ROBERT W. LISHMAN,

Chief Counsel.
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ANALYSIS OF FCC'S 1970 POLICY STATEMENT ON COM-
PARATIVE HEARINGS INVOLVING REGULAR RENEW-
AL APPLICANTS

PRELIMINARY COMMENT

The policy statement was issued on January 15, 1970, to govern
broadcast license renewals involving competing applicants ,1 Briefly,
under the new policy, a hearing examiner, once satisfied that an
existing licensee has provided service "substantially attuned" to the
needs and interests of its area, is required to summarily dismiss
competing applications without hearing and renew the license.'
In adopting a policy so anticompetitive in design and so geared to

preserve industry stability, the Commission has disregarded con-
siderations which are both explicitly and inherently a part of its
Congressional mandate to license in the public interest.' Specifically,
the new policy—

Deprives a qualified new applicant of a statutory right to a
hearing recognized by the Supreme Court, thereby denying him
due process of law;

Fails to meet the public interest requirement of licensing the
best qualified of available applicants;
:Unlawfully eliminates diversification of media control as a

criterion in license renewals—raising a First Amendment question;
and

Creates a stability, in contravention of the three-year statutory
licensing limitation, which makes security of the private invest-
ment of licensees paramount to the interests of the listening and
viewing public and which stifles any opportunity for a newcomer
o enter the broadcast business.The new policy exemplifies both an unwarranted solicitude for the

economic well-being of the licensee who enjoys a wealth-producing
permit to use the public's precious airwaves and an indifference to the
public interest including the right of viewers and listeners to have
access to viewpoints and programs from diversified sources.
The repressive competitive effect of the policy statement has al-

re dy been clearly demonstrated. During the first ten months follow-
ing release of the statement, no competing applications were filed in
television renewal proceedings. By contrast, eight competing applica-
tions were accepted for filing in eight television renewal cases during
the twelve month period immediately preceding release of the state-
1 22 FCC 2d 424 (1970). The 1970 policy statement, hereinafter cited as "policy statement" and referred

to as the new policy, is set forth in Appendix A. A reconsideration statement released July 21, 1970, affirming
the new policy, is set forth in Appendix B. To facilitate referencing, paragraphs of the statement have been
numbered.
2 Policy statement, par. 5 and 14.
.347 U.S.C. 307(a), (d).

51-901-70-2

(1)



2

ment.4 The expense of preparing and presenting an application is
substantial. In the case of a station in a top market area the cost could
reach $250,000.5 A prudent person, no matter how superior his qualifi-
cations as a broadcaster may be, would not be inclined to risk such an
expenditure in a proceeding where the Commission has denied him a
statutory right to a hearing on the merits of his application.
The improbability of a new applicant winning in a renewal pro-

ceeding is nothing new because the Commission has a long history of
"rubber stamp" renewal approvals of existing licenses. But, even so,
there have been a few hardy individuals, capable and desirous of
serving the public interest, who have undertaken to run the Commis-
sion's "rubber stamp" approval gauntlet. Now, however, the Commis-
sion has virtually made certain that the only chance a newcomer has of
success is in the case where an incumbent has been proved guilty of
rigging a quiz show or of broadcasting lotteries or of some other
equally reprehensible offense.6
In the face of these insurmo,untable odds against successful challenge

there is unlikely to be any competing applications filed in renewal pro-
ceedings unless gross misconduct of the licensee is patently visible.
Moreover, in view of the Commission's previous "track record" o
routine renewals, it appears .that even if a competing application were
filed, a "rubber stamp" finding of substantiality would be forthcoming
along with a simultaneous dismissal of the competing application.
The resulting effect is an overriding of a Congressionally impos

three-year limitation on broadcast licenses.7 In essence, the Com-
mission, by administrative fiat. issued under the guise of a "policy
statement," 8 has transformed licenses of statutorily limited duration
into vested interests in perpetuity.
Whenever an administrative agency exceeds its constituted au-

thority and engages in extralegal policy making, as it has in this in-
stance, the dangers of arbitrary government are at hand. From the
earliest days, Americans recognized the indispensible need for a
government of laws rather than men.' This concern is repeatedly
evident in the constitutions and other writings of the Founding
Fathers. The Massachusetts Constitution of 1780 provides a note-
worthy example. It was drafted by John Adams, one of the country's
greatest constitutional thinkers, who naturally drew heavily upon the
principle of "rule of law." Mindful of the dangers of arbitrary govern-
ment, particularly the granting of exclusive privileges which would

4 Data provided by FCC, May 1970; updated November 20, 1970, by Martin Levy, Chief, Broadcast
Facilities Division, Broadcast Bureau, FCC. During the year preceding the policy statement six competing
applications were filed against AM and FM radio licenses while two were filed in the ten month period
following release of the statement. Commissioner. Johnson in observing in paragraph 10 of his dissent to the
reconsideration statement the absence of competing television applications being filed since issuance of the
new policy noted that one major applicant even withdrew because of it. See National Broadcasting Co.,
Inc. (KNBC), FCC 70-691 (Docket No. 18602) released July 7, 1970.
5 "Inside the FCC: The Renewal Branch," Television Age, Aug. 25, 1969, at 72. In a New York Time.

article, April 27, 1969 edition, entitled "F.C.C. License Renewals: A Policy Emerges," it was stated that
the cost of a sustained license challenge is at least $250,000 in research and legal fees.
'Policy statement. par. 8.
7 47 U.S.C. 307 (a) (d).
See Commissioner Johnson's dissent to reconsideration statement, paragraphs 1-11, wherein he per-

suasively argues that issuance of policy statement and resulting failure to follow normal rule making pro-
cedures violates Section 4 of the Administrative Procedures Act or, at least, is an abuse of agency discretion.

g It is interesting to note that early colonial protestations to the Crown included a charge that its licensing
practices created monopolies contrary to the law. On May 8, 1707, the Assembly of the Province of New
Jersey submitted a remonstrance to Queen Anne charging that the Governor's action was "directly re-
pugnant to the Magna Carta." In its list of grievances was the following: "5thly, The granting of Patents
to cart goods on the Road from Burlington to Amboy, for a certain number of years, and prohibiting others,
we think to be a great grievance, that it is contrary to the statutes, 21. Ja. 1. ch. 3. against Monopolies, and
being so, we doubt not will easily induce the Governour to assent to an Act, to prevent all such grants for
the future, they being destructive of the Freedom, which Trade and Commerce ought to have. N.J. Ar-
chives 1 S. 3 Colonial History (Lord Cornbury's Administration), 176.
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not be for the public good, Article VI of the Massachusetts Declara-
tion of Rights provides that:

No man, nor corporation, or association of men
' 

have any title to obtain
advantages, or particular and exclusive privileges, distinct from those of the
community, than what arises from the consideration of services rendered to the
public; and this title being in the nature neither hereditary, nor transmissible to,
children, or descendants, or relations by blood, the idea of a man born a
magistrate, lawyer, or judge, is absurd and unnatural.

It is equally absurd, and dangerous it seems, for existing broadcast-
ing licensees to be given an exclusive privilege of unlimited duration
in contravention of the statute to the sacrifice of all other public
interest considerations. Yet, this is the result of the Commission's
new policy. It appears that the "rule of law" concept so precious to our
heritage was shelved for the sake of expediency.

BACKGROUND TO ISSUANCE OF 1970 FCC POLICY STATEMENT

1965 policy statement on comparative broadcast hearings.10

In the opening paragraph of the 1970 policy statement the Commis-
sion calls attention to the fact that in 1965 it issued a policy statement
to deal with comparative hearings involving qualified new applicants

e)
ompeting for the same broadcast facility. The Commission then
tates that the 1970 statement is "a similar statement as to the com-
arative hearing where a new applicant is contesting with a licensee

seeking renewal of license."
Both statements deal with broadcast licensing and both are in

effect at the present time. The determinative factor controlling
which of the two policies will be applied to a particular situation is the
presence or absence of an existing licensee. If all parties are new
applicants, the 1965 policy applies; however, if a new applicant files
against an incumbent licensee seeking renewal, then the 1970 policy
applies.
Inasmuch as the Communications Act places a licensee seeking

renewal in the same position as a new applicant," it might be
expected that the 1965 and 1970 policy statements would be
somewhat similar. An examination of them, however, reveals great
disparity.

io 1 F.C.C. 2d 393 (1965). The 1965 Policy Statement is set forth in Appendix C.
11 Compare 47 U.S.C. Section 307(a) with 47 U.S.C. Section 307(d). Prior to amendment in 1952, Section

307(d) required that the granting of an application for renewal of a license "shall be limited to and
governed by the same considerations and practice which affect the granting of original applications."
This language was deleted in 1952 and the standard of "public interest, convenience and necessity"
was inserted (the same as applies for original applications). The purpose of the amendment was to
simplify administrative procedures which previously required renewal applicants to submit data
which may have already been on file at the Commission. It was not intended to give a licensing
advantage to an incumbent seeking renewal. See H.R. Rept. No. 1750, 82nd Cong., 2d Session,
8 (1952).


