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August 5-7,

Racember 1-5, 1969: Hearings before Senate Communi-

cations Subcommittee on S.2004.

January 15, 1970: FCC adopts Policy Statement on

Comparative Hearings Involving Regular Renewal
Applicants. The Policy Statement retained opportunity
for competing applications to be filed but provided

for renewal of the existing licensee if the licensee's
service "during the preceding license'term has been
substantially attuned to meeting the needs and interest
of its area...and not otherwise characterized by

serious deficiencies." Full comparison between incumbent
and challenger would be permitted only where in an
initial stage of the hearing the incumbent could not

der 'nstrate a past _:cord of substantial service

without serious deficiencies.

Novembe> 13, 1970: U.S. Court of Appeals for D.C.

affirms FCC's decision in WHDH ca 3.

November 20, 1970: House nvestigations Subcommittee

report labels FCC Policy Statement "a flagrant attempt
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14.

majority, said that "superior" service should give

_licensee "a plus of major significance," and listed

a variety of elements that should be included in the

definition of "superior" service.

August 4, 1971: FCC adopts'Further Notice of Inquiry

in Docket No. 19154 to take court's action in
citizens into account. Continues effort to define,
through guidelines, the type of television service

that would lead to renewal of a broadcast license.

August 18, 1971: FCC decides Moline (WQAD-TV) case.

Renewal granted to the existing licensee in face of
competing application even though (1) the license
initially proposed to carry twelve locally originated,
live, agricultural, religious, educat ‘»onal, discussion,
or talk programs to be televised on a regular weekly
basis during prime time. None of those programs were
carried by the station during prime time on a regular
basis. (2) Many of the licensee's promises to inte-
grate ownership with management of the stations were

not carried out. (3) The licensee negotiated for the




sale of the station during the initial license
period. Johnson and Bartley issue vigorous
dissents. Johnson calls it "a lawless decision”

which violates Appeals Court June 1971 de__sion.

December 18, 1972: CTW addresses SDX luncheon in

Indianapolis, announces that Administration's
renewal bill will be introduced soon, cautions
against use of "ideological plugola" and elitist

gossip.”

December 25, 1972: The CTW Indianapolis speech and

prepared legislation reprinted by TV Digest.

January 11, 1973: OTP memo to Ron Ziegler outlines

renewal bill,

January 26, 1973: CTW letter to Mark Evans comments on

relationships between Indianapolis speech and ill.

March 13, 1973: OTP license renewal bill is intro-

duced in Congress.
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depreciated assets of the renewal applicant, or
(b) reimburse the unsuccessful renewal applicant for
"unrecouped invesi ent." OTP argues: preservation
of a licensee's financial position, and economic

matters in general, are not the primary problems posed

by tt} renewal process."

September 27, 1974: Senate issues its report, com-

pletely rewriting House version. :

October 4, 1974: Goldberg's memo to Arthur Kallen

compares House and Senate bill, offers OTP comments on
both. While Goldberg's memo says that neither bill
deals effectively with renewal problems, the Senate/
version is roundly roasted. Bills do not deal
effectively with: (1) the problems of mandating a
comparative hearing of all competing 1ic§nse renewal
applications; (2) the danger of ad hoc restructuring
of broadcast industry ownership through the renewal
process; or (3) the First Amendment problems pose. "y

FCC-dictated program performance guidelines. All of

these matters were treated in the Aé inistration's
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bill, but the Congress chose to go through the
motions of enacting renewal legi lation instead

of facing up to some real problems and =2solving
them. Gc¢ dberg's memo called Senate bill a "do
nothing" bill that may cause more problems than it
solves. The Administration should withhold its

support from the Senate bill, he said.

November 15, 1974; OTP and FCC file comments with

Staggers at his request. Comments were solicited for
benefit of conferees, but Staggers refuses to appoint

conferees and legislation dies.
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ownership and management. The WRAL policy was followed in In re Wabash
valley Broadcasting Corp., 35 FCu w77 (1963), and cited with approval
in recent actions (see, e.g., LD re »~nlication of RKO General, Inc.,
FCC 69-1335, para. 8).

If on the other hand the hearing record shows that the renewal
applicant has not substantially met or served the needs and interests
of his area, he would obtain no controlling preference. On the contrary,
if the competing new applicant establishes that he would .substantially
gerve the public interest, _2/ he should clearly be preferred over one
' 0 was given the opportunfz§ to do so but chose instead to deliver less
than substantial service to the public. In short, the past records of
the renewal applicant is still the critical factor, but here it militates
against renewal and in favor of the mnew applicant, provided that the
latter establishes that he would solidly serve the public interest.

We recognize that the foregoing policy does not work with mathematical
precision, and that particular factual circumstances will have to be explored
in the hearing process. For example, if there are substantial questions
as to whether the renewal applicant's operation has been characterized by
serious deficiencies -- such as rigged quizzes, violations of the Fairness
Doctrine, over-commercialization, broadcast of lotteries, violation of
racial discrimination rules, or fraudulent practices as to advertisers --
the facts as to these mattcrs would have to be established, and any
demerits resulting thercfrom weighed against the renewal applicant in
the public interest judgment which must be made. It is not possible
to lay down any more precise standards here, since so much will depend
on the particular facts,

Further, we recognize that the terms nsubstantially" and "minimally"
also lack mathematical precision. However, the terms constitute perfectly
appropriate standards. Thus, the word "substantially'" 1is defined as
"strong; solid; firm; much; considerable; ample; large;. of considerable
worth or value; important'" (Webster's New World Dictionary Collegze Ed.,

p. 1424); _3/ the word "minimal" carries the pertinent definition,
smallest permissible'" (Id. at p. 937). However, application and evolu-
tion of the standards would again be left to the hearing process.

L4

(cont'd) situations -- one where the licensee has served the public
intercst but in the least permissible fashion still sufficient to get
a renewal in the absence of competing applications (defined herein as
minir 1l service) and the other where he has done so in an ample, solid
fashin (defined herein as substantial service).

2 / with several such new applicants, the Policy Statement 01 Comparative
KD PR = "
Broadcast Hearines, 1 FCC 2d 393, would be the basis for decision as among

[P

'1? uc‘also note that the term is irequently cmployed in statutes, €.g.,
15U.s.C. 13 (the Clayton Act); 42 U.S.C. 403(£)(4)(a) (social Security
QCC), 26 U.s.C. 382(a)(1)(C) (Internal Revenue Act); indeed, it is used
in the Communications Act, 47 U.S.C. S03(b)(1L)(A).
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Further, the renewal applicant, seeking to obtain the benefits
of this policy, cannot properly supply minimal service during the first
two ycars of his license term and then "upgrade'' during the third
year because of the imminence of possible challenge. The Act seeks
to promote conscientious and good faith substantial service to the
public =-- not a triennial flirtation with such service. Therefore,
while we recognize that the licensee's programming efforts do and
must vary over a license period and hopefully are continually being
improved, we could not weightas controlling or determinative a pattern
of operation which showed substantial service only in the last year of

‘the license term, i

We note also the question of the applicability here of our policy
of diversification of the media of mass communications. We do not
denigrate in any way the importance of that policy or the logic of
its applicability in a comparative hearing involving new applicants.
See 1 FCC 2d at pp. 35,-95. We have stated, however, that as a general
matter, the renewal process is not an appropriate way to restructure
the broadcast industry, E.g., In re Application for Renewal of
WIOP-TV, FCC 69-1312. Where a renewal applicant with other media
interests has in the past been awarded a grant as consistent with the
Commission's multiple ownership rules and polidies, and thereafter
procecded to render good service to his area, it would appear unfair
and unsound to follow policies whereby he could be ousted on the basis
of a comparative demerit because of his media holdings. &4/ iere again,
the stability of a large percentage of the broadcast industry, particu=
larly in television, would be undermined by such a policy. Our rules
and policies permit multiple ownership, and the industry has made sub-
stantial commitments based on those rules and policies. These rules
are not sacrosanct, and indeed should and must be subject to periodic

previeW- We are now engaged in such review in a number of overall rule
making proceedings. E.g., FCC Dockets Nos. 18110 and 18397. If any

rule making proceeding, now pending or initiated in the future, results
in a restructuring of the industry, it will do so with proper safeguards,
including ost importantly an appropriate period for divestment. Such

a way of procceding is, we believe, sound and "best conduces to the
proper dispatch of business and the ends of justice;" Section 4(j)

4 [/ ©°f course, if such a renewal applicant has not rendered sub-
stantial service, he might also face a demerit on the diversification
ground. Such an additional demerit might well be academic, since,
barring the case where his competitor is also deficient in some
important respect, a past record of minimal service to the public
i;pigzziz.to be determinative, in and of itself, against the renewal































Church of Christ [WLBT-TV], F.2d __, No. 19,409 (D.C. Cir./,

June 20, 1969), and 359 F.2d 994 (D. c. Cir. 1966).

The majority argues for the Policy Statement's vahd1ty by
contending that it is "only a policy statement" which may be fully
reargued in future cases _ when it is applied. This a:rgume.nt is invalid.
For one thing, the mere exis:tence of the Policy Statemenf will deter groups

that otherwise might have entered comparative contests. Between WIDH,

Inc. - and .ouxz' Polic.y Statex;nent, a number of é.pplica_nts filed competing license
challenges with the Comumission. To my knowledge, not one TV appli-
cation has been filed since January 15, 1970--and one major applicant
vSee National

has even withdrawn on the basis of our Policy Statement.

Broadcasting Co., Inc. (KNBC), FCC 70-691 (Docket No, 18602) (released

July 7, 1970). In addltmn, our Pohcy Statement w:.ll doubtless be applled
to future cases W1thout exceptlon. ‘No man is likely to reverse himself once

_he has announced his decision in public, and no one seriously believes that ap-

plicants will be able'to reargue the merits of our January 15, 1970 Policy State-

ment and obtain an impartial and open-minded reception. As in Mcee v, Civil

Aeronnutics Board, F, 24 , (D.C. Cir., July 9, 1970), the basic
decisi ns have been made ex parte in "closed sessions, ' and there is little
anyonc can do to re-open them,

Finally, the Commission's abuse of discretion becomes

particalarly severe in light of the First Amendment questions discussed
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below. Whatever discretion the Commission may have to choose

various procedural modes in other cases, that discretion must be

arrowly limited where it results in a curtailment of speech freedoms.,

Our failure to follow normal rule making procedures, therefore, is an

abuse of agency discretion and cannot be justified by the principles of

Chenery. .

The January 15, 1970 Policy Statement also violates, in rather
clear fashion, Section 309(e) of the 1934 Communications Act. That
Section provides that if the Commission cannot find that the grant of any
parficular license application will serve the 'public interest, convenieﬁce, ‘

and necessity, ' it must designate the application for.'a full hearing in

éwhich the applicant . . . shall be permitted to participéte. " In other

words, the Commission must either grént a license application, or

provide the applicant with a full h aring on the merits, Thus, where an
incumbent licensee is challenged by an otherwise acceptable new applicant,
Section 309(e) bars rejection of the competing application without a hearing.

Yet this fejection is precisely what will hap;)qh under the Policy Statement when

_the Examiner finds j:}fe :Fncumbent "substantially attuned' to community

(1945), the FCC granted one of two mutually exclusive applications

and design”ted the other for .hearing. Thc Supreme Court reversed,

saying:



















Policy Statemenrt on Comparative Hearings
' C Invoiving Reguiar R a_nnwnl AnElir‘ﬁnts

Dissenting Opinion of Commissioner Nicholas Johnson

The issues surrounding citizen participation i'n the licen?e' renewal
process are among the most complex and significant before the Fo .

The naturc of the American political process is such that any
efforts to regulate broadcasfing by either Congress or this Commission
must constitute a negotiated Icomprorpise of sorts. That the broadcasting
industry today is perhaps the most powerf.ul Washington lobby in our
nation's history is generally acknowledged. Pczpular reform movements always

start with a substantial disadvantage. For none is.that more true than for |

é those groups trying .to improve the contribution of television to the quality
of American life. But, then, the 'stakes Aare higher.
There is no question but fhat the American people have been deprived
of substantial rights by our action today. There is also no question‘that
the resﬁlts could be much worse--given fhe commitment of the broad-
casting industry on this issue, and the introduction of legislation (such
as 5.2004) by 22 Senators and 118 Representatives.

The policy statement has been discussed by us calml and at

R AR el o

length. Each Commissioner has endeavored to balance tt conflicti j

Ala,

interests of broadcasters and pub ¢, The language has been revised

in a spirit of accommodation; the public interest is better served as a
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