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August 5-7,

Racember 1-5, 1969: Hearings before Senate Communi-

cations Subcommittee on S.2004.

January 15, 1970: FCC adopts Policy Statement on

Comparative Hearings Involving Regular Renewal
Applicants. The Policy Statement retained opportunity
for competing applications to be filed but provided

for renewal of the existing licensee if the licensee's
service "during the preceding license'term has been
substantially attuned to meeting the needs and interest
of its area...and not otherwise characterized by

serious deficiencies." Full comparison between incumbent
and challenger would be permitted only where in an
initial stage of the hearing the incumbent could not

der 'nstrate a past _:cord of substantial service

without serious deficiencies.

Novembe> 13, 1970: U.S. Court of Appeals for D.C.

affirms FCC's decision in WHDH ca 3.

November 20, 1970: House nvestigations Subcommittee

report labels FCC Policy Statement "a flagrant attempt
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14.

majority, said that "superior" service should give

_licensee "a plus of major significance," and listed

a variety of elements that should be included in the

definition of "superior" service.

August 4, 1971: FCC adopts'Further Notice of Inquiry

in Docket No. 19154 to take court's action in
citizens into account. Continues effort to define,
through guidelines, the type of television service

that would lead to renewal of a broadcast license.

August 18, 1971: FCC decides Moline (WQAD-TV) case.

Renewal granted to the existing licensee in face of
competing application even though (1) the license
initially proposed to carry twelve locally originated,
live, agricultural, religious, educat ‘»onal, discussion,
or talk programs to be televised on a regular weekly
basis during prime time. None of those programs were
carried by the station during prime time on a regular
basis. (2) Many of the licensee's promises to inte-
grate ownership with management of the stations were

not carried out. (3) The licensee negotiated for the




sale of the station during the initial license
period. Johnson and Bartley issue vigorous
dissents. Johnson calls it "a lawless decision”

which violates Appeals Court June 1971 de__sion.

December 18, 1972: CTW addresses SDX luncheon in

Indianapolis, announces that Administration's
renewal bill will be introduced soon, cautions
against use of "ideological plugola" and elitist

gossip.”

December 25, 1972: The CTW Indianapolis speech and

prepared legislation reprinted by TV Digest.

January 11, 1973: OTP memo to Ron Ziegler outlines

renewal bill,

January 26, 1973: CTW letter to Mark Evans comments on

relationships between Indianapolis speech and ill.

March 13, 1973: OTP license renewal bill is intro-

duced in Congress.
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26.

depreciated assets of the renewal applicant, or
(b) reimburse the unsuccessful renewal applicant for
"unrecouped invesi ent." OTP argues: preservation
of a licensee's financial position, and economic

matters in general, are not the primary problems posed

by tt} renewal process."

September 27, 1974: Senate issues its report, com-

pletely rewriting House version. :

October 4, 1974: Goldberg's memo to Arthur Kallen

compares House and Senate bill, offers OTP comments on
both. While Goldberg's memo says that neither bill
deals effectively with renewal problems, the Senate/
version is roundly roasted. Bills do not deal
effectively with: (1) the problems of mandating a
comparative hearing of all competing 1ic§nse renewal
applications; (2) the danger of ad hoc restructuring
of broadcast industry ownership through the renewal
process; or (3) the First Amendment problems pose. "y

FCC-dictated program performance guidelines. All of

these matters were treated in the Aé inistration's
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bill, but the Congress chose to go through the
motions of enacting renewal legi lation instead

of facing up to some real problems and =2solving
them. Gc¢ dberg's memo called Senate bill a "do
nothing" bill that may cause more problems than it
solves. The Administration should withhold its

support from the Senate bill, he said.

November 15, 1974; OTP and FCC file comments with

Staggers at his request. Comments were solicited for
benefit of conferees, but Staggers refuses to appoint

conferees and legislation dies.
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ownership and management. The WRAL policy was followed in In re Wabash
valley Broadcasting Corp., 35 FCu w77 (1963), and cited with approval
in recent actions (see, e.g., LD re »~nlication of RKO General, Inc.,
FCC 69-1335, para. 8).

If on the other hand the hearing record shows that the renewal
applicant has not substantially met or served the needs and interests
of his area, he would obtain no controlling preference. On the contrary,
if the competing new applicant establishes that he would .substantially
gerve the public interest, _2/ he should clearly be preferred over one
' 0 was given the opportunfz§ to do so but chose instead to deliver less
than substantial service to the public. In short, the past records of
the renewal applicant is still the critical factor, but here it militates
against renewal and in favor of the mnew applicant, provided that the
latter establishes that he would solidly serve the public interest.

We recognize that the foregoing policy does not work with mathematical
precision, and that particular factual circumstances will have to be explored
in the hearing process. For example, if there are substantial questions
as to whether the renewal applicant's operation has been characterized by
serious deficiencies -- such as rigged quizzes, violations of the Fairness
Doctrine, over-commercialization, broadcast of lotteries, violation of
racial discrimination rules, or fraudulent practices as to advertisers --
the facts as to these mattcrs would have to be established, and any
demerits resulting thercfrom weighed against the renewal applicant in
the public interest judgment which must be made. It is not possible
to lay down any more precise standards here, since so much will depend
on the particular facts,

Further, we recognize that the terms nsubstantially" and "minimally"
also lack mathematical precision. However, the terms constitute perfectly
appropriate standards. Thus, the word "substantially'" 1is defined as
"strong; solid; firm; much; considerable; ample; large;. of considerable
worth or value; important'" (Webster's New World Dictionary Collegze Ed.,

p. 1424); _3/ the word "minimal" carries the pertinent definition,
smallest permissible'" (Id. at p. 937). However, application and evolu-
tion of the standards would again be left to the hearing process.

L4

(cont'd) situations -- one where the licensee has served the public
intercst but in the least permissible fashion still sufficient to get
a renewal in the absence of competing applications (defined herein as
minir 1l service) and the other where he has done so in an ample, solid
fashin (defined herein as substantial service).

2 / with several such new applicants, the Policy Statement 01 Comparative
KD PR = "
Broadcast Hearines, 1 FCC 2d 393, would be the basis for decision as among

[P

'1? uc‘also note that the term is irequently cmployed in statutes, €.g.,
15U.s.C. 13 (the Clayton Act); 42 U.S.C. 403(£)(4)(a) (social Security
QCC), 26 U.s.C. 382(a)(1)(C) (Internal Revenue Act); indeed, it is used
in the Communications Act, 47 U.S.C. S03(b)(1L)(A).
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Further, the renewal applicant, seeking to obtain the benefits
of this policy, cannot properly supply minimal service during the first
two ycars of his license term and then "upgrade'' during the third
year because of the imminence of possible challenge. The Act seeks
to promote conscientious and good faith substantial service to the
public =-- not a triennial flirtation with such service. Therefore,
while we recognize that the licensee's programming efforts do and
must vary over a license period and hopefully are continually being
improved, we could not weightas controlling or determinative a pattern
of operation which showed substantial service only in the last year of

‘the license term, i

We note also the question of the applicability here of our policy
of diversification of the media of mass communications. We do not
denigrate in any way the importance of that policy or the logic of
its applicability in a comparative hearing involving new applicants.
See 1 FCC 2d at pp. 35,-95. We have stated, however, that as a general
matter, the renewal process is not an appropriate way to restructure
the broadcast industry, E.g., In re Application for Renewal of
WIOP-TV, FCC 69-1312. Where a renewal applicant with other media
interests has in the past been awarded a grant as consistent with the
Commission's multiple ownership rules and polidies, and thereafter
procecded to render good service to his area, it would appear unfair
and unsound to follow policies whereby he could be ousted on the basis
of a comparative demerit because of his media holdings. &4/ iere again,
the stability of a large percentage of the broadcast industry, particu=
larly in television, would be undermined by such a policy. Our rules
and policies permit multiple ownership, and the industry has made sub-
stantial commitments based on those rules and policies. These rules
are not sacrosanct, and indeed should and must be subject to periodic

previeW- We are now engaged in such review in a number of overall rule
making proceedings. E.g., FCC Dockets Nos. 18110 and 18397. If any

rule making proceeding, now pending or initiated in the future, results
in a restructuring of the industry, it will do so with proper safeguards,
including ost importantly an appropriate period for divestment. Such

a way of procceding is, we believe, sound and "best conduces to the
proper dispatch of business and the ends of justice;" Section 4(j)

4 [/ ©°f course, if such a renewal applicant has not rendered sub-
stantial service, he might also face a demerit on the diversification
ground. Such an additional demerit might well be academic, since,
barring the case where his competitor is also deficient in some
important respect, a past record of minimal service to the public
i;pigzziz.to be determinative, in and of itself, against the renewal































Church of Christ [WLBT-TV], F.2d __, No. 19,409 (D.C. Cir./,

June 20, 1969), and 359 F.2d 994 (D. c. Cir. 1966).

The majority argues for the Policy Statement's vahd1ty by
contending that it is "only a policy statement" which may be fully
reargued in future cases _ when it is applied. This a:rgume.nt is invalid.
For one thing, the mere exis:tence of the Policy Statemenf will deter groups

that otherwise might have entered comparative contests. Between WIDH,

Inc. - and .ouxz' Polic.y Statex;nent, a number of é.pplica_nts filed competing license
challenges with the Comumission. To my knowledge, not one TV appli-
cation has been filed since January 15, 1970--and one major applicant
vSee National

has even withdrawn on the basis of our Policy Statement.

Broadcasting Co., Inc. (KNBC), FCC 70-691 (Docket No, 18602) (released

July 7, 1970). In addltmn, our Pohcy Statement w:.ll doubtless be applled
to future cases W1thout exceptlon. ‘No man is likely to reverse himself once

_he has announced his decision in public, and no one seriously believes that ap-

plicants will be able'to reargue the merits of our January 15, 1970 Policy State-

ment and obtain an impartial and open-minded reception. As in Mcee v, Civil

Aeronnutics Board, F, 24 , (D.C. Cir., July 9, 1970), the basic
decisi ns have been made ex parte in "closed sessions, ' and there is little
anyonc can do to re-open them,

Finally, the Commission's abuse of discretion becomes

particalarly severe in light of the First Amendment questions discussed
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below. Whatever discretion the Commission may have to choose

various procedural modes in other cases, that discretion must be

arrowly limited where it results in a curtailment of speech freedoms.,

Our failure to follow normal rule making procedures, therefore, is an

abuse of agency discretion and cannot be justified by the principles of

Chenery. .

The January 15, 1970 Policy Statement also violates, in rather
clear fashion, Section 309(e) of the 1934 Communications Act. That
Section provides that if the Commission cannot find that the grant of any
parficular license application will serve the 'public interest, convenieﬁce, ‘

and necessity, ' it must designate the application for.'a full hearing in

éwhich the applicant . . . shall be permitted to participéte. " In other

words, the Commission must either grént a license application, or

provide the applicant with a full h aring on the merits, Thus, where an
incumbent licensee is challenged by an otherwise acceptable new applicant,
Section 309(e) bars rejection of the competing application without a hearing.

Yet this fejection is precisely what will hap;)qh under the Policy Statement when

_the Examiner finds j:}fe :Fncumbent "substantially attuned' to community

(1945), the FCC granted one of two mutually exclusive applications

and design”ted the other for .hearing. Thc Supreme Court reversed,

saying:



















Policy Statemenrt on Comparative Hearings
' C Invoiving Reguiar R a_nnwnl AnElir‘ﬁnts

Dissenting Opinion of Commissioner Nicholas Johnson

The issues surrounding citizen participation i'n the licen?e' renewal
process are among the most complex and significant before the Fo .

The naturc of the American political process is such that any
efforts to regulate broadcasfing by either Congress or this Commission
must constitute a negotiated Icomprorpise of sorts. That the broadcasting
industry today is perhaps the most powerf.ul Washington lobby in our
nation's history is generally acknowledged. Pczpular reform movements always

start with a substantial disadvantage. For none is.that more true than for |

é those groups trying .to improve the contribution of television to the quality
of American life. But, then, the 'stakes Aare higher.
There is no question but fhat the American people have been deprived
of substantial rights by our action today. There is also no question‘that
the resﬁlts could be much worse--given fhe commitment of the broad-
casting industry on this issue, and the introduction of legislation (such
as 5.2004) by 22 Senators and 118 Representatives.

The policy statement has been discussed by us calml and at

R AR el o

length. Each Commissioner has endeavored to balance tt conflicti j

Ala,

interests of broadcasters and pub ¢, The language has been revised

in a spirit of accommodation; the public interest is better served as a
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A FCC 71-159
Before the
‘ FEDERAL COMIUNICATIONS COMMISSION 58744
Wash 1gton, D.C. 20754

In the Matter of

Formulation of Policies Relating

to the Broadcast Renewal Applicant,
gtemming from the Comparative

Hearing Process, o .

Docket No. 19154

Ao o N N o

NOTICE OF INQUIRY

Adopted: Februery 17, 1971; Released: February 23, 1971

By the Commission: Commissioners Burch, Chairman; Johnson, and H. Rex Lee
concurring and issuing statements; Commissioner Bartley
dissenting; Comnmissioner Wells dissenting and issuing &

statement, ,

1. On January 15, 1970, the Commission issued its policy
statement on comparative hearings involving regular renewal applicants
(22 FCC 2d 424). The crux of this policy statement concerned tae
rendering of ''substantial service" by the renewal applicant. 1f the
jatter has rendered such service, without substantial defects, he will
be preferred over newcomers; if not, he obtains no preference apainst
the newconer, and, while the ultimate issue will be determined on the
compacrative criteria, obviously has a handicap since -he is then competing
as one who chose to deliver less than substantial service to the public.
The Commission noted that the term Wsubstantial', of necessityylacks
mathematical precision, but was nevertheless 2 perfectly appropriat
standard, much used in statutes, It pointed tO the dictionary defini-
tion, "strong, solid, firm, much, considerable, ample, large, of
considerable worth or value; important," 22 FCC 2d at 426, Finally,
the Commission stated that the hearing process would be critical in
implementation of this standard (22 FGC 2d at Pp. 426):

The venewal applicant would have a full opportunity
to cstablish that his operation was a tsubstantial' ome,
solidly meeting the needs and interests of his area,
and not othervise characterized by sexious deficiencies.
He could, of course, call upon community leaders tc cor=
roborate his position., On the cther hand, <ne competing
party weuld have the same opportunity in the hearing
process to deronstrate his éllegation that the existing
licensee's operation has been a minimal one. Aud he,
too, can call upon comprunity leaders tO testify to this
effect if this is, indeed, the case. Tne programming
performénce of the licensce in ell programaing cate-
gorice (includina th- licencee's response to his
. -
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Table 1. Percentzge of Total Broadcast Time Devoted to
' News, By Class of TV Station

o et g —

. -

in Top SO Markets I :
Revenues over Revenues less

RUveilues UveT  ReVLLUeS 1ea$

UIT AFTL! YATES VHE TINDEPENDTY

All Marwkets Al)l Markers
Revenues over Revenues less

$1 million thar, §1 million All Revenue Cl4

Perce(:r;gn_g&/ $5 m’égion than ‘ig,m‘l’.ion _}_lﬂt_lgion than ?;)mﬂhon Ak oL o
<0 < hz.2 1.3 11.7 li.l 11.0 9.2 6.7
20 11.¢ " 10.0 ©10.8 10.1 1c.1 8.4 5.6
25 16.¢ c.7 10.2  * c.8 10.1 , ER 5.4
3z 1C.1 9.1 9.6 3.1 8.8 8.0 4.9
MIDIAN  SC 2.0 79, 8.6 8.0 8.4 o1 4.6
75 7.0 6.1 7.0 6.3 5.4 5.5 o 2.1
90 5.5 . 47 . 5.5 5.2 3.9 3.0 . 2.8
Number of -
s~ations In cless: o7 - 76 . 140 £ 110 30 44 ‘ 18

Time devoted to news does not include time for commercicl matter.

Percent{lce can best be expleined by means of an cremple. For instance,

percentile means that 20 percent of the 67 stations in the top 50 mavrkets with revenues greater

percent or more of their program hours to news during the composite week.
percenciie meand tuat 75 percent of the 67 statlons cevoted 7.0 percent or
Source: Data Irvom lrtest renevel forms.

 figr 1 11.0 acrogss from the 20t

than $5 million devoted 11.0

The figure 7.0 in coiumn (2z) across from the 75t
re of their program hours to news.

y eoluma (2) ¢
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So far in this discussion we have not considered criteria.

That is, we have simply put the question, 'regardless of the ¢riteria

]

used, once they are selected and applied, what percentage of the top

performers will be deemed to be substantial?"
!

But once that has been resolved, we confront the question

of criteria. Are news, public affairs and local programming the only
! _

quantifiable measures?

As the notice now stands it is not necessarily a commit-
ment to revise the performance levels upward in such manner as to

i continue to ''protect' approximately the same percentage of broadcasters

as the present levels. Should it be? -

In short, so far as I am concerned there are a great many
open questions to be addressed in this inquiry--even apart from the

most fundamental misgivings as to why we painted ourselves into this

corner in the first place.

I concur in the proposition that we have to move. Aside

from that, I'm open to suggestions on where we go.
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manner and was therefore entitled to a plus in the overall weighing
process of a comparative hearing., These include:l

1) Elim! ition of éxcessiv and loud advertising

2) Delivery of quality programs

3) The extent to which the incumbent has reinvested

the profit from his license to the service of the
viewing and llstenmg public

4) Diversification of ownership of mass media

'5) Independence from government influence in’
promoting Firct Amendment objectives

Slip opinion at 25 n.35, 26 n. 36, 28.

Several of these criteria deserve discussion but two merit

O

particular treatment, My colleagues seem to minimize the importance

6 of the diversification issue in their analysis in paragraph 6, holding out
the hope that diversification issues would be treated solely in rulemaking,
quhere is there a citation to the most recent renewal case involving

diversification of control in ownership: Frontier Broadcasting Co.,

21 F.C.C.2d 570 (1970). In that case a majority of the Commissi 1

clearly indicated that diversification is sues could be raised in a renewal

context, despite the existence of ownership rulemaking in Dkt. No. 18110.

The hearing in _F;Iy_}}_t_i__e_r resulted from a petition to deny, and while it

appears that there will be no "forfeiture' of Frontier's licenses—-

divestitire is presently proposed--the original hearing provided for
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In this calm during the holidays, we in Washington
are thinking ahead to 1973; among other things, planning
our testimony before éongressional committees. For my
part, I am particularly concerned about testimony on
broadcast license renewal legislation. Broadcasters are
making a determined push for some reasonable measure of
license renewal security. Right now they are living
over a trap door the FCC can spring at the drop of a
competing application or other renewal challenge. That
is a tough position to be in, and, considering all the
fuss about so-called "intimidation," you would think
that there wouldn't be much opposition to giving broad-
casters a little more insulation from government's hand
on that trap door.

But there is opposition. Some tough questions will
be asked--even by those who are sympathetic to broad-
casters. Questions about minority groups' needs and
interests. Questions about violence. Questions about
children's programming; about reruns; about commercials;
about objectivity in news and public affairs prograwing--
in short, all questions about broadcasters' performance

in FUTFIT13m~ Lo “ - These are questions

the puviic 1s asking. Congress is asking the questions,
too; Senatore Pastore on violence; Senator Moss on drug

ads; Representative Staggers on news misrepresentations.
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Despite this barrage of questioning, the Congress 1is
being urged to grant longer license terms and renewal
protection to broadcasters. Before voting it up,
down, or around, the Congress will have to judge the
brbadcasters' record of performance.

And where do we see that performance? It leaps out
at you every time you turn on a TV set, and it's
definitely not all that it could be. How many times
do you see the rich variety, diversity, and creativity
of America represented on the TV screen? Where is the
evidence of broadcasters doing théir best to serve
their audiences, rather than serving those audiences
up to sell to advertisers? And, most disturbing of all,
how do broadcasters demonstrate that they are living up
to the obligation--as the FCC puts it-- to "assume and
discharge responsibility or planning, selecting, and
supervising all matter broadcast by the stations, whether
such matter is produced by them or provided by networks
or others."

It's been easy for broadcasters to give lip service
to the uniquely American principle of placing broad-
casting power and resy nsibility at the local level.

But it has also been easy--too easy--for broadcasters

to turn around and sell their responsibility along with
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their audiences to a network at the going rate for
affiliate compensation.
The ea - ’ is
r Zlected in tI steady increase in the amount of
network programs carried by affiliates between 1960
and 1970. It took the FCC's prime time rule to reverse
this trend, but even so, the average affiliate still
devotes over 61% of his schedule to network programs.
This wouldn't be so bad if the stations really exercised
some responsibility for the programs and commercials
that come down the network pipe. But all that many
affiliates do is flip the switch in the control room
to "network," throw the "switch" in the mailroom to
forward viewer complaints to the network, sit back,
and enjoy the fruits of a very profitable business.
Please don't misunderstand me when I stress the
need for more local responsibility. I'm not talking
about locally-produced programs, important though they

are. I'm talking now about licensee responsibility

for all programming, including the programs that come

from the network.

This kind of local responsibility is the keystone
of our private eénterprise broadcast system operating
under the First Amendment protections. But excessive

concentration of control over broadcasting is as bad
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when exercised from New York as when exercised from
Washington. When affiliates consistently pass the buck,
to the networks, they're frustrating the fundamental
purposes of the First Amendment's free press provision.

The press isn't guaranteed protection because
it's guaranteed to be balanced and objective--to the
contrary, the Constitutition recognizes that balance
and objectivity exist only in the eye of the beholder.
The press is protected because a free flow of infor-
mation and giving each "beholder" the opportunity to
inform himself is central to our system of government.
In essence, it's the right to learn instead of the
right to be taught. The broadrast nrace haec an obliga-
tion to serve this free flow of infarmat+inn anal by
giving the audience the chance to pick and choose among
a wide range of diverse and competing views on public
issues.

This may all seem rather philosophical. Cynics
may argue that all television, even the news, is
entertainment programming. But in this age when
~2levision is the mnst relied unon and, surprisingly.
the most cre?*-'- of our media, we must accept this
1 1t 1th: 7 T me oA o Tt ess GF

it does not apply

we have & t
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First, there is a scarcity of broadcasting outlets.
Second, there is a substantial concentra ion of economic

and social power in the networks and their affiliated

TV stations. Third, there is a tendency for broadcasters
and the networks to be self-indulgent and myopic in
viewing the First Amendment as protecting only their
rights as speakers. They forget that its primary
purpose is to assure a free flow and wide range of
information to the public. So we have license renewal
requirements and the Fairness Doctrine as added regquire-
ments--to make sure that the networks and stations don't
ignore the needs of those 200 million people sitting .
out there dependant on TV.

But this doesn't mean that we can forget about the
broader mandates of the First Amendment, as it applies
to broadcasting. We ought to begin where we can to
change the Communications Act to fit the First Amendment.
That has always been and continues to be the aim and
intent of this Administration. We've got to make a
start and we've got to do it now.

This brings me to an important first step the

Administration is taking to increase freedom and re-

sponsibility in broadcasting.
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. OTP has ubmitt 1 a license renewal bill for
clearance through the Executive Branch, so the bi 1
can be introduced in the Congress early next year.
Our bill doesn't s: ply add a couple of years to the
license term and guarantee profits as long as broad-
casters follow the FCC's rules to the letter. Follow-
ing rules isn't an exercise of responsibility; it's an

abdication of responsibility. The Administration bill

requires broadcasters to exercise their responsibility
without the convenient crutch of FCC program categories
or percentages.
The way we've done this is to establish two criteria
. the station must meet before the FCC will grant renewal.
First, the broadcaster must demonstrate he has been sub-
stantially attuned to the needs and interests of the
communities he serves. He must also make a good faith
effort to respond to those needs and interests in all
his programs, irrespective of whether those programs
are created by the station, purchased from program
suppliers, or obtained from a network. The idea is to
have the broadcaster'sg performance evaluated from the

perspective of the People in his community and not the

bureaucrat in Washington.

Second, the broadcaster must show that he has

afforded reasonable, realistic, and practical oppor-

‘ tunities for the bresentation and discussion of con-

flicting views on Controversial issues.
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I should add that these requirements have teeth.
If a station can't demonstrate meaningful service to
all elements of his community, the license should be
taken away by the FCC. The standard should be applied
with particular force to the large TV stations in our
major cities, including the 15 stations owned by the
TV networks and the stations that are owned by other
large broadcast groups. These broadcasters, especially,
have the resources to devote to community development,
community service, and programs that reflect a commitment
to excellence.

The community accountability standard will have
special meaning for all network affiliates. They should
be held accountable to their local audiences for the
61% of their schedules that are network programs, as
well as for the programs they purchase or create for
local origination.

For four years, broadcasters have been telling
this Administration that, if they had more freedom and
stability, they would use it to carry out their re-
sponsibilities. We have to believe this, for if
broadcasters were simply masking their greed and actually
seeking a so-called "license to steal," the country
would have to give up on the idea of private enterprise

broadcasting. Some are urging just that; but this




Administration remains unshaken in its support of the

principles of freedom and r sponsibility in a private
enterprise broadcasting system.

But we are equally unshaken in our beli ° that
broadcasters must do more to exercise the responsibility
of private enterprise that is the prerequisite of freedom.
Since broadcasters' success in meeting their responsi-
bility will be measured at license renewal time, they
must demonstrate it across the board. They can no
longer accept network standards of taste, violence, and
decency in programming. If the programs or commercials
glorify the use of drugs; if the programs are violent

. or sadistic; if the commercials are false or misleading,
or simply intrusive and obnoxious; the stations must
jump on the networks rather than wince as the Congress

and the FCC are forced to do so.

There is no area where management r sponsibility is

more important than news. The station owners and

managers cannot abdicate responsibility for news judg-

ments. When a reporter or disc jockey slips in or

passes over information in order to line his pocket,

that's plugola, and management would take quick cor-

rective action. But men also stress or suppress infor-
mation in accordance with their beliefs. Will station
. licensees or network executives also take action against

this ideological plugola?
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Just as a newspaper publisher has responsibility
for the wire service copy that appears in his news-
paper--so television station owners and managers must
have full responsibility for what goes out over the
public's airwaves--no matter what the origin of the
program. There should be no place in broadcasting for
the "rip and read" ethic of journalism.

Just as publishers and editors have professional
responsibility for the news they print, station licensees
have final responsibility for news balance--whether the
information comes from their own newsroom or from a
distant network. The o0ld refrain that, quote, "We had ,
nothing to do with that report, and could do nothing .
about it," is an evasion of responsibility and un-
acceptable as a defense.

Broadcasters and networks took decisive action to
insulate their news departments from the sales depart-
ments, when charges were made that news coverage.was
biased by commercial considerations. But insulating
station and network news departments from management
oversight and supervision has never been responsible
and never will be. The First Amendment's guarantee
of a free press was not supposed to create a privileged

class of men called journalists, who are immune from

criticism by government or restraint by publishers and .




-11-

editors. To the contrary, tt working journalist, if
he follows a professional code of ethics, gives up the
right to present his personal point of view when he is
on tf job. He take on a higher responsibility to the
institution of a free press, and he cannot be insulated
f >m the management of that institution.

The truly professional journalist recognizes his
responsibility to the institution of a free press. He
realizes that he has no monopoly on the truth; that a
pet view of reality can't be insinuated into the news.
Who else but management, however, can assure that the
audience is being served by journalists dedicated to
the highest professional standards? Who else but
management can or should correct so-called professionals
who confuse sensationalism with sense and who dispense
elitist gossip in the guise of news analysis?

Where there are only a few sources of national news
on television, as we now have, editorial responsibility
must be exercised more effectively by local broadcasters
and by network management. TIf they do not provide the
checks and balances in the system, who will?

Station managers and network officials who fail to
act to correct imbalance or consistent bias from the
networks--or who acquiesce by silence--can only be con-
sidered willing participants, to be held fully accountable

by the broadcaster's community at license renewal time.
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Over a year ago, I concluded a speech to an
audience of broadcasters and network officials by

stating that:

"There is a world of difference be-
tween the professional responsibility of a
free press and the legal responsibility of
a regulated press. . . . Which will you
be--private business or government agent?--
a responsible free press or a regulated
press? You cannot have it both ways--
neither can government nor your critics.”

I think that my remarks today leave no doubt that

this Administration comes out on the side of a

responsible free press.

OEP 730498








































OFFICE OF ~' "“OMMUNICATIONS POLICY

EXECUTIVE OFFICE OF THE PRESIDENT
WASHINGTON, D.C. 20504

January 26, 1973 DIRECTOR

Mr. Mark Evans

Vice President for Public Affairs
Metromedia, Incorporated

5151 Wisconsin Avenue, N. W.
Washington, D. C. 20016

Dear Mark: .

I appreciate the concern that you--and the entire
broadcasting community--have regarding the relationship
between my December 18, 1272, speech on the responsibility
of broadcast licensees and our proposed license renewal
iﬁgislatign. On January 11, 1973, I discussed in detail
the philosophy and the facts of our proposed bill. Those
r. 1\arks were not covered as éxtensively as the initial
speech, so I have enclosed a copy for your information.
The speech and the bill are related--but not in the way
portrayed in the press coverage of my speech.

As you will see, the proposed bill would add nothing
to broadcasters' present obligations to be reSPOnSLLb%e for
all the programming presented or carried by the station,
regardless of source. Neither OTP nor the White House has
any power to affect the grant or denial of any broadcast
license. And we have no intent or desire to influence in
any way the grants or denials of licenses by the FCC. More-
over, the FCC has con:¢ .stently refused to involve tself in
questions of news bias, sl: ting or accuracy, unless there
is extrinsic evidence of intentional wrongdoing on tbe part
of the licensee. Neither the proposed bill nor the import
of my speech would lead any objective observer to think
that we desire to change th ; commendable practice of
regulatory 1 str=int.

In short, the bill would add no new burden, impose no
new obligation, or require new affirmative showings on the
part of any licensee.

As : r the speech, it was intended o remind licensees
of their responsibi ities to correct faults in the broad-
casting system that are not (and shoul not) be reachable
by the regulatory processe< of government. FOIX network
affiliates, exercise of these responsibilities does not

e e e g S a——
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mean that the station manager has to monitor each network
{4 :d and "blip" out "jdeological plugola" or "elitist
gossip.” The station management must simply be aware of
all the program content on the station. Management should
consciously reach its own conclusions as to what mixtures
of conf’ic'ing views on public issues the station should
maintain to inform the public in an adequate manner. Oover
the license term, the broadcaster should make a con-
scientiov effor t provide reasonable opportunity for
discussion of conflicting views on issues and see that

he has the opportunity to bring his concerns to the
attention of his network.

The relationship between the proposed bill and my
speech is no more than the relationship between freedom
and responsibility we find everywhere in our society.

As you know, this Office has steadily promoted the ca se
of less rather than more regulation in broadcasting. But
the public and the Congress would not think of increasing
the freedom in broadcasting by easing government controls
without also expecting some indication that voluntary
exercise of responsibility by broadcasters can operate as
an effective substitute for such controls.

The core issue is: Who should be responsible for
assuring that the people's right to know is served, and
where should the initiative come from--the government or
the broadcasters. The speech focused on the three TV
networks as the most powerful elements in the broadcast
industry and asked how this concentration of power was to
pbe effectively balanced. Some, who nov profess to fight
for broadcasters' freedom, would rely on regulatory
remedies such as licensing the networks, burdening the
proadcaster and the audience with the clutter of counter-
advertising, banning ads in children's programs, ill-
defined restrictions on violence, and the like.

Anyone who has followed OTP's policy pronounce! :nts
knows that we reject this regulatory approach. We have

always felt that the initiative should come from wi hin
broadcasting.

The broadcaster should take the jnitiative in
fostering a healthy give-and-take on important issues,
because that is the essence of editorial responsibility
in informing the public. That does not mean constricting

- cw e s smmaea.
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of the legal tools for censorship, not in the political
philosophy of the particular Administration in power. We
are proposing actions to begin to tak those tools from
the hands of government. We hope that broadcasters will
support us in this endeavor, despite the rhetoric of their
present unlikely allies.

In the final analysis, however, no progress can be
made in reducing government power over broadcasting unless
broadcasters can demonstrate that they can make licensee
responsibility work in practice. It is only then that the
Congress can be convinced that reliance 2 the good faith

judgment and discretion of licensees is a better way to
preserve freedom in broadcasting. :

Sincerely,

Clay T. Whitehead
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Uu l ‘ V/ASHINGTON, D. C. 20016 .

‘January 4, 1973

" renewal matters.

MARK EVANS/VICE PRESIOENT

TEL: 202-244-5151 DIRECTOR OF PUBLIC AFFAIRS

Dr. Clay Whitehead _: s
Director - T
Office of Telecommunications
1800 G Street, NW ‘
Washington, D. C.
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Dear Dr. Whitehead: ;.

‘I have watched with great interest the reaction

. in Indiana regarding license
As I read the national press,
I recognize there is considerable misunderstand-
ing in regard to your speech as it relates to
your proposed legislation.

to your recent ta

1

s Chairman of a special Task Force for the Na-
tional Association of Broadcasters to seek }e-
gislative action on license renewals, I am 1m=
mensely interested in this matter.

I know I speak for my committee and the national
membership of the N2AB in requesting from you
clarification in order that we might more aptly -
decide our future course. o :

Most sincerely,
4 .

/’:
’\_,,"/ /-'- 2
~.‘. LY B WA L.y v.".‘;—.'u‘
r4
v

Mark Evans

ME/jm
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At present the license renowal process is conductad
in an unstable environment.  The bill submitted with thig
letter would restore balance and stability to thce license
rencwal process and cnable the private enterprise broad-
casters, operating within #ha rights and the responsibiii-
tics of the Iirst Amendmont
right in the broadcasi media

D~

The Administration blll would change the prescent
pracl:cp and procedures wi“h respect to license renewals
in the following four essantial Vays:

1. License terms for radio and television
stations would pe ¢xitended from three
Communications

to five ycarC. When the

Act was preparocd in 1834, the relatively
brief thee ycar license term was a
reasonable precauiticn in decaling with @

new and untestcd broaécast industry. 2
five~yaar tern, hovever, scems to be more
reasonable at Lﬁ‘s shcg“ in broadcasting's
dovc]oynan. It would inject more stabilitwv
into broaacact cuerations and would a]lC".

wore time for the licensee to determine Lho
necds and intcrests of his local COmMUITLLY ,
and pJan long- range programs of coiynunity
service,

2. The bill wou j elininate the present re-

0u1rement for an au= ~omatic, lcﬁobny and
st 7 comparative hearing whenevcer a com~

putlng application is filed for the same
broadcast service. The FCC would be able
to exercisc its lﬂguﬂcpgcqt JUdﬁ“CLL as Lo
v z2ther a Comparative hearing 1is necessary.
The renewal che leﬁ~er would bear the burden
of demoneratJ, it the renewal applicant
has not met the cr sia of the Act. If
the incumbent Jicansce had periormed in the
public interév‘, he wol 4 he assured of
renewal, A nOUrlﬂg W

\r‘\ 1_1
{‘ i
._

f!‘
O 0 rr
H

. ould bc required only
1T the ommis S10N wera unable to concludc
that the brnaccu,cc*'s porfornance warranted

renewal.,

to serve the public's paramount



































































STATEMENT BY

CLAY T. WHITE! \AD, DIRECTOR
OFFICE OF TELECOMMUNICATIONS POLICY

before the

Subcor ittee on cor anications and Power
l»ngrable Torbert I Macdona 1, Chairman
Committee on Interstate and Foreign Commerce
-5. llouse of Representatives

April 17, 1973




Mr. Chairman and members of +} Subcommittee, I welcome
the opportunity to come ere .oday to di : ss t : various
license renewal bills which have been introduced to amend

the Communications Act of 1934.

When the basic structure for the American system of broad-
casting was created in the 1920's and 1930's, it was
decided that this system should ref =ct the institutional
values and traditions of this country. The structure,
therefore, was built on the twin concepts of individual
responsibility and localism -- concepts essential

to all social and economic institutions, including the

media for mass communications.

Built into this broadcast system structure, however, was
another important element, which clearly distinguishes
broadcasting from the other outlets for expression in this
country. Jnlike these other media, the broadcast media
are federally licenseg to preclude property rights in the

radio frec . icy spectrum and to prevent interference among

broadcast signalg. This fundamental decision was made by

the Congress in the Radio Act of 1927 and again i  :he

Communications Act of 1934,

This licensing System presents the Gover nent with a un Jue

dilen a. On the one hand, the Act requires t. : Fe eral
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Current procedures in the license renewal system -- and
the trends in broadcast regulation generall: over the last
decade -- raise the possibility of an unnecessary and
unhealthy erosion in First Amendment rights in broad-
casting. This could happen if broadcasters, affected by
the uncertainty and instability of their business, seek
economic safety by rendering the type of program service
that will most nearly assure renewal of their license;
and that license is, after all, the right to function as
a medium of expression. If the Government sets detailed
performance criteria to be applied at renewal time, the
' result could be that the Gove: ment's : ‘iteria, instead
. of the local community's needs and interests, would
become the touchstone for measuring the broadcaster's
public interest performance. Stabil ty in broadcast

licensing is, therefore, an important goal of public policy.

Counterbalancing the goal of stability in the license renewal
process, however, is the pPr_aibition in the Communications
Act against anyone acquiring a property right in the broad-
cast license. The Public has access to the broadcast media

only through the broadcaster's transmitter, unlike their

access to printing Pres :s and the mails. The First

Amendment rights of those who do not own broad( st stations




-4-
thus must also be recognized, along with society's
interest in a diversity of information and ideas. The
Government has an affirmative duty under the Communica-
tions Act and the First Amendment, therefore, to foster
competition in broadcasting. So the spur of competition
and the threat of non-renewal also are indispensable com-

ponents of the renewal process.

These are lofty and complex considerations. There is

room for differing viewson the priorities and about the
proper balance to be struck. This Administration is con-
vinced, however, that the issues at stake warrant wide-
spread public awareness and debate. They transcend short-
run politica differences. The age of electronic mass
media is upon us; the decisions the Congress makes on
license renewa and on other broadcasting and cable matters
it will face in the next few years wil have a major

ef: :ct on the flow of informat >n and expression in our

society for tl : rest of this century.

I would now like - ) addrecs myself, briefly, to the provi-
sions of H.R. 5546 -- the Adm iistration's license renewal
bi L.

H.R. 5546 wou 1, if enacted, m: e four major changes with

respect to present practice and procedures in the license

renewal proce is: (1) it extends the term of broadcast
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license from three to five years; (2) it liminates
the requirement for a mandatory comparative heari g for
every competing application filed for the same broadcast

.

service; (3) it prohibits any restructuring of the ! o 1-
casting industry through the renewal process; and (4) it
prohibits the FCC from using predetermined categories,

quotas, formats and guidelines for evaluating the program-

ming performance of the license renewal applicant.

Mr. Chairman, my letter to the Speakexr of the Hc se
transmitting the Administration's proposed bill sets
forth in detail the reasoning behind each of our pro-
posals. With your permission, I would like to insert
that letter into the record at this joint and discuss

briefly the four changes we propose.

1. Longer Licen : Term

>

The first change in t : Act made by the Administration's

- bill would extend broadcast license terms from three to

five years. T

In 1934, when the Communicatio ; Act was enacted, a thr e-

year term was a reasonable precaution in dealing with a

new industry. All other transmission licenses are is :

for five years, however, and a five-year ter would seem







right to do business as a private enterprise medium of
expression. The incumbent, therefore, should not be
deprived of the right to stay in business unless clear

and sound reasons of public policy demand such action.

This change would afford the licensee a 2asure of stability

and some necessary procedural »rotections.

Nothing in this second change would affect the ability of

community groups to file petitions to deny license renewal
applications. Many of these petitions have in the past
served the important purpose of bringing the licensees'
performance up to the public interest standard and driving

home to broadcasters the interests of the communities

they serve.

3. Prohibition Against Restructuring Through the
Renewal Proccss

The third change is designed to preclude the FCC from

any restructuring of the broadcasting industry t -ough
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4., Clarification of the Public Interest Standard anrA

Prohibition Against Use of Predetermined Performance Criteria

The Communications Act of 1934 does not anywhere define what
constitutes the "public interest, convenience and necessity,"
and in the intervening years this standard has come to mean

all things to all people. To delegate important and sweeping
powers over broadcasting to an administrative agency without
any more specific guidelines as to their application than the

"public interest" is to risk arbitrary, unpredictable ever-

-increasing regulation.

The FCC has been under pressure to reduce the arbitrariness
inherent in this vague standard and establish ever more
specific criteria and guidelines. Presently pending before
the FCC in Docket Number 19154 is a proposal to establish
quotas in certain program categories as representing a prima
facie showing of "substantial service." These quotas would
be used in the evaluation of a television applicant's program

performance in the context of a comparative renewal hearing.

While the Administration recognizes the necessity for a
clarification of the FCC's pub ic interest mand: e, this
clarification should not risk an abridgement of t : F rst

Amendment rights of broadcasters and the public.
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been applied to licensees in the past. However, in addition
to these obligations, the FCC (often at the urging of the courts)
has been imposing other less certain and less predictable

obligations on licensees under the vague "public interest"

mandate.

This fourth change in the Administration's bill is also
designed to halt the FCC's movement toward quantification of
the public interest. The pending FCC Docket 19154 extends the
trend to establish ever more specific programmi g guidelines
as criteria for renewal, and indeed it seems that nothin

short of Congressional action can stop it.

The statutory scheme for broadcasting envisions the local
broadcaster exercising his ow independent judgments as to the
proper mix and timing of programming for his local com 1nity.
The FCCT

S pProposed predetermined program quotas a d ¢ :egc ies

further substitute the Governmen_'s judgment for that of the loc







or what is not good programming and what programming is
required in order to be permitted to stay in business,
surely this threatens nothing less than abridgment o~

important First Amendment rights.

The FCC's proposal in Docket Number 19154 would intrude the
Government into the content, extent, and even timing, of t :
roadcaster's programming. Moreover, even if such intrusions
are disregarded for the purpose of affording licensees some
certainty at renewal time, the FCC's proposal appears to be
illusory. As Chairman Burch stated before this Subcommittee,
"Quality is what we are after rather th 1 number." or, I
might add, would there be any assurance that the standards

would not be expanded over time.

The second concern centers on the bill's "good faith effort"

criterion for evaluating the broadcaster's responsiveness

to the needs, interests, problems, and issues 1e ascer ains
in his community. This "good faith" standard, along with
the fairness obligation, would further elaborate on the

" - . . .
present "public interest, convenience, and necessity"

standard used by the Commission at renewal time.
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Moreover, the courts would have less amorphous issues, with
more direct relationship to relevant constitutional

considerati as in considering appeals from FCC actions.

The third concern is directed toward the Administration's
supposed "backtracking" on the Fairness Doctrine. The
supposed evidence from this "backtracking" is the inclusion

of the Fairness Doctrine as o : of the renewal criteria under

our bill.

The licensee's fairness obligation in Section 315(a) of t
Communications Act to present representative community views on
controversial issues is a long-standing requirement, upheld in
the Supreme Court's Red Lion decision, and an established
practice of the Commission. It is an unfortunate, but for the
time being necessary, protection of the free speech rights of
those who do not own broadcast stations and of the broader

interest of the pul ic to a diverse flow of information and

ideas.

The Administration has supported the enforc :ment of this

fairness obligation as 1 1g as it is done pri :ipally on an

overall basis at renewal time. What we have not supported
is the Commission's present approach of e ZIorcii ; :his

obligation on an issue-by-issue, case-by-case basis. It is
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this enforcement process that has come to be known commonly

as the Fairness Doctrine and has become so chaotic and

confused.

The renewal criterion in our bill is not the Fairness Doctrine,

as that term has been used to indicate issue-by-issue enforce-

ment. Rather it is the fairness obligation: the unchanged,

long-standing requirement of the licensee in Section 315 (a)

of _he Act to "afford a reasonab 2 opportunity for the
presentation of conflicting points of view on controversial
issues of public importance." Its inclusion in the renewal
standards would serve as an expression of Congressional intent

as 0 the preferred method for its enforcement.

A fc irth cc cern is the one voiced by most of the representatives
of the minority grc ips that have appeared before your Committee.
The_ a1 : concerned that the Administration's bill would effectively
cut off the rights ¢ minority groups to challenge the actions

of incumbent _icensees on their col wunity responsibilities in

such areas as minority liring and inority programming.

It is true that competing applications based on frivolous or
unproven grounds would be more easily rejected. But responsible
competing applications based on real evidence of the incumbent
licensee's abrogation of hig public tr st are in no way penalized

and would sti have the benefit of a thorough pt 'lic hearing.




Indeed, with the explicit language of the ascertainment cr. erion

we propose, the focus of the hearings would be shifted to the
community's concerns in each case, away from legalistic

conformance to uniform FCC percentages.

Moreover, the Administration bill does not change the existing
procedures for petitions to deny, the tool that as been the
traditional and most useful recourse of the minority groups;

it will still be available to them intact. I shc 1d also point
out that the extension of the license term is not going to put
licensees out of the reach of their local communities or the
FCC for the five-year term. Community groups may still file
complaints at any time, and the FCC would still have ample

interim tools available to it -- such as short-term renewals,

; . . . : — - t+
license revocations, suspensions, and forfeit res to protec

the public interest.

Finally, Mr. Chairman, I would like to address the conce ns
that have been voiced during these hearings and elsewhere
about my remarks in a speech in Indianapolis last December 18.
There apparently is some ; zzlement over the re ationship
between our bill and that speech, in which I announced our
intention to submit license renewal legislation. There also

has been concern about the motives behind our ! .11. I w 1l1d

like to set the record straight.
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The central thrust of my Indianapolis speech was that

broadcast licensees have not, by and large, been doing an
adequate job of listening to their communities and correcting
faults in the broadcasting system--faults that are not, and
should not, be dealt with through use of government power.
Important First Amendment freedoms were secured to broadcast
licensees under the Communications Act of 1934. And with these
freedoms came important responsibilities for licensees to ensure
that the people's right to know is being adequately and fu ly
served. As has so often been pointed out in Congressional
hearings over recent years, the licensees have not, unfortunately,
always met these responsibilities--in part because it is easier

to let Government define the imits of those responsibilities.

My speech was intended to remind broadcasters and the public

that such attention takes on even more importance if governmental
controls are to be reduced, as we have proposed. The speech

anc the bil? are related--but not in the way portrayed in

the press coverage of my speech. The relationship between

the proposed )i 1 anc my speech is no more than the relation-
ship between freedom and responsibility we find everywhere

in our society. This Office has steadily promoted the

cause of less rather than more regulation of broadcasting.

But the public and the Congress shou 1 not think of increasing

the freedom in broadcasting by easing government controls
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without also expecting some indication that voluntary exercise

of responsibility by broadcasters can operate as an effective

substitute for such controls.

The core issue is: Who should be responsible for assuring

that the people's right to know is served, and where should

the initiative come from -- the government or the broadcasters.
The speech focused on the three TV networks as the most powerf 1
elements in the broadcast industry and asked 10w this concentra-
tion of power was to be effectively balanced. Some, who now
profess to fight for broadcasters' freedom, would rely on
regulatory remedies such as increased program category
restrictions, burdening the broadcaster and the audience with
the clutter of counter-advertising, banning ads in children's

programs, ill-Gefineg restrictions on violence, and the like.

Anyone who has followeda oTp policy pronouncements :nows that

we reject this requlatory approach. We have always felt that

the initiative shoulg come from w: :hin broadcasting.

The broadcaster should take the initiative in fostering a

healthy give-and-take On important issues, because that is

the essence of editorial responsibility in informing the

public. That does not mean constricting the range of infor: -

tion and views available on television.
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The public has little recourse to correct deficiencies in

the system, except urging more detailed government regulation.
The only way broadcasters can control the growth of such
regulation is to make more effective the voluntary checks

and balances inherent in our broadcast system.

Some broadcasters, including network executives, have claimed
they believe the Administration bill to be a good one, but
only if clearly separated from the speech in which it was

announced. But freedom cannot be separated from responsibility.

Some observers profess to see in our bill a conspiracy to
deprive broadcasters of their First Amendment freedoms.
But, clear /7, it is others, not this Administration, that
are calling for more and more government controls over

broadcast 1g.

Many newspaper ec tors a 1 columnists 1av opposed the Administra-
tion bill, preferring ¢ )parently to keep the current panoply of

government control over broadcasting. Freedom fror government
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regulation for part of the printed press, but not for the
electronic press escapes reason, especially when many of

those who wish to expand government controls over broadcasting
would also see these controls as the precedent for similar

controls over the print media.

Other critics, I fear, do not wish to diminish the government s
power to control broadcast content. They seem quite willing to
create and use powerful tools of government censorship to advance
their purposes and their view of what is good for the public

to see and hear. We disagree. The danger to free expression

is the existence of the legal tools for censorship. We are

proposing actions to begin to take those tools from the hands

of government.

The Administration bill is designed to strengthen the First
Amendment freedoms of broadcasters. All four changes promote
the cause of less -- rather than more —-- government regulation
and substitute, as much as possible, the voluntary exercise

of responsibility by broadcasters for the often heavy hand

of government.

I challenge anyone to find in our bill any

increase in government power over the media.

In my judgment, Mr. Chairman, thé Administration bill is

not only the ost comprehensive of the many bills before

you; it also represents the best attempt at balancing the







