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. expre sion. It is within the system of government licensing
that these two somewhat contradictory objectives must be
palanced. And, within the system of licensing, the most
important aspect is the license renewal process. It is
the pressure point of the system, because the manner in
which renecwals are trecated goes to the core of the govern-

ment's relationship to broadcasting.

The requirement to seek government permission to continue
in business and the threat of nonrenewal affect the licensee
throughout the license term not just at renewal time. Renewal
procedures and the factors to be considered by the government
at renewal time have a substantial impact upon the daily
operations of broadcast stations and the manner in which
broadcasters exercise their public responsibilities. Therefore,
these procedures and factors could have a stifling effect on
the free flow of information, which is so vital to the interests
of a free society.

The First Amendment should guarantee broadcasters the right
to disseminate ideas, popular and unpopular, and without regard
as to whether they are consistent with the views of government.
Yet, the role of the broadcasters, not as free agents, but as
agents authorized to act only so long as they espouse views
‘consistent with government views, 1is a possibility under current
jicense renewal procedures. That danger exists when broadcasters,
affected by the uncertainty and instability of their business
and lacking assurance that they will be able to continue to
exercise their local responsibilities, seek safety by rendering
the type of program performance necessary to obtain renewal.
1If the government encourages this type of compliance by setting
detailed criteria to determine such performance, the effect
could be to turn broadcasters away from the communities that
they are licensed to serve and to cause them to seek to serve
the government that charts the course for them. '

Counterba iancing the goal of stability in the renewal
process, however, is the clear public interest mandate of the
Communlcatloqs Act and its prohibition against anyone acquiring
a property right in the broadcast license. The license is and
must'contlnue to be a public trust; an opportunity to render
service; and a privilege to use a scarce public resource to
speak to and on behalf of the public. ©No licensee who fails
to exercise the responsibility to his »>cal audience can have
any assurance of renewal. Accordingly, the threat of nonrenewal

and the spur of competition in broadcasting are important parts
of the overall statutory plan.
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3. The bill would preclude the FCC from restructur-
ing the broadcast industry through the renewal
process. Presently, the FCC can implement
policies relating to broadcast ind :ry structure --
such as a policy restricting newspaper ownership
of broadcast stations -- through the criteria it
uses to decide renewal hearings. This allows for
the restructuring of the broadcast industry in a
haphazard, highly subjective, and inconsistent
manner. The bill would establish that if these
industry-wide policies affecting broadcast owner-
ship are imposed OT changed, only the general
rulemaking procedures of the FCC would be sed,
with full opportunities provided to the entire
broadcast industry and to all interested members
of the public to participate in the proceeding.

4. The license renewal bill would also forbid FCC
use of predetermined criteria, . 1tegories,
quotas, formats, and guidelines for evaluating
the programming performance of the license
renewal applicant. There has been an increasing
trend for the FCC to dictate to the broadcasters
as to what "good" or ufavored" program performance
is from the government's point of view. The bill,
therefore, would halt this trend toward an
jllusory guantification of the public interest
in >roadcast programming and would remove the
government from the sens: :ive area of making
~value judgments on the content of broadcast
programming. The bill would make the local
community the touchstone of the public service
concept embodied in the Ccommunications Act.
Serving the local communities' needs and in-
terests instead of the :sires of government
would become the broadcasters'’ number one priority.

The Office of 1anagement and Budget advises that enactment

of the proposed legislation would be in accord with the | ogra
of the President. .

A similar letter is being sent to the President of the
Senate.

Sincerely,

g J.0% S
/ e
Yy e
Clay T. Whitehead

Enclosure













EXPLANATION PND CROMTANIAT ANALYSIS

REGULATORY BACKGROUND

Twelve years ago, the Federal Communications
Commission (FCC), in its "Report and Statement of Pollcy
Re: Commission En Banc Programming Ing .ry," 20 P&F
Radio Reg. 1901 (1960), sought a delicate balance between
the public interest performance of broadcast licensees and
minimal governmental interference with program decisions.

_In doing so, the Commission stressed the same principle

that underlies the proposed legislation, namely the separa-
tion of government from broadcasting.

This principle is consistent with the intent of the
Communications Act of 1934 and Congress' continual refusal
to impose, or to permit the FCC to impose, affirmative prx:
gramming requirements or priorities. For example, in the
face of "persuasive arguments" that the Commission reguire
licensees to present specific types of programs, the Com-
mission stated that:

"[Wle are constrained to point out that
the First Amendment forbids governmental
interference asserted in aid of free
speech, as well as governmental action
repressive of it. The protection against
abridgement of freedom of speech and press
flatly forbids governmental interfer: ice,
benign or otherwise."

1d. at 1907.

The Commission noted that, while it may inquire of
licensees what they have done to determine commur_ty needs,

it cannot impose its own notions of what the public should
see and hear, stating:

"Although the Commission must determine
whether the total program service of broad-
casters is reasonably responsive to the

1) :erests and needs of the public they

sexve, it may not condition the grant, 4 ‘al
or revocation of a broadcast license upo

its own sub :ctive determination of what is
or is not a good »>rogram."

Id. at 1907.
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stage in the development of broadcasting, however, is
reasonable since the longer term enalk es licensees to render
high quality service, by injecting more stability into the
license renewal process. f

The Commission's power to protect the public by
use of forfeitures, "early" renewal applications, and
license revocations is in no way diminished by the extended
license term. Moreover, the longer term would enable the
Commission to give closer scrutiny to each renewal applica-
tion, since the number of renewal applications to be processed
annually would be reduced from 2,700 to 1,600. Further, this
closer scrutiny would allow the éommission to resolve
problems without deferring the grant of as many renewal
applications as is now the case. Curent estimates, for

instance, are that some 140 applications are in deferred
status.

It should be noted that this provision would apply
prospectively to any origipal broadcast license or to any

existing license which the FCC renews after the enactment
- . e
of the Elll.

B. Section 307(d) (2): Renewal Standards

The proposed legislation clarifies the Communica-

tions Act's broad "public interest" criterion as it applies
to renewal applications.

) "As a starting point, the proposed legislation
specifies that Lhe renewal apglicant mucs+ be gualified, nder
the Act and the rules and TegurT...MZ 0!l (he Commission, to
hold a license. This requirement goes beyond minimal legal,

Eechgical and financial qualifications. The applicant's
roadc

: ._be free of serious deficiencies in
complianc th the Act and wi e rule n
o he Commission, Such &S & pattern oOr Tailure in making

sponsorship identification announcements, violation of the

~ equal employment opportunity rules, fraudulent practices in

keeping logs or in reporting changes in owership information,
and the like. ‘

However, with the exceptions noted bc¢ ow, policies
develope@ by the Commission could not be enforced against
the applicant at renewal time unless reduced to ru es.







critical obligations of the broadcaster in serving his
local public. [They are the responsiveness of the licensee
to the needs and interests of the public in the communi-
ties and areas served by the broadcast station (ascertain-
ment obligation), and the licensee's performance in
affording reasonable opportunity for the discussion of
conflicting views on issues of public importance (fairness
obligation). ’

As noted above, these two obligations are of long
standing. The enactment of the proposed legislation would
amount to an explicit confirmation by the Congress that the
Commissicn has authority to review and evaluate the program-
ming performance of the renewal applicant. But, consistent
with the First Amendment and with the anti-censorship
provision of the Communications Act (section 326), the
Commission's role would be limited to an eval ation and
review of the licensee's good faith and reasonableness in
meeting the cormmunity needs and interests, conducting his
broadcast operations, and providing a program service.

As the Commission has stated:

"In short, the licensee's role in the area ﬁ;’
of political broadcasts is essentially the -
same as in the other programming areas ==
to make good faith j dgments as to how :0
meet his community's needs and interests.”

“Obligatiop of Licensees to Carry Political Broadcasts,”
25 P&F Radio Reg. 1731, 1740 (1963) (emphasis added).

A similar standard applies specifically with respect
to the Commission's review of the licensee's performance
under the fairness ok igation:

gfairness area, the Commission's role
1s not to s »st: ute its judgment for
that of the licensee.. »ut rather to
determine whether the licensee can be
11 saic¢ to have acted reasonabply and in

good falth."

‘ "In passing on any complaint in this ) \Uﬁ
W







record of ascertainmen and programming responsive to that
ascertainment, the Commission would have sufficient infor-
mation before it to hold the applicant to a so-called
"promise v. performance" test. This means nothing more than
the Commission holding the licensee to the programming
standards he sets himself, based on his objective judgment
as to the nature of community needs and interests.

The term "substantially attuned" to the public's
needs and interests as used in subsection (A) of section
307(d) (2), is the same term that was used in the FCC's
"Policy Statement On Comparative | :arings Involving
Regular Renewal Applicants," 18 P&F Radio Reg. 2d 1901 (1970);
i.e., the renewal applicant must show that its service
during the preceding license period "has been substantially
attuned to meeting the needs and interests of its area."

In the context of the proposed legislation, however, there
is special emphasis on ascertainment. -

Moreover, the proposed legislation would require
that the applicant demonstrate a "good faith" effort to be
responsive to the needs, interests, problems and issues he
ascertains. The "good faith" standard is an objective
standard of reasonableness as it is often used in the
law. It is also the standard that the Commission usually
uses to describe the essential responsibility of the
licensee (i.e., "to make good faith judgments as to how to
meet his community's needs and interests").

As a rule of reason, the standard would not
obligate the licensee to present programs to deal with every
problem or issue facing the public, or meet every need or
interest. In responding to the significant matters that
have been ascertained, the broadcaster may take into account
the composition of his audience; the other static serving
the community, a factor especially relevant in radio; and
his own judgments as to his programming format. Thus, this
objective standard of reasonableness would allow flexibility
for the FCC to recognize the need for differences in treat-
ment between radio and television stations, AM and F!M radio
stations, VHF and U F television stations, profite. le and
unprofitable stations, and similar reasonable distinctions
among classes and types of broadcast stations.







"This responsibility usually is of the
generic kind and thus, in the absence of '
unusual circumstances, is not exercised lj//’
with regard to particular situations but

rather in terms of operating policies of

stations as viewed over a reasonable period

of time. This, in the past, has meant a

review, usually in terms of filed complaints,

in connection witnh the applications made each
three-year period for renewal of station

licenses."

20 P&F Radio Reg. 1901, 1910 (1960) (emphasis addéd).

By the mid-1960's, however, the Commission
began to assess the performance of this obligation on an
issue-by-issue basis. It undertook to inquire, with respect
to each issue, whether various sides were presented; a 1
effectively to compel adjustment or redress when it deter-
mined that a jarticular point of view was inadequately
represented. As this method of enforcement -- or the Fairne ;
Doctrine -- has escalated, the government has been injected
with increasing frequency into the licensee's responsibility
to make reasonable fairness judgments.

o Although the proposed legislation does not
eliminate issue-by-issue enforcement of the fairness obliga-
tion, there is a need for the Congress to clarify that the
aPPIOPFlate way for the government to evaluate what is
essentially a journalistic and private responsibility is by

overall review of licensee fairness performance at renewal
time.

Here again, the rule of reason would apply, in
that Fhe broadcaster would not jeopardize his license Dby
?ccas1onally failing to achieve perfect "fairness" and
.balancg," as long as he had made good faith efforts to cover
issues in a balanced manner, and, w! :n appropriate, selected
responsible spokes en for conflicting viewpoints, and offered

Fhem reasonablg amounts of time with respect to problems and
issues dealt wit by the broadcaster.
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Although the percentage quotas are expressly limited to use
in such hearings, it is only the foolhardy broadcaster who
does not treat them as minimum standards in creating iis
program service and preparing his renewal application.

Government guidelines respecting the extent and
content of television programs are inappropriate to the
statutory scheme for broadcasting. The existence of such
guidelines changes the character of the broadcast license.
Instead of reflecting a public trust to be carried out by
an independent, private licensee, the license merely becomes
a government contract, under which the licensee performs in
accordance with government specifications regarding the
gquantity and content of program service. Thus, the proviso
would take from the FCC's hands the authority to create and
enforce such specifications. It would stress that the
proper role for government in the program area is as arhiter
in the ascertainment and programming dialogue between the
broadcaster and the public, without injecting its own judg-
ments into this dialogue. (M;‘M‘)

Accordingly, under the proposed legislation,
the Commission's review of program performance would be
based upon considerations such as:

(1) the mechanics, guantity and quality
of the applicant's ascertainment
efforts;

(2) an evaluation of the applicant's
past, present, and proposed program-
ming in light of the ascertained
needs, interests, problems and issues,
i.e., the community's standards of
program performance and not the FCC's
program standards;

(3) the "promise v. per.ormance" aspects
of the broadcaster's programming
showing; and

(4) - various "content neutral" aspects of
the apr icant's programmin , such as
programming expenditures; equipment
and facilities devoted to progra ning;
policies regarding preemption of ti1 :
to present special programs; and the like.
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i.e., the applicants' qualifications and their programming
proposals, as well as the standard comparative issues.

This change in the competing application pro-
cedures is needed because a licensee seeking renewal should
not be put to the same tests used for applicants seeking
original licenses. An incumbent licensee should not be
deprived of the broadcasting privilege unless clear and
sound reasons of public policy demand such action. This
does not give the incumbent an unfair advantage solely by
reason of its prior operations. The proposed legislation
would simply require the FCC to exercise its independent
judgment on the question of whether the incumbent licensee
has rendered meritorious service. ' The legislation would
thus balance the interest of using renewal process to
spur licensee performance with the equally important
interest of injecting more predictability and stability into
broadcast operations.

) The goal of fostering competition in broadcasting is

. fundamental to the Communications Act, but the present pro-
cedures for competing applications are not the most
appropriate means of serving this goal. The competition
fostered by current procedures is not competition in the
marketplace of programming and services offered to the | blic.
It amounts to no more than one applicant vying with another
before a government agency for the license privilege. It
does not result in a net increase in competition in the
offering of community broadcast services, but simply operates
to substitute one licensee for another. There is a need

for increased competition among broadcasters, but this need
should be met by government policies that expand broadcast

outlets and reduce economic concentration among existing
broadcasters.

D. Section 307(. (4): Miscellaneous Provisions

This section of the proposed legislation simply

incorporatgs the portions of the present section 307(d) that
would remain unchanged by the bill.







for a variety of reasons,
some honest, some not

First of Three Parts
Rv Martin Maver
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They are terrorizing local broadcasters

Though there hasn't been much evi-
dence of it on lhe screen, the broad-
casting induslry during the last half-
dozen years has lived through a series
- of earthquakes that has left many of its
leaders trembling with fear that their
world is coming to an end. The very
: foundation of their business, the license
lo use the airwaves, has been shaken
- by the Federal courts and, to a  sser
extenl, the Federal Communications
Commission, which have opencd the
doors for anyone whao lives within range
of a slation's signal to challenge the

station's right 1o continue in operation.

Given the temper of the times, this in-
vitation was sure to be taken up by all
sorts of people, and it has been. In New
York, Los Angeles, Philadelphia, San
Francisco, Al juerque, Columbia
(S.C.), and al least 20 other cities, sta-
tions are operating on licenses which
may be in jeopardy because s¢ :0ne
has challenged them.

Pet ns have been brought by
blacks, Chicanos, American Indians,
Chinese-Americans, women's libbers,
conservationists, individual crusad- —>







dained in the United Church of Christ.
They took their complaints about whal
the broadcasters were doing to them to
the director of the Office ot Communi-
cations of that church. He is the Rev.
Evcrelt Parker, a rather small man with
diminishing sandy hair and a quizzical
grin, who mixes cynicism and earnest-
ness in a highly personal combination.

Parker, a product of the Divinity
School at the University of Chicago,
had gone 10 Washington 1o work for the
New Deal immediately after graduation
in the 1930s. His first job was in the
press depaniment of the Works Progress
Administraticn. "My father,” he recalis,
“was a rich businessman and didn't ap-
prove, when his friends would ask what
| was doing, he'd say | was on relief.”

Experiences in Government had given
Parker no very high opinion of Federal
agencies. He thought the best pressure
point the church would have in fighting
unfairness by  Southern broadcasters
was the industry itself. Parker set up a
heiwork of churchmen, students and
civil-rights workers arcund the South to
monitor the performance of local broad-
casling stations, and took his evidence
ol race prejudice to LeRoy Collins, the
former governor of Florida who was
then head of the Nalional Association of
Broadcasters. Parker asked the NAB 1o
Issue a policy slatement cailing for all
members 10 give blacks a fair shake

in  programs and in employment
practices.

“Collins was friendly but noncommittal,”
Parker recalls. “It's  an interesting
fact that all the troubles the broadcast-
ers have with their license renewals
came aboul because the directors of
the NAB were such reactionaries. If
they'd given us our statement, we prob-
ably wouldn't have gone further." Frus-
lrated at the NAB's failure 10 issue any
statement on guidelines, Parker and the
:a'.-.r'yers who worked for the church went
‘eGking for some way to compel South-
<In broadcasters to behave, They de-

T GUCE FEBRUARY 3.1873

cided the only press ¢ point they had
was the license-renewal system, and
they helped residents of Jackson, Miss.,
file a “petilion to deny’ renewal of the
license of WLBT-TV,” which the Martin
Luther King group considered the worst
station in the country.

The FCC threw out the petition on the
grounds that the citizens’ group lacked
“standing”—they had no financial in-
ferest in the operations of the station.
Only pecople wnhose business interests
were alfected, the Ccmmission ruled,
had the right to intervenz in a license
rencwal proceeding. Parker and his
lawyer, Earle K. ("Dick”) Mocre, an
erect but casual Wall Stireet aristocrat,
tock an appeal 1o the Circuit Court of
Appeals for the District of Columbia,

which ordered the FCC to hold hearings

on the petition. The viewers' stzke in
how a broadcaster conducted himself,
the count ruled, was &t least as great as
any advartiser’s stake.

The FCC delayed
biting the bullet in a
Southern case.

Al the hearings, Parker's group pro-
duced convincing evidence of misbe-
havior in WLBT's news broadcasts, and
of failure to carry nationa! public-alfairs
prograrns thal presented favorable com-
ment on the civil-rights mcvement. The
Commission still refused 10 bite the bul-
let. Acce; g the licensee’s claim that
he was now a reformed character, the
Commission renewed his license any-
way. Again, Parker and Moore weni to
the Court of Appeals, and in his last
opinion before President Nixon appoint-
ed him Chiel Juslice, Judge Warren
Burger ordered the FCC 1o find a
new licensee for WLBT.

No other petition 1o ¢eny has yel co
12lcviTION siation @ renowal (Ihout

pastent) Jofo S 2N00, Sene O] ng
i big oty The micst efieclive che
lenges have come in situations where -

2
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continued

Rogers of Taft Broadcasting told a
meeting last spring that a year alter
his Cincinnali station was challenged
“many of the members of the coalition
had either left town or gone 1o jail." An-
other executive complains that when
he sent a letter to the group that chal-
fenged his station it was returned
addressee unknown, and when he made
a phone call he was told the phone had
been disconnected.

Some of the complaints made in pe-
titions lo deny are almost fuany. in
Philadelphia, a pelition by a group
called Concern Communicators cited
as proof of discrimination the siation's
standard form letler replying 10 an em-
ployment application: “Your letter and
resume regarding employmént with our
station have been reviewed. While we
have no positions available at the pres-
ent time for someone of your qualifi-
cations, we will retain your resume in
our files for consigeration in the event
of a future opening.” The station was

sey's chunk of the coverage area of
the New York stalions {New Jersey
houses more than a quarer of thcse
tuned to New York stations) was getling

litte or no attention on the local
news anq demanded thal the New
York slations establish New Jersey

bureaus. (The stations agreed to hire
correspondents, bul not to establish
bureaus.) And the mostly Chicaro
group that blocked the McGraw-dill
purchase stuck on an issue of law
in which none of them had any stake
at all. Among the many FCC guidelines
adoplcd in recent ycars is one that
forbids a single.company 1o buy more
than two VHF channels in the top 50

", markets. The rule does not affect exist-

ing ownerships, and permils exceptions
pn a showing of compclling p lic
interest.” Even after McGraw-Hill nad
made what everyone admiited was an
unexpectedly generous offer in the areas
<(>;1.err dsoyment and programming, the
. hicaius insisted that there was no

accused of bigotry because it sent this
fetler to black as well as while appli-
cants.

And some ‘‘demands’ are a little
extreme. “The stations,” Wilcher says
in San Francisco, “"musl undertake to
teach the white middie-class communi-
ty that controls this society, teach them
about racism and how much it costs
them. They must tell the 18-yecar-old,
if your mother and father move to the
suburbs to get away from blacks, vole
for Richard Nixon and his Southe
strategy or for Ronald Reagan who uses
racism, it means you're going to fight
in another Vietnam and get killed. We've
asked the FCC to come out and
investigate the entire media. We made
charges; they wrote and said, give us
some data on your changes. Well, data's
hard to get . . ."

Nevertheiess, even Schneider's
WCS8S-TV signed an agreement with
a petitioning group from New Jersey.
The group complained that New Jer-

“compelling public interest” behind
McGraw-Hill's acquisition of three li-
censes in the tocp 50 markets, and
forced the elimination of one of the-
stations in the package.

“We are very sensitive,”” says Dick
Moore, who represented the Chicano
groups as part of his work for the
United Church ol Christ, "to the criti-
cism that this is a rip-off, just a way
to get some jobs for minorities. We
feke ihe position that when issues
are raised they mu be dealt wilh,
not used as a lever for extortion. In
the McGraw-Hill case, these Chicanos
were defending the whole society. They
'were very proud lo take that role.”

Evere!t Parker added, “You bet they
‘were. They had made the Government
do its job. That's the whole purpose of

our work—1o make the Government .do
its job."”

[Next week: What happens when a
Vlicense is challenged.)
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WCAU-TV in Philadelphia is one of the
most cherished jewels in the CBS
crown. It was with WCAU Radio that
the CBS network first began. 40-odd
years ago. While the network was not
the original licensee of the television
channel, which was first awarded (to
the Philadeiphia Bulletin) during the
lime when the CBS management

TV GUIDE FEBRUARY 10, 1973
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thought television would never make
money, CBS has had it since 1958. An
educated guess would be that the sta-
tion makes profits in the range S6
million a year: CBS would surely miss
Philadelphia's Channel 10 if anyone
took it away. And right now a variously
distinguished and well-financed group
of Philadelphians is altempting 10 —

1
33







conlinued

First Delaware Valley Citizens Television,
as lthe new group calls itself, can hope to
displace CBS on Channel 10. Chalieng-
ing KHJ in Los Angeles, Morgan could
rest his case that his clients would do
a better job on the argumant that it was
almost impossible to do a worse job:
KHJ had fifled its schedule with old mov-
ies and reruns of discarded netlwork
series. Going after WPIX in New York,
public-relations executive Lawrence K.

- Grossman could work up persongl an-

ger about a station that “had cornered
the children's market—making all that
money off kids and giving nothing back
to the city.” Bul whatever its faulls,
CBS does not run cheapjack operations.
WCAU-TV general manager Gordon

. French can point to a news staff of 60,

two hours a day of local news programs,
two hours a week of locaily originaled
children's programming, several talk-
inlerview shows, a minority program
called Right On, a reqularly scheduled
local public-affairs show called Eye on
Philadelphia, even a show for farmers
including film shot on a minifarm be-
hind the studios, operated by the sta-

* tion itself, First Delaware proposes 1o

keep virually all the existing staff if
the FCC awards it the license io the
channel.

But the fact is that the challengers
¢an make a case, though perhaps not
quite so strong a case as one might
gather from Donald Barnhouse, presi-
dent of the new company, who says
that “I don't see how we can lose.” Al
the heart of the case is the argument
that local television licenses were never
intended to become the financial sup-
port of a nation-wide conglomerate
corporation, with the profits siphoned
out of the community to buy, for ex-
ample, the New York Yankees and
the Steinway piano company.

There are two legal arguments that
Morgan tikes—-one, that the FCC has
a policy against concentration of media
ownership and CBS already has both
an AM and an FM radio license in Phila-
36
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delphia; the other, that the nelworks are
under atlack for antitrust violalions,
which il proved might disqualify CBS
from holding a broadcast f{ranchise.
There is a technical argument, that the
signals from WCAU-TV in Philadeiphia
and WCBS-TV in New York overlap in
an area north of Trenton, N.J., and the
FCC forbids any one company to own
two television stalions serving the same
area. And there is a factual arquiment,
to be proved or disproved at hearings,
about the way the station is run: Barn-
house insists that promising ideas for
local Philadelphia shows have been
veloed by CBS headquarters because
they would cut into the profits, and his
group would simply be less greedy:
“We wouldn't use e station as a
money pump.”

One of the challengers
is an ex-employe
of a station under attack.

Barnhouse himself is a nervous,
fiorid man with an unusually intellectual
background for television work—he has
a degree in mathematics from Harvard,
and studied theology at Princeton. He
worked as a writer and on-camera news
analyst for WCAU-TV up 1o early 1972,
when managemen! decided he lacked
the genial temperament now consid-
ered necessary for news shows and,
in effect, fired him. As president and
putative general manager, he provides
First Delaware with the professional
background the FCC demands from an
applicant for a license.

Financial capability is guaranteed by
Harold E. Kohn, an extremely success-
ful corporate lawyer who, with indus-
trialist Solomon Katz, is pul g up
three-fifths of the money. Konn is a
liberal Democrat active in the Civil Lib-
erties Union (and the preject to take
over WCAU-TV started in conversations
at the CLU), but his challenging group
includes men of other political per-
suasions, among them a leader in the —
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oduction and presentation had been
jaranteed by the station as part of
:goliations belween management and
e commillce about what the station
ould have to do to keep this segment
the Chinese communily from pelition-
g the Federal Communications Com-
ission 1o deny ABC a rcnewal of
i three-year license to broadcast on
hanncl 7. Other groups that came
‘ound yaving similz ry includ-
i a Barno Coaittion, two delegations
" Japanese-Americans, an American
dian group and a coalition of Fili-
nos, plus a university-based Commit-
¢ for Chiidren’s Television, Friends of
¢ Earth, the National Qrganization for
'omen and an assoriment of black
rotesters.

T
U

BC having decided that if humanly
ossible it did not wish to have its
an  Francisco license challenged,
urran and his staif gave over more
an half their time, every day, four
nd five nights a weck, lo meetings
ith community groups, wrillen or tacit
greements to hire here and program
lere, carry “'public-access’ one-min-
le spots in prime time, make re-
durces available for various commu-
ity purposes. it was an exhausting
nd vastly irritating  exoe/feneETor
v O WGIKCQ al e station.
Once KGO had made its deals, Cur-
fan looked upon his problems philo-
sophically. "My time setlled down,”
he said. “1 learnegd that if you attract
peo_p!e and pull them into responsible
positions, they are willing to—anxious
lo—heip you. The guys we hired in the
hews areas kept us in touch: we had
lop-notch people who got us the stories
that developed in these communities.
Then there are always people in the
communitizs who don't like the stories,
a'nd You never get thanked for what you
S9—but it was good for us as broad-

Latters

. T,O secure a quick FCC approval of
;f '.‘-r-h:me of three stations in March
E

Canntal Cuies Broadcasting had
"G VCraLaay 1y "

10 promise cooperation with minarily
advisary councils to be establiched
in Philadelphia, Fresno and New
Haven, had to allocate a budget of $1
miflion over the three years to produce
shows suggested by and approved by
these commitiees. In Fresno, the com-
mittee machinery has worked well,
churning out hours of public-affairs
programs, but elsewhere the inlernel
politics of the committees has been
bioody. The New Haven commiltee in-
sisted ~n doing its own produclion,
and turned out exactly one show—an
attack on the local police. The Phila-
delphia group has failed to get a single
dccumentary on the air—oneg was com-
pleted and scheduled, but withdrawn
at the last minute when cocler heads
on the committee decided that a half-
hour attack on the mayor, tough ex-
cop Frank Rizzo, was not a very in-
telligent way 1o launch this project.

“3ut the contacts we have engincered
through the committee,” says general
manager Eugene McCurdy of WPVI-TV
in Philade!; a, "'have enabled us 1o do
programming on our own. We are on
a first-name basis with the power fig-
uies in the minority communities. Our
relationship gets our documentary unit
into the Puerto Rican community. One
member of the board is the deputy

-commissioner of welfare, and we've

developed at least two program fea-
tures through her. And because we're
locking for minorily eraployees, we've
found some very talented youngsters
coming out of the communications pro-
gram at Tempie University.”

In some places, for some purposet
the rash of challenges to liccnse 1t
newals that has broken out in the l:
few years has made stations take go
medicine—hzs served what FCC Cha
man Dean Burch calls "tne purpose
public participalion: for a beller broa
casting industry, not {or one or t
pedopie o disrupt proceedings
what they can get out of it.” Speaking |
a unammous Supreme Court in the .
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setilions wathdrawn,

These hopes (from the b
point of view, fears) werg” dashed last
June by a Court of Appdals decision in
he case of WMAL-TV in Wasmington.
Citing a scction of the Communications
Act that perninils the FCC to issue
licenses without a hearing if there “are
no substantial and malterial questions
of fact,” the court upheld the Com-
mission’s  finding that the petilion
against WMAL had been 100 general.

The petitioning group here had been
unusually arrogant and perhaps even
slupid, insisling that because the “cily
of license” was 70 per-cent biack.
WMAL was obligated 1o make ils
programming 70 per-cent black; and
the argument obviously anncyed the
courl. But bac cases, like good cases,
can make imporlant law, as Kramer
stressed  when  he  advised these
petitioners at the outset nol to push
their 70 per-cent claim. Since June, in
any event, the FCC has had greater
freedom to refuse 10 hotd hearings on a
petition to deny; and as a resull the
scores of groups that file these peti-
tions have less bargaining power.

In the long run, it may be that these
liny sections of “the public” will make
their greatest contribution by forcing
the staiions 10 ogen their books and
reveal much moie information about
themselves than they are now wiiling 1o

_ publish. Edward P. Morgan, the com-

munications lawyer who represents
most of the commercially minced
groups who are trying to take over
somebody eise’'s channel. points out
that “broadcasting is the only industry
fraught with public interest thal is not
fsut;iecr to rate regulation.” In a sense,
insisience  that broadcasters  devole
scme of their time to unprofitahle pro-
arams, 10 serving various minonty audi-
€AZes. s 2 form of rale regulation.
~~C participation in this sort of rate-
TUEENS requires public krowledge of
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just how profitable siations are, and
how much it costs to olffer programs not
aimed at common denorninators of the
audience, .

A company that owncd nothing bul
onec television station wouid have 1o
provide this sort of irforrnation to the
public lo be allowed to sell its stock;
because stations are owned in groups
or by conglomerates, they can refuse
to reveal how well they are doing out of
their use of the public air. If a public
agency can require the power-and-light
company 10 rescind a rate increase be-
cause prolits are high enough without
it, it is argued that some public agancy
might be empowered to make lele-
vision ‘stations “reinvest”  part of
their earnings in programming. in a re-
cent dissert from a decision 10 renew
2 pbatch of licenses in Celifornia, Com-
missioner Nichoias Johnson printed a
table of how each of the staiions in-
volved (identified only as Station “A"
or "B') had spent its meney in the
preceding two years. In one of the
ycars. a station thal showed more than
50 per cent of its receipts taken as
profits had spent less than 5 per cent
of 1is rcceipts on programs. People
who disagree about the meaning of
“public interest” could unite behind a
statement lhat this sort of performance
does nol ‘'serve the public inlerest.”

Under the impact of the WMAL
rebuf{, the "public interest” peutioners
may turn their atiention lo the less
emotional and more universal issue of
whether a loca! station spends enough
on loca! programming.

Broadcaslers would not necessarily
be much happier if the focus of their
trouble shified from challenges against
lheir licenses to chalienges against
high profits. But even the antics of
profcssional protesters might become
more tolerable if their result was 10
ferce the local television stations to
spend more money on nore carefully
planned, belter-produced and more
varied tacal programming.@
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WPIX-WPIX,

Inc.

WPIX:

Challenge:

Issues:

History:

OTP Bill:

Note:

Channel 11 in New York City

Competing application filed by a business
group, Forum Communications

WPIX's news coverage (falsification and super-
vision), ascertainment; Forum's financial
qualifications.

WPIX's renewal was challenged by Forum in 1969.
Defects were alleged in WPIX's news and ascer-
tainment efforts. Financial qualifications of
challenger Forum were disputed. Comparative
hearing was commenced and is still going on.

Forum's application could not be considered
until and unless WPIX's had first been denied.
Issues raised against WPIX could be raised under
OTP Bill; but only if WPIX lost on those issues
could Forum's application be entertained.

(1) Impression is that WPIX did a sloppy job
and laid itself open to challenge;

(2) If so, this is an example of competitive
spur to licensee performance which OTP Bill
would retain.




WPIX-WPIX, Inc.

17 RR 2d 782 (10/28/69) designated for comparative
hearing

22 RR 2d 595 (8/3/71) financial issue against Forum
modified

24 RR 24 59 (3/3 /72) ascertainment issue added
against Forum

25 RR 2d 176 (8/25/72) WPIX's »>tion to enlarge
issues denied




KFBC- TV -- Frontier Broadcasting (FBC)

KI'BC: The only TV in Cheyenne. FBC also owns
the only full time AM, CATV, and newspaper
in town, and one of the two only FM's as
well. FBC also has broadcast and newspaper
interests in 4 and 5 nearby communities
(respectively) .

Challenge: Petition to deny filed by business group
wanting to operate a CATV system and to
reduce FBC's competitive position; "petition
for a hearing" filed by Justice on grounds
of undue concentration of control.

Issue: Undue concentration of control.

History: (1) License came up for renewal and was
challenged as described above;

(2) FCC adopted rules in Docket 18397 banning
. CATV-TV cross ownership;

(3) In view of new rules, FBC offered to
divest itself of KFBC in such a way as to
avoid cross ownership with CATV, but unclear
as to whether cross ownership with newspaper
will continue;

(4) FCC has ordered periodic reports on
divestiture, which is evidently in progress.

OTP Bill: Result could be same if cross—-ownership and
multiple ownership policies had been set down
in rules.

Note:

(1) KFBC a highly unusual situation where
concentration of control is extremely aggravated.




KFBC-TV

18 RR 2d 52 (2/26/70). FCC designates renewal
application for hearing.

19 RR 24 245 (6/8/70). (Procedural) leave granted
to participate.

Docket 18397 decided on 7/24/70.

21 RR 24 133 (2/16/71). Frontier ordered to
submit divestiture plan.

21 RR 24 1187, 29 FCC 2d 480 (5/24/71). Frontier
ordered to report periodically to FCC on divestiture,




WLBT--Lamar Life Broadcasting Company

WLBT:

Challenge:

Issues:

History:

OTP Bill:

Note:

VHF located in Jackson, Mississippi. Case
originated at height of race crisis in
Mississippi in early 1960's.

Petitions to deny filed by United Church
of Christ and black leaders.

Fairness Doctrine, access, misrepresentation
to FCC--all primarily re coverage of racial
crisis and issues of race.

(1) May 1965. FCC grants a probationary
one year renewal; disallows church from
participating in proceeding.

(2) March 1966. D.C. Court rules that FCC
must allow church to participate.

(3) June 1968. FCC allows church to parti-
cipate, but grants renewal nevertheless.

(4) June 1969, D.C. Court overturns FCC,

ruling that WLBT did not live up to Fairness
Doctrine, was discriminatory in providing

access; orders FCC to invite competing appli-
cations (and to consider them along with WLBT's).

(5) Consideration of applications is apparently
still in process; st :ion is being operated
under temporary authorization to one of the

new applicants.

Outcome could be same.

(1) Involve ent of court here is most signi-

ficant in area of legal standing, which is not
dealt with in OTP Bill.

(2) Misrepresentation issue would be same
under OTP Bill, since it would go to question
of applicant's character qualifications.




WLBT -

Cites

5 RR 24 205 (5/20/65) renewal granted for
one year only.

7 RR 2d 2001 (3/25/66 DC Court of Appeals
orders Commission to grant standing to
church.

7 RR 2d 445 (5/26/66) renewal application
designated for hearing.

11 RR 2d 457 (10/17/67) initial decision
grants renewal.

13 RR 2d 769 (6/28/68) FCC affirms initial
decision, grants renewal.

16 RR 2d 2095 (6/20/69) DC Court of Appeals
vacates FCC grant of licensc, remands to

FCC to invite completing applications (to

be considered along with LBT's in comparative
hearir 7).

18 RR 24 274 (2/2/70) FCC denies WLBT petition
for reconsideration.

20 RR 2d 537 (9/8/70) FCC grants interim
authority to a different applicant
(Commui "caf * >ns Improvement, Inc.).

22 RR 24 377 (7/7/71) character issue against
civic added.




KAYF--KAYE Broadcasters, Inc.

KAYE:

Challenge:

Issues:

History:

OTP Bill:

Located in Puyallup, Washington

Petition to deny filed by the Anti-
Defamation League, local community groups;
numerous complaints from diverse groups
concerning personal attacks.

FD, personal attack rules, ascertainment,
past and proposed programming, truthfulness
in communications with FCC.

(1) July 1970. Renewal application set for
hearing.

(2) June 1971. Hearing examiner recommends
denial of renewal application.

(3) April 1972. FCC hears oral argument.
(4) December 1972. Hearing examiner dis-
missed application for failure to prosecute.

Appeal pending.

Outcome could be same.




KAYE

==25 FCC 24 96 (7/30/70). Designated for hearing.

--20 RR 24 639 (11/6/70). Burden of proof placed
on KAYE

== (6/1;, /1) . 1Initial decision recommend-
ing de-ial

- (5/2/72) . Remanded by FCC to exa iner
for rebuttal.

--24 RR 24 772 (6/27/72). Petition to disqualify
F~aring examiner denied.




WQAD--Moline Television Corporation (MTC)

WQAD:

Challenge:

Issues:

History:

OTP Bill:

Channel 8 in Moline, Illinois; an ABC
affiliate. MTC won original license, in

a hotly debated comparative :aring com-
menced in 1958 and terminated in 1962.

Has always been in trouble since then--

on ascertainment, misrepresentation to the
FCC, and on claim of attempting to use
license solely for resale purposes
(trafficking).

Competing application filed by Community
Telecasting Corporation (CTC).

Misrepresentation as to programming and
participation of principals, financial
qualifications, trafficking.

(1) June 1958. MTC-and CTC, among others
apply for Channel 8, comparative hearing is
set

(2) April 1960. Hearing examiner recommends
award to CTC

(3) 4ay 1962. FCC reverses examiner, awards
license to MTC

(4) January 1968. CTC challenges MTC's
renewal

(5) February 1969. Hearing examiner recom-
mends renewal

(6) August 1971. FCC affirms examiner,
awards renewal to MTC on grounds that
mer?torious local programming overcome
deficiencies in promise v. performance.

Qutcome could be same. Bill makes no change
in ability of FCC to make "promise v. per-
formance" test, or to judge applicant's
financial and character qualifications.







WMAL-TV--Evening Star Broadcasting Company

WMAL:

Challenge:

Issues:

History:

OTP Bill:

Note:

Channel 7 in D.C.; ABC affiliate. Licensee
Evening Star Broadcasting (ESB) & so owns
newspaper, AM and FM in Washington, an AM/TV
in Lynchburg, and a TV in Charleston,

South Carolina.

Petition to deny filed by 16 D.C. community
leaders, mostly black.

Ascertainment, misrepresentation, adequacy
of programming for black community, employment
discrimination, concentration of control.

(1) September 1969. Renewal of term begin-
ning October 1, 1969 challenged

(2) February 1971. FCC considers renewal
application and petition to deny under pro-
cedure set out in §309(d) and (e) and rules
that no material question of fact is presented,
that therefore no hearing is required, and
renews the license

(. June 1972. D.C. Court of Appeals, in
Stone v. FCC affirms the FCC ruling

Same potential result, assuming that employment
and concentration issues are reduced to rules.

(1) dne big issue in this case was the defini-
tion of WMAL's "service area." Petitioners
wanted it confined to 70% black inner city,
which would have significant effects on pro-
gramming and employment. FCC, supported by
court, ruled that service area included white
suburbs. This issue not included in OTP Bill;
would be up to FCC and courts.

(2) Another big issue in case was sufficiency
of petitioner to deny allegations--i.e., whether
they put into controversy a "material qguestion
of fact" which could only be resolved in a
hearing. 1In effect, this goes to the ease or




-2-

diff :ulty with which a petitioner can force
a licensee to a costly and tii :~consuming
hearing simply by putting down charges on
paper. The gquestion of sufficiency of alle-
gations is not dealt with by the OTP Bill,
which retains the exact language of the
current Act. These FCC an court rulings

would therefore be unchanged.




. WMAL

--19 RR 2d 1072 (8/17/70). Amendment of application
allowed

--20 RR 2d 1311 (2/5/71). Petition to deny dismissed,
renewal granted

--24 RR 24 2105 (6/30/72). 1In Stone v. F_’, D.C. Court
of Appeals affirms FCC

-=25 RR 24 2003 (9/1/72). Court of Appeals ruling on
reconsideration




KHJ-TV - RKO General

KHJ:

Challenge:

Issues:

History:

OTP Bil

In L.A. RKO is a multiple owner of
licenses in L.A., Washington, Boston, and
at one time Hartford. RKO is a sub of
General Tire. 1In 1967, Justice charged
General and RKO with violating the Sherman
Act by engaging in coercive reciprocal
dealings. The suit was settled in 1970 by
consent decree.

Competing application filed by Fidelity
Television, Inc.

Concentration of control.

(1) June 1966. FCC designates renewal
application for comparative hearing.

(2) March 1967. U.S. files anti-trust
SUit- -

(3) August 1969. Hearing examiner recommends
Fidelity.

(4) Anti-trust suit settled.
(5) October 1971. FCC holds oral argument.
(6) Currently case is still pending.

RKO would have to be adjudged unqualified

for renewal before Fidelity could be considered.
Issue= of RKO's character qualifications could
certa.aly be considerec under OTP Bill; specific
problems emanating from anti-competitive
behavior i[ght if set lown 1 rules. Con-
sequently, outcome could be similar.




KHJ

--22 RR wd 600 (8/2/71) procedur 1
-=22 RR 24 796 (9/20/71) d.o.
--22 RR 24 1051 (9/28/71) d.o.

- (10/12/71) oral ar mment held







