
PROPOSED COMMENTS TO BE INCLUDED IN THE TREASURY, POST

OFFICE AND GENERAL GOVERNMENT APPROPRIATIONS SUBCOMMITTEE

CONFERENCE REPORT REGARDING THE FUTURE ROLE OF THE OTP

The Conference notes that there is confusion in the Congress

as to OTP's relationships to other Government entities,

particularly the White House, the Department of Commerce

and the Federal Communications Commission. There is conoern

that OTP is unduly influenced by political considerations

because of its location in the Executive Office in carry-

ing out its broad-guaged responsibilities, which range all

the way from allocating frequencies for Government use to

proposing changes in broadcast regulation. With respect

to the Department of Commerce and the FCC, there is also

concern about overlap and duplication in the area of

research and analysis regarding telecommunications issues.

Both the House and the Senate reports pointed to apparent

duplication in the research budgets between OTP and the

Office of Telecommunications of the Department of Commerce,
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and the Senate advised that consideration be given to

consolidating that portion of the Department of Commerce's

budget with the OTP budget.

The Conference Committee shares these concerns and urges

that OTP consider steps that would clarify many misunder-

standings regarding its role in the Executive Branch.

OTP should also review the budgetary and organizational

issues regarding its relationship to the Department of

Commerce. OTP should make recommendations to the authoriza-

tions committees and appropriations committees of the

Congress with respect to the full range of our concerns

prior to submitting its next budget request.
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OFFICE OF TELECOMMUNICATIONS POLICY

EXECUTIVE OFFICE OF THE PRESIDENT

WASHINGTON, D.C. 20504

April 2, 1974

Honorable John O. Pastore
Chairman
Subcommittee on Communications
Committee on Commerce
United States Senatcl
Washington, D.C. 20510

Dear Mr. Chairman:

DIRECTOR

As we have discussed, the Office of Telecommunications Policy
will soon introduce amendments to update the Communications
Satellite Act of 1962 to reflect changed conditions in
international satellite communications.

Most of these amendments relate to the Communications Satellite
Corporation (Comsat) and reflect the successful implementation
of the INTELSAT system and the emergence of Comsat as an
established and mature corporation.

In 1962, there were a number of technical and operational uncer-
tainties regarding the creation of a new corporation to serve as
the chosen instrument of the United States in a global system.
These uncertainties gave rise to the inclusion of several special
provisions in the Act relating to the corporation's ownership
and the conduct of its affairs; provisions not normally associated
with a private communications common carrier enterprise. Now
that these uncertainties have been resolved, it is appropriate
to remove a number of these special provisions.

These amendments would eliminate the requirement that Comsat
incorporate in the District of Columbia, repeal the provision
calling for Presidentially-appointed and common carrier-elected
directors, eliminate the special class of common carrier stock,
reduce permissible common carrier shareholdings to five percent,
and permit Comsat to issue par value stock.
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The amendments would also repeal the provision requiring Comsat
to obtain FCC approval prior to obtaining additional capital.
The FCC does not exercise similar financial control over other
common carriers, and the technological and operational uncer-
tainties which originally warranted this departure from normal
procedures are no longer present. This change would, of
course, leave intact current FCC procedures regarding the
licensing of Comsat's facilities and regulation of its common
carrier activities.

In addition to updating the Act as discussed above, the amendments
also deal with the possible emergence of specialized interna-
tional satellite sy6tems that would be separate from the INTELSAT
system. Discussions have been taking place among various foreign
governments and the United States regarding the possibility of
implementing such specialized systems for aeronautical and
maritime communications purposes.

One provision would make explicit that Comsat could participate
in any such new international systems, albeit on a non-exclusive
basis, thus legislatively affirming an FCC rule-making decision
to the same effect in the context of domestic satellite systems.

Another amendment relates to the clarification of the Executive
Branch role in the planning, implementation and operation of
new international satellite systems that are developed pursuant
to intergovernmental agreement to which the United States is
a party. Specifically, the Presidential responsibilities set
forth in Sections 201(a)(1) through 201(a)(7) of the present Act,
and the State Department role specified in Section 402 of the Act,
would be made applicable to such systems.

As you know, the 1962 Act spells out the following seven
responsibilities for the Executive Branch with regard to Comsat
and the INTELSAT system:

1. Aid in the planning and development of the system;

2. Provide for continuous review of the development
and operation of the system;

3. Coordinate the activities of government agencies
with responsibilities in the field of telecommunica-
tions;

4. Supervise the relationships of Comsat with foreign
governments or international bodies;

5. Insure timely arrangements for foreign participation
in the system;
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6. Insure availability of the system for governmental
purposes; and

7. Assist in attaining coordinated and efficient use of
the spectrum.

In addition, Section 402 requires Comsat to notify the State
Department whenever it enters into negotiations with a foreign
entity, and authorizes the Department to advise Comsat of
relevant foreign policy considerations.

The two principal reasons for seeking a statutory designation
of Executive Branch, functions with regard to non-INTELSAT interna-
tional systems are: (1) the foreign policy aspects of such
systems and (2) the existence of uncertainty regarding present
Executive Branch authority with respect to such systems.

It is clear from the legislative history of the Communications
Satellite Act of 1962 that the multi-national character of the
global system, and its critical foreign policy implications,
were among the major factors underlying a statutory delineation
of the role of the Executive Branch. The foreign policy
implications of a system serving the interests of a large number
of countries called for clearly defined Executive responsibility.

The multi-national character of emerging non-INTELSAT systems
is no less evident. For example, current discussions relating
to a pre-operational aeronautical satellite system have involved
about 15 nations, and an operational follow-on to such a system
could involve as many as 120 nations.

Moreover, the foreign policy implications of international
communications -and the attendant role of the Executive have
long been statutorily recognized irrespective of the number
of nations involved. The Cable Landing License Act of 1921,
47 U.S.C. Sections 34-39, for example, conferred authority on
the President to grant or deny applications by international
carriers to establish communications links with other countries
by means of submarine cables. Although Presidential authority
to grant cable landing licenses was delegated in large measure
to the FCC by Executive Order No. 10530, ultimate authority
over international cables is retained by the Executive Branch
in that such licenses may be granted by the Commission only
with the prior approval of the Secretary of State.
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The express statutory grant of Presidential authority in the
INTELSAT situation on the basis of foreign policy considerations,
as well as the express recognition of Presidential authority
in the matter of international submarine cables, provide clear
precedents for the grant of comparable authority in the area
of international satellite systems separate from INTELSAT.
Moreover, if the proposed amendments are not enacted, there will
be a major gap in the legislative recognition of Executive
Branch responsibilities in the area of international telecommuni-
cations.

A second reason for proposing this amendment is that the scope
of existing Executive Branch authority over non-INTELSAT
international satellite systems may be open to question in
several respects, thereby necessitating clarifying legislation.

It is, without doubt, true that the Executive Branch's plenary
authority over foreign affairs is sufficient to encompass the
negotiation of international agreements leading to such systems.
However, this existing authority would only cover the first
and fifth Presidential functions as set forth in the 1962 Act
and enumerated above; there are questions as to whether the
Executive could perform all of the enumerated functions without
specific statutory authority.

For example, Section 201(a)(3) authorizes the President to
coordinate the activities of government agencies involved in
telecommunications. Effective coordination was necessary
with respect to the INTELSAT system so that the United States
could present a consistent policy position in international
deliberations. It is no less necessary in the context of new
specialized international systems.

Another question relates to the authority conferred by Section
201(a)(4) authorizing the Executive to supervise the relationships
of Comsat with foreign governments. It is anticipated that the
United States operating participant in a specialized international
satellite system would be a nongovernment entity. Such an
entity would be required to deal on a regular basis with the
international organization composed of all the nations using
the system. The foreign policy implications are obvious,
yet we have found no provision of existing law authorizing the
President to provide foreign policy direction or telecommunica-
tions policy guidance to a private corporation in its conduct
of business with foreign governments.
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Similarly, the authority conferred on the State Department by

Section 402 appears to have no counterpart in existing law.

Yet it is essential that the United States participant in an

international satellite system be required to seek and obtain

the State Department's foreign policy guidance prior to entering

into negotiations with foreign countries.

The proposed amendment does not attempt to assign responsibilities

within the Executive Branch, nor do I believe that it should.

The Presidential authority conferred by Sections 201(a)(1)

through 201(a)(7) of the 1962 Act was delegated to OTP and the

State Department by a subsequent Executive Order. The authority

conferred by this amendment would be delegated in a similar

fashion.

If you require any additional information, please let me know.

Sincer 1 -.710111 
.717;

..

C y T. Whitehead
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i.onorable aenry BelltIon
waited .-)tates Senate
ftashingtou, D.C. 20S10

.car Senator Ikellmon:

As we discussed, I have reviewed the draft bill "To
provide for legislative budget review by the Ceneral
Accounting office" on which you asked ay comments.
Although it has bees several years since I Was deeply
involved in Iludget matters, it is py personal opinion
that this is an idea well worth purstain.

iest people I know who have been involved in or studio,*
the Federal budgeting process agree that the Congress
needs to improve its capaidlity for analyzing tIle
President's budget proposals and making whatever changes
it direfts appropriate. Suggestions for change have focused
on new mochanisms, such as a budget Committee, or on
bigger staffs for authorizing and appropriating committees.
For reasons you know better than I, neither of these
approaches has succeeded or appears likely to Jo so in
the foreseeable future.

ay 4iviag s.,A0 responsibility for providing budget review
information, your draft bill seems not only to svoi4 the
pitfalls of earlier efforts but also builds on the shifting
emphasis of GAO's reviews over tho past few years. In
short, it is ny personal view that your approach is a good
one and would greatly help the Inicress deal with its
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oudgetary responsibilities. For what they may be worth,
I offer the attached comments and suggestions that Aay be
helpful.

appreciate the time you took for our talk last week and
your willingness to help oTP witlk its budget problem'. if
I can be of any further assistance, please let me know.

sincerely,

r.tclosures

cc:
DO Records
DO Chron
Mr. Whitehead -.-
Eva
Mr. Lamb
Mr. Goldberg
Mr. Eagle

CTWhitehead:mlf:9-11-73

Llay T. Whitehead



1. Section (2)(b)(1) appears to duplicate existing 6A0
authority and separate legislative mandates for
separate parts of GAO to do the same thing may cause
problems.

2. Section 2(b)(2) could he interpreted as an unwarranted
intrusion into the internal workings of the l'xecutive
peanch; most information of this type could be gained
informally or in other ways without raising this
awkward point.

Section 2(b)(4) as written has two problems: it does
not specify how the new GAO offices are to work with
the appropriations committees and subcowmittees, and
it empowers GAO to use its own discretion as to the
program levels and priorities that go into its budget
estimates. It it be better to revise this section
to include two provisions: (a) uirect each office in
the new division to make its own comparative budget
estimates based both on existing legislation and
program levels and on such changed legislation or levels
as the President may have proposed; and (h) prepare
alternative budget estimates based on new legisla-
tion, changed program levels, or other criteria as the
pertinent Congressional committees may direct.
This would help the appropriations committees develop
alternative budget priorities and enable the new GAO
division to be helpful to the appropriations subcommittees
as well.

4. Section 2(b)((i) could '..)e changed to direct GAO to
analyze and prepare information necessary for the
appropriate comattees to make the actual determina-
tion.

S. Section 3(a) Frobably need not specify where "sub-
stantially all of CAI personnel" of each division office
are to be located. ,Ioreover, this section could be lade
much more palatable to the executive by lidding to
tite last sentence the phrase: as agreed by the
Comptroller reneral and the head of the agency.'
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Section 3(b) •snould iaclude exceptions for privileged
Presidential communications, classified information,
and information on imlividuals that would infriniie on
their privacy, as elsewhere provided for in law.

7. Section S might also include a limitation "and not
&ors than 10% of GAO's total funds" to allay fears
that GAO would become a "super-O-tb."



SURVEY OF RECENT PROPOSALS TO REFORM
LEGISLATIVE BUDGET PROCEDURES

Under the Constitution, Congress has primary responsibility

for controlling the budgetary process -- for authorizing

the spending and raising the revenues. In recent decades,

it has become increasingly more difficult for Congress

to carry out fully its constitutional mandate, due largely

to the gigantic size of the Federal budget and to what

many consider the outdated congressional machinery for

budget oversight.

In the last ten years, a number of proposals have been

advanced and, in a few cases, implemented. This brief

survey will examine these proposals.

I. C9nsolidation of Committees 

Prior to the Civil War, each House of Congress had

single committees which considered Federal budgetary
1/

matters on an overall basis. In the House, it was the

Ways and Means Committee; in the Senate, t±h Finance

1/
See U.S. Congress. Joint Study Committee on Budget Control.
Report. April 18, 1973. pp. 8-9.
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Committee. Due to the great amount of financial activity

generated by the Civil War, however, both committees

had to shed some of their functions to newly-created

committees with their own jurisdictions. The Ways and

Means Committee retained its taxation jurisdiction, but

gave the control over spending jurisdictidn to the new

Appropriations Committee. Two years later, the Senate

also created an Appropriations Committee separate and

distinct from the Finance Committee.

This separation in jurisdiction between the taxing and

spending activities has continued to this day. All tax

bills are considered by the Ways and Means and Finance

Committees; while expenditure activities are deliberated

on by the Appropriations Committees in the House and Senate.

In addition, the appropriation proposals are not con-

sidered by Congress in a single bill. Rather, they are

divided up into a number of measures and considered

separately by fourteen appropriations subcommittees whose

work is finished and submitted to the full committee at

different times.
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This lack of a unified approach to budget oversight

has generated reform movements to consolidate the taxing

and appropriations functions either in one single committee

in each house, as it was done in the pre-Civil War

period, or consolidation in the form of a joint budget

committee between two houses.

A. Single Budget Committees

The two major proposals presently pending before

the Congress dealing with reform of the legislative budget

machinery both call for single budget committees in both

houses.

Public Law 92-599, enacted in the closing days of

the 92d Congress, created a Joint Study Commitcee on Budget

Control which was charged with the task of proposing

"procedures for improving congressional control over

budgetary outlay and receipt totals and to assure full

coordination of an overall view of each year's budgetary

outlays with an overall view of tile anticipated revenues for
2/

that year." On April 18, 1973, the Joint Committee

2/
U.S. Congress. Joint Study Committee on Budget Control.
Report. April 11, 1973. p.l.
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issued its report which eventually was introduced in the

Senate as S.1641 (House Companion Bill H.R. 7130), the

"Budget Control Act of 1973."

A week prior to the introduction of the above bill,

another budget reform bill, called the "Congressional

Budgetary Procedures Act of 1973," was introduced by

Senators Ervin, Metcalf, Percy, Nunn, Brock and Cranston.

Both of these bills would set up special committees

on the budget in both houses solely for the purpose of

reviewing the Federal budget on an overall basis. Under

both of these bills, budget committees would submit to

each house early in the session overall spending ceilings

for the coming fiscal year, subdivided into ceilings for

each major spending category. Federal revenues and debt

limit would also be fixed. Once approved by both houses

in an omnibus resolution, the ceilings would be binding,

subject to breach only by a two-thirds vote of Congress.

Near the end of each session, the budget committees would

submit a second omnibus resolution which could adjust

the earlier ceilings on total spending or any of its corn-

3/
ponents.-

3/
Washington Post. September 9, 1973. p. C-1.
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Hearings have been held by the Senate Government

Operations Committee on S.1541 and S.1641 in April and

May and the bills have been reported to the full committee
4/

with amendments. The House is still holding hearings

on companion bill H.R. 7130 with another hearing scheduled

for September 13.

B. Joint Budget Committee

Since 1950, almost every Congress has seen a bill

introduced calling for a Joint Committee on the Budget;

in fact, the Senate consistently passed such a bill in

every Congress between 1952 and 1963, only to see the bill

eventually die in the House.

Presently pending before the Senate are bills

offered by Senators Percy (S.846) and Brock (S.40 to

create such a Joint Budget Committee. Under Senator

Percy's bill, the Joint Committee wouLd function as

follows:

4/
U.S. Congress. Senate. Hearings &2fore the Committee
on Government Operations.. Subcommittee on Budgeting,
Management, and Expenditures. Parts i and 2. April
and May 1973.
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1. The Committee would consist of 28 members,

seven from each of the four Committees -- House and Senate

Appropriations, House Ways and Means Committee and the

Senate Finance Committee.

2. At the beginning of each session, the Joint

Committee -- taking into consideration the President's budget,

recommendations, the Economic Report of the President, and

the general economic conditions -- would recommend to each house

by March 30 the maximum amount to be appropriated or

authorized for outlays in the coming fiscal year.

3. The recommendation would be accompanied by a

joint resolution which would fix an amount for all outlays

and budget authority for the coming fiscal year. If the

recommended outlay total exceeds the estimated receipts,

the joint resolution would authorize an increase in the

public debt.

4. The joint resolution would also provide for a

division of the total amount of outlays among the sub-

committees of the Appropriations Committees and all other

committees having the authority to authorize outlays.
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C. Joint Committee on Fiscal Policy

John S. Saloma III in his book, The Responsible 
5/

Use of Power recommended a joint committee whose member-

ship would be based on experience and interest rather than

seniority and rank. The major function of the Joint

Committee would be to provide a fiscal policy framework

and develop budgetary guidelines to assist the fiscal com-

mittees. "Primarily it should provide," Saloma wrote,

"a form for continuing congressional consideration of the

budget, changing economic and political assumptions on

which the budget is based, and the status-of authorizations,
6/

appropriations, and revenue measures."

5/

6/

John S. Saloma III, The Responsible Use of Power, American
Enterprise Institute, 1964, Reprinted in U.S. Senate.
Committee on Government Operations. Compendium of 
Materials on Improving the Congressionill Control Over 
The Budget. March, 1973. pp. 543-563.

Ibid, p. 561.
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More Comprehensive Budget Review

The Federal budget is reviewed in Congress by fourteen

separate appropriations subcommittees. All of these

subcommittees finish their work at different times and the

full Congress ends up voting on these budget figures as

they come out of the full Appropriations Committee, not in a

single bill.

This lack of any overall comprehensive study of each

year's budget by Congress has to some exteht been remedied

(or at least a beginning made) by passage of the Legisla-

tive Reorganization Act of 1970 tPublic Law 91-510,

October 26, 1970; 84 Stat. 1140). Section 242 of this

Act requires the House Appropriations Committee to hold

hearings on the budget as a whole 'with particular reference

to (1) the basic recommendations amd budgetary policies

of the President in the presemtatian of the Budget; and

(2) the fiscal, financial, and •eoomamic assumptions used

as bases in arriving at total estimated expenditures and
7/

receipts." —

7/
See Louis Fisher, "Proposals tto Reform Legislative
Budget Procedures," Library of Congress. Legislative
Reference Service Report. 50vember 2, 1970.
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III. More Time for Deliberation 

One of the most recurrent problems Ln the congressional

budget oversight process is the work backlog. Congress

has been unable in recent years to complete action on

appropriations bills before the start of the next fiscal

year. As a result, adequate time for examination and

study of funding levels and program objectives has not

been found. Several proposals have been advanced to remedy

this problem.

A. Multi-Year Budget

This proposal, advocated by Alice Rivlin and
8/

Charles Schultze of Brookings Institution, would require

the Administration to submit to Congrev3, an updated

three-year budget proposal every Januar:vie Last January,

under this proposal, the President wolV111. h.ave submitted

estimates for fiscal years 1974, 1975, card 1976.

Congress would then deal first with canes in the coming

fiscal year budget. Although the basi(c. etecisions in that

8/
Washington Post. September 9, 1973. C-1.
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fiscal year budget would have been made two years earlier,

re-evaluation would most likely be necessary, in view of a

changed economic outlook, natural disasters, or the need

to revise specific programs.

The benefit of such a multi-year budget process

would be that the specific authorizing and appropriating

committees would normally only do their authorizing every

two or three years. In the intervening year, they would

consider the appropriation levels for programs they had

authorized, and use some time to find out how the programs

were working.

B. Change to Calendar Year

A number of bills have been introduced, over the

years to change the United States fiscal year

to coincide with the calendar year. The fiscal year would

begin, under this proposal, on January 1 rather than

July 1. This would give Congress more time to consider

appropriation bills and eliminate, in most cases, the need

to resort to continuing resolutions once thc jt-,:e 30 dead-

line is passed.
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C. Separate Fiscal and Legislative Sessions

Senator Magnuson and others have proposed that,

in addition to changing the United States fiscal year,

Congress divide its annual session into two separate

periods -- legislative and fiscal. Only regular legisla-

tion and authorization measures could be considered during

the "legislative period" and only appropriation bills

could come before the Congress during the "fiscal period."

Such a division would assist Congress in proyiding

for an orderly and expeditious consideration of the budget

estimates.

IV. Greater Staff Assistance

Congressional oversight of a burgeoning Federal budget

is a highly staff-intensive operatiom. Recognizing this

fact, the Legislative Reorganization Act of 1970 provided,

in Section 301, for an increase in preEessional staff

members for the committees, raising ?the total to g.lx

members for each standing committee..

9/
American Enterprise Institute. Legislative Analysis

Number 8. June 25, 1971, p. 12.
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A. GAO Analysts

Section 204 of the Legislative Reorganization Act

of 1970 provided to all congressional committess and joint

committees cost-effectiveness analysts from the General

Accounting Office. These analysts evaluate cost benefit

studies furnished by executive agencies, or conduct cost

benefit studies of programs under the jurisdiction of
10/

the committee.

11/
V. Expenditure Ceilings 

In recent years, Congress has imposed a limit on the

amount of outlays allowable in a single year as a means

of imposing some semblance of control over the budget.

The Revenue and Expenditure Control Act of 1968

imposed ceilings on both outlays and new obligational

authdi.ity for fiscal year 1969. Expenditures were to be

held to $180.1 billion, $6 billion less than the total

estimated in the President's budget. your categories were

10/
Fisher, supra note 7, at 8.

11/
See Allen Shick in Compendium, supra note 5, at 217.
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exempted from the limits: Vietnam costs, inter
est on the

public debt, veterans' benefits, and social se
curity

payments.

The Second Supplemental Appropriations Act (1969) 
set

a $191.9 billion limit on outlays for fiscal 19
70 but

imposed no lid on obligations. This was $1 billion below

the revised budget submitted by President Nixon i
n April

1969. The ceiling was to be adjusted if the-Congress too
k

action at variance with the Administration's budget.

The Second Supplemental Act (1970) raised the limita
-

tion on fiscal 1970 spending to $197.8 billion and

established a $200.7 billion maximum for fiscal 19
71

outlays. Congressional action was exempted from the

limitations.

For fiscal 1973, President Nixon proposed to Congress

the establishment of a ceiling of $250 billion,
 $6-8 billion

below estimated spending for the year. The bill implementing

the proposal of the President failed to paa
, lowever,

owing to the lack of an agreement between liOUSQ
 and the
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Senate on the type of restrictions to be placed on the

President so as to preserve some semblace of Congressional

authority over spending.
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and that indivilual shall be directly respOnsible to the: Comptrolie-r,eneral.
, •••

(b) Within the Division there shall be a separate. office for .e'ach• ,
. ,

•• i
Executive agency which sh,i11,71 — ... .,

i:e•
• •

••••



(1) continuously observe and study the operation of the agency to

determine the fficiency and effectiveness of the agency in the utilization

of ppropriated fu s;

(2) review and analyze the budget estimates submitted by that agency

Ifor inclusion in the Budget and in supplemental and deficiency requests;

1(3) review and analyze budget requests for that agency includ d in the

Budget and in supplemental and deficiency budget requests submittrd to

Congress; and

(4) itin present and future budget estimates with respect

to that agency, based upon observations of the agency's operations,

specifying the differences between its estimates and the estimates of

that agency and those estimates and requests submitted to Congress with

respect to that agency with the reasons for such difference's;

(5) develop, establish and maintain an up-to-date inventory of

executive branch fiscal, budgetary, and program related information; and

(6) review these agency operations on a contiquing bas's and
^4.41Z-0444 eV 6:14- ;---.44-0Ator 114 -44.44".

ivoiTettrenthe agency is satisfying Congressional intent and requirements

(c) The Comptroller General shall transmit to Congress, as soon as prac-

ticable, each review, analysis, ans1.-estimate of each such office.

SEC. 3. (a) ..H,bstntially all of the personnel cLffiee for wit.-Executive

agency shall be located in the main office building of that agenm) That

Executive agency shall provide to the office such space within its main

building as the Comptroller General considers appropriate to enable the office

to carry out its duties under this Act.



(b) Each office for an Executive agency is authorized to request and

obtain such information, with respect to such agency, from any Executive

agency as the Comptroller General considers necessary to carry out the

duties of that office under this Act. Any information so requested shall

be provided by any such agency. 
77---,4:44,:r4,...a.

SEC. 4. An officer or employee in office for an Executive agency

shall not serve in that office for more than 36 consecutive months. Upon

termination of service in that office, such officer or employee shall not be

appointed, detailed, assigned, or otherwise made available to perform duties

with respect to that same agency unless at least 6 years have elapsed since

t he date of such termination of service.

SEC. 5. There is authorized to be appropriated such sums as may be neces-

sary to carry out the provision l (If this ACt/ but not more than 10% of the funds

utilized by the various agencies of the Executive Branch in the formulation,

_
presentation, and justification of agency estimates within the various agencies

and departments; presentation and justification to the Office of Management

and Budget; and presentation and justification to Congress.

4c mg% zW too,



OFFICE OF TELECOMMUNICATIONS POLICY

EXECUTIVE OFFICE OF THE PRESIDENT

WASHINGTON, D.C. 20504

August 1, 1973
DIRECTOR

Honorable John 0. Pastore

United States Senate

Washington, D.C. 20510

Dear Senator Pastore:

This is in response to your letter 
of July 17 requesting

the views and recommendations of the O
ffice of Telecom-

munications Policy concerning the 
application of S. 1361,

the proposed general revision of the co
pyright law, to

cable retransmissions of professional
 sports broadcasts.

The Federal Communications Commission
 (FCC) rules con-

template that new copyright legisl
ation will provide for

compulsory licensing of the distant
 signals retransmitted

by cable systems, to complement the 
various degrees of

program exclusivity protection affo
rded by the rules.

Although the FCC's initial cable rule
s did not include

specific provisions as to sports prog
ramming, the Commis-

sion recognized that sports programs s
tood on a different

footing from other television fare. Accordingly, the FCC

proposed rules designed to prevent cable
 systems from

circumventing the sports broadcast practic
es, particularly

the so-called home game blackout, which are 
sanctioned by

the antitrust exemption granted by Public Law
 87-331.

Although the proceeding in which the propose
d cable-sports

rules are being considered is still pending,
 the Commission

has stated the underlying principle that cable 
systems

should not be allowed to circumvent the nati
onal policy

respecting broadcast rights for sports event
s through

their retransmissions of sports telecasts. OTP supports

this principle. We also agree with Senator McClellan's

expressed desire that Section 111 of the c
opyright revi-

sion be modified to eliminate all provisions that
 may be

regarded as primarily regulatory and that the 
copyright

bill simply implement whatever statutory policy 
governs

sports broadcasts and cablecasts at the time the 
bill is

enacted.
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While the present language of Section 111 accomplishes

the objective of implementing the policy on sports

presentations, it appears to go further by depriving

a cable system of a compulsory license for retransmis-

sion of distant sports broadcasts whenever the broadcast

stations in the cable system's local area have not, for

whatever reason, received authorization for broadcast of

such games.

For example, while public policy might permit a team or

a league to black out certain games to protect home game

gate receipts, Section 111 would prevent the cable

retransmission of any game not locally televised even

where no home game is being played or where the system

is not located within the home territory of any profes-

sional team.

Moreover, under the professional football league contracts

with the television networks, when home games are blacked

out, the network provides the local affiliate with another

game that is presumed to be of regional or local interest.

Section 111 would operate to preclude the cable system in

that area from offering another football telecast from a

distant broadcast station, thereby confining cable
subscribers to the choice of games made available for
them by the network.

Finally, Section 111 would even prevent the retransmission
of a game into a market where a team or league had not
sought to make that game available to broadcast stations
because of anticipated lack of viewer interest.

In situations such as these, cable systems would be
precluded from offering sports presentations to their sub-
scribers solely by operation of Section 111(c)(4)(C) and
not as a means of preventing circumvention of the public
policy regarding sports broadcasts, whether reflected in
Public Law 87-331, S. 1841, or any other legislative
provision.

Therefore, if Section 111 is intended only to preserve
intact public policy regarding sports broadcasts, which
pertains at the time the copyright revision is enacted,
it should be modified. It should be more narrowly drawn
so as to remove from compulsory licensing only those
professional sporting events whose retransmission by cable
systems would result in a departure from legally sanctioned
Sports broadcast practices.
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This still leaves a question of whether professional

sports leagues, which enjoy the benefits of a statu-
tory antitrust exemption, should be allowed to deprive

millions of fans in cities throughout the Nation of the

opportunity to watch their home team even when seats to

the game are sold out in advance. I would like to take
this opportunity to state that the Administration whole-

heartedly favors legislation which would prohibit such

sports leagues from blacking out sold-out home games.

Should you require any additional information, I would

welcome the opportunity to provide it.

Sincerely,

Clpy T. Whitehead

7.4.,



_pH./ 9, 1973

Honorable Sam J. :Asvin, Jr.
united States Senate
ashington, D.C. 2051n

ear Senator Irvin:

appreciate your taking the time to meet with
me today to discuss the Administration's proposals
regarding broadcasting, particularly the First
Amendment implications, I have enclosed a copy
of the speech I gave last December.

I want to reassure you again that this Administration
has never had intentions of using or expanding any
Federal power over content of broadcasting, including
the news. o the contrary, we feel that the require-
ment of a government license to engage in the broad-
casting business has been too convenient an excuse
for expansion of governmental powers over what is and
is not broadcast on our electronic media. It is our
intention to seek a reduction of such controls,
something we view as very much necessary to maintain
the spirit of the First 1.aendment in this electronic
age.

I also enclose for your information the Administration's
proposed legislation and the accorpanying explanatory
materials which discuss in more detail how we view
the sensitive balance between necessary government
regulation and the protections of the First Azendment
in broadcasting. However, because of the critical
involvement of constitutional issues and your leadership
in promoting constitutional freedoms, I would be most
appreciative of any comments you !lave to offer.



As 1 mentioned, we will be more conscientious in
keeping you informed of our activities, and I would
welcome the opportunity to discuss either the issues
or our activities with you at any tie..

6est personal regards.

cc:
DO Records
00 Chron
Mr. Whitehead
Lva

CTWhitehead:mlf:4-10-73

Sincerely,

Clay T. Whitehead



OFFICE OF TELECOMMUNICATIONS POLICY

EXECUTIVE OFFICE OF THE PRESIDENT

WASHINGTON, D.C. 20504

March 13, 1973
DIRECTOR

Honorable Carl Albert
Speaker of the House
of Representatives

Washington, D. C. 20515

Dear Mr. Speaker:

am submitting herewith for the consideration of the
Congress, a proposed revision of section 307 of the Communi-
cations Act of 1934, as amended, which pertains to the term
of broadcast station licenses.

The basic concept of the American system of broadcast-
ing is that of localism. It means that broadcasting will
be rooted in private enterprise at the community level,
with many autonomous and independent local broadcasters
throughout the country seeking to construct program sched-
ules in accordance with the tastes, desires, needs, and
interests of the public in the area which they serve.
This principle reflects the American tradition of having
a multitude of diverse local voices serving both local and
national purposes in many communities and areas throughout
the country.

The broadcast media, however, are unique among our many
outlets for expression, in that only they are licensed by the
Federal Government. Our system of broadcasting presents
this country with a unique dilemma that goes back to the
basic policy embodied in the Communications Act of 1934.
On the one hand, the Act reauires a government agency --
the Federal Communications Commission -- to grant applica-
tions for broadcast licenses only if the public interest,
convenience, and necessity will be served thereby. This
necessarily means that, to some extent, the government
will be involved in passing judgment on the heart of that
broadcast service, which is the broadcasters' programming.
On the other hand, the First Amendment, which applies fully
to radio and television broadcasting, denies government the
power of censorship and the power to interfere with our
most valued rights of free press, free speech, and free



- 2 -

expression. It is within the system of government licensing
that these two somewhat contradictory objectives must be
balanced. And, within the system of licensing, the most
important aspect is the license renewal process. It is
the pressure point of the system, because the manner in
which renewals are treated goes to the core of the govern-
ment's relationship to broadcasting.

The requirement to seek government permission to continue
in business and the threat of nonrenewal affect the licensee

throughout the license term not just at renewal time. Renewal
procedures and the factors to be considered by the government
at renewal time have a substantial impact upon the daily

operations of broadcast stations and the manner in which

broadcasters exercise their public responsibilities. Therefore,
these procedures and factors could have a stifling effect on

the free flow of information, which is so vital to the interests

of a free society.

The First Amendment should guarantee broadcasters the right

to disseminate ideas, popular and unpopular, and without regard

as to whether they are consistent with the views of government.
Yet, the role of the broadcasters, not as free agents, but as

agents authorized to act only so long as they espouse views
consistent with government views, is a possibility under current
license renewal procedures. That danger exists when broadcasters

affected by the uncertainty and instability of their business
and lacking assurance that they will be able to continue to

exorcise their local responsibilities, seek safety by rendering
the type of program performance necessary to obtain renewal.
If the government encourages this type of compliance by setting
detailed criteria to determine such performance, the effect
could be to turn broadcasters away from the communities that
they are licensed to serve and to cause them to seek to serve
the government that charts the course for them.

Counterbalancing the goal of stability in the renewal
process, however, is the clear public interest mandate of the
Communications Act and its prohibition against anyone acquiring
a property right in the broadcast license. The license is and
must continue to be a public trust; an opportunity to render
service; and a privilege to use a scarce public resource to
speak to and on behalf of the public. No licensee who fails
to exercise the responsibility to his local audience can have
any assurance of renewal. Accordingly, the threat of nonrenewal
and the spur of competition in broadcasting arc important parts
of the overall statutory plan.
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At present the license renewal process is conductedin an unstable environment. The bill submitted with thisletter would restore balance and stability to the licenserenewal process and enable the private enterprise broad-casters, operating within the rights and the responsibili-ties of the First Amendment, to serve the public's paramountright in the broadcast media.

The Administration bill would change the presentpractice and procedures with respect to license renewalsin the following four essential ways:

1. License terms for radio and televisionstations would be extended from threeto five years. When the CommunicationsAct was prepared in 1934, the relativelybrief three-year license term was areasonable precaution in dealing with anew and untested broadcast industry. Afive-year term, however, seems to be morereasonable at this stage in broadcasting'sdevelopment. It would inject more stabilityinto broadcast operations and would allowmore time for the licensee to determine theneeds and interests of his local community,and plan long-range programs of communityservice.

2. The bill would eliminate the present re-quirement for an automatic, lengthy, andcostly comparative hearing whenever a com-peting application is filed for the samebroadcast service. The FCC would be ableto exercise its independent judgment as towhether a comparative hearing is necessary.The renewal challenger would bear the burdenof demonstrating that the renewal applicanthas not met the criteria of the Act. Ifthe incumbent licensee had performed in thepublic interest, he would be assured ofrenewal. A hearing would be required onlyif the Commission were unable to concludethat the broadcaster's performance warrantedrenewal.
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3. The bill would precl
ude the FCC from rest

ructur-

ing the broadcast indu
stry through the ren

ewal

process. Presently, the FCC c
an implement

policies relating to 
broadcast industry str

ucture

such as a policy rest
ricting newspaper owne

rship

of broadcast stations -
- through the criter

ia it

uses to decide renewal 
hearings. This allows for

the restructuring of th
e broadcast industry

 in a

haphazard, highly su
bjective, and incons

istent

manner. The bill would est
ablish that if these

industry-wide policies
 affecting broadcas

t owner-

ship are imposed or ch
anged, only the gen

eral

rulemaking procedures of
 the FCC would be 

used,

with full opportunities
 provided to the en

tire

broadcast industry and
 to all interested 

members

of the public to parti
cipate in the procee

ding.

•••••

4. The license renewal bil
l would also forbid 

FCC

use of predetermined cr
iteria, categories,

quotas, formats, and gu
idelines for evalua

ting

the programming perfor
mance of the license

renewal applicant. There has been an in
creasing

trend for the FCC to di
ctate to the broadca

sters

as to what "good" or "f
avored" program perf

ormance

is from the governmen
t's point of view. The bill,

therefore, would halt t
his trend toward an

illusory quantificatio
n of the public intere

st

in broadcast programm
ing and would remove th

e

government from the sen
sitive area of making

value judgments on t
he content of broadcast

programming. The bill would make the 
local

community the touchsto
ne of the public servic

e

concept embodied in th
e Communications Act.

Serving the local comm
unities' needs and in-

terests instead of th
e desires of governmen

t

would become the bro
adcasters' number one pri

ority.

The Office of Management
 and Budget advises th

at enactment

of the proposed legislat
ion would be in accord

 with the program

of the President.

A similar letter is bein
g sent to the President

 of the

Senate.

Sincerely,

,e . 1ç4, ,--I" re

( /

Clay T. Whitehead

Enclosure



A BILL

To amend the Communications Act of 1934 to
provide that licenses for the operation
of a broadcast station shall be issued
for a term of five years, and to establish
orderly procedures for the consideration
of applications for the renewal of such
licenses.

Be it enacted by the Senate and House of Repre-
sentatiTcis of the United States of America in Cc2.1=s
assembled, That section 307 of the Communications Act
67-1934 shall be amended by striking subsection (d)
of said section, and inserting in lieu thereof the
following:

"Sec. 307(d) (I) No license granted for the operation
of any class of station shall be for a longer term than
five years, and any license granted may be revoked as
hereinafter provided. Upon the expiration of any
license, upon application therefor, a renewal of such
license may be granted from time to time for an addi-
tional term of not longer than five years, if the Commis-
sion finds that the public interest, convenience, and
necessity would be served thereby.

(2) With respect to any application for the
renewal of a broadcasting license, the Commission shall
grant such application if it finds that the applicant
is legally, financially, technically, and otherwise
qualified to hold such a license under the provisions
of this Act and the rules and regulations of the Com-
mission, and that the applicant:

(A) is substantially attuned to the
needs and interests of the public
in its service area, and demonstrates,
in its program service and broadcast
operations, a good faith effort to be
responsive to such needs and interests;
and

(B) affords reasonable opportunity for
the discussion of conflicting views
on issues of public importance;

Provided, however, that in applying subparagraph (A),
Trie Commission shall not consider any predetermined
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performance criteria, categories, quotas, percentages,
formats, or other guidelines of general applicability
respecting the extent, nature, or content of broadcast
programming; and that in applying subparagraph (B),
the Commission shall consider only the overall pattern
of programming provided by the applicant on particular
public issues.

(3) Notwithstanding any other provision of this
Act, the procedure to be followed in the event that an
application for the renewal of a broadcasting license
is challenged by a petition to deny or by a competing
application for the same broadcast service is as follows:

(A) The petitioner or party filing such
competing application shall make
specific allegations of fact suffi-
cient to show that grant of the
application for renewal would be pima
facie inconsistent with paragraph (2)
ofr—iTis subsection. Such allegations
of fact shall, except for those of
which official notice may be taken,
be supported by affidavit of a person
or persons with personal knowledge
thereof. The applicant for renewal
shall be given the opportunity to file
a reply in which allegations of fact
or denials thereof shall similarly be
supported by affidavit.

(B) If the Commission finds on the basis
of the application, the pleadings
filed, and other matters which it may
officially notice, that there are no
substantial and material questions of
fact and that a grant of the applica-
tion to renew the license would be
consistent with paragraph (2) of this
subsection, it shall grant such
application, terminate the proceeding,
and issue a concise statement of the
reasons for its findings. If a sub-
stantial and material question of
fact is presented, or if the Commission
for any reason is unable to find that
grant of the application would be consis-
tent with paragraph (2) of this subsection,
it shall proceed with the hearing



A.

3

provided in subsection 309(e) of this
Act to determine whether grant of the
application would be consistent with
paragraph (2) of this subsection. If,
in such hearing, the Commission finds .
that a grant of the application would be
consistent with such paragraph, it shall
grant such application, terminate the
proceeding and issue a concise statement
of the reasons for its finding. If the
Commission for any reason is unable to
make such a finding, it shall either
deny the renewal application or consider
it together with any competing application
or applications for the same broadcast
service, then on file or later timely
filed, and shall grant the application
that will best serve the public interest,
convenience and necessity.

(4) In order to expedite action on applications for
renewal of broadcasting station licenses and in order to
avoid needless expense to applicants for such renewals,
the Commission shall not require any such applicant to
file any information which previously has been furnished
to the Commission or which is not directly material to
the considerations that affect the granting or denial
of such application, but the Commission may require any
new or additional facts it deems necessary to make its
findings. Pending any hearing and final decision on
such an application and the disposition of any petition
for rehearing pursuant to Section 405, the Commission
shall continue such license in effect. Consistently with
the foregoing provisions of this subsection, the Commission
may by rule prescribe the period or periods for which
licenses shall be granted and renewed for particular classes
of stations, but the Commission may not adopt or follow any
rule which would preclude it, in any case involving a
station of a particular class, from granting or renewing
a license for a shorter period than that prescribed for
stations of such class if, in its judgment, public interest,
convenience, or necessity would be served by such action."

V



EXPLANATION AND SECTIONAL ANALYSIS

REGULATORY BACKGROUND

Twelve years ago, the Federal Communications
Commission (FCC), in its "Report and Statement of Policy
Re: Commission En Banc Programming Inquiry," 20 P&F
Radio Reg. 1901 (1960), sought a delicate balance between
the public interest performance of broadcast licensees and
minimal governmental interference with program decisions.
In doing so, the Commission stressed the same principle
that underlies the proposed legislation, namely the separa-
tion of government from broadcasting.

This principle is consistent with the intent of the
Communications Act of 1934 and Congress' continual refusal
to impose, or to permit the FCC to impose, affirmative pro-
gramming requirements or priorities. For example, in the
face of "persuasive arguments" that the Commission require
licensees to present specific types of programs, the Com-
mission stated that:

"[W]e are constrained to point out that
the First Amendment forbids governmental
interference asserted in aid of free
speech, as well as governmental action
repressive of it. The protection against
abridgement of freedom of speech and press
flatly forbids governmental interference,
benign or otherwise."

Id. at 1907.

The Commission noted that, while it may inquire of
licensees what they have done to determine community needs,
it cannot impose its own notions of what the public should
see and hear, stating:

"Although the Commission must determine
whether the total program service of broad-
casters is reasonably responsive to the
interests and needs of the public they
serve, it may not condition the grant, denial
or revocation of a broadcast license upon
its own subjective determination of what is
or is not a good program."

Td. at 1907.
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Finally, in summarizing the obligations and responsi-
bilities of broadcast licensees, the Commission stated that:

"The confines of the licensee's duty are
set by the general standard 'the public
interest, convenience or necessity.' The
initial and principal execution of that
standard, in terms of the area he is
licensed to serve, is the obligation of
the licensee. The principal ingredient
of such obligation consists of a diligent,
positive and continuing effort by the
licensee to discover and fulfill the
tastes, needs and desires of his service
area. If he has accomplished this, he
has met his public responsibility."

Id. at 1912.

Yet, during the past decade, there has been a trend
toward a more expansive view of the government's power to
require licensees to present certain types of programs.
Recently, this has led the Commission to propose various
quantitative criteria for such program typos.

It is, therefore, appropriate that the Congress re-
affirm its views regarding the relationship between
government and the broadcast media that it must license.
The proposed revision of section 307(d) of the Communica-
tions Act of 1934 enables the Congress to reaffirm the
independence, freedom and responsibility of the broadcast
licensee by making the following changes in the Communica-
tions Act, which would apply to all pending and future
broadcast license renewal applications.

DISCUSSION OF THE PROPOSED LEGISLATION 

A. Section 307(d)(1): License Term

The proposed legislation would lengthen the term
of broadcast licenses from three to five years; thereby
reducing the frequency of government intervention and
enhancing the free enterprise character of the broadcast
media.

In 1934, when the Communications Act was enacted,
a three-year license term was a reasonable precaution in
dealing with a new industry. A five-year license at this
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stage in the development of broadcasting, however, is
reasonable since the longer term enables licensees to render
high quality service, by injecting more stability into the
license renewal process.

The Commission's power to protect the public by
use of forfeitures, "early" renewal applications, and
license revocations is in no way diminished by the extended
license term. Moreover, the longer term would enable the
Commission to give closer scrutiny to each renewal applica-
tion, since the number of renewal applications to be processed
annually would be reduced from 2,700 to 1,600. Further, this
closer scrutiny would allow the Commission to resolve
problems without deferring the grant of as many renewal
applications as is now the case. Curent estimates, for
instance, are that some 140 applications are in deferred
status.

It should be noted that this provision would apply
prospectively to any original broadcast license or to any
existing license which the FCC renews after the enactment
of the bill.

B. Section 307(d)(2): Renewal Standards 

The proposed legislation clarifies the Communica-
tions Act's broad "public interest" criterion as it applies
to renewal applications.

As a starting point, the proposed legislation
specifies that the renewal applicant must be qualified, under
the Act and the rules and regulations of the Commission, to
hold a license. This requirement goes beyond minimal legal,
technical and financial qualifications. The applicant's
broadcast record must be free of serious deficiencies in
compliance with the Act and with the rules and regulations
of the Commission, such as a pattern of failure in making
sponsorship identification announcements, violation of the
equal employment opportunity rules, fraudulent practices in
keeping logs or in reporting changes in owership information,
and the like.

However, with the exceptions noted below, policies
developed by the Commission could not be enforced against
the applicant at renewal time unless reduced to rules.
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Thus, Commission policies applicable to initial licensing,

such as local ownership, integration of ownership and

management, and diversification of media control, would not

be applicable to renewal applicants, unless the Commission

had decided that the applicant did not satisfy the renewal

criteria of the proposed subsection 307(d)(2) (see p. 12

infra). The proposed legislation, however, would not

prevent these or similar industry structure policies from

becoming rules that would be applicable to all licensees

on an industry-wide basis.

Some policies, however, could not be reduced to

rules, since they would fall within the category of pre-

determined performance criteria prohibited by the

proviso contained in paragraph (2) of section 307(d).

Such current policies as the over-commercialization policy

would fit within this category, since it substitutes a

government-imposed quota for the judgment of the licensee

as to what limits on commercial matter would best serve

his community's needs, as well as his own needs. In

addition, any future policies regarding statistical program

performance criteria, such as those being considered in the

pending Commission proceeding on license renewals (Docket

No. 19154), would also fall within this forbidden category.

The only policies that would apply directly to the

renewal applicants without having been reduced to rules

would be the ascertainment and fairness policies incorpor-

ated in subsections (A) and (13) of section 307(d)(2). The

overall fairness policy would include attendant rules, such

as the personal attack and editorial endorsement rules, and

policies such as the Cullman doctrine (free time to respond

to controversial issues) and the Zapple ruling ("quasi-equal"

time to respond to an authorized spokesman of a political

candidate). The Commission would be free to determine which

aspects of its ascertainment or fairness policies would best

be reduced to rules; however, whether in the form of rules or

not, they would be applicable to renewal applicants directly

through operation of the proposed subsections (A) and (B).

In addition to acknowledging that a renewal applicant

must comply with the requirements of the Communications Act

and the general rules and regulations of the Commission,

the proposed legislation sets out two criteria for evaluating

past and proposed programming performance of the incumbent
licensee. These criteria in turn are based upon the two
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critical obligations of the broadcaster in serving his
local public. They are the responsiveness of the licensee
to the needs and interests of the public in the communi-
ties and areas served by the broadcast station (ascertain-
ment obligation), and the licensee's performance in
affording reasonable opportunity for the discussion of
conflicting views on issues of public importance (fairness
obligation).

As noted above, these two obligations are of long
standing. The enactment of the proposed legislation would
amount to an explicit confirmation by the Congress that the
Commission has authority to review and evaluate the program-
ming performance of the renewal applicant. But, consistent
with the First Amendment and with the anti-censorship
provision of the Communications Act (section 326), the
Commission's role would be limited to an evaluation and
review of the licensee's good faith and reasonableness in
meeting the community needs and interests, conducting his
broadcast operations, and providing a program service.

As the Commission has stated:

"In short, the licensee's role in the area
of political broadcasts is essentially the
same as in the other programming areas --
to make good faith judgments as to how to 
meet his commanitv's needs and interests."

"Obligation of Licensees to Carry Political Broadcasts,"
25 P&P Radio Reg. 1731, 1740 (1963) (emphasis added).

A similar standard applies specifically with respect
to the Commission's review of the licensee's performance
under the fairness obligation:

"In passing on any complaint in this
[fairness] area, the Commission's role
is not to substitute its judgment for
that of the licensee.. .but rather to
determine whether the  licensee can be 
said to have acted reasonably and in
good faith."
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"Applicability of the Fairness Doctrine in the Handling of
Controversial Issues of Public Importance," 2 P&F Radio Reg.
2d 1901, 1904 (1964) (emphasis added).

The Commission's review of licensee programming
performance under the proposed subsections (A) and (B) would
be similar to an appellate court's review of an administra-
tive agency. The FCC would not decide the facts anew from
its own perspective and substitute its own judgment, but
would simply determine whether the licensee's determinations
were reasonable and made in good faith.

1) Section 307(d)(2)(A): Ascertainment

The public interest standard of the Act requires
licensees to make a "diligent, positive, and continuing
effort.. .to discover and fulfill the tastes, needs and desires
of [the]...community or servce area, for broadcast service."
"Report and Statement of Policy Re: Commission En Banc
Programming Inquiry," 20 P&F Radio Reg. 1901, 1915 (1960).
This has been explained as consisting ln part of eliciting
information concerning the community's needs, interests,
problems and issues. Ascertainment, which is a continuing
process through the license period, requires the broadcaster
to consult with a representative range of community leaders
and members of the general public. The broadcaster must not
only seek out and determine the nature of significant public
issues, he must respond to them specifically. In television,
this most usually means news, public affairs discussions, and
other informational programming.

The ascertainment standard in the proposed bill
incorporates this FCC precedent, although it would require
the present renewal application to be changed, since the
present application relates ascertainment only to the
applicant's proposed programs and not his past program service.
With this change in the form and evidence of a continuing
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record of ascertainment and programming responsive to that
ascertainment, the Commission would have sufficient infor-
mation before it to hold the applicant to a so-called
"promise v. performance" test. This means nothing more than
the Commission holding the licensee to the programming
standards he sets himself, based on his objective judgment
as to the nature of community needs and interests.

The term "substantially attuned" to the public's
needs and interests as used in subsection (A) of section
307(d)(2), is the same term that was used in the FCC's
"Policy Statement On Comparative Hearings Involving
Regular Renewal Applicants," 18 PO? Radio Reg. 2d 1901 (1970);
i.e., the renewal applicant must show that its service
during the preceding license period "has been substantially
attuned to meeting the needs and interests of its area."
In the context of the proposed legislation, however, there
is special emphasis on ascertainment.

Moreover, the proposed legislation would require
that the applicant demonstrate a "good faith" effort to be
responsive to the needs, interests, problems and issues he
ascertains. The "good faith" standard is an objective
standard of reasonableness as it is often used in the
law. It is also the standard that the Commission usually
uses to describe the essential responsibility of the
licensee (i.e., "to make good faith judgments as to how to
meet his community's needs and interests").

As a rule of reason, the standard would not
obligate the licensee to present programs to deal with every
problem or issue facing the public, or meet every need or
interest. In responding to the significant matters that
have been ascertained, the broadcaster may take into account
the composition of his audience; the other stations serving
the community, a factor especially relevant in radio; and
his own judgments as to his programming format. Thus, this
objective standard of reasonableness would allow flexibility
for the FCC to recognize the need for differences in treat-
ment between radio and television stations, AM and PI radio
stations, VHF and UHF television stations, profitable and
unprofitable stations, and similar reasonable distinctions
among classes and types of broadcast stations.
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This standard would in no way preclude the
Commission from using its authority under the'Communi-ca-
tions Act, including the full extent of its experimental
authority under section 303(g), to deregulate radio
broadcasting. If, however, the FCC and the Congress were
to decide that the virtually total deregulation of radio
would be in the public interest, this proposed legislation,
along with many other existing provisions of the Act, would
have to be amended accordingly.

2) Section 307(d)(2)(B): Fairness 

The "fairness" obligation is a statutory policy
relating to the broadcaster's programming performance and
is a necessary corollary to the ascertainment standard of
subsection (A).

Use of the fairness obligation as a standard
for license renewal is fully consistent with the law and
the established practice of the Commission. The Supreme
Court, in the Red Lion case, specifically stated:

"To condition the granting or renewal of
licenses on a willingness to present repre-
sentative community views on controversial
issues is consistent with the ends and
purposes of those constitutional provisions
forbidding the abridgment of freedom of
speech and freedom of the press."

Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 394 (1969).

Inclusion of the fairness obligation in the
renewal standards would also serve as a Congressional
expression of intent as to the preferred method for fairness
obligation enforcement. The obligation was initially
enforced by reviewing the overall performance of the
licensee at renewal time. For example, the 1960 "Program-
ming Inquiry" report stated that:


