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Concurring Opinion by WRIGHT, Circuit Judge at p. 92.

TAmm, Circuit Judge: We hold no freedom more invi-
olable than our precious first amendment right to freedom
of speech. Free and unfettered debate has been a corner-
stone of our Republic for almost two hundred years. Any
attempt to silence those who would speak, no matter how
unpopular their opinions, no matter how controversial
their views, must be met with immovable opposition by
those who cherish our basic freedoms and hold them dear.

[T]he peculiar evil of silLcing the expression of opin-
ion is that it is robbing the human race; posterity as
well as the existing generation; those who dissent from
the opinion still more. than those who hold it. If the
opinion is right, they are deprived of the opportunity
of exchanging error for truth: if wrong, they lose
what is almost as great a benefit, the clearer perception
and livelier impression of truth, produced by its col-
lision with error.' •

This is the setting in which we must consider the dispute
arising from the refusal of the Federal Communications
Commission (hereinafter "the Commission") to renew the
broadcast license of Brandywine-Main Line Radio, Inc.
(hereinafter either "Brandywine" or "WX UR") as licensee
of radio stations WXUR and WXUR-FM, located in Media,
Pennsylvania.2 Yet, even in light of the extremely high
standard which we have set in this case, we must affirm the
opinion of the Commission.

1 J. MILL, ON LIBERTY, quoted in Buckley v. Meng, 35 Misc.
2d 467, 474, 230 N.Y.S.2d 924, 932 (Sup. Ct. 1962) .

2 Despite the fact that two stations, WXUR and WXUR-FM,
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I. FACTUAL BACKGROUND

A. Early Operation of WXUR

Brandywine was licensed to operate WXUR in 1962 by

the Commission after a determination that such license

would be beneficial in serving the public interest. WXUR-

AM is a daytime standard broadcast station while WXUR-

FM is a full-time station. The two stations are the sole

stations in Media, Pennsylvania. As has been known to

happen, Brandywine suffered financial reverses and the

stockholders expressed an interest in selling the company

in 1964. Contemporaneously, Station WVC1I, located in

Chester, Pennsylvania (a town which neighbors Media)

elected to terminate broadcasting 20th Century Reforma-

tion Hour, the program produced by Dr. Carl McIntire.3

are involved in this suit, any reference to "WXUR" will be em-
ployed to designate both the AM and FM frequencies, unless
otherwise indicated.

3 Dr. McIntire testified at the hearing for license renewal
that:

I received notice [from WVCH] informing me the pro-
gram would be terminated and we made a very great is-
sue of it publicly here and committees were organized to
see if it couldn't be continued. The reason given for [can-
cellation], as given to us, was that it was the advice of
the attorneys in Washington in connection with their FCC
problems that led them to put me off.

When asked how he had obtained this information, McIntire
continued:

It was obtained by a committee that went by the pres-
sures [sic] that were built up as to just what was the rew-
son Dr. McIntire was being removed and when we found
this difficulty with the FCC or with its attorneys in con-
nection with the FCC, the same problem confronted me as
I sought to get on the other stations in the community.
When we found that we were virtually blacked out and
that our views, our opinions were not going to be aired
in the community, we became interested in purchasing a
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This event left Rev. McIntire with no outlet for his pro-
gram in the Philadelphia broadcast market. It is under-
standable, therefore, that when Dr. McIntire learned that
WXUR might be available, the Faith Theological Sem-
inary 4 (hereinafter "the Seminary") entered into an agree-
ment to purchase Brandywine's stockholders' interests in
October, 19E34. The Seminary filed an application with. the
Commission seeking approval for the proposed purchase of
Brandywine's stock and for Commission approval for the
Seminary's proposed operation of WXIJR.

B. The Transfer Application

In its proposal to the Commission the Seminary stated
that it would continue the station's general format of broad-
casting entertainment, talk shows and short newscasts,
and in addition, two one-hour religious programs would
be broadcast each weekday; 5 the station would also broad-
cast religious programs until noon on Sunday.6 The terms
of the Seminary application sought Commission permis-
sion to operate "for the principal purpose of broadcasting
the Gospel of our Lord and Saviour Jesus Christ, for the
defense of the Gospel, and for the purposes set forth in
the Charter of Incorporation." This application was not

station or being a part of a purchase in some way so that
a program such as mine could be aired in the community.

J.A. Vol. V, 4236-37.

4 Faith Theological Seminary is located in Elkins Park,
Pennsylvania, near Philadelphia. Reverend McIntire presided
over the Seminary's Board of Directors at the time the offer
to purchase Brandywine was tendered.

5 These two programs were Missionary Hour and Gospel
Hour.

The Sunday morning programs were entitled: It's Sunday
Morning, Dedication, The Church at Work, Men's Hour,
Church Service and Sunday U.S.A.



without opposition, however, as some fifteen community
groups and a number of individuals and churches within
the community made their opposition known to the Com-
mission.? The Commission noted that it also received com-
munications from many individuals and churches who were
proponents of the transfer. As the Commission noted
"Mlle complaints [opposing the transfer application] are
based on the relationship to the transferee of the Reverend
Carl McIntire, President of the Board of Directors of Faith
Theological Seminary, Inc." 8

The major concern of the opponents to the transfer was
that the station would be incapable of providing for a bal-
anced presentation of opposing views in light of McIntire's
connection with the Seminary and in view of his radio
programs and publications.

The main thrust of the complaints concerning Rev.
McIntire is that, in his radio programs and publica-
tions, he has made false and misleading statements
and deliberate distortions of the facts relating to
various public issues such aS race relations, religious

7 The following groups and individuals were among those
opposed to the transfer application: the Greater Philadelphia
Area Committee for UNICEF, the National Association for
the Advancement of Colored People, the Anti-Defamation
League of B'nai B'rith, the Pennsylvania Southeast Confer-
ence of the United Church of Christ, the Presbytery of Phil-
adelphia, the National Urban League, the Greater Philadelphia
Council of Churches, the Jewish Community Relations Council,
the New Jersey Council of Churches, the Philadelphia Council
of the AFL-CIO, the American Baptist Convention, the East-
ern Pennsylvania Synod of the Lutheran Church in America,
the Philadelphia Baptist Association, and the Executive Com-
mittee of the Catholic Interracial Council of New York.

8 In re Application of George E. Borst, et al., 4 I' & F Radio
Reg.2d 697, 698 (March 19, 1965) (hereinafter "Borst
Decision") .
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unity, foreign aid, etc; that he has made "intemperate"
attacks on other religious denominations and leaders,
various organizations, governmental agencies, political
figures and international organizations; and that such
expressions are irresponsible and a divisive force in
the community and help create a climate of fear, preju-
dice and distrust of democratic institutions. Tt is also
alleged that, in light of his record of "partisan and
extremist" views on various public issues, he lacks the
degree of social and public responsibility demanded
of broadcast licensees and that these views will carry
over into the operation of the stations in view of his
connection with the transferee. It is alleged, finally,
that a serious question is thus raised, in light of his
views, whether he is or will be able to bring about a
balanced presentation of opposing views or whether
he will place his personal views above the station's
public interest obligations.°

While the applications for transfer were still pending,
.the Commission communicated with the Seminary with
regard to various aspects of the application and with par-
ticular interest as to whether station "facilities would be
available to other faiths for the presentation of religious
programs, and, if so, under what conditions or circum-
stances." The Seminary responded by filing an amendment
to the original application which included an exhibit which
stated the Seminary's intent to "make time available on an
equal and non-discriminatory basis to all religious faiths
requesting time for the presentation of religious pro-
grams." 10 To further insure balance in the area of religious
broadcasting the Seminary's amendment provided for a
half-hour program on Sunday to be known as Interfaith
Forum."

9 Id. at 11 2.

10 J.A. Vol. II, 120-27.

" The amendment described Interfaith Forum as a program
in which ministers or representatives of different faiths



C. Commission Approval of Transfer

The Commission's Memorandum Opinion and Order"

granting the transfer application was forthcoming on March

19, 1965.'3 This opinion, known as the Borst Decision, sum-

marized the nature of the complaints received 14 opposing

the Seminary's application. The Commission continued by

expressing that, as a matter of policy,

[t]he Commission is wisely forbidden from choosing

"among applicants upon the basis of their political,
economic or social views. . ." As Mr. Justice Douglas
stated:

"The strength of our [broadcasting] system is in

the dignity, resourcefulness and the intelligence

of our people. Our confidence is in their ability

to make the wisest choice. That system cannot
flourish if regimentation takes hold." 15

The Decision noted that Dr. McIntire represented that his

relationship with WXUR would be as that of a broadcaster

and that management decisions would be left to three other

will be invited to participate in round-table discussions

of religious principles and tenets as related to current

social problems. Every effort will be made to obtain var-

ried participation from week to week to assure the great-

est possible balance of views on the subjects of discus-

sion.

J.A. Vol. II, 127.

12 Supra, note 8.

13 The Commission was not unanimous in its action. Com-

missioner Hyde concurred in the result only. Commissioner

Cox dissented in the belief that the application should have be
en

designated for a hearing. Commissioner Loevinger concurred
,

especially expressing his displeasure with the Commission's

action in concerning itself with McIntire's views.

" See text at note 9, supra.

15 Borst Decision, supra, at 113. Citations omitted.



members of the Seminary's Board who would constitute theBoard of Brandywine." Despite all of this the Commissiondid consider the basic fear of the application's opponentsthat the station would be under Dr. McIntire's influence andthat it would not give full and fair treatment to divergentviews on controversial issues as required by both standardsof public interest and the Commission's fairness doctrine."The Commission's ultimate conclusion was that a hearingon the transfer application was unnecessary because of thein-depth representations, contained in the application, tofully comply with the station's acknowledged obligations inthe fairness arena."

1° See letter of Carl McIntire to E. William Henry, Chair-man of the Federal Communications Commission. In this letterRev. McIntire stated:
It is constantly being alleged that I am buying the station.You know, of course, that it is the corporation of theSeminary of which I am a member and am presently thepresident of the corporation. .. . I want you to know thatI have no financial interest in any way in this sale. More-over, I own no radio station and have no financial inter-est in any radio station in the country or anywhere else.

J.A. Vol. II, 140. While Rev. McIntire was not the president ofthe Seminary he did list a large number of other associationson the transfer application. He is listed as Pastor of the BiblePresbyterian Church of Collingswood, New Jersey; Presidentof the Board of Trustees of Shelton College, Cape May, NewJersey; Vice-President of Independent Board of PresbyterianForeign Missions; President, Christian Beacon Press, Inc., Col-lingswood, New Jersey; President and editor of the ChristianBeacon; and member of the Board of Directors of HighlandCollege, Pasadena, California.
Borst Decision, supra, at fn. 2.

17 The fairness doctrine has been codified at 47 U.S.C. § 315(1970).

28 Question 7 of the Broadcast Application (Statement of
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The Borst Decision went to great lengths to reinforce and
reiterate the transferee's duties and obligations under both

Program Service of Broadcast Applicant) requires the appli-
cant to make

. . . a narrative statement on the policy to be pursued
with respect to making time available for the discussion
of public issues, including illustrations of the types of pro-
grams to be broadcast and the methods of selection of
subjects and participants.

Faith Theological Seminary responded in the following terms:
"Equal opportunity will be afforded to opposing viewpoints on
controversial public issues." J.A. Vol. II, 111.
In the Commission Statement of AM or FM Program Serv-

ice question 16 inquires:
In connection with the applicant's proposed public affairs
programming describe its policy with respect to making
time available for the discussion of public issues and the
method of selecting subjects and participants.

The Seminary replied by stating:
Opportunity on equal terms to opposing viewpoints on
controversial public issues. Subjects will not he selected
by station but will be those either presented by sponsors
or by members of listening audience calling in on "Free-
dom of Speech" program. Replies to controversial views
expressed on sponsored programs will be by spokesmen
equally qualified as spokesmen on sponsored program.

J.A. Vol. II, 138.
Finally, consider the following from the above form:

29. State the methods by which applicant undertakes to
keep informed of the requirements of the Communi-
cations Act and the Commission's Rules and Regula-
tions, and a description of the procedures established
to acquaint applicant's employees and agents with
such requirements and to ensure their compliance.

Employees are required to be familiar with FCC rules
applicable to their duties. Copies of FCC rules are kept at
station. FCC notices are posted on bulletin board. Wash-
ington counsel is consulted on doubtful questions.

J.A. Vol. II, 139a.
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the fairness doctrine and the personal attack corollary.
The Commission took notice of Brandywine's written sub4
mission that equal opportunity would be afforded to oppos-
ing viewpoints on controversial public issues '9 but nonethe-
less felt constrained to

[s]pecifically direct attention to our ruling in Cullman
Broadcasting Co., FCC 63-849 [requiring presentation
of conflicting views at licensee expense if advocates
willing to Pay for broadcast time cannot be found] and
to our personal attack principle (see Public Notice of
July 1, 1964, Applicability of the Fairness Doctrine,
Part E) the licensee is required to operate in
accordance with these requirements, and unless im-
mediately informed to the contrary, we take the li-
censee's representation to encompass these require-
ments."

The Commission expressed the view that Dr. McIntire's
record of offering free response time for either an oppor-
tunity to debate some issue or respond to some attack
"[would] not suffice to discharge the fairness responsibili-
ties of a licensee carrying the broadcasts in question." 21

The Commission made every effort to assuage the fears
of Brandywine's opponents that WXUR would become a

medium over which McIntire could express his personal

views to the exclusion of the views of the listening public.
The Commission reprinted the following detailed program-
ming promise from the Brandywine application:

It will be the policy of the transferee to make time
available on an equal and nondiscriminatory basis to
all religious faiths. . . . In other words, the same terms

19 Id. at 138.

20 Borst Decision, supra, at ¶ 8, fn. 2a.

21 /d. at lj 8, fn. 3, citing Report on "Living Should Be Fun"
Inquiry, 33 F.C.C. 101, 107 (1962).
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and conditions will be applicable to all faiths.. . as will

be applicable to the religious faith . . . [of] the trans-

feree. . . . It will be the policy to make time available to

religious faiths equally. . . . However, . . . a half hour

will be available and utilized on Sundays . . . for an

Interfaith Forum program, in which ministers or rep-

resentatives of different faiths will be invited to par-

ticipate in round-table discussions of religious princi-

ples and tenets as related to current social problems.

Every effort will be made to obtain varied participa-

tion from week to week to assure the greatest possible

balance of views on the subjects of discussion. The

transferee will invite the cooperation of recogn
ized

ministerial associations in the Greater Philadelp
hia

area to present their recommendations as to parti
ci-

pants and subjects of discussion on this program a
nd

in the event of failure to obtain such cooperation, the

transferee will extded invitations to, and make si
ncere

efforts to obtain participation by, individual churc
hes

and faiths in a manner which will assure, to the fu
llest

extent possible, fair and equal representation of 
vary-

ing views.22

The Commission granted Brandywine's applicatio
n for

transfer with one final warning to the Seminary 
broadcast

group.

In reaching this determination, we have reli
ed upon

the specific representations by the transfere
e indicat-

ing awareness of a licensee's responsibilitie
s. In any

event, this grant is subject to the same conditi
ons appli-

cable to all broadcast grants . . . [includ
ing, among

itemized conditions] . . . that [Brandywine] wi
ll abide

by the requirements of the fairness doctrine (s
ee [Fair-

ness Primer] ) .23

The new management began broadcast opera
tions on

April 29, 1965.

22 /d. at 11 9.

23 Id. at 11 10.
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D. The License Period

Brandywine's initial license period ran from April 29,
1965, through August 1, 1966.24 It is important for this
court to examine WXUR's operations during this period
as these operations are the actual predicate of the action
before us.

When the new management group assumed broadcast
control on April 29, 1965, they began making substantial
changes in the station's program format, despite the fact
that these changes were not indicated in the proposed pro-
gram format as presented by the Seminary in the transfer
application. In addition, one of the programs on which the
Commission placed the greatest reliance in granting the ap-
plication, Interfaith Dialogue, did not first appear on
WXUR until November 28, 1965, some seven months after
the Seminary assumed control of the station.25 The Commis-

24 In re Applications of Brandywine-Main Line Radio, Inc.
for renewal of licenses of Stations WXUR and WXUR-FM,
Media, Pennsylvania, 9 P & F Radio Reg.2d 126 (1967)
(hereinafter "Designation Order").

25 With reference to Interfaith Dialogue the Commission
made the following observation:

Not only was the program not put on at all for almost
seven months, but when it was, Brandywine patently
failed to carry out the important promise to "make every
effort" to get a varied participation. The moderator of
the first broadcast was Norris himself. His guests were his
pastor from York, Pennsylvania, the Reverend Albany,
and George McDonald, a fellow trustee of the American
Patriotic News organization. (Tr. 3635-3636.) From the
second broadcast on December 5, 1965, through April
1966, the moderator was Seminary faculty member Dr.
Gary Cohen. (Tr. 5480, 5596.) On the second (December
5, 1965) broadcast of Inter-faith Dialogue, Dr. Cohen in-
terviewed William Broadwick, an engineer at WXUR and
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sion enumerated a partial listing of programs which did ap-
pear in the early license period although not included in the
Seminary's amended "Typical Program Schedule." On May
3, 1965, WXUR broadcast Lifeline and Manion Forum;
Behind the Headlines on May 4, 1965; Howard Kershner's
Commentary on May 5, 1965; Independent Americans on
May 6, 1965; The Dan Smoot Report on May 7, 1965; Church
League of America on May 8, 1965; and Christian Crusade
on June 14, 1965." In this regard, it is interesting to note

a Seminary student. (WXUR Exh. 49A, Tr. 5514-5519.)
Cohen interviewed Broadwick again on the third (Decem-
ber 12, 1965) broadcast. (Ibid.) On the fourth (Decem-
ber 19, 1965) broadcast, Cohen interviewed Donald Car-
penter, another Seminary student (Ibid.), and on the fifth
broadcast Cohen interviewed the Reverend A. Franklin
Faucett, the Seminary's Registrar. (Ibid.) None of these
broadcasts complied with the Seminary transfer applica-
tion representation that the program would consist of
"round-table" discussions by representatives of "different
faiths." (Appendix D; Bur. Exh. 5.) From that time on,
although not as completely taken up by Seminary people,
the program clearly did not live up to its promise. The
Examiner found it woefully inadequate, and we agree.

In Re Applications of Brandywine-Main Line Radio, Inc. for
Renewal of Licenses of Stations WXUR and WXUR-FM, Me-
dia, Pennsylvania, 24 F.C.C.2d 18, 29 (1970) (hereinafter
"July Decision") .

261d. at ¶ 30. The Commission continued by stating:
These programs, covering controversial issues as they
do, are not merely changes in title from the programs de-
leted from the schedule, which mainly included programs
classified as of the "entertainment" type. We may assume
that the applicant failed to include these programs be-
cause of the opposition to its application, erroneously be-
lieving that the inclusions would have affected our action.
What is important to us is the willingness to withhold
from us the Seminary's intentions with respect to a sub-
stantial amount of programming, for it is clear that the
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the admission by John H. Norris, the station's manager, that
"as soon as the F.C.C. said that. . [the Seminary] could
take the Station over," he commenced making arrangements
for broadcast of the above programs." All of these pro-
grams shared one common characteristic: they were de-
voted almost solely to coverage and discussion of view-
points on controversial issues of public importance. Per-
sonal attacks on the honesty, integrity and character of
both groups and individuals were, unfortunately, not in-
frequent."

Seven months after the Seminary commenced operation
of WXUR, the station was the subject of public condemna-
tion by the Media Borough Council 29 and the House of

intention to carry the programs predated the acquisition
of control and we were never informed of it.

Id. (emphasis added, footnote omitted).

27 Tr. 3727-28. This is despite the directly contradictory
evidence offered by Norris some five weeks earlier to the ef-
fect that the new programs, which he termed the "Nine Hate
Clubs" of the air, were added by him in anticipation of a spon-
sors' boycott. This was not the only inconsistency in the rec-
ord and is, in fact, one of the less serious discrepancies before
us. July Decision, supra, at 31.

28See generally Initial Decision of Hearing Examiner, 24
F.C.C.2d 42, 106 (1970) (hereinafter "Initial Decision").

29 The Minutes of a meeting held on November 18, 1965, of
the Media Borough Council, reflect the following:

Mrs. Austin protested to Council about a program on
WXUR, which she feels promotes hate and dissension by
attacking minority groups. This program is called "Free-
dom of Speech".

She considers this a malicious act and a disgrace to the
citizens of Media.

Mr. Reed stated that a letter should be written to the
Federal Communications Commission.
On motion of Mr. Baker, seconded by Mr. Loughran, a
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Representatives of the Pennsylvania General Assembly."

letter be written to the F.C.C. about this allegedly biased
program of radio station WXUR. So ordered.

J.A. Vol. II, 145e.
The program which caused this furor was entitled Freedom

of Speech, moderated by Thomas Livezey. Freedom of Speech

was a telephone call-in show where Livezey would begin the

program by reading a newspaper article or an editorial or by

making a short statement and then opening the microphones

to people calling in. Livezey frequently made "race baiting"

comments on the air and was particularly livid in his com-

ments regarding minority groups. Livezey often cut callers

off abruptly when they opposed a position which he espoused.

On November 24, 1965, Howard F. Reed, Jr., Solicitor, Bor-

ough of Media, sent a communique to Commission Chairman

Henry on behalf of the Borough Council. In this letter he ex-

pressed the concern of the Council with regard to Freedom

of Speech and commented:
Within the context of free speech, we do, . . . believe that

any radio program inviting the general public to re-

spond by telephone should receive with equal treatment

all calls placed. We do believe that without some regula-

tion by the Commission, this type of radio program,

which is somewhat widespread in its use, can become

deceptive, in fact tend to invite controversy unneces-

sarily, and derogate free speech; most of all, because any

program of this type must necessarily involve controls

and limitations not inherent in other media of communi-

cation, nor so open to public hearing.
J.A. Vol. JI, 145f.
On November 19, 1965, one day after the Media Borough

Council resolution was passed, Livezey was removed from his

position as moderator of Freedom of Speech. At a meeting of

the Council held on January 20, 1966, a motion was made,

following a presentation by representatives of WXUR, stat-

ing that "a letter be sent to the F.C.C. stating that the ob-

jectionable features of [Freedom of Speech] have been

largely eliminated." J.A. Vol. II, 145g. A letter to that effect

was sent to the F.C.C. by Solicitor Reed on February 2, 1966.

J.A. Vol. II, 145h.

" The matter of WXUR's broadcasting policy was brought
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The Seminary's Broadcast Board attempted to soothe some
of the ruffled nerves created by the Freedom of Speech
program,'" and continued its attempts at rehabilitating the
station's image by introducing Inter-Faith Dialogue, prom-
ised in the January 1965 amendment to Brandywine's trans-
fer application, on November 28, 1965.32

WXUR was required to file its renewal application by
early May, 1966. They were sent the necessary "renewal
packet" early in 1966 by the Commission. At this time
WXUR was also continuing to receive more specific coin.-
munications from the Commission relating to complaints it
had received from individuals, community groups and
local governmental bodies. The record discloses that
WXUR made attempts at this time to once again enhance

before the House of Representatives of the Pennsylvania
General Assembly in the form of House Resolution 160 on
December 14, 1965. In pertinent part the Resolution stated
that

[t]he only issue is whether the Reverend McIntire exer-
cises the degree of social and public responsibility which
the law demands of a broadcast licensee. There is a se-
rious question whether Radio Station WXUR, under the
operational control of Reverend McIntire, is giving the
balanced presentation of opposing viewpoints required
of broadcast licensees; therefore be it
RESOLVED, That the House of Representatives of the
Commonwealth of Pennsylvania requests the Federal
Communications Commission to investigate Radio Sta-
tion WXUR, in Media, Pennsylvania to determine
whether or not it is complying with the requirements of
a broadcast licensee; and be it further
RESOLVED, That a copy of this resolution be sent to
the Federal Communications Commission.

J.A. Vol. II, 145a & b.

31 See note 29, supra.

32 J.A. Vol. II, 209.
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its public image by attempting to produce several programs

containing contrasting viewpoints on controversial issues

of public importance. Each of these programs were care-

fully detailed in Brandywine's renewal application filed

May 3, 1966.33 That application would have, if granted, pro-

vided Brandywine a license for a three-year period from

August 1, 1966, through July 31, 1969. Based on Brandy-

wine's operating record from March 17, 1965, through the

May 3, 1966, filing date, nineteen parties opposed the re-

newal application and urged the Commission to deny

Brandywine's application." This opposition was in the

form of a joint pleading filed with the Commission on July

19, 1966.

38 J.A. Vol. II, 207-33.

" The challengers were the AFL-CIO of Pennsylvania, the
American Baptist Convention Division of Evangelism, the
Delaware Valley Council of the American ,Jewish Congress,

the Anti-Defamation League of B'nai B'rith, the Board of
Social Ministry of the Lutheran Synod of Eastern Pennsyl-

vania, B'rith Sholom, the Catholic Community Relations Coun-

cil, the Catholic Star Herald, the Fellowship Commission, the
Greater Philadelphia Council of Churches, the Jewish Com-
munity Relations Council of Greater Philadelphia, the Jewish

Labor Committee, the Media Fellowship House, the Media
Chapter of the NAACP, the New Jersey Council of Churches,

the Philadelphia Urban League, the U.S. Section of the
Women's International League for Peace and Freedom, the
American Jewish Committee, and the Rev. Donald G. Huston,

Pastor, First Presbyterian Church of Lower Marion.

In addition, various persons and organizations, viz., the
Greater Philadelphia Branch of the American Civil Liberties
Union, the House of Representatives of the General Assem-
bly of Pennsylvania, the Unitarian Church of Delaware
County, the Pennsylvania Council of Churches and the Media
Borough Council, wrote the Commission "requesting an in-
vestigation of, or hearing on Brandywine's programming."
July Decision, supra, at Ii 1, fn. 3.
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After considering the submissions of the parties the
Commission found that substantial questions did exist as'to

whether the applicant has met the conditions set forth
in the Commission's . . . [Transfer Order] . . . during
its license period from April 29, 1965 to August 1, 1966;
. . . whether the applicant fully and candidly advised
the Commission of its program plans in connection
with its [transfer] application . . . ; the applicant's ef-
forts to •comply with the Commission's Fairness Doc-
trine, including the personal attack principle; and . . .
whether the applicant has used the facilities of its
stations to serve the sectarian and political views of
its principals and to raise funds for their support
rather than to serve the community generally, and
whether this was misrepresented to the Commission
in its application for acquisition of control of these
stations. In the latter connection, the Commission
notes the charges that the applicant has operated
stations WXUlt and WXUR-FM, as a divisive force
in the community by disparaging racial and religious
groups and by castigating and vilifying persons and
groups espousing views on public controversial issues
different from those of the applicant.35

The Commission adopted a number of issues for hearing
of which four remain pertinent to these proceedings:

• To determine whether the applicant failed to inform
' the Commission fully of its program plans in connec-

tion with its application for acquisition of control of
Stations WXUlt and WXUR-FM ;

• To determine whether the applicant has complied
with the Fairness Doctrine and Section 315 of the
Act by affording a reasonable opportunity for the
discussion of conflicting views on issues of public
importance during its license period;

• To determine whether during its license period the
applicant has complied with the personal attack
principle of the Fairness Doctrine by furnishing

85 Designation Order, supra, at 11 4.
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copies of pertinent tapes, continuities or summaries
to persons or groups attacked, with specific offers of
the stations' facilities for responses, where discus-
sions of controversial public issues have involved
personal attacks

• To determine whether the applicant in connection
with its application for transfer of control of Sta-
tions WXUR and WXUR-FM misrepresented to the
Commission its program plans."

The Commission designated the WXUR renewal applica-

tion for hearing stating that it was

unable to determine that a grant of these renewal
applications would serve the public interest, conven-
ience, and necessity. In order to insure that a full
record is made detailing all pertinent and relevant
facts concerning the applicant's operations of stations
WXUR and WXUR-FM and its representations con-
cerning such application, an evidentiary hearing is
required."

E. The Hearing

Hearing Examiner H. Gifford Trion called the evidentiary
hearing to order on October 2, 1967, in Media, Pennsyl-
vania." The hearings recessed for over three months on
December 15, 1967, after the bulk of the Intervenor's and

36 Id.

37 Id.

38 The transcript reveals that WXUR undertook additional
palliative measures on this date by introducing a new program
entitled Right, Left and Center on its FM frequency. The pro-
gram, which was designed to show left, right and middle-of-
the-road philosophies, lasted only a short time. The Commis-

sion did not consider the program, nor will this court, since

it did not commence for more than a year after the license re-
newal issue arose and was thus totally outside the license pe-

riod. See J.A. Vol. V, 2529-32.
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Broadcast Bureau's evidence had been submitted, to allow

Brandywine to prepare its case. The Brandywine presenta-

tion began on March 20, 1968.39 The record of the hearings

39 The court must comment on the conduct of Brandywine's
counsel, Mr. Cottone, during the course of the hearing. We
comment because his behavior, on more than one occasion dur-

ing the course of the hearing, was injudicious, rude, impudent
and directly obstructive to the proceedings before the exam-

iner. The record before the court is replete with one instance

after another of obstreperous behavior on Mr. Cottone's part.
A few examples from the record will suffice.

BY MR. SCHATTENFIELD:

Q: I will show you what has been marked for identifica-

tion as Intervenor's Exhibits 77 and 78 and ask you if

they embody the positions you have taken with respect
to UNICEF.
MR. COTTONE : Object. Let him identify them first. I
object to the question.
MR. SCHATTENFIELD: Can I finish the question?
PRESIDING EXAMINER: Mr. Cottone, let him finish.
We can move along faster if you stop the useless inter-
ruptions.
MR. COTTONE : I resent you stating "useless interrup-
tions"; I have a right to raise evidentiary objections as I

see fit. If you do not understand the objections, that is
another point.
PRESIDING EXAMINER: I can't rule on them unless
I know what the question is.

J.A. Vol. V, tr. 4383-84.

MR. COTTONE : Let the record show when that remark
was made by the Hearing Examiner, there was a moan
from the audience.
PRESIDING EXAMINER: I am trying to get along
without these perpetual interruptions. The witness has
been handling himself well in giving a lucid account of
everything and a forthright account. Could we go for-
ward with the questions and answers. I sustain the ob-
jection. Let us not go over the pamphlets again.

MR. COTTONE : Now may I look at them?
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closed on June 26, 1968, after a compilation of a nearly
8,000 page record and several hundred exhibits.

F. The Initial Decision

Hearing Examiner Irion released his Initial Decision on
December 13, 1968. This very lengthy examination of the
case 40 was most thorough with regard to findings of fact,
however, the high quality of fact finding led the examiner
to only irrational conclusions and findings of law. Inter-
venors have termed this decision "a whitewash of Brandy-
wine's performance as a licensee" 41-this court must con-

MR. SCHATTENFIELD: What?
MR. COTTONE : May I look at them now?
MR. SCHATTENFIELD: Are you implying I didn't give
them to you before?
MR. COTTONE No; I said, before, I didn't want to
look at them, but now may I look at them?

J.A. Vol. V, tr. 4387-88.
MR. SCHATTENFIELD: Did you ever take any posi-
tion with respect to the Panamanian Treaty?
MR. COTTONE : Pandemonium treaty?
MR. SCHATTENFIELD: I was not referring to you,
Mr. Cottone.
MR. COTTONE : That is clever, but please tell me what
you said.

J.A. Vol. V, tr. 4396.
Perhaps Mr. Cottone's actions can be explained as "perform-
ing" for the home-town crowd. However, the court will not
mute itself to such popcorn and peanuts antics, designed to
create a circus-like atmosphere, which would permeate the
proceedings. The attitude displayed by counsel borders on
the contemptuous and we therefore refuse to let it go unno-
ticed.

4° The Initial Decision was 97 pages long. It contained 275
paragraphs of findings and 54 paragraphs of conclusions.

41 Brief for Intervenors at 12.
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cur in that assessment. Several examples will make this
clear.

1. Presentation of Contrasting Viewpoints on Contro-
versial Issues. Hearing Examiner Irion found that WXUR
should be excused from complying with the fairness doc-
trine because of the small staff retained by the station.
Secondly, he found that programming on WXUR was bal-
anced by the programming of other licensees in the Phila-
delphia market. Both of these conclusions are clearly
erroneous. The fairness doctrine applies to all licensees,
while area wide programming is not a valid consideration
in determining whether a licensee has complied with the
fairness requirements. See Green v. F.C.C.42

2. Personal Attack Violations. The Examiner made
numerous findings against WXUR for failure to comply
with the personal attack principle of the fairness doctrine.
However, his conclusions fail to recommend any sanctions
for these numerous violations. It is not necessary for this
court to prepare a line-by-line analysis and refutation of
the Examiner's decision; nor would it be prudent for us to
do so as the Commission has issued its own detailed opinion
reversing the Examiner. Nonetheless we are sufficiently
disturbed by the Examiner's final conclusion to pause for
a moment to reflect and comment. Examiner Irion con-
cluded by saying:

Thus the decision must be shaped by ultimate objec-tives rather than by isolated instances of error. Thiswill not be an invitation to carelessness or disregard

42 Green v. F.C.C., 144 U.S. App. D.C. 353, 447 F.2d 323(1971), wherein this court stated: "that a licensee chargedwith violation of the Fairness Doctrine may [not] seek abso-lution by reference to compliance with it by other licensees."Through some stroke of the imagination Brandywine citesthe Green decision to the court for exactly the opposite prop-osition.
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of the ethical principles involved in the personal attack
rules since punishment by forfeiture will always await
the transgressor but, in the unusual circumstances of
this case, Draconian justice is inadvisable."

It is clear to this court, as it was to the Commission, that
the Examiner began his herculean opinion by determining
both his conclusion and ultimate disposition of this case.
Rather than suiting his conclusions to "let the punishment
fit the crime", he chose to adopt a benevolent stance ill-
suited to the facts in this case. The Initial Decision allows
appearance to tyrannize over truth. The facts surrounding
Brandywine's operation of WXUR are neither so pliant
nor sufficiently malleable to allow for the conclusions of the
Examiner.

The opinion did contain a number of findings adverse to
Brandywine; however, the licensee failed to file exceptions
as to any of these matters.44 Both intervenors and the
Broadcast Bureau of the Commission filed extensive
exceptions.

G. The Commission's Decision

The Commission refused to adopt the Hearing Exam-
iner's Initial Opinion and adopted its own opinion on July
7, 1970 in which it denied the licensee's application for re-

43 Initial Decision, supra, 24 F.C.C.2d at 139.

44 Section 1.277 of the Commission's Rules and Regulations
requires that exceptions be taken from adverse findings to
preserve any objections on appeal.

(a) Each exception to an initial decision or to any part
of the record or proceeding in any case, including rul-
ings upon motions or objections, shall point out with
particularity alleged errors in the decision or ruling and
shall contain specific references to the page or pages . . .
on which the exception is based. Any objection not saved
by exception pursuant to this section is waived. . . .

47 C.F.R. § 1.277 (a) (1972) (emphasis supplied) .
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newal after an independent review of the record. In its
review the Commission drew adverse conclusions with ref-
erence to Brandywine's compliance with the fairness doc-
trine," compliance with the pers.onal attack principle," and
also with reference to the manner in which Brandywine mis-
represented its program plans to the Commission.° Let us
examine the Commission's reasoning in each area sep-
arately.

1. The Fairness Doctrine

The fairness doctrine was, in the Commission's view, the
central aspect of the litigation. The reason for this is ax-
iomatic—prior to issuing Brandywine's initial license a
tremendous amount of concern was expressed to the Com-
mission by numerous parties, each fearing that WXIM
would fail to comply with the doctrine. Brandywine's re-
sponse to these fears was clear and apparently forthright—
it had promised at the time of the transfer application to
fully comply with the doctrine." In point of fact, the de-
cision of the Commission had "reiterated the necessity that
a licensee serve the public interest by adherence to the
Fairness Doctrine, including the personal attack prin-
ciple." 49

The Commission proceeded to review the record, includ-
ing fifteen days of monitored broadcasts," and concluded

45 July Decision, supra, at 111 8-14.
4° Id. at 1111 18-22.

"id. at III 23-32.

4° See pp. 10-11, supra.

4° July Decision, supra, at 1118.

5° After receiving a large number of complaints from lis-
teners about alleged programming abuses, the Broadcast Bu-
reau monitored broadcasts on WXUR for eight consecutive



25

"that Brandywine under its new ownership did not make
reasonable efforts to comply with the Fairness Doctrine
during the license period." " The Commission discovered,
as a result of studying the submissions based on the moni-
tored periods, that WXUR had failed to comply in a number
of instances in which one side of an issue was broadcast

during these periods without presenting any opposing
viewpoints on any but one of these issues, and with
an insignificant presentation on that issue, despite the
fact that such controversial issue programming was a
substantial part of WXUR's total programming."

Additionally, the Commission found that WXUR had
failed to affirmatively come forth with the requisite respon-
sive evidence necessary to illustrate Brandywine's efforts
to assure compliance with both the fairness doctrine and
the personal attack principles, as promised in the initial
transfer application. The Commission found that:

Brandywine failed to establish any regular procedure
for previewing, monitoring or reviewing its broad-
casts, and thus did not regularly know what views were
being presented on controversial issues of public im-
portance. Despite the prima facie evidence presented
by the other parties on this issue, Brandywine did not
respond with any further review of its treatment of
such controversial issues, either for the full license
period or any smaller reasonable segment of time.
Furthermore it made no showing of public announce-
ments inviting the presentation of contrasting views
at the times the issues in Appendix A (or others) were
discussed, nor of any other adequate action to en-
courage the presentation of contrasting viewpoints on
these issues. [53] Brandywine relies upon certain call-in

days in the middle of the license period. The intervenors taped
seven other consecutive days, also during the license period.

b' July Decision, supra, at ¶ 9.

52 Id. See also Appendix A to the July Decision, supra.

53 We believe that remedial action subsequent to the time
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and interview programs as meeting its fairness obliga-
tions. However, our review of the record shows that
these programs were inadequate to this purpose be-
cause they either were not directed at obtaining oppos-
ing views on the issues (i.e., speakers were not secured
or presented in connection with these issues), or were
so conducted as to discourage the presentation of views
not shared by their moderators."

WXUR contended that Rev. McIntire had undertaken
substantive efforts to assure compliance with the fairness
doctrine. This submission took the form of letters which
evidenced unaccepted invitations to appear on the 20th
Century Reformation Hour. The Commission rejected this
would-be indicia of compliance since "these were not invi-
tations by the licensee and, more important, they do not
constitute adequate invitations to present contrasting views
on the issues set forth in Appendix A." 55 Similarly, the
Commission rejected the suggestion that the licensee's fair-
ness obligations could be met by the existence of a daily
one-hour call-in program, entitled Freedom of Speech, on
which a listener could comment briefly on any topic he
wished.5° "On the contrary," the Commission stated, "its
operation demonstrates a failure to provide a fair forum
by a licensee specifically on notice of its responsibilities in
the fairness area." 57 This was especially true since, from

when Brandywine's renewal was put in doubt is not entitled
to weight. See Immaculate Conception Church of Los Angeles
v. Federal Communications Commission., 116 U.S.App.D.C. 73,
320 F.2d 795, cert. denied, 375 U.S. 904. (Footnote renum-
bered).

54 July Decision, supra, at ¶ 10.

65 July Decision, supra, at ¶ 11. See particularly fn.9 for the
reasons that these invitations were viewed as being inade-
quate.

66 Id.
57 id.
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the inception of the program until the replacement of
Thomas Livezey as moderator, after the adverse resolution
of the Media Borough Council," the program

was conducted so as to discourage viewpoints with
which [the moderator] disagreed. From the outset he
both cut off and insulted callers who did not share his
views. This conduct, for which Brandywine is of course
responsible, is patently inconsistent with the require-
ment of fairness.59

Likewise, the Commission rejected two other daily pro-
grams as examples of efforts to provide the required bal-
ance. The first of these was Delaware County Today" on
which the moderator dealt with those opposed to his views
by "rough[ing them] up" and by "forc[ing them] to give
their views in an antagonistic 'setting."'" The second pro-
gram on which WXUR sought to rely was Radio Free
Philadelphia." The commencement of this program was
shortly after Brandywine filed its renewal application with
the Commission and shortly prior to the filing of the peti-
tions to deny. Therefore, the program had a very brief
period of relevance to this proceeding."

58 See p. 14, supra.

59 July Decision, supra, at ¶ 11.

" A daily interview program which lasted from 30 to 45
minutes a day.

6' July Decision, supra, at IT 12. The Commission specifi-
cally rejected the Examiner's contention that WXUR should
be given credit toward balance for invitations extended on
this program, but refused, by those fearing to be "roughed
up." Id.

62 This program commenced in May 1966 and appeared
twice each week. Brandywine has failed, however, to indicate
when relevant views were broadcast.

63 The moderator of this program was of no significant as-
sistance at the hearing. He was uncertain as to what matters

40,
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The Commission indicated that a detailed discussion of
these programs and issues was necessary

both because they are critical to resolution of the fair-
ness issue in this case and because the Examiner
neither tied his view that WXUR had put on all shades
of the political spectrum to the station's treatment of
particular controversial issues nor made a distinction
between the pre- and post-renewal date programming.
We are not concerned with the social, political, or re-
ligious philosophy of the licensee or any person using
its facilities. Our interest is in the right of the public
to a reasonable opportunity to hear contrasting views
on controversial issues; whether this right has been
accorded by the licensee can be determined only in
the context of issues, not by generalized political labels.
In the face of particular attention being drawn to the
necessity for fairness at the time control of the station
was transferred, the record shows no reasonable at-
tempt to meet the station's obligations in this area. See
Editorializing by Broadcast Licensees, 13 FCC 1246
(1949)."

The Commission refused to give weight to the Examiner's
conclusion that WXUR's small staff in some way excul-
pated the station for its failure to achieve balance in
fairness.

The objective of the Fairness Doctrine is to protect
the listeners' right of access to information about all
sides of controversial issues of public importance. No

were discussed and when they had been under discussion.
There was no identification by any other party as to the con-
tent, time, or relevance of material broadcast on this program.
July Decision, supra, at ¶ 13.

We also note that brief references to what someone
had said (usually based upon a press report), used as
the basis of an attack upon the statement (see, e.g., Bu-
reau Exh. 1-B, pp. 23-25), do not constitute a fair op-
portunity for the presentation of an opposing view.

Id. at IT 15 (footnote renumbered).
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showing has been made of inability to comply with
fairness requirements because of financial limitations."

The Commission was also unmoved by Brandywine's "al-
leged delegation of Fairness Doctrine responsibilities to the
sponsors or producers of the programs it broadcast. (Tr.
7874-75)." 66

Fairness Doctrine responsibilities may not be dele-
gated. Editorializing by Broadcast Licensees, 13
F.C.C. at 1248; see also "Living Should Be Fun," 33
F.C.C. 101, 107(1962) . [T]he ultimate responsibil-
ity for compliance with the Fairness Doctrine rests
with the licensee. Norris [the General Manager] must
have known this if he understood the Doctrine as thor-
oughly as he claimed. (See Tr. 1664-65 and 1880-82.)
In any event, we have not found that any delegee ade-
quately performed these functions."

The Commission concluded its consideration of this topic
by finding that Brandywine "was indifferent to its affirma-
tive obligation 'to encourage and implement the broadcast
of all sides of controversial public issues' (paragraph 9,
Editorializing by Broadcast Licensees, 13 F.C.C. at 1251),
and indeed it was hostile to such broadcasts." 68

2. Personal Attack Principle

It was clear to the Commission, as it was to Examiner
Irion, that WXUR "repeatedly violated the personal
attack principle." 09 This was in spite of specific instruc-
tions from the Commission to Brandywine at the time
that the initial transfer application was approved. This
court need not recount these violations seriatim as the

65 Id. at 11 16.
66 Id.

67 Id.

68 Id. at ¶T 17.
69 Id. atj 18.
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Commission has already done so for us." The Commis-

sion continued by noting that the Examiner had found

additional attacks, as to which no exceptions were taken

by Brandywine; however, the Commission found it unne-

cessary to "adopt all of the Examiner's findings in this

respect," because recitation of "indisputable examples is

sufficient." "

Subsequent to the attacks in issue in the case at bar

the personal attack principle was codified into a formal

rule.72 Under the terms of the rule the Commission

exempted bona-fide newscasts, bona-fide interviews, and

on-the-spot coverage of bona-fide news events from the

earlier reply requirehients of the principle. Examination

discloses that none of these exemptions prove applicable

to the attacks broadcast by Brandywine and hence,

"Brandywine was. .. obligated to comply with the personal

attack principle in regard to each one of the personal

attacks." 73 In each case the Commission found that

Brandywine failed to give notice to the party attacked as

required; they failed to send the required copies of trans-

scripts, tapes or summaries; and similarly, they failed 
to

offer an opportunity to reply to the aggrieved party 
as

required. More dispositive, however, was the fact that:

Brandywine had not established any procedures to

insure compliance. (Tr. 16(2-1670.) For example,

Brandywine did not arrange to know either before

7° See Appendix B to he July Decision wherein the Com-

mission enumerates the personal attacks made while discus-

sing controversial public issues, viz., the Vietnam War, issues

relating to civil liberties, and issues relating to the loyalty of

federal officials.

"July Decision, supra, at IT 19.
• 

72 Procedures in the Event of a Personal Attack, 12 F. 
.

C.C.

2d250 (1968).

73 July Decision, supra, at ¶ 20.
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or at the time of broadcast whether a given broad-

cast contained any personal attacks. (Ibid.) Brandy-

wine was therefore incapable of sending transcript
s,

tapes or summaries of the broadcasts to those

attacked either prior to or at the time of the broad-

cast."

74 Id.
This leads to one of the fundamental difficulties with this

case, i.e., Brandywine's apparent refusal to undertake the

necessary steps to insure compliance in the personal attack

area. We reprint the following transcript excerpt to exemplify

this point. Mr. Schattenfield is examining Mr. Norris, the

station manager.
Q. Do you have someone listen to the tape prior to its

being run?
A. I mentioned previously that we don't censor th

e

broadcast.
Q. I didn't say censor. I said listen.

A. That would be censoring.

Q. You don't listen to each tape before it is broadc
ast

as a standard, do you?

A. No, that is impossible. I am only one individual.

Q. Do you have procedures at the station so that s
ome-

body listens to the tapes?

A. On Pastor Bob and some of the local ones. I beli
eve

Pastor Bob is on only one station, WXUR. There 
are

other broadcasters that are on just this station.

Q. But he doesn't have a tape?

A. He doesn't have a tape. It is done live.

Q. On those programs you receive on tape, is it a

standard operating procedure for you or someone un
der

your direction to listen to them?

A. Not standard, we take it like we would on a network.

Q. Is it standard procedure for you to have someone

monitor it while they are on the air?

MR. COTTONE : That question has been asked and an-

swered.
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Again, the station's argument to the effect that its small

staff excused it from performing in this area was unper-

suasive. The Examiner was willing to excuse WXUR

since those attacked often showed no concern; however,

the principle was never geared at protecting persons from

personal abuse, but rather "to enable the listening public

to hear expositions of the various positions taken by

responsible individuals and groups on important dis-

puted issues." 75

The Commission concluded that "Brandywine simply

ignored its plain duty to the public" and that this conduct

was "particularly reprehensible in light of the fact that

PRESIDING EXAMINER: I don't believe that pre-
cise question was asked. If it was I don't remember.

THE WITNESS: While it is on the air we didn't say to

the announcers or the person on the air, "You must listen

to that." I believe most of our help do listen to the

programs.

Q. Is it standard operating procedure for the sta-

tion to assign someone to listen to each program as it

is broadcast, each taped program as it is broadcast over

WXUR, to determine whether positions are taken with

respect to controversial issues and/or whether statements

have been made which may be construed as attacks on

individuals or groups?
A. Not in every case.

Tr. 1699-1701.

Thus the record is clear. Norris openly admitted that he

either was physically incapable of personally dealing with

personal attack problems or that the station was incapable of

dealing with them. In addition, and of greater moment to this

proceeding, was Norris' attitude that attempts at compliance

would be tantamount to censorship. This obstinate and ob-

durate approach is indicative of a schematic design to frus-

trate compliance in this critical area.

75 July Decision, supra, at ¶ 21; 13 F.C.C. at 1249 and Red

Lion Broadcasting Co., Inc. v. F.C.C., 395 U.S. 367 (1969).
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the licensee had been cautioned at the outset concerning

its duties in this area."

3. Representations as to Programming

The Commission noted that an independent basis for

denying the Brandywine renewal application was WXUR's

utter failure to live up to its original representations

concerning its program plans. The much-touted Inter-

faith Forum," which was designed to promote open dis-

cussion concerning matters of modern-day religion, did

not appear until November 28, 1965, ten days after the

Media Borough Council's resolution, despite the fact that

the program was promised specifically in Brandywine's

January 25, 1965 transfer application amendment's When

Interfaith Forum did finally make its belated debut it did

not fulfill its advertised purpose to "'make every effort'

to get a varied participation." The show never took the

form of the promised round-table discussion but was an

interview show on which students or faculty of the Faith

Theological Seminary simply interviewed fellow seminar-

ians. Brandywine sought to explain this away by claim-

ing that the Greater Philadelphia Council of Churches

had deliberately boycotted the program; yet, there is no

support for this proposition in the record."

Brandywine's actual programming practices were far

more objectionable than the singular failure of Interfaith

Forum to appear. From the very inception of Brandy-

wine's control of WXUR there was a marked deviation

from the original programming representations made to

78 Id. at ¶ 22.

77 For a description of this program see p. 6-7, supra.

78 July Decision, supra, at ¶ 25.

79 Id. at ¶1126-28.
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the Commission. Between April 29, 1965 and May 8, 1965
WXUR replaced a number of promised programs, mostly
classified as "entertainment," with seven new programs.8°
The Commission found, and logic dictates that this court
agree, that the plans for each of these programs predated
the actual transfer. These changes must be viewed as
substantial inasmuch as they differed significantly from
those programs which they were replacing and were a de-
parture from the general format promised in the Brandy-
wine transfer application: i.e., programming designed "for
the purpose of broadcasting the Gospel of Our Lord and
Savior Jesus Christ, for the defense of the Gospel and for
the purposes set forth in the Seminary's Charter of In-
corporation." 81

The Commission refused to accept station manager
Norris' representation that these new programs, for
which sponsors allegedly purchased time from WXUR,
were born of economic necessity in response to an alleged
boycott on the part of commercial advertisers. Despite
Brandywine's assertion that this action was in anticipa-
tion of the boycott, seven of the eight programs listed in
footnote 80 were on the air between four and nine days after
Brandywine's assumption of control." Three of these
programs were sponsored by an organization called the
"American Patriotic News", which never paid any spon-
sorship fees to WXUR. As Norris was a trustee of the
"American Patriotic News" and station manager of
WXUR, it is safe to assume that be was aware that these

80 In order of appearance the new programs were entitled:Lifelive; Manion Forum; Behind the Headlines; HowardKershner's Commevtary; Independent Americans; The DanSmoot Report; and Church League of America.
81 J.A. Vol. II, 99.

82 July Decision, supra, at 31.
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three programs were generating no income. The Com-
mission concluded that the Faith Theological Seminary

[failed to apprise us] fully concerning program plans,
and also a significant departure from an express
representation concerning the fair treatment of all
religious faiths [sic]. In view of the circumstances,
these failures can not be laid to inadvertence. They
must be considered a conscious course of conduct.83

The Commission closed its 23-page opinion by stating:

We conclude upon an evaluation of all the relevant
and material evidence contained in the hearing
record, that renewals of the 1VXUR and WXUR-FM
licenses should not be granted. The record demon-
strates that Brandywine failed to provide reasonable
opportunities for the presentation of contrasting
views on controversial issues of public importance,
that it ignored the personal attack principle of the
Fairness Doctrine, that the applicant's representa-
tions as to the manner in which the station would be
operated were not adhered to, that no adequate
efforts were made to keep the station attuned to the
community's or area's ,needs and interests, and that
no showing has been made that it was, in fact, so
attuned. Any one of these violations would alone be
sufficient to require denying the renewals here, and
the violations are rendered even more serious by the
fact that we carefully drew the Seminary's attention
to a licensee's responsibilities before we approved
transfer of the stations to its ownership and control."

On August 6, 1970 Brandywine filed a motion to recon-
sider with the Commission.

83 Id. at ¶ 32. The Commisiion also considered the atten-
tion Brandywine had given to community needs and inter-
ests. However, since this ground for denial was deleted in the
Commission's opinion on reconsideration, we do not discuss
those findings here. Interested parties are directed to ¶¶ 33-38
of the July Decision, supra.

84 Id. at ¶ 39 (emphasis supplied).
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11. Commission's Opinion on Reconsideration

The Commission released its Memorandum Opinion and
Order 85 denying Brandywine's request for reconsidera-
tion on February 11, 1971. The central theme raised by
Brandywine constituted an assertion that the Commis-
sion's July Decision extended the concept of the fairness
doctrine to an unconstitutional brink in that the July
Decision was predicated upon "a disapproval of the con-
tent of the programs on WXUR." The Commission com-
mented:

Our decision was based solely upon fairness conceptswhose constitutional validity has been sustained bythe Supreme Court in Red Lion Broadcasting Co.,Inc. v. le.C.C., 395 U.S. 367 (1969) and in no senseupon any Commission attitude toward the contentof any view expressed over Brandywine's facilities."
The Commission expressed the view that Brandywine's
failure to meet the affirmative duty set foLth in Red Lion
Broadcasting Co., Inc. v. F.C.C.87 to "offer to make avail-
able a reasonable amount of broadcast time to those who
have a view different from that which has already been
expressed on the station",88 was not beyond the pale of
constitutional reach by the Commission, merely by demon-
strating the existence of offers of time during which the
proponents of contrasting views were harassed. The
Commission stressed that this was a matter of presenta-
tion and not one of content.

85 In Re Applications of Brandywine-Main Line Radio, Inc.
For Renewal of Licenses of Stations WXUR and WXUR-FM,
Media, Pa., 27 F.C.C.2d 565 (1971) (hereinafter the "Feb-
ruary Decision").

86 1d. at ¶ 4.

87 395 U.S. 367 (1969) .

88 395 U.S. at 391.



37

[W]e did not hold that . . . there was anything wrong
per se in harassing conduct by a moderator, but only
that Brandywine could not rely for its achievement of
fairness upon a program where one side was singled
out for harassment."

The Commission proceeded to consider each of the
issues which Brandywine raised and concluded by reaffirm-
ing the majority of its earlier views. Let us consider each
issue separately as we did with regard to the July Decision.

1. The Fairness Issue

In its petition for reconsideration Brandywine in no
way challenged the Commission's earlier finding that

despite Brandywine's initial representation and despite
the Commission's strong warning in the transfer decision,

"Brandywine had taken no steps to encourage the presen-

tation of contrasting views on several issues of public

importance where it had presented one side on each of

these issues." 9° Brandywine contended that it had broad-
cast material on certain news, interview, and call-in shows
which, although never considered by the Commission, did
satisfy the fairness doctrine requirements as to these

issues. The Commission began by reminding the licensee

39 February Decision, supra, at ¶ 4, fn. 1. The Commission
continued by stating:

We do not agree with Brandywine that our finding that
fairness could not be achieved in a one-sidedly hostile
setting was unfairly considered in the absence of a
"warning" ruling. We have recently enunciated the
same position in another case, Butte Broadcasting Co.,
22 FCC2d 7 (1970), and we cannot accept the view that
it is the sort of ruling which a licensee could not be ex-
pected to anticipate in the absence of a prior precedent.

Id.

99 Id. at 1.1 5.
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that its affirmative duties in the fairness arena would not
be satisfied

by leaving the expression of contrasting views to such
happenstance as the remarks of an unknown person
on a call-in program, or to the possibility that a per-
tinent question will be asked on a general interview
program unannounced as dealing with any particular
issue and not presenting a guest selected as a respon-
sible spokesman of a contrasting view."

The Commission did not stop at this juncture but rather
continued on to re-examine the material cited by petition-
ers and determined that this material was not "an expres-
sion of conflicting viewpoints in a reasonable ratio which
might make a denial of renewal inappropriate." 92 The
Commission commenced with an evidentiary point—the
affirmative cases presented by the intervenors and the
Broadcast Bureau, based on the two weeks of monitored
programming, placed an evidentiary burden on Brandy-
wine which could not be satisfied merely by demonstrating
some instances of the expression of opposing views in

other time periods without also taking account of any
further expression of the original views in such other time
periods." °" Brandywine failed to produce any evidence
concerning what was broadcast during the periods they
cited to the Commission except for those specific matters
on which Brandywine relied. The Commission went on to
say:

In the face of the prima facie showing that its treat-
ment of certain issues was unfair, Brandywine
clearly was required to show how it encouraged the
presentation of opposing views, or at least that the
presentation of such views constituted a reasonable

91 Id. at IT 6.
02 id.

93 Id. at l 7.
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proportion to the time devoted to the issues, either
throughout the license period or, at the minimum, (lur-
ing some other representative period of time. . . .
Therefore, we adhere to our conclusion that Brandy-
wine failed not only to seek some balance of oppos-
ing views but to carry opposing views in any fair
ratio."

Brandywine attempted to have the Commission exclude
certain broadcast statements by Dr. McIntire since they
were "religious." The decision on which this attempt
was founded was without relevance. The Murray Letter,
on which Brandywine sought to rely, only held that devo-
tional services were not a controversial issue within the
scope and meaning of the fairness doctrine; but "[t]he fair-
ness doctrine extends to all expressions of views on con-
troversial issues of public importance, whether or not
they may be deemed religious views by some persons."°°
This bolding, the Commission stated, "is no more an
abridgement of freedom of religion than of freedom of
speech, an issue already decided by the Supreme Court in
Red Lion Broadcasting Co., supra."'

Brandywine charged that the Commission had neglected
to consider various invitations to certain spokesmen. The
Commission replied by commenting that "Brandywine mis-
takes our disagreement with its arguments for failure to
consider them." The Commission once again detailed
its reasons for finding the Brandywine invitations made-

04 Id.

95 Brandywine sought to base this argument, which the
Commission rejected, on Madalyn Murray, 40 F.C.C. 647
(1965).

"February Decision, supra, at ¶ 11.

97 Id.

99 Id. at if 12.
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quate. It also discounted McIntire's sundry invitations
since they did not emanate from the licensee as the law
requires. The Commission noted that its action was based
primarily on the inadequacy of the various offers and
once again spoke to Brandywine's practice of delegating
its responsibilities under the fairness doctrine:

Certainly if Dr. McIntire had made adequate invita-tions corresponding to the issues and had succeeded
in getting spokesmen with opposing viewpoints to
speak on his program, Brandywine would have been
able to rely upon this success in complying with the
fairness doctrine. However, the converse does not
obtain. Brandywine cannot absolve itself from failure
to comply by merely pointing to Dr. McIntire's abor-
tive efforts. Dr. McIntire's inadequate invitations
and failure to get acceptances do not discharge
Brandywine froin its fairness duties. As we stated
in the decision, "the ultimate responsibility of compli-
ance with the fairness doctrine rests with the licen-
see." "

On the positive side of the scale, the Commission decided
that based on materials broadcast outside of the monitored
weeks that WXUR "should be given the benefit of the
doubt"1" with regard to its coverage of the Vietnam
War issue. However, the Commission found that with
reference to issues relating to federal administration
policy and activities, civil rights and liberties, United
States foreign relations, the proposed New Jersey group

99 Id. at ¶ 13. The Commission, in response to an allegation
that the same reasoning applies to networks, stated:

[I]f the network pr6ents both sides of a controversial
issue, the affiliates which carry these broadcasts are not
obligated to do more; hut if the network fails to present
opposing views, the affiliate is not thereby excused from
its obligation to do so.

Id.
100 Id. at 11 7, fn. 6.
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defamation law, major news media, and loyalty of fed-
eral officials, that the citations submitted by Brandywine
were either inadequate, inaccurate, lacking or insufficient
in light of the balance of one-sided broadcast presenta-
tion."'

2. Personal Attack Principle

Brandywine attempted to escape the evidentiary burden
placed on it by the Commission by claiming that the stand-
ards imposed by the Commission were too vague. The
Commission dealt with this allegation by stating:

Brandywine contends that our judgment that itcarried personal attacks without notifying the per-sons attacked of their right to respond is without
evidentiary support and that we have no clear
definition of "honesty, character, integrity or like
personal qualities" against which to measure Brandy-
wine's actions. However, the Supreme Court has
sustained the rules against the charge of vague-
ness in Red Lion Broadcasting Co., supra, and we
think that the attacks made over WXUR (see Appen-
dix B of our decision) were such that no reasonable
doubt exists as to their proper characterization.
Brandywine further charges that we have not ex-
plained why the attacks were not made during exempt
news broadcasts. Putting aside the fact that Brandy-
wine does not in fact assert that the attacks were
made during bona fide news programs—something it
should do if it believes we were in error—we think itplain that they were not. Brandywine did not intro-duce these programs when they were broadcast asnewscasts and they consisted entirely of comments notcommonly considered to be news reporting.102

In addition, the Commission rejected Brandywine's ar-
gument that an adverse finding with respect to the per-

1°11d.

"2 Id. at 17, 14.
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sonal attack principle was inconsistent with other Com-
mission rulings in this area.103 The Commission also ruled
that a 1969 finding by its Broadcast Bureau was not incon-
sistent with its ruling concerning certain remarks, not at
issue in the case, broadcast by Brandywine. The Com-
mission held the 1969 staff decision to be correct.

In any event, what is important here is not whether
there may be a reasonable doubt as to the correctness
of the gtaff ruling in another situation, but rather
whether there was such a doubt about the comments
. . . in this case. We do not believe that Brandywine
could have had such a doubt; nevertheless, it failed
to follow the requirements of the rules.'"

The final contention in this area, which the Commission
also rejected, was that the Commission's decision consti-
tuted an unconstitutional ex post facto approach to the
July, 1967 personal attack rules. The reason that the
Commission rejected this contention was that the rules
codified precepts which were already in effect and which
Brandywine had specifically been made aware of by the
Commission's transfer order."'

103 Brandywine sought to draw an analogy to the case of
In re Complaint by Mrs. Dorothy Healey, 24 F.C.C.2d 487
(1970) which involved an exemption for a bona fide newscast
or to the case of Station WAVA, 14 P & F Radio Reg.2d
180 (1968) wherein the Commission held there was no attack
upon

"honesty, integrity, character, or like personal qualities"
to say: "as the field is now drawn, only Hubert Humphrey,
a product of New Deal thinking, and Richard Nixon, a
product of the Eisenhower years, probably are incapable
of establishing any meaningful liaison with this gen-
eration."

February Decision, .supra, at 1115.
'°4 1d. at ¶16.

105 Id. at ¶ 17.
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3. Representations Concerning Program Plans
Once again, the Commission stressed that its concern

was not with title changes being made to the program
schedule but to Brandywine's "willingness to withhold
[its] intentions with respect to a substantial amount of
programming." 100 The action taken against Brandywine
had nothing to do with program content; it was aimed
against ),\TXUR solely because of its failure to "candidly
advise us and the public of its intentions." 1" The Com-
mission determined that its concern was not based on
WXUR's motive but rather its conduct.

"The fact of concealment may be more significantthan the facts concealed. The willingness to deceivea regulatory body may.be disclosed by immaterial anduseless deceptions as well as by material and per-suasive ones." F.C.C. v. WOKO, Inc., 329 U.S. 223,227 (1946).1"

The Commission concluded the February Decision by
deleting its adverse findings in the July Dccision as to the
issue of ascertainment of community needs 109 and found,

"6 Id. at ¶ 18.

'°71d. at ¶11 18-19.

1081d. at ¶ 18.

1°9 Id. at ¶¶ 20-27. In his statement concurring in part and
dissenting in part, Commissioner Nicholas Johnson dissented
from this finding. He stated:

There is little question in My mind that 13randywine has
failed, and failed dismally, in its duty under the standards
set out above to ascertain its community's needs for
broadcast service.

He continued:
In sum, I see no good reason in this case to suddenly
retreat from our earlier more sensible analysis of theFairness and Ascertainment issues--even given the fact


