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Concurring Opinion by WRIGHT, Circuit Judge at p. 92.

TAmm, Circuit Judge: We hold no freedom more invi-
olable than our precious first amendment right to freedom
of speech. Free and unfettered debate has been a corner-
stone of our Republic for almost two hundred years. Any
attempt to silence those who would speak, no matter how
unpopular their opinions, no matter how controversial
their views, must be met with immovable opposition by
those who cherish our basic freedoms and hold them dear.

[T]he peculiar evil of silLcing the expression of opin-
ion is that it is robbing the human race; posterity as
well as the existing generation; those who dissent from
the opinion still more. than those who hold it. If the
opinion is right, they are deprived of the opportunity
of exchanging error for truth: if wrong, they lose
what is almost as great a benefit, the clearer perception
and livelier impression of truth, produced by its col-
lision with error.' •

This is the setting in which we must consider the dispute
arising from the refusal of the Federal Communications
Commission (hereinafter "the Commission") to renew the
broadcast license of Brandywine-Main Line Radio, Inc.
(hereinafter either "Brandywine" or "WX UR") as licensee
of radio stations WXUR and WXUR-FM, located in Media,
Pennsylvania.2 Yet, even in light of the extremely high
standard which we have set in this case, we must affirm the
opinion of the Commission.

1 J. MILL, ON LIBERTY, quoted in Buckley v. Meng, 35 Misc.
2d 467, 474, 230 N.Y.S.2d 924, 932 (Sup. Ct. 1962) .

2 Despite the fact that two stations, WXUR and WXUR-FM,
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I. FACTUAL BACKGROUND

A. Early Operation of WXUR

Brandywine was licensed to operate WXUR in 1962 by

the Commission after a determination that such license

would be beneficial in serving the public interest. WXUR-

AM is a daytime standard broadcast station while WXUR-

FM is a full-time station. The two stations are the sole

stations in Media, Pennsylvania. As has been known to

happen, Brandywine suffered financial reverses and the

stockholders expressed an interest in selling the company

in 1964. Contemporaneously, Station WVC1I, located in

Chester, Pennsylvania (a town which neighbors Media)

elected to terminate broadcasting 20th Century Reforma-

tion Hour, the program produced by Dr. Carl McIntire.3

are involved in this suit, any reference to "WXUR" will be em-
ployed to designate both the AM and FM frequencies, unless
otherwise indicated.

3 Dr. McIntire testified at the hearing for license renewal
that:

I received notice [from WVCH] informing me the pro-
gram would be terminated and we made a very great is-
sue of it publicly here and committees were organized to
see if it couldn't be continued. The reason given for [can-
cellation], as given to us, was that it was the advice of
the attorneys in Washington in connection with their FCC
problems that led them to put me off.

When asked how he had obtained this information, McIntire
continued:

It was obtained by a committee that went by the pres-
sures [sic] that were built up as to just what was the rew-
son Dr. McIntire was being removed and when we found
this difficulty with the FCC or with its attorneys in con-
nection with the FCC, the same problem confronted me as
I sought to get on the other stations in the community.
When we found that we were virtually blacked out and
that our views, our opinions were not going to be aired
in the community, we became interested in purchasing a
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This event left Rev. McIntire with no outlet for his pro-
gram in the Philadelphia broadcast market. It is under-
standable, therefore, that when Dr. McIntire learned that
WXUR might be available, the Faith Theological Sem-
inary 4 (hereinafter "the Seminary") entered into an agree-
ment to purchase Brandywine's stockholders' interests in
October, 19E34. The Seminary filed an application with. the
Commission seeking approval for the proposed purchase of
Brandywine's stock and for Commission approval for the
Seminary's proposed operation of WXIJR.

B. The Transfer Application

In its proposal to the Commission the Seminary stated
that it would continue the station's general format of broad-
casting entertainment, talk shows and short newscasts,
and in addition, two one-hour religious programs would
be broadcast each weekday; 5 the station would also broad-
cast religious programs until noon on Sunday.6 The terms
of the Seminary application sought Commission permis-
sion to operate "for the principal purpose of broadcasting
the Gospel of our Lord and Saviour Jesus Christ, for the
defense of the Gospel, and for the purposes set forth in
the Charter of Incorporation." This application was not

station or being a part of a purchase in some way so that
a program such as mine could be aired in the community.

J.A. Vol. V, 4236-37.

4 Faith Theological Seminary is located in Elkins Park,
Pennsylvania, near Philadelphia. Reverend McIntire presided
over the Seminary's Board of Directors at the time the offer
to purchase Brandywine was tendered.

5 These two programs were Missionary Hour and Gospel
Hour.

The Sunday morning programs were entitled: It's Sunday
Morning, Dedication, The Church at Work, Men's Hour,
Church Service and Sunday U.S.A.



without opposition, however, as some fifteen community
groups and a number of individuals and churches within
the community made their opposition known to the Com-
mission.? The Commission noted that it also received com-
munications from many individuals and churches who were
proponents of the transfer. As the Commission noted
"Mlle complaints [opposing the transfer application] are
based on the relationship to the transferee of the Reverend
Carl McIntire, President of the Board of Directors of Faith
Theological Seminary, Inc." 8

The major concern of the opponents to the transfer was
that the station would be incapable of providing for a bal-
anced presentation of opposing views in light of McIntire's
connection with the Seminary and in view of his radio
programs and publications.

The main thrust of the complaints concerning Rev.
McIntire is that, in his radio programs and publica-
tions, he has made false and misleading statements
and deliberate distortions of the facts relating to
various public issues such aS race relations, religious

7 The following groups and individuals were among those
opposed to the transfer application: the Greater Philadelphia
Area Committee for UNICEF, the National Association for
the Advancement of Colored People, the Anti-Defamation
League of B'nai B'rith, the Pennsylvania Southeast Confer-
ence of the United Church of Christ, the Presbytery of Phil-
adelphia, the National Urban League, the Greater Philadelphia
Council of Churches, the Jewish Community Relations Council,
the New Jersey Council of Churches, the Philadelphia Council
of the AFL-CIO, the American Baptist Convention, the East-
ern Pennsylvania Synod of the Lutheran Church in America,
the Philadelphia Baptist Association, and the Executive Com-
mittee of the Catholic Interracial Council of New York.

8 In re Application of George E. Borst, et al., 4 I' & F Radio
Reg.2d 697, 698 (March 19, 1965) (hereinafter "Borst
Decision") .
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unity, foreign aid, etc; that he has made "intemperate"
attacks on other religious denominations and leaders,
various organizations, governmental agencies, political
figures and international organizations; and that such
expressions are irresponsible and a divisive force in
the community and help create a climate of fear, preju-
dice and distrust of democratic institutions. Tt is also
alleged that, in light of his record of "partisan and
extremist" views on various public issues, he lacks the
degree of social and public responsibility demanded
of broadcast licensees and that these views will carry
over into the operation of the stations in view of his
connection with the transferee. It is alleged, finally,
that a serious question is thus raised, in light of his
views, whether he is or will be able to bring about a
balanced presentation of opposing views or whether
he will place his personal views above the station's
public interest obligations.°

While the applications for transfer were still pending,
.the Commission communicated with the Seminary with
regard to various aspects of the application and with par-
ticular interest as to whether station "facilities would be
available to other faiths for the presentation of religious
programs, and, if so, under what conditions or circum-
stances." The Seminary responded by filing an amendment
to the original application which included an exhibit which
stated the Seminary's intent to "make time available on an
equal and non-discriminatory basis to all religious faiths
requesting time for the presentation of religious pro-
grams." 10 To further insure balance in the area of religious
broadcasting the Seminary's amendment provided for a
half-hour program on Sunday to be known as Interfaith
Forum."

9 Id. at 11 2.

10 J.A. Vol. II, 120-27.

" The amendment described Interfaith Forum as a program
in which ministers or representatives of different faiths



C. Commission Approval of Transfer

The Commission's Memorandum Opinion and Order"

granting the transfer application was forthcoming on March

19, 1965.'3 This opinion, known as the Borst Decision, sum-

marized the nature of the complaints received 14 opposing

the Seminary's application. The Commission continued by

expressing that, as a matter of policy,

[t]he Commission is wisely forbidden from choosing

"among applicants upon the basis of their political,
economic or social views. . ." As Mr. Justice Douglas
stated:

"The strength of our [broadcasting] system is in

the dignity, resourcefulness and the intelligence

of our people. Our confidence is in their ability

to make the wisest choice. That system cannot
flourish if regimentation takes hold." 15

The Decision noted that Dr. McIntire represented that his

relationship with WXUR would be as that of a broadcaster

and that management decisions would be left to three other

will be invited to participate in round-table discussions

of religious principles and tenets as related to current

social problems. Every effort will be made to obtain var-

ried participation from week to week to assure the great-

est possible balance of views on the subjects of discus-

sion.

J.A. Vol. II, 127.

12 Supra, note 8.

13 The Commission was not unanimous in its action. Com-

missioner Hyde concurred in the result only. Commissioner

Cox dissented in the belief that the application should have be
en

designated for a hearing. Commissioner Loevinger concurred
,

especially expressing his displeasure with the Commission's

action in concerning itself with McIntire's views.

" See text at note 9, supra.

15 Borst Decision, supra, at 113. Citations omitted.



members of the Seminary's Board who would constitute theBoard of Brandywine." Despite all of this the Commissiondid consider the basic fear of the application's opponentsthat the station would be under Dr. McIntire's influence andthat it would not give full and fair treatment to divergentviews on controversial issues as required by both standardsof public interest and the Commission's fairness doctrine."The Commission's ultimate conclusion was that a hearingon the transfer application was unnecessary because of thein-depth representations, contained in the application, tofully comply with the station's acknowledged obligations inthe fairness arena."

1° See letter of Carl McIntire to E. William Henry, Chair-man of the Federal Communications Commission. In this letterRev. McIntire stated:
It is constantly being alleged that I am buying the station.You know, of course, that it is the corporation of theSeminary of which I am a member and am presently thepresident of the corporation. .. . I want you to know thatI have no financial interest in any way in this sale. More-over, I own no radio station and have no financial inter-est in any radio station in the country or anywhere else.

J.A. Vol. II, 140. While Rev. McIntire was not the president ofthe Seminary he did list a large number of other associationson the transfer application. He is listed as Pastor of the BiblePresbyterian Church of Collingswood, New Jersey; Presidentof the Board of Trustees of Shelton College, Cape May, NewJersey; Vice-President of Independent Board of PresbyterianForeign Missions; President, Christian Beacon Press, Inc., Col-lingswood, New Jersey; President and editor of the ChristianBeacon; and member of the Board of Directors of HighlandCollege, Pasadena, California.
Borst Decision, supra, at fn. 2.

17 The fairness doctrine has been codified at 47 U.S.C. § 315(1970).

28 Question 7 of the Broadcast Application (Statement of
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The Borst Decision went to great lengths to reinforce and
reiterate the transferee's duties and obligations under both

Program Service of Broadcast Applicant) requires the appli-
cant to make

. . . a narrative statement on the policy to be pursued
with respect to making time available for the discussion
of public issues, including illustrations of the types of pro-
grams to be broadcast and the methods of selection of
subjects and participants.

Faith Theological Seminary responded in the following terms:
"Equal opportunity will be afforded to opposing viewpoints on
controversial public issues." J.A. Vol. II, 111.
In the Commission Statement of AM or FM Program Serv-

ice question 16 inquires:
In connection with the applicant's proposed public affairs
programming describe its policy with respect to making
time available for the discussion of public issues and the
method of selecting subjects and participants.

The Seminary replied by stating:
Opportunity on equal terms to opposing viewpoints on
controversial public issues. Subjects will not he selected
by station but will be those either presented by sponsors
or by members of listening audience calling in on "Free-
dom of Speech" program. Replies to controversial views
expressed on sponsored programs will be by spokesmen
equally qualified as spokesmen on sponsored program.

J.A. Vol. II, 138.
Finally, consider the following from the above form:

29. State the methods by which applicant undertakes to
keep informed of the requirements of the Communi-
cations Act and the Commission's Rules and Regula-
tions, and a description of the procedures established
to acquaint applicant's employees and agents with
such requirements and to ensure their compliance.

Employees are required to be familiar with FCC rules
applicable to their duties. Copies of FCC rules are kept at
station. FCC notices are posted on bulletin board. Wash-
ington counsel is consulted on doubtful questions.

J.A. Vol. II, 139a.
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the fairness doctrine and the personal attack corollary.
The Commission took notice of Brandywine's written sub4
mission that equal opportunity would be afforded to oppos-
ing viewpoints on controversial public issues '9 but nonethe-
less felt constrained to

[s]pecifically direct attention to our ruling in Cullman
Broadcasting Co., FCC 63-849 [requiring presentation
of conflicting views at licensee expense if advocates
willing to Pay for broadcast time cannot be found] and
to our personal attack principle (see Public Notice of
July 1, 1964, Applicability of the Fairness Doctrine,
Part E) the licensee is required to operate in
accordance with these requirements, and unless im-
mediately informed to the contrary, we take the li-
censee's representation to encompass these require-
ments."

The Commission expressed the view that Dr. McIntire's
record of offering free response time for either an oppor-
tunity to debate some issue or respond to some attack
"[would] not suffice to discharge the fairness responsibili-
ties of a licensee carrying the broadcasts in question." 21

The Commission made every effort to assuage the fears
of Brandywine's opponents that WXUR would become a

medium over which McIntire could express his personal

views to the exclusion of the views of the listening public.
The Commission reprinted the following detailed program-
ming promise from the Brandywine application:

It will be the policy of the transferee to make time
available on an equal and nondiscriminatory basis to
all religious faiths. . . . In other words, the same terms

19 Id. at 138.

20 Borst Decision, supra, at ¶ 8, fn. 2a.

21 /d. at lj 8, fn. 3, citing Report on "Living Should Be Fun"
Inquiry, 33 F.C.C. 101, 107 (1962).
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and conditions will be applicable to all faiths.. . as will

be applicable to the religious faith . . . [of] the trans-

feree. . . . It will be the policy to make time available to

religious faiths equally. . . . However, . . . a half hour

will be available and utilized on Sundays . . . for an

Interfaith Forum program, in which ministers or rep-

resentatives of different faiths will be invited to par-

ticipate in round-table discussions of religious princi-

ples and tenets as related to current social problems.

Every effort will be made to obtain varied participa-

tion from week to week to assure the greatest possible

balance of views on the subjects of discussion. The

transferee will invite the cooperation of recogn
ized

ministerial associations in the Greater Philadelp
hia

area to present their recommendations as to parti
ci-

pants and subjects of discussion on this program a
nd

in the event of failure to obtain such cooperation, the

transferee will extded invitations to, and make si
ncere

efforts to obtain participation by, individual churc
hes

and faiths in a manner which will assure, to the fu
llest

extent possible, fair and equal representation of 
vary-

ing views.22

The Commission granted Brandywine's applicatio
n for

transfer with one final warning to the Seminary 
broadcast

group.

In reaching this determination, we have reli
ed upon

the specific representations by the transfere
e indicat-

ing awareness of a licensee's responsibilitie
s. In any

event, this grant is subject to the same conditi
ons appli-

cable to all broadcast grants . . . [includ
ing, among

itemized conditions] . . . that [Brandywine] wi
ll abide

by the requirements of the fairness doctrine (s
ee [Fair-

ness Primer] ) .23

The new management began broadcast opera
tions on

April 29, 1965.

22 /d. at 11 9.

23 Id. at 11 10.
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D. The License Period

Brandywine's initial license period ran from April 29,
1965, through August 1, 1966.24 It is important for this
court to examine WXUR's operations during this period
as these operations are the actual predicate of the action
before us.

When the new management group assumed broadcast
control on April 29, 1965, they began making substantial
changes in the station's program format, despite the fact
that these changes were not indicated in the proposed pro-
gram format as presented by the Seminary in the transfer
application. In addition, one of the programs on which the
Commission placed the greatest reliance in granting the ap-
plication, Interfaith Dialogue, did not first appear on
WXUR until November 28, 1965, some seven months after
the Seminary assumed control of the station.25 The Commis-

24 In re Applications of Brandywine-Main Line Radio, Inc.
for renewal of licenses of Stations WXUR and WXUR-FM,
Media, Pennsylvania, 9 P & F Radio Reg.2d 126 (1967)
(hereinafter "Designation Order").

25 With reference to Interfaith Dialogue the Commission
made the following observation:

Not only was the program not put on at all for almost
seven months, but when it was, Brandywine patently
failed to carry out the important promise to "make every
effort" to get a varied participation. The moderator of
the first broadcast was Norris himself. His guests were his
pastor from York, Pennsylvania, the Reverend Albany,
and George McDonald, a fellow trustee of the American
Patriotic News organization. (Tr. 3635-3636.) From the
second broadcast on December 5, 1965, through April
1966, the moderator was Seminary faculty member Dr.
Gary Cohen. (Tr. 5480, 5596.) On the second (December
5, 1965) broadcast of Inter-faith Dialogue, Dr. Cohen in-
terviewed William Broadwick, an engineer at WXUR and
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sion enumerated a partial listing of programs which did ap-
pear in the early license period although not included in the
Seminary's amended "Typical Program Schedule." On May
3, 1965, WXUR broadcast Lifeline and Manion Forum;
Behind the Headlines on May 4, 1965; Howard Kershner's
Commentary on May 5, 1965; Independent Americans on
May 6, 1965; The Dan Smoot Report on May 7, 1965; Church
League of America on May 8, 1965; and Christian Crusade
on June 14, 1965." In this regard, it is interesting to note

a Seminary student. (WXUR Exh. 49A, Tr. 5514-5519.)
Cohen interviewed Broadwick again on the third (Decem-
ber 12, 1965) broadcast. (Ibid.) On the fourth (Decem-
ber 19, 1965) broadcast, Cohen interviewed Donald Car-
penter, another Seminary student (Ibid.), and on the fifth
broadcast Cohen interviewed the Reverend A. Franklin
Faucett, the Seminary's Registrar. (Ibid.) None of these
broadcasts complied with the Seminary transfer applica-
tion representation that the program would consist of
"round-table" discussions by representatives of "different
faiths." (Appendix D; Bur. Exh. 5.) From that time on,
although not as completely taken up by Seminary people,
the program clearly did not live up to its promise. The
Examiner found it woefully inadequate, and we agree.

In Re Applications of Brandywine-Main Line Radio, Inc. for
Renewal of Licenses of Stations WXUR and WXUR-FM, Me-
dia, Pennsylvania, 24 F.C.C.2d 18, 29 (1970) (hereinafter
"July Decision") .

261d. at ¶ 30. The Commission continued by stating:
These programs, covering controversial issues as they
do, are not merely changes in title from the programs de-
leted from the schedule, which mainly included programs
classified as of the "entertainment" type. We may assume
that the applicant failed to include these programs be-
cause of the opposition to its application, erroneously be-
lieving that the inclusions would have affected our action.
What is important to us is the willingness to withhold
from us the Seminary's intentions with respect to a sub-
stantial amount of programming, for it is clear that the
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the admission by John H. Norris, the station's manager, that
"as soon as the F.C.C. said that. . [the Seminary] could
take the Station over," he commenced making arrangements
for broadcast of the above programs." All of these pro-
grams shared one common characteristic: they were de-
voted almost solely to coverage and discussion of view-
points on controversial issues of public importance. Per-
sonal attacks on the honesty, integrity and character of
both groups and individuals were, unfortunately, not in-
frequent."

Seven months after the Seminary commenced operation
of WXUR, the station was the subject of public condemna-
tion by the Media Borough Council 29 and the House of

intention to carry the programs predated the acquisition
of control and we were never informed of it.

Id. (emphasis added, footnote omitted).

27 Tr. 3727-28. This is despite the directly contradictory
evidence offered by Norris some five weeks earlier to the ef-
fect that the new programs, which he termed the "Nine Hate
Clubs" of the air, were added by him in anticipation of a spon-
sors' boycott. This was not the only inconsistency in the rec-
ord and is, in fact, one of the less serious discrepancies before
us. July Decision, supra, at 31.

28See generally Initial Decision of Hearing Examiner, 24
F.C.C.2d 42, 106 (1970) (hereinafter "Initial Decision").

29 The Minutes of a meeting held on November 18, 1965, of
the Media Borough Council, reflect the following:

Mrs. Austin protested to Council about a program on
WXUR, which she feels promotes hate and dissension by
attacking minority groups. This program is called "Free-
dom of Speech".

She considers this a malicious act and a disgrace to the
citizens of Media.

Mr. Reed stated that a letter should be written to the
Federal Communications Commission.
On motion of Mr. Baker, seconded by Mr. Loughran, a
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Representatives of the Pennsylvania General Assembly."

letter be written to the F.C.C. about this allegedly biased
program of radio station WXUR. So ordered.

J.A. Vol. II, 145e.
The program which caused this furor was entitled Freedom

of Speech, moderated by Thomas Livezey. Freedom of Speech

was a telephone call-in show where Livezey would begin the

program by reading a newspaper article or an editorial or by

making a short statement and then opening the microphones

to people calling in. Livezey frequently made "race baiting"

comments on the air and was particularly livid in his com-

ments regarding minority groups. Livezey often cut callers

off abruptly when they opposed a position which he espoused.

On November 24, 1965, Howard F. Reed, Jr., Solicitor, Bor-

ough of Media, sent a communique to Commission Chairman

Henry on behalf of the Borough Council. In this letter he ex-

pressed the concern of the Council with regard to Freedom

of Speech and commented:
Within the context of free speech, we do, . . . believe that

any radio program inviting the general public to re-

spond by telephone should receive with equal treatment

all calls placed. We do believe that without some regula-

tion by the Commission, this type of radio program,

which is somewhat widespread in its use, can become

deceptive, in fact tend to invite controversy unneces-

sarily, and derogate free speech; most of all, because any

program of this type must necessarily involve controls

and limitations not inherent in other media of communi-

cation, nor so open to public hearing.
J.A. Vol. JI, 145f.
On November 19, 1965, one day after the Media Borough

Council resolution was passed, Livezey was removed from his

position as moderator of Freedom of Speech. At a meeting of

the Council held on January 20, 1966, a motion was made,

following a presentation by representatives of WXUR, stat-

ing that "a letter be sent to the F.C.C. stating that the ob-

jectionable features of [Freedom of Speech] have been

largely eliminated." J.A. Vol. II, 145g. A letter to that effect

was sent to the F.C.C. by Solicitor Reed on February 2, 1966.

J.A. Vol. II, 145h.

" The matter of WXUR's broadcasting policy was brought
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The Seminary's Broadcast Board attempted to soothe some
of the ruffled nerves created by the Freedom of Speech
program,'" and continued its attempts at rehabilitating the
station's image by introducing Inter-Faith Dialogue, prom-
ised in the January 1965 amendment to Brandywine's trans-
fer application, on November 28, 1965.32

WXUR was required to file its renewal application by
early May, 1966. They were sent the necessary "renewal
packet" early in 1966 by the Commission. At this time
WXUR was also continuing to receive more specific coin.-
munications from the Commission relating to complaints it
had received from individuals, community groups and
local governmental bodies. The record discloses that
WXUR made attempts at this time to once again enhance

before the House of Representatives of the Pennsylvania
General Assembly in the form of House Resolution 160 on
December 14, 1965. In pertinent part the Resolution stated
that

[t]he only issue is whether the Reverend McIntire exer-
cises the degree of social and public responsibility which
the law demands of a broadcast licensee. There is a se-
rious question whether Radio Station WXUR, under the
operational control of Reverend McIntire, is giving the
balanced presentation of opposing viewpoints required
of broadcast licensees; therefore be it
RESOLVED, That the House of Representatives of the
Commonwealth of Pennsylvania requests the Federal
Communications Commission to investigate Radio Sta-
tion WXUR, in Media, Pennsylvania to determine
whether or not it is complying with the requirements of
a broadcast licensee; and be it further
RESOLVED, That a copy of this resolution be sent to
the Federal Communications Commission.

J.A. Vol. II, 145a & b.

31 See note 29, supra.

32 J.A. Vol. II, 209.
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its public image by attempting to produce several programs

containing contrasting viewpoints on controversial issues

of public importance. Each of these programs were care-

fully detailed in Brandywine's renewal application filed

May 3, 1966.33 That application would have, if granted, pro-

vided Brandywine a license for a three-year period from

August 1, 1966, through July 31, 1969. Based on Brandy-

wine's operating record from March 17, 1965, through the

May 3, 1966, filing date, nineteen parties opposed the re-

newal application and urged the Commission to deny

Brandywine's application." This opposition was in the

form of a joint pleading filed with the Commission on July

19, 1966.

38 J.A. Vol. II, 207-33.

" The challengers were the AFL-CIO of Pennsylvania, the
American Baptist Convention Division of Evangelism, the
Delaware Valley Council of the American ,Jewish Congress,

the Anti-Defamation League of B'nai B'rith, the Board of
Social Ministry of the Lutheran Synod of Eastern Pennsyl-

vania, B'rith Sholom, the Catholic Community Relations Coun-

cil, the Catholic Star Herald, the Fellowship Commission, the
Greater Philadelphia Council of Churches, the Jewish Com-
munity Relations Council of Greater Philadelphia, the Jewish

Labor Committee, the Media Fellowship House, the Media
Chapter of the NAACP, the New Jersey Council of Churches,

the Philadelphia Urban League, the U.S. Section of the
Women's International League for Peace and Freedom, the
American Jewish Committee, and the Rev. Donald G. Huston,

Pastor, First Presbyterian Church of Lower Marion.

In addition, various persons and organizations, viz., the
Greater Philadelphia Branch of the American Civil Liberties
Union, the House of Representatives of the General Assem-
bly of Pennsylvania, the Unitarian Church of Delaware
County, the Pennsylvania Council of Churches and the Media
Borough Council, wrote the Commission "requesting an in-
vestigation of, or hearing on Brandywine's programming."
July Decision, supra, at Ii 1, fn. 3.
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After considering the submissions of the parties the
Commission found that substantial questions did exist as'to

whether the applicant has met the conditions set forth
in the Commission's . . . [Transfer Order] . . . during
its license period from April 29, 1965 to August 1, 1966;
. . . whether the applicant fully and candidly advised
the Commission of its program plans in connection
with its [transfer] application . . . ; the applicant's ef-
forts to •comply with the Commission's Fairness Doc-
trine, including the personal attack principle; and . . .
whether the applicant has used the facilities of its
stations to serve the sectarian and political views of
its principals and to raise funds for their support
rather than to serve the community generally, and
whether this was misrepresented to the Commission
in its application for acquisition of control of these
stations. In the latter connection, the Commission
notes the charges that the applicant has operated
stations WXUlt and WXUR-FM, as a divisive force
in the community by disparaging racial and religious
groups and by castigating and vilifying persons and
groups espousing views on public controversial issues
different from those of the applicant.35

The Commission adopted a number of issues for hearing
of which four remain pertinent to these proceedings:

• To determine whether the applicant failed to inform
' the Commission fully of its program plans in connec-

tion with its application for acquisition of control of
Stations WXUlt and WXUR-FM ;

• To determine whether the applicant has complied
with the Fairness Doctrine and Section 315 of the
Act by affording a reasonable opportunity for the
discussion of conflicting views on issues of public
importance during its license period;

• To determine whether during its license period the
applicant has complied with the personal attack
principle of the Fairness Doctrine by furnishing

85 Designation Order, supra, at 11 4.
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copies of pertinent tapes, continuities or summaries
to persons or groups attacked, with specific offers of
the stations' facilities for responses, where discus-
sions of controversial public issues have involved
personal attacks

• To determine whether the applicant in connection
with its application for transfer of control of Sta-
tions WXUR and WXUR-FM misrepresented to the
Commission its program plans."

The Commission designated the WXUR renewal applica-

tion for hearing stating that it was

unable to determine that a grant of these renewal
applications would serve the public interest, conven-
ience, and necessity. In order to insure that a full
record is made detailing all pertinent and relevant
facts concerning the applicant's operations of stations
WXUR and WXUR-FM and its representations con-
cerning such application, an evidentiary hearing is
required."

E. The Hearing

Hearing Examiner H. Gifford Trion called the evidentiary
hearing to order on October 2, 1967, in Media, Pennsyl-
vania." The hearings recessed for over three months on
December 15, 1967, after the bulk of the Intervenor's and

36 Id.

37 Id.

38 The transcript reveals that WXUR undertook additional
palliative measures on this date by introducing a new program
entitled Right, Left and Center on its FM frequency. The pro-
gram, which was designed to show left, right and middle-of-
the-road philosophies, lasted only a short time. The Commis-

sion did not consider the program, nor will this court, since

it did not commence for more than a year after the license re-
newal issue arose and was thus totally outside the license pe-

riod. See J.A. Vol. V, 2529-32.
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Broadcast Bureau's evidence had been submitted, to allow

Brandywine to prepare its case. The Brandywine presenta-

tion began on March 20, 1968.39 The record of the hearings

39 The court must comment on the conduct of Brandywine's
counsel, Mr. Cottone, during the course of the hearing. We
comment because his behavior, on more than one occasion dur-

ing the course of the hearing, was injudicious, rude, impudent
and directly obstructive to the proceedings before the exam-

iner. The record before the court is replete with one instance

after another of obstreperous behavior on Mr. Cottone's part.
A few examples from the record will suffice.

BY MR. SCHATTENFIELD:

Q: I will show you what has been marked for identifica-

tion as Intervenor's Exhibits 77 and 78 and ask you if

they embody the positions you have taken with respect
to UNICEF.
MR. COTTONE : Object. Let him identify them first. I
object to the question.
MR. SCHATTENFIELD: Can I finish the question?
PRESIDING EXAMINER: Mr. Cottone, let him finish.
We can move along faster if you stop the useless inter-
ruptions.
MR. COTTONE : I resent you stating "useless interrup-
tions"; I have a right to raise evidentiary objections as I

see fit. If you do not understand the objections, that is
another point.
PRESIDING EXAMINER: I can't rule on them unless
I know what the question is.

J.A. Vol. V, tr. 4383-84.

MR. COTTONE : Let the record show when that remark
was made by the Hearing Examiner, there was a moan
from the audience.
PRESIDING EXAMINER: I am trying to get along
without these perpetual interruptions. The witness has
been handling himself well in giving a lucid account of
everything and a forthright account. Could we go for-
ward with the questions and answers. I sustain the ob-
jection. Let us not go over the pamphlets again.

MR. COTTONE : Now may I look at them?
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closed on June 26, 1968, after a compilation of a nearly
8,000 page record and several hundred exhibits.

F. The Initial Decision

Hearing Examiner Irion released his Initial Decision on
December 13, 1968. This very lengthy examination of the
case 40 was most thorough with regard to findings of fact,
however, the high quality of fact finding led the examiner
to only irrational conclusions and findings of law. Inter-
venors have termed this decision "a whitewash of Brandy-
wine's performance as a licensee" 41-this court must con-

MR. SCHATTENFIELD: What?
MR. COTTONE : May I look at them now?
MR. SCHATTENFIELD: Are you implying I didn't give
them to you before?
MR. COTTONE No; I said, before, I didn't want to
look at them, but now may I look at them?

J.A. Vol. V, tr. 4387-88.
MR. SCHATTENFIELD: Did you ever take any posi-
tion with respect to the Panamanian Treaty?
MR. COTTONE : Pandemonium treaty?
MR. SCHATTENFIELD: I was not referring to you,
Mr. Cottone.
MR. COTTONE : That is clever, but please tell me what
you said.

J.A. Vol. V, tr. 4396.
Perhaps Mr. Cottone's actions can be explained as "perform-
ing" for the home-town crowd. However, the court will not
mute itself to such popcorn and peanuts antics, designed to
create a circus-like atmosphere, which would permeate the
proceedings. The attitude displayed by counsel borders on
the contemptuous and we therefore refuse to let it go unno-
ticed.

4° The Initial Decision was 97 pages long. It contained 275
paragraphs of findings and 54 paragraphs of conclusions.

41 Brief for Intervenors at 12.
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cur in that assessment. Several examples will make this
clear.

1. Presentation of Contrasting Viewpoints on Contro-
versial Issues. Hearing Examiner Irion found that WXUR
should be excused from complying with the fairness doc-
trine because of the small staff retained by the station.
Secondly, he found that programming on WXUR was bal-
anced by the programming of other licensees in the Phila-
delphia market. Both of these conclusions are clearly
erroneous. The fairness doctrine applies to all licensees,
while area wide programming is not a valid consideration
in determining whether a licensee has complied with the
fairness requirements. See Green v. F.C.C.42

2. Personal Attack Violations. The Examiner made
numerous findings against WXUR for failure to comply
with the personal attack principle of the fairness doctrine.
However, his conclusions fail to recommend any sanctions
for these numerous violations. It is not necessary for this
court to prepare a line-by-line analysis and refutation of
the Examiner's decision; nor would it be prudent for us to
do so as the Commission has issued its own detailed opinion
reversing the Examiner. Nonetheless we are sufficiently
disturbed by the Examiner's final conclusion to pause for
a moment to reflect and comment. Examiner Irion con-
cluded by saying:

Thus the decision must be shaped by ultimate objec-tives rather than by isolated instances of error. Thiswill not be an invitation to carelessness or disregard

42 Green v. F.C.C., 144 U.S. App. D.C. 353, 447 F.2d 323(1971), wherein this court stated: "that a licensee chargedwith violation of the Fairness Doctrine may [not] seek abso-lution by reference to compliance with it by other licensees."Through some stroke of the imagination Brandywine citesthe Green decision to the court for exactly the opposite prop-osition.
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of the ethical principles involved in the personal attack
rules since punishment by forfeiture will always await
the transgressor but, in the unusual circumstances of
this case, Draconian justice is inadvisable."

It is clear to this court, as it was to the Commission, that
the Examiner began his herculean opinion by determining
both his conclusion and ultimate disposition of this case.
Rather than suiting his conclusions to "let the punishment
fit the crime", he chose to adopt a benevolent stance ill-
suited to the facts in this case. The Initial Decision allows
appearance to tyrannize over truth. The facts surrounding
Brandywine's operation of WXUR are neither so pliant
nor sufficiently malleable to allow for the conclusions of the
Examiner.

The opinion did contain a number of findings adverse to
Brandywine; however, the licensee failed to file exceptions
as to any of these matters.44 Both intervenors and the
Broadcast Bureau of the Commission filed extensive
exceptions.

G. The Commission's Decision

The Commission refused to adopt the Hearing Exam-
iner's Initial Opinion and adopted its own opinion on July
7, 1970 in which it denied the licensee's application for re-

43 Initial Decision, supra, 24 F.C.C.2d at 139.

44 Section 1.277 of the Commission's Rules and Regulations
requires that exceptions be taken from adverse findings to
preserve any objections on appeal.

(a) Each exception to an initial decision or to any part
of the record or proceeding in any case, including rul-
ings upon motions or objections, shall point out with
particularity alleged errors in the decision or ruling and
shall contain specific references to the page or pages . . .
on which the exception is based. Any objection not saved
by exception pursuant to this section is waived. . . .

47 C.F.R. § 1.277 (a) (1972) (emphasis supplied) .
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newal after an independent review of the record. In its
review the Commission drew adverse conclusions with ref-
erence to Brandywine's compliance with the fairness doc-
trine," compliance with the pers.onal attack principle," and
also with reference to the manner in which Brandywine mis-
represented its program plans to the Commission.° Let us
examine the Commission's reasoning in each area sep-
arately.

1. The Fairness Doctrine

The fairness doctrine was, in the Commission's view, the
central aspect of the litigation. The reason for this is ax-
iomatic—prior to issuing Brandywine's initial license a
tremendous amount of concern was expressed to the Com-
mission by numerous parties, each fearing that WXIM
would fail to comply with the doctrine. Brandywine's re-
sponse to these fears was clear and apparently forthright—
it had promised at the time of the transfer application to
fully comply with the doctrine." In point of fact, the de-
cision of the Commission had "reiterated the necessity that
a licensee serve the public interest by adherence to the
Fairness Doctrine, including the personal attack prin-
ciple." 49

The Commission proceeded to review the record, includ-
ing fifteen days of monitored broadcasts," and concluded

45 July Decision, supra, at 111 8-14.
4° Id. at 1111 18-22.

"id. at III 23-32.

4° See pp. 10-11, supra.

4° July Decision, supra, at 1118.

5° After receiving a large number of complaints from lis-
teners about alleged programming abuses, the Broadcast Bu-
reau monitored broadcasts on WXUR for eight consecutive
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"that Brandywine under its new ownership did not make
reasonable efforts to comply with the Fairness Doctrine
during the license period." " The Commission discovered,
as a result of studying the submissions based on the moni-
tored periods, that WXUR had failed to comply in a number
of instances in which one side of an issue was broadcast

during these periods without presenting any opposing
viewpoints on any but one of these issues, and with
an insignificant presentation on that issue, despite the
fact that such controversial issue programming was a
substantial part of WXUR's total programming."

Additionally, the Commission found that WXUR had
failed to affirmatively come forth with the requisite respon-
sive evidence necessary to illustrate Brandywine's efforts
to assure compliance with both the fairness doctrine and
the personal attack principles, as promised in the initial
transfer application. The Commission found that:

Brandywine failed to establish any regular procedure
for previewing, monitoring or reviewing its broad-
casts, and thus did not regularly know what views were
being presented on controversial issues of public im-
portance. Despite the prima facie evidence presented
by the other parties on this issue, Brandywine did not
respond with any further review of its treatment of
such controversial issues, either for the full license
period or any smaller reasonable segment of time.
Furthermore it made no showing of public announce-
ments inviting the presentation of contrasting views
at the times the issues in Appendix A (or others) were
discussed, nor of any other adequate action to en-
courage the presentation of contrasting viewpoints on
these issues. [53] Brandywine relies upon certain call-in

days in the middle of the license period. The intervenors taped
seven other consecutive days, also during the license period.

b' July Decision, supra, at ¶ 9.

52 Id. See also Appendix A to the July Decision, supra.

53 We believe that remedial action subsequent to the time
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and interview programs as meeting its fairness obliga-
tions. However, our review of the record shows that
these programs were inadequate to this purpose be-
cause they either were not directed at obtaining oppos-
ing views on the issues (i.e., speakers were not secured
or presented in connection with these issues), or were
so conducted as to discourage the presentation of views
not shared by their moderators."

WXUR contended that Rev. McIntire had undertaken
substantive efforts to assure compliance with the fairness
doctrine. This submission took the form of letters which
evidenced unaccepted invitations to appear on the 20th
Century Reformation Hour. The Commission rejected this
would-be indicia of compliance since "these were not invi-
tations by the licensee and, more important, they do not
constitute adequate invitations to present contrasting views
on the issues set forth in Appendix A." 55 Similarly, the
Commission rejected the suggestion that the licensee's fair-
ness obligations could be met by the existence of a daily
one-hour call-in program, entitled Freedom of Speech, on
which a listener could comment briefly on any topic he
wished.5° "On the contrary," the Commission stated, "its
operation demonstrates a failure to provide a fair forum
by a licensee specifically on notice of its responsibilities in
the fairness area." 57 This was especially true since, from

when Brandywine's renewal was put in doubt is not entitled
to weight. See Immaculate Conception Church of Los Angeles
v. Federal Communications Commission., 116 U.S.App.D.C. 73,
320 F.2d 795, cert. denied, 375 U.S. 904. (Footnote renum-
bered).

54 July Decision, supra, at ¶ 10.

65 July Decision, supra, at ¶ 11. See particularly fn.9 for the
reasons that these invitations were viewed as being inade-
quate.

66 Id.
57 id.
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the inception of the program until the replacement of
Thomas Livezey as moderator, after the adverse resolution
of the Media Borough Council," the program

was conducted so as to discourage viewpoints with
which [the moderator] disagreed. From the outset he
both cut off and insulted callers who did not share his
views. This conduct, for which Brandywine is of course
responsible, is patently inconsistent with the require-
ment of fairness.59

Likewise, the Commission rejected two other daily pro-
grams as examples of efforts to provide the required bal-
ance. The first of these was Delaware County Today" on
which the moderator dealt with those opposed to his views
by "rough[ing them] up" and by "forc[ing them] to give
their views in an antagonistic 'setting."'" The second pro-
gram on which WXUR sought to rely was Radio Free
Philadelphia." The commencement of this program was
shortly after Brandywine filed its renewal application with
the Commission and shortly prior to the filing of the peti-
tions to deny. Therefore, the program had a very brief
period of relevance to this proceeding."

58 See p. 14, supra.

59 July Decision, supra, at ¶ 11.

" A daily interview program which lasted from 30 to 45
minutes a day.

6' July Decision, supra, at IT 12. The Commission specifi-
cally rejected the Examiner's contention that WXUR should
be given credit toward balance for invitations extended on
this program, but refused, by those fearing to be "roughed
up." Id.

62 This program commenced in May 1966 and appeared
twice each week. Brandywine has failed, however, to indicate
when relevant views were broadcast.

63 The moderator of this program was of no significant as-
sistance at the hearing. He was uncertain as to what matters

40,
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The Commission indicated that a detailed discussion of
these programs and issues was necessary

both because they are critical to resolution of the fair-
ness issue in this case and because the Examiner
neither tied his view that WXUR had put on all shades
of the political spectrum to the station's treatment of
particular controversial issues nor made a distinction
between the pre- and post-renewal date programming.
We are not concerned with the social, political, or re-
ligious philosophy of the licensee or any person using
its facilities. Our interest is in the right of the public
to a reasonable opportunity to hear contrasting views
on controversial issues; whether this right has been
accorded by the licensee can be determined only in
the context of issues, not by generalized political labels.
In the face of particular attention being drawn to the
necessity for fairness at the time control of the station
was transferred, the record shows no reasonable at-
tempt to meet the station's obligations in this area. See
Editorializing by Broadcast Licensees, 13 FCC 1246
(1949)."

The Commission refused to give weight to the Examiner's
conclusion that WXUR's small staff in some way excul-
pated the station for its failure to achieve balance in
fairness.

The objective of the Fairness Doctrine is to protect
the listeners' right of access to information about all
sides of controversial issues of public importance. No

were discussed and when they had been under discussion.
There was no identification by any other party as to the con-
tent, time, or relevance of material broadcast on this program.
July Decision, supra, at ¶ 13.

We also note that brief references to what someone
had said (usually based upon a press report), used as
the basis of an attack upon the statement (see, e.g., Bu-
reau Exh. 1-B, pp. 23-25), do not constitute a fair op-
portunity for the presentation of an opposing view.

Id. at IT 15 (footnote renumbered).
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showing has been made of inability to comply with
fairness requirements because of financial limitations."

The Commission was also unmoved by Brandywine's "al-
leged delegation of Fairness Doctrine responsibilities to the
sponsors or producers of the programs it broadcast. (Tr.
7874-75)." 66

Fairness Doctrine responsibilities may not be dele-
gated. Editorializing by Broadcast Licensees, 13
F.C.C. at 1248; see also "Living Should Be Fun," 33
F.C.C. 101, 107(1962) . [T]he ultimate responsibil-
ity for compliance with the Fairness Doctrine rests
with the licensee. Norris [the General Manager] must
have known this if he understood the Doctrine as thor-
oughly as he claimed. (See Tr. 1664-65 and 1880-82.)
In any event, we have not found that any delegee ade-
quately performed these functions."

The Commission concluded its consideration of this topic
by finding that Brandywine "was indifferent to its affirma-
tive obligation 'to encourage and implement the broadcast
of all sides of controversial public issues' (paragraph 9,
Editorializing by Broadcast Licensees, 13 F.C.C. at 1251),
and indeed it was hostile to such broadcasts." 68

2. Personal Attack Principle

It was clear to the Commission, as it was to Examiner
Irion, that WXUR "repeatedly violated the personal
attack principle." 09 This was in spite of specific instruc-
tions from the Commission to Brandywine at the time
that the initial transfer application was approved. This
court need not recount these violations seriatim as the

65 Id. at 11 16.
66 Id.

67 Id.

68 Id. at ¶T 17.
69 Id. atj 18.
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Commission has already done so for us." The Commis-

sion continued by noting that the Examiner had found

additional attacks, as to which no exceptions were taken

by Brandywine; however, the Commission found it unne-

cessary to "adopt all of the Examiner's findings in this

respect," because recitation of "indisputable examples is

sufficient." "

Subsequent to the attacks in issue in the case at bar

the personal attack principle was codified into a formal

rule.72 Under the terms of the rule the Commission

exempted bona-fide newscasts, bona-fide interviews, and

on-the-spot coverage of bona-fide news events from the

earlier reply requirehients of the principle. Examination

discloses that none of these exemptions prove applicable

to the attacks broadcast by Brandywine and hence,

"Brandywine was. .. obligated to comply with the personal

attack principle in regard to each one of the personal

attacks." 73 In each case the Commission found that

Brandywine failed to give notice to the party attacked as

required; they failed to send the required copies of trans-

scripts, tapes or summaries; and similarly, they failed 
to

offer an opportunity to reply to the aggrieved party 
as

required. More dispositive, however, was the fact that:

Brandywine had not established any procedures to

insure compliance. (Tr. 16(2-1670.) For example,

Brandywine did not arrange to know either before

7° See Appendix B to he July Decision wherein the Com-

mission enumerates the personal attacks made while discus-

sing controversial public issues, viz., the Vietnam War, issues

relating to civil liberties, and issues relating to the loyalty of

federal officials.

"July Decision, supra, at IT 19.
• 

72 Procedures in the Event of a Personal Attack, 12 F. 
.

C.C.

2d250 (1968).

73 July Decision, supra, at ¶ 20.
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or at the time of broadcast whether a given broad-

cast contained any personal attacks. (Ibid.) Brandy-

wine was therefore incapable of sending transcript
s,

tapes or summaries of the broadcasts to those

attacked either prior to or at the time of the broad-

cast."

74 Id.
This leads to one of the fundamental difficulties with this

case, i.e., Brandywine's apparent refusal to undertake the

necessary steps to insure compliance in the personal attack

area. We reprint the following transcript excerpt to exemplify

this point. Mr. Schattenfield is examining Mr. Norris, the

station manager.
Q. Do you have someone listen to the tape prior to its

being run?
A. I mentioned previously that we don't censor th

e

broadcast.
Q. I didn't say censor. I said listen.

A. That would be censoring.

Q. You don't listen to each tape before it is broadc
ast

as a standard, do you?

A. No, that is impossible. I am only one individual.

Q. Do you have procedures at the station so that s
ome-

body listens to the tapes?

A. On Pastor Bob and some of the local ones. I beli
eve

Pastor Bob is on only one station, WXUR. There 
are

other broadcasters that are on just this station.

Q. But he doesn't have a tape?

A. He doesn't have a tape. It is done live.

Q. On those programs you receive on tape, is it a

standard operating procedure for you or someone un
der

your direction to listen to them?

A. Not standard, we take it like we would on a network.

Q. Is it standard procedure for you to have someone

monitor it while they are on the air?

MR. COTTONE : That question has been asked and an-

swered.
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Again, the station's argument to the effect that its small

staff excused it from performing in this area was unper-

suasive. The Examiner was willing to excuse WXUR

since those attacked often showed no concern; however,

the principle was never geared at protecting persons from

personal abuse, but rather "to enable the listening public

to hear expositions of the various positions taken by

responsible individuals and groups on important dis-

puted issues." 75

The Commission concluded that "Brandywine simply

ignored its plain duty to the public" and that this conduct

was "particularly reprehensible in light of the fact that

PRESIDING EXAMINER: I don't believe that pre-
cise question was asked. If it was I don't remember.

THE WITNESS: While it is on the air we didn't say to

the announcers or the person on the air, "You must listen

to that." I believe most of our help do listen to the

programs.

Q. Is it standard operating procedure for the sta-

tion to assign someone to listen to each program as it

is broadcast, each taped program as it is broadcast over

WXUR, to determine whether positions are taken with

respect to controversial issues and/or whether statements

have been made which may be construed as attacks on

individuals or groups?
A. Not in every case.

Tr. 1699-1701.

Thus the record is clear. Norris openly admitted that he

either was physically incapable of personally dealing with

personal attack problems or that the station was incapable of

dealing with them. In addition, and of greater moment to this

proceeding, was Norris' attitude that attempts at compliance

would be tantamount to censorship. This obstinate and ob-

durate approach is indicative of a schematic design to frus-

trate compliance in this critical area.

75 July Decision, supra, at ¶ 21; 13 F.C.C. at 1249 and Red

Lion Broadcasting Co., Inc. v. F.C.C., 395 U.S. 367 (1969).



33

the licensee had been cautioned at the outset concerning

its duties in this area."

3. Representations as to Programming

The Commission noted that an independent basis for

denying the Brandywine renewal application was WXUR's

utter failure to live up to its original representations

concerning its program plans. The much-touted Inter-

faith Forum," which was designed to promote open dis-

cussion concerning matters of modern-day religion, did

not appear until November 28, 1965, ten days after the

Media Borough Council's resolution, despite the fact that

the program was promised specifically in Brandywine's

January 25, 1965 transfer application amendment's When

Interfaith Forum did finally make its belated debut it did

not fulfill its advertised purpose to "'make every effort'

to get a varied participation." The show never took the

form of the promised round-table discussion but was an

interview show on which students or faculty of the Faith

Theological Seminary simply interviewed fellow seminar-

ians. Brandywine sought to explain this away by claim-

ing that the Greater Philadelphia Council of Churches

had deliberately boycotted the program; yet, there is no

support for this proposition in the record."

Brandywine's actual programming practices were far

more objectionable than the singular failure of Interfaith

Forum to appear. From the very inception of Brandy-

wine's control of WXUR there was a marked deviation

from the original programming representations made to

78 Id. at ¶ 22.

77 For a description of this program see p. 6-7, supra.

78 July Decision, supra, at ¶ 25.

79 Id. at ¶1126-28.
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the Commission. Between April 29, 1965 and May 8, 1965
WXUR replaced a number of promised programs, mostly
classified as "entertainment," with seven new programs.8°
The Commission found, and logic dictates that this court
agree, that the plans for each of these programs predated
the actual transfer. These changes must be viewed as
substantial inasmuch as they differed significantly from
those programs which they were replacing and were a de-
parture from the general format promised in the Brandy-
wine transfer application: i.e., programming designed "for
the purpose of broadcasting the Gospel of Our Lord and
Savior Jesus Christ, for the defense of the Gospel and for
the purposes set forth in the Seminary's Charter of In-
corporation." 81

The Commission refused to accept station manager
Norris' representation that these new programs, for
which sponsors allegedly purchased time from WXUR,
were born of economic necessity in response to an alleged
boycott on the part of commercial advertisers. Despite
Brandywine's assertion that this action was in anticipa-
tion of the boycott, seven of the eight programs listed in
footnote 80 were on the air between four and nine days after
Brandywine's assumption of control." Three of these
programs were sponsored by an organization called the
"American Patriotic News", which never paid any spon-
sorship fees to WXUR. As Norris was a trustee of the
"American Patriotic News" and station manager of
WXUR, it is safe to assume that be was aware that these

80 In order of appearance the new programs were entitled:Lifelive; Manion Forum; Behind the Headlines; HowardKershner's Commevtary; Independent Americans; The DanSmoot Report; and Church League of America.
81 J.A. Vol. II, 99.

82 July Decision, supra, at 31.



35

three programs were generating no income. The Com-
mission concluded that the Faith Theological Seminary

[failed to apprise us] fully concerning program plans,
and also a significant departure from an express
representation concerning the fair treatment of all
religious faiths [sic]. In view of the circumstances,
these failures can not be laid to inadvertence. They
must be considered a conscious course of conduct.83

The Commission closed its 23-page opinion by stating:

We conclude upon an evaluation of all the relevant
and material evidence contained in the hearing
record, that renewals of the 1VXUR and WXUR-FM
licenses should not be granted. The record demon-
strates that Brandywine failed to provide reasonable
opportunities for the presentation of contrasting
views on controversial issues of public importance,
that it ignored the personal attack principle of the
Fairness Doctrine, that the applicant's representa-
tions as to the manner in which the station would be
operated were not adhered to, that no adequate
efforts were made to keep the station attuned to the
community's or area's ,needs and interests, and that
no showing has been made that it was, in fact, so
attuned. Any one of these violations would alone be
sufficient to require denying the renewals here, and
the violations are rendered even more serious by the
fact that we carefully drew the Seminary's attention
to a licensee's responsibilities before we approved
transfer of the stations to its ownership and control."

On August 6, 1970 Brandywine filed a motion to recon-
sider with the Commission.

83 Id. at ¶ 32. The Commisiion also considered the atten-
tion Brandywine had given to community needs and inter-
ests. However, since this ground for denial was deleted in the
Commission's opinion on reconsideration, we do not discuss
those findings here. Interested parties are directed to ¶¶ 33-38
of the July Decision, supra.

84 Id. at ¶ 39 (emphasis supplied).
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11. Commission's Opinion on Reconsideration

The Commission released its Memorandum Opinion and
Order 85 denying Brandywine's request for reconsidera-
tion on February 11, 1971. The central theme raised by
Brandywine constituted an assertion that the Commis-
sion's July Decision extended the concept of the fairness
doctrine to an unconstitutional brink in that the July
Decision was predicated upon "a disapproval of the con-
tent of the programs on WXUR." The Commission com-
mented:

Our decision was based solely upon fairness conceptswhose constitutional validity has been sustained bythe Supreme Court in Red Lion Broadcasting Co.,Inc. v. le.C.C., 395 U.S. 367 (1969) and in no senseupon any Commission attitude toward the contentof any view expressed over Brandywine's facilities."
The Commission expressed the view that Brandywine's
failure to meet the affirmative duty set foLth in Red Lion
Broadcasting Co., Inc. v. F.C.C.87 to "offer to make avail-
able a reasonable amount of broadcast time to those who
have a view different from that which has already been
expressed on the station",88 was not beyond the pale of
constitutional reach by the Commission, merely by demon-
strating the existence of offers of time during which the
proponents of contrasting views were harassed. The
Commission stressed that this was a matter of presenta-
tion and not one of content.

85 In Re Applications of Brandywine-Main Line Radio, Inc.
For Renewal of Licenses of Stations WXUR and WXUR-FM,
Media, Pa., 27 F.C.C.2d 565 (1971) (hereinafter the "Feb-
ruary Decision").

86 1d. at ¶ 4.

87 395 U.S. 367 (1969) .

88 395 U.S. at 391.
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[W]e did not hold that . . . there was anything wrong
per se in harassing conduct by a moderator, but only
that Brandywine could not rely for its achievement of
fairness upon a program where one side was singled
out for harassment."

The Commission proceeded to consider each of the
issues which Brandywine raised and concluded by reaffirm-
ing the majority of its earlier views. Let us consider each
issue separately as we did with regard to the July Decision.

1. The Fairness Issue

In its petition for reconsideration Brandywine in no
way challenged the Commission's earlier finding that

despite Brandywine's initial representation and despite
the Commission's strong warning in the transfer decision,

"Brandywine had taken no steps to encourage the presen-

tation of contrasting views on several issues of public

importance where it had presented one side on each of

these issues." 9° Brandywine contended that it had broad-
cast material on certain news, interview, and call-in shows
which, although never considered by the Commission, did
satisfy the fairness doctrine requirements as to these

issues. The Commission began by reminding the licensee

39 February Decision, supra, at ¶ 4, fn. 1. The Commission
continued by stating:

We do not agree with Brandywine that our finding that
fairness could not be achieved in a one-sidedly hostile
setting was unfairly considered in the absence of a
"warning" ruling. We have recently enunciated the
same position in another case, Butte Broadcasting Co.,
22 FCC2d 7 (1970), and we cannot accept the view that
it is the sort of ruling which a licensee could not be ex-
pected to anticipate in the absence of a prior precedent.

Id.

99 Id. at 1.1 5.
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that its affirmative duties in the fairness arena would not
be satisfied

by leaving the expression of contrasting views to such
happenstance as the remarks of an unknown person
on a call-in program, or to the possibility that a per-
tinent question will be asked on a general interview
program unannounced as dealing with any particular
issue and not presenting a guest selected as a respon-
sible spokesman of a contrasting view."

The Commission did not stop at this juncture but rather
continued on to re-examine the material cited by petition-
ers and determined that this material was not "an expres-
sion of conflicting viewpoints in a reasonable ratio which
might make a denial of renewal inappropriate." 92 The
Commission commenced with an evidentiary point—the
affirmative cases presented by the intervenors and the
Broadcast Bureau, based on the two weeks of monitored
programming, placed an evidentiary burden on Brandy-
wine which could not be satisfied merely by demonstrating
some instances of the expression of opposing views in

other time periods without also taking account of any
further expression of the original views in such other time
periods." °" Brandywine failed to produce any evidence
concerning what was broadcast during the periods they
cited to the Commission except for those specific matters
on which Brandywine relied. The Commission went on to
say:

In the face of the prima facie showing that its treat-
ment of certain issues was unfair, Brandywine
clearly was required to show how it encouraged the
presentation of opposing views, or at least that the
presentation of such views constituted a reasonable

91 Id. at IT 6.
02 id.

93 Id. at l 7.
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proportion to the time devoted to the issues, either
throughout the license period or, at the minimum, (lur-
ing some other representative period of time. . . .
Therefore, we adhere to our conclusion that Brandy-
wine failed not only to seek some balance of oppos-
ing views but to carry opposing views in any fair
ratio."

Brandywine attempted to have the Commission exclude
certain broadcast statements by Dr. McIntire since they
were "religious." The decision on which this attempt
was founded was without relevance. The Murray Letter,
on which Brandywine sought to rely, only held that devo-
tional services were not a controversial issue within the
scope and meaning of the fairness doctrine; but "[t]he fair-
ness doctrine extends to all expressions of views on con-
troversial issues of public importance, whether or not
they may be deemed religious views by some persons."°°
This bolding, the Commission stated, "is no more an
abridgement of freedom of religion than of freedom of
speech, an issue already decided by the Supreme Court in
Red Lion Broadcasting Co., supra."'

Brandywine charged that the Commission had neglected
to consider various invitations to certain spokesmen. The
Commission replied by commenting that "Brandywine mis-
takes our disagreement with its arguments for failure to
consider them." The Commission once again detailed
its reasons for finding the Brandywine invitations made-

04 Id.

95 Brandywine sought to base this argument, which the
Commission rejected, on Madalyn Murray, 40 F.C.C. 647
(1965).

"February Decision, supra, at ¶ 11.

97 Id.

99 Id. at if 12.
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quate. It also discounted McIntire's sundry invitations
since they did not emanate from the licensee as the law
requires. The Commission noted that its action was based
primarily on the inadequacy of the various offers and
once again spoke to Brandywine's practice of delegating
its responsibilities under the fairness doctrine:

Certainly if Dr. McIntire had made adequate invita-tions corresponding to the issues and had succeeded
in getting spokesmen with opposing viewpoints to
speak on his program, Brandywine would have been
able to rely upon this success in complying with the
fairness doctrine. However, the converse does not
obtain. Brandywine cannot absolve itself from failure
to comply by merely pointing to Dr. McIntire's abor-
tive efforts. Dr. McIntire's inadequate invitations
and failure to get acceptances do not discharge
Brandywine froin its fairness duties. As we stated
in the decision, "the ultimate responsibility of compli-
ance with the fairness doctrine rests with the licen-
see." "

On the positive side of the scale, the Commission decided
that based on materials broadcast outside of the monitored
weeks that WXUR "should be given the benefit of the
doubt"1" with regard to its coverage of the Vietnam
War issue. However, the Commission found that with
reference to issues relating to federal administration
policy and activities, civil rights and liberties, United
States foreign relations, the proposed New Jersey group

99 Id. at ¶ 13. The Commission, in response to an allegation
that the same reasoning applies to networks, stated:

[I]f the network pr6ents both sides of a controversial
issue, the affiliates which carry these broadcasts are not
obligated to do more; hut if the network fails to present
opposing views, the affiliate is not thereby excused from
its obligation to do so.

Id.
100 Id. at 11 7, fn. 6.
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defamation law, major news media, and loyalty of fed-
eral officials, that the citations submitted by Brandywine
were either inadequate, inaccurate, lacking or insufficient
in light of the balance of one-sided broadcast presenta-
tion."'

2. Personal Attack Principle

Brandywine attempted to escape the evidentiary burden
placed on it by the Commission by claiming that the stand-
ards imposed by the Commission were too vague. The
Commission dealt with this allegation by stating:

Brandywine contends that our judgment that itcarried personal attacks without notifying the per-sons attacked of their right to respond is without
evidentiary support and that we have no clear
definition of "honesty, character, integrity or like
personal qualities" against which to measure Brandy-
wine's actions. However, the Supreme Court has
sustained the rules against the charge of vague-
ness in Red Lion Broadcasting Co., supra, and we
think that the attacks made over WXUR (see Appen-
dix B of our decision) were such that no reasonable
doubt exists as to their proper characterization.
Brandywine further charges that we have not ex-
plained why the attacks were not made during exempt
news broadcasts. Putting aside the fact that Brandy-
wine does not in fact assert that the attacks were
made during bona fide news programs—something it
should do if it believes we were in error—we think itplain that they were not. Brandywine did not intro-duce these programs when they were broadcast asnewscasts and they consisted entirely of comments notcommonly considered to be news reporting.102

In addition, the Commission rejected Brandywine's ar-
gument that an adverse finding with respect to the per-

1°11d.

"2 Id. at 17, 14.
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sonal attack principle was inconsistent with other Com-
mission rulings in this area.103 The Commission also ruled
that a 1969 finding by its Broadcast Bureau was not incon-
sistent with its ruling concerning certain remarks, not at
issue in the case, broadcast by Brandywine. The Com-
mission held the 1969 staff decision to be correct.

In any event, what is important here is not whether
there may be a reasonable doubt as to the correctness
of the gtaff ruling in another situation, but rather
whether there was such a doubt about the comments
. . . in this case. We do not believe that Brandywine
could have had such a doubt; nevertheless, it failed
to follow the requirements of the rules.'"

The final contention in this area, which the Commission
also rejected, was that the Commission's decision consti-
tuted an unconstitutional ex post facto approach to the
July, 1967 personal attack rules. The reason that the
Commission rejected this contention was that the rules
codified precepts which were already in effect and which
Brandywine had specifically been made aware of by the
Commission's transfer order."'

103 Brandywine sought to draw an analogy to the case of
In re Complaint by Mrs. Dorothy Healey, 24 F.C.C.2d 487
(1970) which involved an exemption for a bona fide newscast
or to the case of Station WAVA, 14 P & F Radio Reg.2d
180 (1968) wherein the Commission held there was no attack
upon

"honesty, integrity, character, or like personal qualities"
to say: "as the field is now drawn, only Hubert Humphrey,
a product of New Deal thinking, and Richard Nixon, a
product of the Eisenhower years, probably are incapable
of establishing any meaningful liaison with this gen-
eration."

February Decision, .supra, at 1115.
'°4 1d. at ¶16.

105 Id. at ¶ 17.



43

3. Representations Concerning Program Plans
Once again, the Commission stressed that its concern

was not with title changes being made to the program
schedule but to Brandywine's "willingness to withhold
[its] intentions with respect to a substantial amount of
programming." 100 The action taken against Brandywine
had nothing to do with program content; it was aimed
against ),\TXUR solely because of its failure to "candidly
advise us and the public of its intentions." 1" The Com-
mission determined that its concern was not based on
WXUR's motive but rather its conduct.

"The fact of concealment may be more significantthan the facts concealed. The willingness to deceivea regulatory body may.be disclosed by immaterial anduseless deceptions as well as by material and per-suasive ones." F.C.C. v. WOKO, Inc., 329 U.S. 223,227 (1946).1"

The Commission concluded the February Decision by
deleting its adverse findings in the July Dccision as to the
issue of ascertainment of community needs 109 and found,

"6 Id. at ¶ 18.

'°71d. at ¶11 18-19.

1081d. at ¶ 18.

1°9 Id. at ¶¶ 20-27. In his statement concurring in part and
dissenting in part, Commissioner Nicholas Johnson dissented
from this finding. He stated:

There is little question in My mind that 13randywine has
failed, and failed dismally, in its duty under the standards
set out above to ascertain its community's needs for
broadcast service.

He continued:
In sum, I see no good reason in this case to suddenly
retreat from our earlier more sensible analysis of theFairness and Ascertainment issues--even given the fact
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still again, "that Brandywine is not entitled to renewalof licenses of WXUR and WXUR-FM." "°
Brandywine has taken the instant appeal from thesefindings.

II. THE FAIRNESS DOCTRINE
The requirements of the fairness doctrine are by nomeans regulations of recent advent. Not only is the con-cept of the doctrine an established historical fact in the

broadcast industry but the doctrine itself has been little
changed over the years. The purpose of the doctrine is to
assure that when controversial issues of public import-ance are aired on radio and television frequencies thatfair coverage be given to both sides of issues presented.
The doctrine is a "common law development" which has
evolved from a long line of rulings by the Commission
on a case by case basis. As Justice White pointed out in
Red Lion, the doctrine "is distinct from the statutory re-
quirement of § 315 of the Communications Act 111 that

that we could still revoke the WXUR licenses on otherwell-founded grounds.
February Decision, supra, 27 F.C.C.2d at 579 (Johnson, con-curring in part, dissenting in part).

110 Id. at ¶ 27.
Communications Act of 1934, Tit. III, 48 Stat. 1081, asamended, 47 U.S.C. § 301 et seq. Section 315 now reads:

315. Candidates for public office; facilities; rules
(a) If any licensee shall permit any person who is a le-gally qualified candidate for any public office to use abroadcasting station, he shall afford equal opportunities toall other such candidates for that office in the use of suchbroadcasting station: Provided, That such licensee shallhave no power of censorship over the material broadcastunder the provisions of this section. No obligation isimposed upon any licensee to allow the use of its station
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equal time be allotted all qualified candidates for public

office." 1" In 1967 the Commission codified two corollaries

of the doctrine—the personal attack doctrine and the rules

relating to political editorializing."3

by any such candidate. Appearance by a legally qualified
candidate on any—
(1) bona fide newscast,
(2) bona fide news interview,
(3) bona fide news documentary (if the appearance of
the candidate is incidental to the presentation of the sub-
ject or subjects covered by the news documentary), or
(4) on-the-spot coverage of bona fide news events (in-
cluding but not limited to political conventions and activ-
ities incidental thereto), shall not be deemed to be use of
a broadcasting station within the meaning of this sub-
section. Nothing in the foregoing sentence shall be con-
strued as relieving broadcasters, in connection with the
presentation of newscasts, news interviews, news docu-
mentaries, and on-the-spot coverage of news events, from
the obligation imposed upon them under this chapter to
operate in the public interest and to afford reasonable
opportunity for the discussion of conflicting views on
issues of public importance.
(b) The charges made for the use of any broadcasting
station for any of the purposes set forth in this section
shall not exceed the charges made for comparable use of
such station for other purposes.
(c) The Commission shall prescribe appropriate rules
and regulations to carry out the provisions of this section.

Red Lion Broadcasting Co., Inc. v. F.C.C., supra, 395 U.S. at
370 (footnote renumbered).

112 Id., 395 U.S. at 369-70.

113 Shortly after the original Red Lion litigation commenced
the Commission published its -Notice of Proposed Rule Making,
31 Fed. Reg. 5710, in which it sought to make its personal
attack doctrine more precise and more readily enforceable.
In addition, the Commission sought to clarify the rules relating
to political editorializing by licensees. These rules were
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The Supreme Court's opinion in Red Lion went to great
lengths at setting out the history of the birth of the fair-

adopted, 32 Fed. Reg. 10303, and have been amended several
times. They currently read as follows:

7 73.123 Personal attacks; political editorials.
(a) When, during the presentation of views on a con-

troversial issue of public importance, an attack is made
upon the honesty, character, integrity or like personal
qualities of an identified person or group, the licensee
shall, within a reasonable time and in no event later than
1 week after the attack, transmit to the person or group
attacked (1) notification of the date, time and identifica-
tion of the broadcast; (2) a script or tape (or an ac-
curate summary if a script or tape is not available) of
the attack; mild (3) an offer of a reasonable opportunity
to respond over the licensee's facilities.
(b) The provisions of paragraph (a) of this section

shall not be applicable (1) to attacks on foreign groups
or foreign public figures; (2) to personal attacks which
are made by legally qualified candidates, their authorized
spokesmen, or those associated with them in the cam-
paign, on other such candidates, their authorized spokes-
men, or persons associated with the candidates in the
campaign; and (3) to bona fide newscasts, bona fide
news interviews, and on-the-spot coverage of a bona fide
news event (including commentary or analysis contained
in the foregoing programs, but the provisions of para-
graph (a) of this section shall be applicable to editorials
of the licensee).
NOTE: The fairness doctrine is applicable to situations

coming within (b) (3), above, and, in a specific factual
situation, may be applicable in the general area of politi-
cal broadcasts (b) (2), above. See, section 315(a) of the
Act, 47 U.S.C. 315(a) ; Public Notice: Applicability of
the Fairness Doctrine in the Handling of Controversial
Issues of Public Importance. 29 F.R. 10415. The cate-
gories listed in (b) (3) are the same as those specified
in section 315 (a) of the Act.
(c) Where a licensee, in an editorial, (i) endorses or

(ii) opposes a legally qualified candidate or candidates,
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ness doctrine and its related regulations. We shall review
that material here because of its critical importance to the
case at bar. .

The government was not always engaged in the regula-
tion of broadcast frequencies. In fact, it was only out of
dire necessity and sheer confusion, accompanied by utter
chaos, that the government entered into a role of broad-
cast regulation."4 Indeed, it was not until 1927 that

the licensee shall, within 24 hours after the editorial,
transmit to respectively (i) the other qualified candidate
or candidates for the same office or (ii) the candidate
opposed in the editorial (1) notification of the date and
the time of the editorial; (2) a script or tape of the
editorial; and (3) an offer of a reasonable opportunity
for a candidate or a spokesman of the candidate to re-
spond over the licensee's facilities: Provided, however,
That where such editorials are broadcast within 72
hours prior to the day of the election, the licensee shall
comply with the provisions of this paragraph sufficiently
far in advance of the broadcast to enable the candidate
or candidates to have a reasonable opportunity to pre-
pare a response and to present it in a timely fashion.
[32 F.R. 10305, July 13, 1967, as amended at 33 F.R.
5364, Apr. 4, 1968]

47 C.F.R. §§ 73.123, 73.300, 73.598, 73.679 (1972).

114 Because of this chaos, a series of National Radio Con-
ferences was held between 1922 and 1925, at which it
was resolved that regulation of the radio spectrum by the
Federal Government was essential and that regulatory
power should be utilized to ensure that allocation of this
limited resource would be made only to those who would
serve the public interest. The 1923 Conference expressed
the opinion that the Radio Communications Act of 1912,
37 Stat. 302, conferred upon the Secretary of Commerce
the power to regulate frequencies and hours of opera-
tion, but when Secretary Hoover sought to implement this
claimed power by penalizing the Zenith Radio Corpora-
tion for operating on an unauthorized frequency, the 1912
Act was held not to permit enforcement. United States
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responsibility for the assignment and allocation of radio
frequencies was assumed by the government.

It quickly became apparent that broadcast frequen-
cies constituted a scarce resource whose use could be
regulated and rationalized only by the Government.
Without government control, the medium would be
of little use because of the cacophony of competing
voices, none of which could be clearly and predictably
heard." Consequently, the Federal Radio Commis.

v. Zenith Radio Corporation, 12 F.2d 614 (D.C.N.D. Ill.
1926). Cf. Hoover v. Intercity Radio Co., 52 App. D.C.
339, 286 F. 1003 (1923) (Secretary had no power to deny
licenses, but was empowered to assign frequencies). An
opinion issued by the Attorney General at Hoover's re-
quest confirmed the impotence of the Secretary under
the 1912 Act. 35 Op. Atty. Gen. 126 (1926). Hoover
thereafter apptv.led to the radio industry to regulate
itself, but his appeal went largely unheeded. See gener-
ally L. Schmeckebier, The Federal Radio Commission
1-14 (1932).

Red Lion Broadcasting v. F.C.C., supra, 395 U.S. at 375-76,In. 4.
"5 Congressman White, a sponsor of the bill enacted as the

Radio Act of 1927, commented upon the need for new leg-
islation:
"We have reached the definite conclusion that the right

of all our people to enjoy this means of communication
can be preserved only by the repudiation of the idea
underlying the 1912 law that anyone who will may trans-
mit and by the assertion in its stead of the doctrine that
the right of the public to service is superior to the right
of any individual. . .. The recent radio conference met this
issue squarely. It recognized that in the present state
of scientific development there must be a limitation upon
the number of brNidcasting stations and it recommended
that licenses should be issued only to those stations whose
operation would render a benefit to the public, are neces-
sary in the public interest, or would contribute to the
development of the art. This principle was approved by
every witness before your committee. We have written
it into the bill. If enacted into law, the broadcasting
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sion was established to allocate frequencies among

competing applicants in a manner responsive to the

public "convenience, interest, or necessity." 1"

The Court continued:

Very shortly thereafter the Commission expressed

its view that the "public interest requires ample pla
y

for the free and fair competition I opposing views
,

and the commission believes that the principle app
lies

. . . to all discussions of issues of importance to the

public." Great Lakes Broadcasting Co., 3 F. R. C.

Ann. Rep. 32, 33 (1929), rev'd on other grounds, 5
9

App. D. C. 197, 37 F.2d 993, cert. dismissed, 281 U. S.

706 (1930). This doctrine was applied through de
nial

of license renewals or construction permits, both 
by

the FRC, Trinity Methodist Church, South v. FRC
,

61 App. D. C. 311, 62 F. 2d 850 (1932), cert. denied,.

288 U. S. 599 (1933), and its successor FCC, Young

People's Association for the Propagation of the

Gospel, 6 F. C. C. 178 (1938). After an extended

period during which the licensee was obliged not only

to cover and to cover fairly the views of others, but

also to refrain from expressing his own personal views,

Mayflower Broadcasting Corp., 8. F. C. C. 333 (1940),

the latter limitation on the licensee was abandoned

and the doctrine developed into its present form.

There is a twofold duty laid down by the FCC's

decisions and described by the 1949 Report on Editor-

ializing by Broadcast Licensees, 13 F. C. C. 1246

(1949). The broadcaster must give adequate cover-

age to public issues, United Broadcasting Co., 10 F.

C. C. 515 (1945), and coverage must be fair in tha
t

it accurately reflects the opposing views. New Broad-

casting Co., 6 P & F Radio Reg. 258 (1950). This

privilege will not be a right of selfishness. It will rest

upon an assurance of public interest to be served." 67

Cong. Rec. 5479.

395 U.S. at 376, fn. 5 (footnote renumbered).

116 Radio Act of 1927, § 4, 44 Stat. 1163. See generall
y

Davis, The Radio Act of 1927, 13 Va. L. Rev. 611 (1
927).

895 U.S. at 377, fn. 6 (footnote renumbered).
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must be done at the br
oadcaster's own expe

nse 4f

sponsorship is unavailable. Cullman, Broadcastin
g

Co., 25 P & F Radio Reg
. 895 (1963). Moreove

r, the

duty must be met by pr
ogramming obtained a

t the

licensee's own initiative 
if available from no 

other

source. John J. Demps
ey, 6 P & F Radio R

eg. 615

(1950) ; see Metropolita
n Broadcasting Corp.

, 19 P &

F Radio Reg. 602 (1960
) ; The Evening News

 Assn.,

6 P & F Radio Reg. 283
 (1950). The Federa

l Radio

Commission had impos
ed these two basic 

duties on

broadcasters since the ou
tset, Great Lakes B

roadcast-

ing Co., 3 F. R. C. Ann. 
Rep. 32 (1929), rev'd 

on other

grounds, 59 App. D. C.
 197, 37 F.2d 993, c

ert. dis-

missed, 281 U. S. 706 (
1930) ; Chicago Fede

ration of

Labor v. FRC, 3 F. R. C
. Ann. Rep. 36 (1929

), aff'd,

59 App. D. C. 33{3, 41 F. 2
d 422 (1930) ; KFKB

 Broad-

casting Assn. v. FRC, 60
 App. D. C. 79, 47 F

. 2d 670

(1931), and in particular
 respects the person

al attack

rules and regulations at i
ssue here have spel

led them

out in greater detail."7

having laid the necessary historic
al predicate we 

can

turn our attention to the l
aw of the fairness 

doctrine.

The need for radio regula
tion has not se

riously been

questioned in over fifty yea
rs. As much as o

ur historical

study shows a need for th
is regulation, the

re has been

a concomitant need for 
a fairness doctrine. America

has turned away from its 
town meeting and 

processes of

rural decision making. Thi
s is the electronic 

age—an age

in which communications sy
stems relay infor

mation to an

eager public in fractions 
of milli-seconds. Information

has become the stock and 
trade of our info

rmed public.

So too has our method of
 getting information

 changed in

the last half century. We 
are shifting our 

emphasis from

Ihe printed media to th
e electronic media

. Radio and

television consume massive
 portions of Ame

rica's time.

Because of this we must as
sure that the publ

ic be given

117 395 U.S. at 377-78.
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access to varied information so t
hat they may remain an

intelligent and viable group—f
ree to choose from the

options available to them—free t
o make a choice. In a

recent appearance before the S
enate Subcommittee on

Communications, Nicholas Johnson
, a Commissioner of

the F.C.C., expressed the need of
 the American people for

which the Commission has underta
ken to provide. This

parable states the problems involved s
o succinctly that we

reprint it in full:

Once upon a time there was a nation gr
eat in ideals

and industrialization, it had busines
ses everywhere

—and unsurpassed military might. Ye
t its greatest

strength lay in its ideological foundatio
n. This nation

professed to be governed by the consent
 of its citizens.

To ensure the successful functioning 
of this unique

experiment in government, free educa
tion, libraries

and full information were provided to
 all, so that this

nation's two-hundred million governors
, through wide-

open debate, might govern themselves
 wisely. But as

the years slipped by, the people spent 
more and more

of their time in their air conditioned
 homes watching

television, and less and less time 
listening to speak-

ers in the public parks, attending t
own meetings, and

reading handbills on the streets. Meanwhile, the

number and importance of crucia
l issues were grow-

ing, and the need for well inform
ed governors became

paramount. Thus it was the g
reat debate about the

great debate began.

Everyone had his own theory
 of how to reverse

this trend and return the dem
ocratic dialogue to the

people, who were all at home 
watching their televi-

sion sets. Some advocated letters, petitions, press

conferences and picketing, but they had little suc-

cess. Attention shifted to those who advocated

bombing, burning, shooting and looting, because

before and after the televisi
ng of such activities it

was usually possible to present
 a short message, how-

ever distorted, concerning the
 merits of the contro-

versy that generated such outr
ageous conduct. Then

a third group came along. It s
aid, "Let us simply go
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to the broadcasters peacefully, ask them for the time
to present our concerns—we will even pay them."
But the broadcasters politely explained that there
was no time available for the discussion of public
issues—such as war, life and politics—because the
time all had to be used for programs and announce-
ments necessary to the very difficult but essential task
of inducing consumers to buy useless, joyless, and
sometimes harmful products. Yet these patient and
patriotic students, businessmen, and Senators were
not deterred. They continued to preach the doctrine
of "working within the system." "The Government,"
they said, "will treat us fairly. There is reason and
justice in our land. Surely a democratic people need
not be violent to be heard." And so it was that they
came to the Federal Communications Commission

118
• • •

In the past months this court, and several other circuit

courts, have examined the fairness doctrine on several

occasions, sometimes at great lengths."° It is clear to

this court, therefore, that what we are about to state, with

reference to the law in this area, is merely repetitive of

our prior efforts. Nothing which we state here is new;

however, it is our hope that through our efforts we will be

able to instruct appellants as to the proper standard of

118 Hearings on S.J.Res. 209 before the Subcom. on Com-
munications of the Senate Committee on Commerce, 91st
Cong., 2d Sess. 155 (1970) (Statement of Commissioner
Nicholas Johnson).

lift See, e.g., M. Goldseker Real Estate Co. v. F.C.C., 456 F.2d

919 (4th Cir. 1972) ; Dorothy Healey v. F.C.C., No. 24,630

(D.C.Cir. March 3, 1972) ; Democratic National Committee

v. F.C.C., No. 71-1637 (D.C. Cir. February 2, 1972) ; Columbia

Broadcasting System, Inc. v. F.C.C., — U.S. App. D.C.
—, 454 F.2d 1018 (1971) ; Larus & Brother Company v.

F.C.C., 447 F.2d 876 (4th Cir. 1971) ; Green v. F.C.C., 144

U.S. App. D.C. 353, 447 F.2d 323 (1971) ; Neckritz v. F.C.C.,

446 F.2d 501 (9th Cir. 1971).
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the law and that we will allay any lingering doub
ts that

appellants may have as to our consideration of t
he per-

tinent authorities.

The Commission's most recent elaboration on the
 fair-

ness doctrine came following the Red Lion deci
sion. In

In the Matter of Obligations of Broadcast Licensees 
Under

the Fairness Doctrine 1" the Commission posited:

The fairness doctrine was evolved as a policy und
er

the public interest standard in a series of cases, gi
ven

its definitive, policy statement in the Commission'
s

1949 Editorializing Report (13 F.C.C. 1246), an
d

codified into the Communications Act of 1959. See

section 315(a) 47 U.S.C. 315(a) ; Red Lion Broad-

casting Company, Inc. v. Federal Communications

Commission, supra. It requires the broadcast licensee

to afford reasonable opportunity for the discussion

of conflicting viewpoints on controversial issues o
f

public importance. The Commission early determined

that if the fairness doctrine were to achieve its most

salutary purpose, an affirmative obligation in this

respect must be imposed upon the licensee 

• • • • •

The Commission's general approach to this face
t of

the fairness doctrine is set forth in a 1964 
ruling,

Letter to Mid-Florida Television Corporation, 40

F.C.C. 620, 621 (1964) :

. . . The Commission does not seek to 
establish

a rigid formula for compliance with the
 fairness

doctrine. The mechanics of achieving 
fairness

will necessarily vary with the circumst
ances, and

it is within the discretion of each licen
see, acting

in good faith, to choose an appropriate 
method

of implementing the policy to aid and e
ncourage

expression of contrasting viewpoints. Ou
r ex-

perience indicates that licensees have cho
sen a

12023 F.C.C.2d 27 (1970).
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variety of methods, and often combinations of
various methods

This court made it clear in Democratic National Committee
v. F.C.C. that "Nile importance of the fairness doctrine
is neither academic nor is it an administrative nicety. As
the Commission stated: 'The keystone of the fairness doe-
trine and of the public interest is the right of the public to
be informed—to have presented to it the 'conflicting views
of issues of public importance'.' " 122 The proposition of
the fairness doctrine is easy to understand, and to accept,
when one considers that because of the finite number of

broadcast frequencies available "they have been necessarily
considered a public trust. Every licensee who is fortunate
in obtaining a license' is mandated to operate in the public
interest and has assumed the obligation of presenting

important public questions fairly and without bias." 1"
Because of the evident importance of the doctrine "it is the
manifest intention of the Commission to maintain it as a
viable instrument in protecting the right of the public to be
fully informed on controversial issues." 124

121 Id., 23 F.C.C.2d at 28.
322 Supra, slip op. at 15-16, citing Applicability of the Fair-

ness Doctrine in the Handling of Controversial Issues of Pub-
lic Importance, 29 Fed. Reg. 10416, 10418, 40 F.C.C. 598, 604
(1964). See also Letter to Cullman Broadcasting Co., 40
F.C.C. 576 (1963).

123 S.REP.No. 562, 86th Cong., 1st Sess. 9 (1959).

124 On June 9, 1971 the Commission adopted a Notice of
Inquiry In the Matter of The Handling of Public Issues
Under the Fairness Doctrine and the Public Interest
Standards of the Communications Act, 30 F.C.C.2d 26
(1971). In the words of the Commission:

The purpose of this Notice is to institute a broad-
ranging inquiry into the efficacy of the fairness doc-
trine and other Commission public interest policies,
in light of current demands for access to the broad-
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The fairness doctrine is not subject to a formulistic ap-
plication. Meeting the obligations can only be achieved by
seeking out balance in broadcast coverage. Precise mathe-
matic equality is neither required nor desirable. The cor-
nerstone of the doctrine is good faith and licensee discre-
tion.

[T]he licensee, in applying the fairness doctrine, is
called upon to make reasonable judgments in good
faith on the facts of each situation—as to whether a
controversial issue of public importance is involved,
as to what viewpoints have been or should be pre-
sented, as to the format and spokesmen to present
the viewpoints, and all the other facets of such pro-
gramrning.125

This is an area in which the Commission has exercised a
substantial degree of restraint.

In passing on any complaint in this area, the Com-
mission's role is not to substitute its judgment for
that of the licensee as to any of the above program-

cast media to consider issues of public concern. It
is important to stress that we are not hereby dis-
paraging any of the ad hoc rulings that we have
made in these areas. Rather, we feel the time has
come for an overview to determine whether the poli-
cies derived largely from these rulings should be
retained intact or, in lesser or greater degree, modi-
fied. . . . Interested parties may address [any aspect
of the problem.]

Thus, it is clear that the Commission is seeking to main-
tain the efficacy of the doctrine while guaranteeing ade-
quate access to the public on controversial issues. It is
encouraging to note that the Commission has sought
widespread in-put in formulating its thinking in this
crucially important area.

Democratic National Committee v. F.C.C., supra, slip op. at
16 (footnote renumbered).

125 Applicability of the Fairness Doctrine, supra, 29 Fed.
Reg. at 10416, 40 F.C.C. at 599.
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ming decisions, but rather to determine whether the
licensee can be said to have acted reasonably and in
good faith. There is thus room for considerably more
discretion on the part of the licensee under the fair-
ness doctrine than under the "equal opportunities" re-
quirement.' 26

Licensees seeking to meet the requirements imposed by

the doctrine must be mindful of Congressional intent. Tt

was never intended by either Congress, or the Commission,

that the doctrine work toward suppression of the discus-

sion of controversial issues. To the contrary the intent of

the drafters was to "[require] the discussion of con-

flicting views on issues of public importance." 127

The Supreme Court spelled out the duties of the licensee

in the clearest possible terms in Red Lion.

The broadcaster must give adequate coverage to
public issues, . . . and coverage must be fair in that it
accurately reflects the opposing views. . . . This must
be done at the broadcaster's own expense if sponsor-

126 Id. This same general theme was espoused by the Com-

mission much earlier in Editorializing by Broadcast Licensee,

13 F.C.C. 1246 (1949) :

It should be recognized that there can be no one all em-

bracing formula which licensees can hope to apply to

insure the fair and balanced representation of all public

issues. Different issues will inevitably require different

techniques of presentation and production. The licensee

will in each instance be called upon to exercise his best
judgment and good sense in determining what subjects
should be considered, the particular format of the pro-

grams to be devoted to each subject, the different shades

of opinion to be presented, and the spokesman for each
point of view.

Id. at 1251.

127 Loevinger, Free Speech, Fairness and Fiduciary Duty in

Broadcasting, 34 LAW AND CONTEMP. PROB. 278, 285 (1969).
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ship is unavailable.... Moreover, the duty must be met
by programming obtained at the licensee's own ini-
tiative if available from no other source.128 •

Let us pause for a moment to reflect on the Red Lion
litigation. The case arose out of an alleged breach of the
personal attack doctrine. The attack came in the form
of an opinionated broadcast by Rev. Billy Hargis, who also
frequently broadcast on WXUR. Red Lion, which was
managed by John H. Norris, the station manager of WXUR,
failed to meet the requirements of the Commission which
a licensee must follow in the event of a personal attack.
These requirements, which are set out in Times-Mirror
Broadcasting Co.,129 call upon the licensee to send a tape,
transcript or summary of the broadcast containing the
attack to the wronged party. The licensee is required to
offer the aggrieved party an opportunity to respond and
must see that this opportunity be Made without regard as
to whether the response time will be paid for. In the opinion
of this court in Red Lion 130 we went to great lengths to
set out all of the correspondence between the Commission
and Norris. Our account runs on for pages. Yet despite
all of the instruction received by Norris he remained in-
capable of, or unwilling to, comply with the requirements
in either Red Lion or the case currently under considera-
tion.

The recent eases in our jurisdiction are more than ade-
quate in setting out the current state of the law. In Green

v. F.C.C.,131 a case involving requests for time to oppose
military enlistment on the air waves,

128 Red Lion, supra, 395 U.S. at 377-78.

129 24 P & F Radio Reg. 404 (1962).

130 127 U.S.App.D.C. 129, 381 F.2d 908 (1967).

131 Supra, note 119.
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Judge Wilkey wrote that the doctrine did not re.
quire identical treatment for differing viewpoints of
controversial issues, "as this would place an onerous
and impractical burden on the licensees." Green r.
F.C.C., supra, — U.S.App.D.C. at —, 447 F.2d at
328. In addition we made it clear that unlike those
corrollaries to the doctrine that create equal-opportuni-
ties situations the doctrine itself does not create a right
for any person or group to be granted time. "mile
licensees may exercise their judgment as to what mate-
rial is presented and by whom. . . . The fairness doe-
tri»e is issue-oriented, and it would be sufficient if
each licensee could show that the point of view advo-
cated by petitioner. ... had been or was being presented
on its station by others." Id. In our opinion in Thi.
ness Executives' Move for Vietnam Peace v. F.C.C.,
supra, we held that "[u]nder the permissive 'reason-
ableness' standard of the fairness doctrine, acceptance
of [a] particular format is by no means compulsory."
Id., slip op. at 8. Thus, in opinion after opinion, the
Commission and the courts have stressed the wide
degree of discretion available under the fairness doc-
trine and we have clearly stated time after time, ad
infinitum ad nauseam, that the key to the doctrine is
no mystical formula but rather the exercise of reason-
able standards by the licensee. See also Neckritz r.
F.C.C., 446 F.2d 501, 502 (9th Cir. 1971).142

We reiterate—all that is required is balance; equal op-
portunities, except as specifically provided in § 315, are not
required. We believe that imposing an absolute equal time
standard for controversial issues would work to the
detriment of the established intent of Congress and the
Commission. As the Commission has previously noted :

We have long stressed the different manner in which

132 Democratic National Committee, supra, slip op. at 22.
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the "equal opportunities" and fairness requirements of
Section 315 operate. The former is applicable only to
uses of station facilities by candidates for public office
and calls for equal treatment—as to the amount of
time to be afforded, the nature of the time slot, etc.
It thus works with virtually mathematical precision.'"

The Commission continued:

In 1.959 Congress codified the fairness doctrine, by in-

la3 Committee for the Fair Broadcasting of Controversial
Issues, 25 F.C.C.2d 283, 291 (1970) (emphasis in the original).
In Committee for Fair Broadcasting, supra, 25 F.C.C.2d at 292,
the Commission explained its reasons for supporting the
doctrine:

We do not believe that any extended discussion is needed
as to why the licensee is afforded so much discretion
under the fairness doctrine. In our judgment, based on
decades of experience in this field, this is the only sound
way to proceed as a general policy. A contrary approach
of equal opportunities, applying to controversial issues
generally the specific equal opportunities requirements
for political candidates would in practice not be workable.
It would inhibit, rather than promote, the discussion and
presentation of controversial issues in the various broad-
cast program formats (e.g., newscasts; interviews, docu-
mentarie;). For it is just not practicable to require
equality with respect to the large number of issues dealt
with in a great variety of programs on a daily and con-
tinuing basis. Further, it would involve this Commission
much too deeply in broadcast journalism; we would in-
deed become virtually a part of the broadcasting "fourth
estate," overseeing thousands of complaints that some
issue had not been given "equal treatment." We do not
believe that the profound national commitment to the
principle that debate on public issues should be "unin-
hibited, robust, wide-open" (New York Times Co. v.
Sullivan, 376 U.S. 254, 270) would be promoted by a gen-
eral policy of requiring equal treatment on all such
issues, with governmental intervention to insure such
mathematical equality.

(Footnote omitted.)
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serting the provision in Section 315(a) that broadcast
licensees "must operate in the public interest and . .

afford reasonable opportunity for the discussion of
conflicting views on controversial issues of public im-

portance." The conference report makes clear that
this was a Congressional "restatement of the basic
policy of the 'standard of fairness' which is imposed
on broadcasters under the Communications Act of
1934" (H.Rep. No. 1069, 86th Cong., 1st Sess., p.5
(1959) ). . . . And, finally, the Supreme Court's opinion
in Red Lion, significantly recognizes the Editorializ-
ing Report as the statement of the basic principles

embodied in the fairness doctrine. See Red Lion

supra, at pp. 384-386.'34

The ultimate test in this area is reasonableness. "The

critical issue is whether the sum total of the licensee's

efforts, taking into account his plans when the issue is a

continuing one can be said to constitute a reasonable op-

portunity to inform the public on the contrasting view-

point—one that is fair in the circumstances."135

As the Fourth Circuit pointed out recently, the first line

for deciding fairness cases is the good faith of the licen-

see.136 It is, therefore, here that we must begin our analysis.

The record of Brandywine-Main Line Radio is bleak in

the area of good faith. At best, Brandywine's record is

indicative of a lack of regard for fairness principles; at

worst, it shows an utter disdain for Commission rulings

and ignores its own responsibilities as a broadcaster and its

representations to the Commission. At the very outset

Brandywine was informed by the Commission, in the Borst

134 Id. at 293 (emphasis in original). Sec generally 67 CONG.
REC. 12502-04.

135 Id. at 295.

136 Larus & Brother Company v. F.C.C., supra, 447 F.2d at
879.
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Decision, of the obligations of the licensee under both the
fairness doctrine and the personal attack principle. This
action was made .necessary in the first instance because of
the fear of so many in the community. It is apparent now
that this fear was warranted and well founded. During the
entire license period Brandywine willfully chose to disre-
gard Commission mandate. With more brazen bravado than
brains, Brandywine went on an independent frolic broad-
casting what it chose, in any terms it chose, abusing those
who dared differ with its viewpoints. This record is replete
with example after example of one sided presentation on is-
sues of controversial importance to the public, it is not
necessary for this court to recount these matters again here.
The Commission has amply done so and the record supports
their contentions to the penultimate degree.

Rev. McIntire's attitude toward the fairness doctrine and
the rights of the public in general is made clear by con-
sidering the following excerpts from an exchange of cor-
respondence between McIntire and Albert J. Zack, Director
of Public Relations for the AFL-CIO. Let us first consider
this excerpt in a letter from Zack to McIntire, sent on
November 5, 1965, in response to McIntire's invitation for
Zack to appear on 20th Century Reformation Hour:

Day after day, program after program, you expound
a point of view which is not only contrary to mine, and
that of most Americans, but which grossly offends the
concepts of Christian ethics. You now propose to set
everything right by asking me to come to Collings-
wood and speak in reply to anything you may say con-
cerning inc.

It simply will not do, Dr. McIntire. This not only
does not meet the legal definition of "fairness"; but it
does not meet the far more significant standards set
by the conscience of men.

No, I will not come to Collingswood, though it is
otherwise a pleasant town. I will not give credence to
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your argument that one appearance by a
n opponent

answering anything you may say is a
dequate to bal-

ance your incessant drumfire of disunio
n and hate.

If you wish, we will supply you with a ta
pe or tapes

of full program length telling the truth a
bout the trade

union movement and its policies, whic
h you can alter-

nate with your own daily commentaries
, on your time

—which, let us remember, is my time,
 too, since [the]

air belongs to us al1.137

Dr. McIntire replied on November 13, 1
965 in these terms:

You have completely misrepresented 
and misunder-

stood my invitation, as I did not imply
 even that your

appearance in rnsponse to your atta
ck upon me would

"set everything right." As to the FCC's
 "fairness doc-

trine" and its legal definition, the FC
C has made it

plain that this so-called fairness doctr
ine comes into

play on a specific broadcast only when a
n individual's

character and integrity are attacked, but
 a discussion

of one's views and the position which he 
holds in our

national life is a proper and legitimate 
subject for

debate under the protections of the guarant
ees of free-

dom of speech and the 'free exercise of rel
igion in the

First Amendment. My offer to you actuall
y went be-

yond any "legal" definition of fairness. . . .

• • • •
. . . Radio stations are privately owned a

nd it is

possible in the dissemination of radio for p
rivate in-

terests to contract for the time—which the 
20th Cen-

tury Reformation Hour has done. This time, for

which we pay, is ours and not yours; nor doe
s it belong

to both of us with an obligation upon me 
to share it

equally with you. Tt would appear to me that 
you have

what T would call a rather socialistic vi
ew in this

regard.'"

We could give many more examples fr
om the weighty

record in this case, however, we fail to se
e what purpose

137 J.A. Vol. IV, 812.

138 J.A. Vol. IV, 813-14 (emphasis suppl
ied).
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that would serve. The exchange cited above makes it clea
r

that McIntire either did not understand the fairness doc-

trine or chose to merely ignore it by twisting the law to

meet his own requirements. McIntire attributes the re-

quirements of the doctrine to the personal attack rules.

Certainly, the doctrine is not so limited as this would imply
.

The doctrine requires balance when dealing with contro-

verisal issues of public importance. This is the extent of

fairness.

Throughout the pendency of these proceedings appellants

have attempted to obfuscate the actual issues in this case

by injecting a smoke-screen issue relating to McIntire and

his 20th Century Reformation, Hour. Throughout the

record we find references to stations cancelling the McIntire

program because of the requirements of the fairness doc-

trine and, indeed, the suggestion is infused more than once

that the Commission was "out to get" the Reverend. Cer-

tainly, none of this is central to the case at bar and little of

it is relevant. These incantations amount to childish prattle.

By cloaking these charges in the clothing of the firs
t

amendment 139 McIntire attempts to conjure right whi
ch

the Constitution simply does not provide. As Alexa
nder

Hamilton said in another setting:

To judge from the conduct of the opposite parties, we

shall be led to conclude that they will mutually hop
e

to evince the justness of their opinions, and to increas
e

the number of their converts by the loudness of the
ir

declarations and the bitterness of their invectives.14°

This is what we have here. At the risk of assisting Rev
.

McIntire in his bid for self-martyrdom, we note that 
his

behavior is reminiscent of that of a not so legendary knight
-

"9 We consider appellant's first amendment contentions

in Section V, infra.

'40 A. HAMILTON, THE FEDERALIST PAPERS, No. 1.
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errant named Quixote—who engaged himself by riding

against otherwise harmless wind-mills. The actions taken

by the Commission with reference to both Rev. McIntire

and WXUR are more than supported by the record. At-

tempting to place the blame on the Commission for the

shortcomings of the broadcaster and/or the licensee will

not do. It would do the parties well to remember that:

The fault, dear Brutus, is not in our
stars,

But in ourselves, that we are underlings.'41

Left to their own wiles, Brandywine and Dr. McIntire

would set the fairness doctrine to rest in a not so solemn

sepulchre without regard for the right of the community to

be fully informed. This fecord could not support the Com-

mission's findings in this area more strongly.

III. PERSONAL ATTACK DOCTRINE

The law in this area is well settled. Whenever there is

an attack made on a pers.on or group in the context of a

controversial issue of public importance the individua
l

attacked has a right to respond. The right is extended on

the basis of two separate lines of authority—the holdings in

Red Lion and Times-Mirror Broadcasting Co., and on the

basis of the Commission's regulations.'"

These obligations differ from the general fairness re-

quirement that issues be presented, and presented with

coverage of competing views, in that the broadcaster

does not have the option of presenting the attacked

party's side himself or choosing a third party to repre-

sent that side. But insofar as there is an obligation of

the broadcaster to see that both sides are presented,

and insofar as that is an affirmative obligation, the

personal attack doctrine and regulations do not differ

141 W. SHAKESPEARE, JULIUS CEASAR, Act 1, Sc. 2, line 134.

142 47 C.F.R. § 73.123 (1972).
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from the preceding fairness doctrine. The simple fact
that the attacked men or unendorsed candidates may
respond themselves or through agents is not a critical
distinction, and indeed, it is not unreasonable for the,
FCC to conclude that the objective of adequate presen-
tation of all sides may best be served by allowing those
most closely affected to make the response, rather than
leaving the response in the hands of the station which
has attacked their candidacies, endorsed their oppo-
nents, or carried a personal attack upon them.143

The Supreme Court laid to rest any existing challenges
as to the Commission's authority in enacting regulations
under the personal attack doctrine in Red Lion.14 Con-
gress has given a mandate to the "Commission from time to
time, as public convenience, interest, or necessity re-
quires" to enact "such rules and regulations and prescribe
such restrictions and conditions. . . as may be necessary to
carry out the provisions of this chapter . . . ." 145 The de-
mands of public interest are prime considerations for the
Commission in granting licenses,146 renewing licenses,14T
and modifying them.'" Additionally, station operation must
be carried out in the public interest.149

This mandate to the FCC to assure that broadcasters
operate in the public interest is a broad one, a power
"not niggardly but expansive," National Broadcasting
Co. v. United States, 319 U.S. 190, 219 (1943), whose
validity we have long upheld. FCC v. Pottsville Broad-
casting Co., 309 U.S. 134, 138 (1940); FCC v. RCA

143 395 U.S. at 378-79.
1" Id. at 379-86.

145 47 U.S.C. §3O3, 303(r) (1970).

140 47 U.S.C. §§ 307 (a) , 309(a) (1970).

147 47 U.S.C. § 307 (1970).

148 ld.

1" 47 U.S.C. § 307(d) (1970).
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Communications, Inc., 346 U.S. 86, 90 (1953) FliC v.

Nelson Bros. Bond d; Mortgage Co., 289 U.S. 266, 285

(1933). It is broad enough to encompass these regula-

tions.'"

As the Supreme Court has held specifically that the per-

sonal attack "regulations . . . are [not] beyond the scope of

the congressionally conferred power to assure that stations

are operated by those whose possession of a license serves

'the public interest,' " 151 this leaves us only to examine the

adequacy of the Commission's holding in the instant case.'52

The facts in this case indicate, as the Commission found,

that the licensee demonstrated complete disregard for the

rules in this area: There are instances on the record where

the licensee totally failed to give any notification to persons

attacked,'" in other cases there were failures to send

tapes, transcripts, or summaries."4 The Commission found,

adopting the Examiner's decision, that

[m]anagement did very little to comply with the man-

date of the rules in supplying tapes or summaries.

Usually the individual was obliged to request a tape

and, even then, he had difficulty.'55

This is a demonstration of Brandywine's degree of compli-

ance in regard to personal attacks. We have reviewed the

alleged attacks in this case and find many instances of

attacks upon honesty, character, integrity and other per-

sonal qualities of given persons or groups in the course of

150 395 U.S. at 380.

151 Id. at 386.

152 For a description of the Commission's factual findings

see pp. 29-33, 41-42, supra.

153 See, e.g., J.A. Vol. II, 236a.

154 July Decision, supra, at ¶ 18.

'551d.
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discussion of controversial issues of public importance.
Yet we find that the licensee did not send tapes, that it did
not send transcripts, that it did not send summaries. Is
this the responsible behavior of an earnest licensee?

As was the case with regard to the fairness doctrine,
Brandywine was informed of its responsibilities in personal
attack situations by the Commission at the time of approv-
ing the initial tranfer. Brandywine represented to the
Commission that they understood and would abide by the
responsibilities placed on them. As the Commission stated:

The unavoidable conclusion is that Brandywine sim-
ply ignored its plain duty to the public. . . . We note
here again that these violations, although they would
warrant the same conclusion in any event, are par-
ticularly reprehensible in light of the fact that the
licensee had been cautioned at the outset concerning its
duties in this area.'5°

Brandywine has attempted to pass its obligations in this
area to those who purchase time from the licensee. The law
is clear in this regard. The obligation rests squarely on the
shoulders of the licensee. The fact that the licensee
decided to act in avoidance of this obligation by seeking to
delegate a non-delegable duty is another indicia • of
Brandywine's failings under the law. We fully understand
Brandywine's two pronged defense in this area. Firstly,
Brandywine claims it is incapable of screening tapes prior
to broadcast because of the small size of its staff. We note
that small staffs in no way exculpate licensees from their
affirmative duties. Brandywine would be incapable of
operating without an engineer; similarly, a person suitable
to protect the rights of the listening public is a necessity for
a licensee. This is part of the expense of operating a radio
station. Any economic argument to the contrary loses sight
of the purposes of Commission regulation.

15° Id. at 7 22.
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Brandywine's second assertion is even less valid. John
Norris testified that the station did not have anyone listen
to program tapes prior to broadcast as this act would con-
stitute censorship.'" This argument offends the sensibili-
ties of the court for various reasons. This is prima facie
evidence that despite the numerous and lengthy assertions
of the licensee to the Commission, Brandywine never in-
tended to comply with the personal attack rules. Any
representation to the contrary on the part of the licensees
can only be said to constitute a gratuitous design intended
to lull the Commission into a feeling of security. Brandy-
wine has dealt with the Commission in a setting which not
only lacked good faith but was also meant to defraud the
Commission with regard to the licensee's actual intentions
in this area. Brandywine was aware of the personal attack
rules, it acknowledged responsibility under them and then
chose to disregard them under a guise claiming that the
rules constituted licensee censorship. Such maneuvering
has proven to be not so wise gamesmanship on the part of
licensee. Brandywine's abuses in this area are so blatant
as to be sufficient to shock the conscience of the court. The
Commission had every justification for its findings in regard
to the personal attack rules.

IV. BRANDYWINE'S PROGRAM REPRESENTATIONS
This aspect of the case, while not the most troublesome, is

clearly the most disturbing to the court. The facts in this
area, as with the. other areas of this case, were clearly set
out by the Commission.'" Brandywine made extensive
representations to the Commission about the types of pro-
grams to be broadcast, as well as providing specific titles.
Variation from the typical program schedule presented

157 See footnote 74, supra..

158 For a discussion of the pertinent facts see pp. 33-35 and
43-44, supra.
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would not have been fatal if the changes had proven
relatively minor or had they been implemented in good faith.
Unfortunately, but not surprisingly, neither was the case.

The changes which took place on WXUR within the very
first days following the transfer show a common design on
the part of the licensee to engage in deceit and trickery in
obtaining a broadcast license. Within nine days a totally
unexpected group of seven programs, each of a nature
different than those on the typical program schedule, were
on the air. These programs, which Norris characterized as
the "Hate Clubs of the Air," replaced programs which were
predominantly entertainment oriented. The speed with
which these changes took place can lead the court to one
conclusion, and one conclusion only—Brandywine intended
to place these controversial programs on the air from the
first but feared to so inform the Commission lest the trans-
fer application be denied. This approach was foolish. As
the Commission stated in the Borst Decision and as we
stated earlier in this opinion,

[t]he Commission is wisely forbidden from choosing"among applicants on the basis of their political, eco-nomic or social views." 19
The initial representation to the Commission was ob-
viously "a best foot forward" effort by the licensee. The
licensee feared that the truth would keep the license from
being granted to it. Therefore, Brandywine sought through
subterfuge to gain its license and then proceed to broadcast
the type of material it believed to be most suitable—the type
of material which would forward the ends of the fundamen-
talist movement—in utter disregard for either the public or
their earlier representations to the Commission.

The second misrepresentation concerns Interfaith Forum.

149 See note 15, supra.
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We have previously described the show at length 1" and
need not reiterate here. The facts are simple—when it
appeared from Commission inquiry that a more balanced
approach to the question of religion was necessary the prin-
cipal parties at Brandywine devised this program. The
record shows that only after being censured by the local
government did the licensee make any effort for this pro-
gram to be broadcast, and even when it finally found its
way to the airwaves its content was without resemblance to
those representations made to the. Commission. This was
never an interfaith dialogue but rather an interview pro-
gram of students and faculty at the Faith Theological
Seminary. We find no fault with such a program but we
fail to see how it comVies with Brandywine's representa-
tions for dialogue between the faiths.

The applicable legal standard here was laid down by the
Supreme Court over twenty-five years ago. in another
communications case the Court said:

The fact of concealment may be more significant than
the facts concealed. The, willingness to deceive a regu-
latory body may be disclosed by immaterial and useless
deceptions as well as by material and persuasive
ones.'"

This is dispositive of this issue.

This is a case in which the blind need for a radio outlet
in the Philadelphia market has led men experienced in the
broadcast industry to misrepresent the facts and to attempt
to deceive a regulatory body all to a single end—propaga-
tion on the media of their philosophic dogma. These men
may have possessed the highest aims for their cause but
these aims were blind to the needs of the general public.
Misrepresentations conceived to win a soap-box from which

16° This program is described at pp. 10-11, supra.
1°' F.C.C. v. WOKO, Inc., 329 U.S. 223, 227 (1946).
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to shout ones views are the basest over-exaggeration of the
liberties guaranteed in the first amendment. Since the air-
waves are a scarce commodity and have been deemed a
public trust it is easy for us to see that Dr. McIntire and
his followers have every right for their views to be broad-
cast. Their right to operate a radio station is no different
than the rights of any other group in America. Their rights
are neither superior nor inferior. In seeking a broadcast
station they had to meet the same requirements as anyone
else seeking a license. The first of these requirements is
candor and honesty in representations to the Commission.
Their dismal failure in this regard is evidenced by this
8,000 page record. These men, with their hearts bent
toward deliberate and premeditated deception, cannot be
said to have dealt fairly with the Commission or the people
in the Philadelphia area. Their statements constitute a
series of heinous misrepresentations which, even without
the other factors in this case, would be ample justification
for the Commission to refuse to renew the broadcast license.

V. FIRST AMENDMENT CONSIDERATIONS

The most serious aspect of this case relates to the basic
freedoms of speech and press which are essential guaran-
tees of the first amendment. This is the area of greatest
concern to the court. Any shortcomings in this area would
necessitate our reversing the decision of the Commission.
Not only must the Commission take a hard-look at the case
in this light but so must this court.

A. Historical Perspective

1. Freedoms of Speech and Free Press

The original draft of the federal Constiution was, cur-
iously enough, silent on the question of freedom of the
press. We say "curiously" because among the burning
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issues of the revolution and the colonial quest for freedom
were the plight of Peter Zenger, who had been denied this
right, and the issue of taxation of the press. So great was
the concern of America that Alexander Hamilton was
prompted to write the following:

On the subject of the liberty of the press, as much as
has been said, I cannot forbear adding a remark or
two: in the first place, I observe, that there is not a
syllable concerning it in the constitution of this State;
in the next, T contend, that whatever has been said
about it in that or any other State amounts to noth-
ing. What signifies a declaration, that "the liberty of
the press shall be inviolably preserved"? What is the
liberty of the press? 162

The response to Hamilton's complaint was not long in com-
ing. This wrong was remedied almost immediately by the
first amendment to the Constitution.

AMENDMENT 1

Congress shall make no law respecting an establish-
ment of religion, or prohibiting the free exercise there-
of; or abridging the freedom of speech, or of the press;
or of the right of the people peaceably to assemble, and
to petition the Government for a redress of grievances.

The following passage from Blackstone's Commentaries is
most instructive:

The liberty of the press is, indeed, essential to the na-
ture of a free state; but this consists in laying no
previous restraints upon publication, and not in free-
dom from censure for criminal matter when pub-
lished. Every freeman has an undoubted right to lay
what sentiments he pleases before the public; to
forbid this, is to destroy the freedom of the press;
but if he publishes what is improper, mischievous, or

"2 A. HAMILTON, FEDERALIST PAPERS, No. 84.
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illegal, he must take the consequence of his owntemerity. To subject the press to the restrictive powerof a licenser, as was formerly done, both before andsince the revolution, is to subject all freedom of sen-timent to the prejudices of one man, and make himthe arbitrary and infallible judge in all controvertedpoints in learning, religion and government. But topunish (as the law does at present) any dangerous oroffensive writings, which, when published, shall on afair and impartial trial be adjudged of a pernicioustendency, is necessary for the preservation of peaceand good order, of government and religion, the onlysolid foundation of civil liberty. Thus the will of theindividuals is still left free; the abuse only of thefree will is the object of legal punishment. Neitheris any restraint hereby laid upon freedom of thoughtor inquiry; liberty of private sentiment is still left;the disseminating, or making public, of bad senti-ments, destructive to the ends of society, is the crimewhich society corrects.'"
This was the common law in Blackstone's time. The fram-
ers of the first amendment were devoid of any intent to
change the common law in this respect. Mr. Justice Frank-
furter provides an excellent lesson in his opinion in
Dennis.'"

The historic antecedents of the First Amendmentpreclude the notion that its purpose was to give un-qualified immunity to every expression that touchedon matters within the range of political interest.The Massachusetts Constitution of 1780 guaranteedfree speech; yet there are records of convictions forat least three political libels obtained between 1799and 1803. The Pennsylvania Constitution of 1790 andthe Delaware Constitution of 1792 expressly imposedliability for abuse of the right of free speech. Madi-son's own State put on its books in 1792 a statute

163 4 W. BLACKSTONE, COMMENTARIES, *151-52 (emphasis inoriginal) (footnote omitted).

164 Dennis v. United States, 341 U.S. 494 (1951).
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confining the abusive exercise of the right of utter-
ance. And it deserves to be noted that in writing to
John Adams's wife, Jefferson did not rest his con-
demnation of the Sedition Act of 1798 on his belief
on unrestrained utterance as to political matter. The
First Amendment, he argued, "reflected a limitation
upon Federal power, leaving the right to enforce
restrictions on speech to the States. • • 165 "The
law is perfectly well settled," this Court said over
fifty years ago, "that the first ten amendments to the
Constitution, commonly known as the Bill of Rights,
were not intended to lay down any novel principles
of government, but simply to embody certain guaran-
tees and immunities which we had inherited from our
English ancestors, and which from time immemorial
been subject tq certain well-recognized exceptions
arising from tile necessities of the case. In incorpo-
rating these principles into the fundamental law there
was .intention of disregarding the exceptions, which
continued to be recognized as if they had been for-
mally expressed." 106 That this represents the authen-
tic view of the Bill of Rights and the spirit in which
it must be constfued has been recognized again and
again in cases that have come here within the last
fifty years.'"

165 Id., 341 U.S. at 521-22 (footnotes omitted).

me Id., 341 U.S. at 524, citing Robertson v. Baldwin, 165
U.S. 275, 281 (1897).

161 Id., citing Gompers v. United States, 233 U.S. 604, 610
(1914).

While the courts .have from an early date taken a hand
in crystallizing American conceptions of freedom of speech
and press into law, it is scarcely in the manner or to the
extent which they are frequently assumed to have done.
The great initial problem in this realm of constitutional
liberty was to get rid of the common law of "seditious
libel" which operated to put persons in authority beyond
the reach of public criticism. The first step in this direc-
tion was taken in the famous, or infamous, Sedition Act
of 1798, which admitted the defense of truth in proseeu-
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This situation was not even thought to have been altered
by the fourteenth amendment until relatively recently.
Speaking for the Court in 1907, Mr. Justice Holmes stated:

We leave undecided the question whether there is

tion brought under it, and submitted the general issueof defendant's guilt to the jury. But the substantivedoctrine of "seditious libel" the Act of 1798 still retained,a circumstance which put several critics of PresidentAdams in jail, and thereby considerably aided Jefferson'selection as President in 1800. Once in office, nevertheless,Jefferson himself appealed to the discredited principleagainst partisan critics. Writing his friend GovernorMcKean of Pennsylvania in 1803 [about] such critics,Jefferson said: "The federalists having failed in destroy-ing freedom of the press by their gag-law, seem to haveattacked it in an opposite direction; that is by pushingits licentiousness and its lying to such a degree of prosti-tution as to deprive it of all credit. * * * This is a danger-ous state of things, and the press ought to be restored toits credibility if possible. The restraints provided by thelaws of the States are sufficient for this, if applied. AndI have, therefore, long thought that a few prosecutionsof the most prominent offenders would have a wholesomeeffect in restoring the integrity of the presses. Not ageneral prosecution, for that would look like persecution;but a selected one." Works (Ford ed., 1905), IX 451-52.
In the Memorial Edition of Jefferson's works this letteris not included; nor apparently was it known to the Hon-

orable Josephus Daniels, whose enthusiastic introductionto one of these volumes makes Jefferson out to have beenthe father of freedom of speech and press in this country,if not throughout the world. The sober truth is that itwas that arch enemy of Jefferson and of democracy,Alexander Hamilton, who made the greatest single con-tribution toward rescuing this particular freedom as apolitical weapon from the coils and toils of the commonlaw, and that in connection with one of Jefferson's "se-lected prosecutions." I refer to Hamilton's manytimesquoted formula in the Croswell case in 1804: "The libertyof the press is the right to publish with impunity, truth,
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to be found in the Fourteenth Amendment a prohibi-

tion similar to that in the First. But even if we were

to assume that freedom of speech and freedom of the

press were protected from abridgment on the part

not only of the United States but also of the States,

still we should be far from the conclusion that the

plaintiff in error would have us reach. In the first

place, the main purpose of such constitutional pro-

visions is "to prevent all such previous restraints

upon publications as had been practiced by other gov-

ernments, and they do not prevent the subsequent

punishment of such as may be deemed contrary to

the public welfare." Commonwealth v. Blanding, 3

Pick, 304, 313, 314; Respublica v. Oswald, 1 Dallas

319, 325. The preliminary freedom extends as well

to the false as to the true; the subsequent punishment

may extend as well to the true as to the false. This

was the law of criminal libel apart from statute in

most cases, if not in all. Commonwealth v. Blanding,

ubi sup.; 4 Bl. Coin. 150.188

This would appear to be an unqualified endorsement of the

views espoused by Blackstone. However, Justice Holmes

remarked in the same opinion, "There is no constitutional

with good motives, for justifiable ends though reflecting

on government, magistracy, or individuals." People v.

Crosswell, 3 Johns. (N.Y.) 337. Equipped with this

brocard our State courts working in co-operation .with

juries, whose attitude usually reflected the robustiousness

of American political discussion before the Civil War,

gradually wrote into the common law of the States the

principles of "qualified privilege," which is a notification

to plaintiffs in libel suits that if they are unlucky enough

to be officeholders or office seekers, they must be prepared

to shoulder the almost impossible burden of showing

defendant's "special malice." Cooley, Constitutional Lim-

itations, Chap. XII: Dawson, Freedom of the Press, A

Study of the Doctrine of "Qualified Privilege" (1924).

Corwin, Liberty Against Government, 157-59 n. 65 (1948).

lag Patterson v. Colorado, 205 U.S. 454, 462 (1907) (em-

phasis in the original).
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right to have all general propositions of law once adopted
remain unchanged." 1" As late as 1922, the Court, speak-
ing through Mr. Justice Pitney, stated: "[N]either the
Fourteenth Amendment nor any other provision of the
Constitution of the United States imposes upon the States
any restriction about 'freedom of speech' or the 'liberty
of silence'. . . ." 170

Eventually the citizens of this country were given those
long sought protections for substantive personal rights:
This was achieved by identifying these rights with "lib-
erty" which States were without power to abridge without
due process of law. This disclosure was made quite casu-
ally by the Supreme Court in the landmark decision of
Git/ow v. New York."' "For present purposes we may
and do assume that freedom of speech and of the press—
which are protected by the First Amendment from abridg-
ment by Congress—are among the fundamental rights
and 'liberties' protected by the due process clause of the
Fourteenth Amendment from impairment by the States." 172
Within two years this dictum became accepted doctrine
as to freedom of speech.'73 Four years later freedom of
the press was incorporated.'"

169 Id., 205 U.S. at 461.
1" Prudential Insurance Co. v. Cheek, 259 U.S. 530, 543

(1922).

171 268 U.S. 652 (1925). In this case the Court affirmed
Gitlow's conviction for violating a New York statute which
prohibited advocating criminal anarchy.

172 Id., 268 U.S. at 666.
173 Fiske v. Kansas, 274 U.S. 380 (1927).
174 Near v. Minnesota, 283 U.S. 697 (1931).
The fourteenth amendment has also been extended to the

first amendment guarantees of freedom of religion, Cantwell
v. Connecticut, 310 U.S. 296 (1940), and the right of peaceable
assembly, DeJonge v. Oregon, 299 U.S. 353 (1937).
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2. Censorship

Let us also consider the first amendment and the concept
of censorship—an implicit issue in this case.

Mr. Justice Murphy asserted in Chaplinsky v. New
Hampshire: "5

There are certain well-defined and narrowly limited
classes of speech, the prevention and punishment of
which have never been thought to raise any Consti-
tutional problem. These include the lewd and obscene,
the profane, the libelous, and the insulting or "fight-
ing' words—those which by their very utterance
inflict injury or tend to incite an immediate breach
of the peace. It has been well observed that such
utterances are no essential part of any exposition of
ideas, and are of such slight social value as a step
to truth that any benefit that may be derived from
them is clearly outweighted by the social interest in
order and morality.176

Similarly, in Board of Education v. Barnette 1" Mr.
Justice Jackson established it as "a commonplace that
censorship or suppression of expression of opinion is tol-
erated by our Constitution only when the expression pre-
sents a clear and present danger of action of a kind the
State is empowered to prevent and punish." 8

Significantly, those cases which have sanctioned previous
restraints of the utterances of specific individuals have
not involved restraints by administrative action, but rather
judicial restraints. It was a prime objective of those
seeking to ban previous restraints to outlaw censorship
which could be accomplished through licensing. It was in

175 315 U.S. 568 (1942).

176 Id., 315 U.S. at 571-72 (footnotes omitted).
''319 U.S. 624 (1943).
178 Id., 319 U.S. at 633.
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this setting that John Milton directed his offensive in his
Appeal for the Liberty of Unlicensed Printing. Freedom
of the press was, in the beginning, a right to publish
"without a license what formerly could be published only
with one." 179 Today, as well, nothing is more likely to
give rise to judicial condemnation than a licensing require-
ment. Only in those cases in which the licensing officer's
authority is so limited as to make discrimination against
utterances which he disapproves of impossible 188 will the
court refrain from interfering. The Supreme Court has
even gone so far as to strike down licensing ordinances
with respect to forms of communication which are totally
forbidden.'" More pertinently to the case at bar, in the
area of radio broadcasting, where the very physical limita-
tions of the medium mak& this form of communication
unavailable to all who would utilize it, the Court has sanc-
tioned the Commission's power of selective licensing.182

On the other hand, it had been the Court's position until
recently, with regard to motion pictures, that the state's
power to license, and therefore, to censor, films to be shown
locally was unrestricted as "a business pure and simple,
originated and conducted for profit," and "not to be re-

179 Lovell v. Griffin, 303 U.S. 444, 451 (1938) (emphasis in
the original) (footnote omitted).

18° Chaplinsky v. New Hampshire, supra; Cox v. New Hamp-
shire, 312 U.S. 569 (1941).

181 Lovell v. Griffin, supra; Hague v. C.I.O., 307 U.S. 496,
516 (1939) ; Schneider v. State, 308 U.S. 147 (1939) ; Cantwell
v. Connecticut, supra; Largent v. Texas, 318 U.S. 418 (1943) ;
Thomas v. Collins, 323 U.S. 516, 538 (1945) ; Saia v. New
York, 334 U.S. 558 (1948).

182 Radio Commission v. Nelson Bros. Co., 289 U.S. 266
(1933) ; Communications Commission V. N.B.C., 319 U.S. 239
(1943).
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garded, . . . as part of the press of the country or as
organs of public opinion." 183 This doctrine, established in
1915, was altered by the Court in 1948. Mr. Justice
Douglas stated that the Court's position had become a very
different one. "We have no doubt that moving pictures,
like newspapers and radio, are included in the press whose
freedom is guaranteed by the First Amendment." 184

It would be remiss for us to move on without noting
that there are areas where the federal government bas; at
one time or another, placed restraints on both freedoms of
speech and press. These areas include, or have included,
censorship of the mails, e.g., fraud orders and obscenity;
regulation of business and labor activities; regulation of
political activities by federal employees; legislation to
protect the armed forces and the war power; loyalty regu-
lations; the Smith Act; and the registration of subversive
organizations.

B. The First Amendment and Red Lion

The rights of free speech and free press coupled with
the fairness doctrine and the Supreme Court's Red Lion
decision, is one of the most written-about areas in the law
today.'85 The first amendment issue was dealt with by the

183 Mutual Film Corp. v. Ohio Indus'l Comm., 236 U.S. 230,
244 (1915).

184 United States v. Paramount Pictures, 334 U.S. 131, 166
(1948).

185 It would be impossible to provide a complete bibliography
of law review materials in the space available here. At the
risk of omitting far more than we can include we call the
reader's attention to the following: Symposium, Media and
the First Amendment in a. Free Society, 60 GEO. L.J. 871-1099,
particularly, 1031-44 (1972) ; Johnson & Westen, A Twenti-
eth Century Soapbox: The Right to Purchase Radio and Televi-
sion Time, 57 VA. L. REV. 574 (1971) ; Note, Fairness Doc-
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Supreme Court in part three of the Red Lion decision.'"
The Court explained the broadcaster's contentions as fol-
lows:

Their contention is that the First Amendment pro-
tects their desire to use their allotted frequencies con-
tinuously to broadcast whatever they choose, and to
exclude whomever they choose from ever using that
frequency. No man may be prevented from saying
or publishing what he thinks, or from refusing in his
speech or other utterances to give equal weight to
the views of his opponents. This right, they say, ap-
plies equally to broadcasters.'87

These first amendment challenges were rejected by the
Court unanimously.188 In fact, Mr. Justice White found
that the Commission's application of the fairness doctrine
enhances rather than abridges the freedoms of speech and
press.189 As we noted previously, one of those points
emphasized by the Court was "the scarcity of broadcast
frequeneies, the Government's role in allocating those fre-
quencies, and the legitimate claims of those unable without
governmental assistance to gain access to those frequencies
for expression of their views . . . .99190

trine: Television as a Marketplace of Ideas, 45 N.Y.U.L. REV.
1222 (1970) ; Cahill, "Fairness" and the FCC, 21 FED. Comm.
B.J. 17 (1967) ; Lynd, Banzhaf v. FCC: Public Interest and
the Fairness Doctrine, 23 FED. Comm. B.J. 39 (1969) ; Note,
Concepts of the Broadcast Media, Under the First Amendment:
A Reevaluation and a Proposal, 47 N.Y.U.L. REV. 83 (1972) ;
Note, We Pick 'Em, You Watch 'Em: First Amendment Rights
of Television Viewers, 43 S.CAL. L. REV. 826 (1970) ; Note,
Free Speech and the Mass Media, 57 VA. L. REV. 636 (1971).

188395 U.S. at 386-401.
181 Id. at 386.

188 Mr. Justice Douglas did not participate in the disposition
of the case.

389 395 U.S. at 393-94.

'901d., 395 U.S. at 400.
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in direct response to the first amendment claims raised

by the broadcasters the Court stated:

Where there are substantially more individuals who
want to broadcast than there are frequencies to allo-
cate, it is idle to posit an unabridgeable First Amend-
ment right to broadcast comparable to the right of
every individual to speak, write, or publish. . . . It is
the purpose of the First Amendment to preserve an
uninhibited marketplace of ideas in which truth :will
ultimately prevail, rather than to countenance monop-
olization of that market, whether it be by the Govern-
ment itself or a private licensee. . . . It is the right of
the public to receive suitable access to social, politi-
cal, esthetic, moral and other ideas and experiences
which is crucial here."'

The Court found, and of course we agree, that it would

be "a serious matter" if the requirements imposed by the

Commission would in effect induce the licensee to censor

themselves thereby making their coverage of controversial

public issues "ineffective." However, the Court deemed

this to be merely a speculative possibility. In fact the

Court determined that if licensees

should suddenly prove timorous, the Commission is

not powerless to insist that they give adequate and

fair attention to public issues. It does not violate the

First Amendment to treat licensees given the priv-

ilege of using scarce radio frequencies as proxies for

the entire community, obligated to give suitable time

and attention to matters of great public concern."2

The Court was careful to point out that its rejection of

the broadcaster's claim was not an absolute one. The

Court found that there could be instances in which more

substantial first amendment questions were raised than in

Red Lion.. For example, the Court found no evidence of

Commission "refusal to permit the broadcaster to carry

19I Id., 395 U.S. at 388-90.

192 Id., 395 U.S. at 393-94.



83

a particular program," or "of the official government view
dominating public broadcasting." 193

C. The Post Red Lion Era

In the short time that has passed since the Red Lion
case, there has been an ever growing number of cases
decided concerning the fairness doctrine, broadcasting, and
the first amendment. We have already considered many
of these cases during the course of our discussion of the
fairness doctrine. Thus, a lengthy exposition here is
unwarranted and unnecessary. For the most part these
cases have relied primarily, as they must, on Red Lion
and have added little to the shape of the law.

One opinion which did provide instructional enlighten-
ment in the first amendment area is Judge Wright's schol-
arly opinion in Business Executives' Move for Vietnam
Peace v. F.C.C.'" Judge Wright addressed the issue of
the uncertainty of the scope of the first amendment's
impact on the broadcast media:

It has always been clear that the broadcast media—so vital to communication in our society—are affectedby strong First Amendment interests.'" Yet the natureof those interests has not been so clear and evolutionof constitutional principles in this area is still verymuch in progress. [Red Lion] justified the Commis-sion's interference with broadcasters' free speech by.invoking specifically constitutional rights of the gen-

193 Id., 395 U.S. at 396.
194 146 U.S.App.D.C. 181, 450 F.2d 642 (1971).
195 See, e.g., United States v. Paramount Pictures, Inc., 334U.S. 131, 166 (1948). Congress itself has prohibited anyinterference by the Commission with "the right of freespeech by means of radio communication." 47 U.S.C.§326 (1964) .
Id., 146 U.S.App. D.C. at 188, 450 F.2d at 649 (footnoterenumbered).
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eral public which, it said, underlie and support the
fairness doctrine rules at issue. Issuing what must
become a clarion call for a new public concern and
activism regarding the broadcast media, the Court
stated that "the people as a whole retain their . . .
collective right to have the medium function consist-
ently with the ends and purposes of the First Amend-
ment." 198 It went on to say:
".• . The right of free speech of a broadcaster. . . does
not embrace a right to snuff out the free speech of
others. . . .

• • • • •
. . . [A] licensee has no constitutional right . . . to
monopolize a radio frequency to the exclusion of his
fellow citizens. . . .

• • • • •
. . . It is the riglit of the viewers and listeners, not
the right of the broadcasters, which is paramount." 7"

Even in light of the later cases Red Lion remains the
definitive opinion in the area. Therefore, we can only
stress, once again, the, Court's language in that case. As
we said in Democratic National Committee v. F.C.C. :198

According to the Court in [Red Lion], the primary
concern in the broadcast industry is "the First Amend-
ment goal of producing an informed public capable
of conducting its own affairs." 109

We expressed this same view in the following terms:
In our view, the essential basis for any fairness doc-
trine, no matter with what specificity the standards

96 /d., 146 U.S.App. D.C. at 188-89, 450 F.2d at 649-50,
citing 395 U.S. at 390 (footnote renumbered).

197 Id., 146 U.S.App. D.C. at 189, 450 F.2d at 650, citing
395 U.S. at 387, 389, 390.

198 Supra.

100 Id., slip op. at 35, citing 395 U.S. at 392.
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are defined, is that the American public must not be
left uninformed.""

Anything else on this point would be superflous.

D. The Prohibition Against Censorship

It was John Stuart Mill who wrote:
[Censorship] is as noxious, or more noxious, when
exerted in accordance with public opinion, than when
in opposition to it. If all mankind minus one were
of one opinion, and only one person were of a con-
trary opinion, mankind would be no more justified in
silencing that one person, than he, if be had the power,
would be justified in silencing mankind.2"

These views are central to the thoughts of all who hold
dear our fundamental liberties. Wisely, therefore, Con-
gress has specifically forbidden the Commission from en-
gaging in any actions which would constitute censorship.

§ 326. Censorship.
Nothing in this chapter shall be understood or con-

strued to give the Commission the power of censor-
ship over the radio communications or signals trans-
mitted by any radio station, and no regulation or
condition shall be promulgated or fixed by the Com-
mission which shall interfere with the right of free
speech by means of radio communication.202

It has been held that this section denied the power to
censor to the states in the same terms as it denied the
power to censor to the federal government 203 and simi-
larly that the licensee shall have the sole power in choos-

2" Green V. F.C.C., supra, 144 U.S.App. D.C. at 359, 447
F.2d at 329 (emphasis in the original).
"'J. MILL, ON LIBERTY 274.

20247 U.S.C. §326 (1970).

203 Allen B. Dumont Laboratories v. Carroll, 184 F.2d 153
(3rd Cir. 1950), cert. denied, 340 U.S. 929 (1951).
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ing programs.2" However, this court has held that the
Commission's public interest rulings, with reference to
specific program content, do not invariably constitute
"censorship" within the confines of § 326.205 We have also
held that not every condition imposed by the Commission
on a licensee constitutes interference with free speech.2"

The deep seated commitment which the courts and com-
mission share for this concept can hardly be classified as
ephemeral. The prohibition from censorship has been and
will continue to be carefully guarded by those charged
with the responsibility of protecting our basic freedoms.
Yet, despite the guarantees there are those who fear gov-
ernment licensing of broadcasting and believe that it con-
stitutes a threat to freedom of information. One such
person is media commentator Walter Cronkite:

That brings me to what I consider the greatest
threat to freedom • of information: the Government
licensing of broadcasting. Broadcast news today is
not free. Because it is operated by an industry that is
beholden to the Government for its right to exist, its
freedom has been curtailed by fiat, by assumption,
and by intimidation and harassment.

Broadcasting's freedom has been curtailed by fiat
through rulings of the Supreme Court. The Court
has stated that as long as we are licensed by the Gov-
ernment, we are not as free as the printed press and
therefore not eligible in the same manner for the first
amendment guarantees. The father of all such re-

204 McIntire v. Wm. Penn Broadcasting Co. of Philadelphia,
151 F.2d 597 (3rd Cir. 1945), cert. denied, 327 U.S. 779
(1946).

2" Banzhaf v. F.C.C., 132 U.S.App. D.C. 14, 405 F.2d 1082
(1968), cert. denied, 396 U.S. 842 (1969) ; Carter Mountain
Transmission Corp. v. F.C.C., 116 U.S.App. D.C. 93, 321 F.2d
359 (1963), cert. denied, 375 U.S. 951 (1964).

2" Idaho Microwave, Inc. v. F.C.C., 122 U.S.App. D.C. 253,
352 F.2d 729 (1965).
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strictive rulings is the decision in National Broad-casting Co. v. United States, where the Court foundthat freedom of utterance was abridged to anyonewho wanted to use the limited facilities of radio. TheCourt went on to find that radio was unlike othermodes of expression in that it was not available to all.It was this unique characteristic that distinguishedthe radio from other forms of expression and made ita subject of government regulation. More recently,the Supreme Court's ruling in Red Lion BroadcastingCo. v. FCC upheld the "personal attack rule" andfound that where substantially more individuals wishto broadcast than there are frequencies available toallocate, it is idle to attempt to establish an unabridge-able first amendment right to broadcast comparableto the right of each individual to speak, write, orpublish.
Stripped of this constitutional protection, broadcastnews stands naked before those in power, now or inthe future, who, for whatever motive, would like tosee its freedom restrained."'

While we do not agree with Mr. Cronkite's conclusions,we do share his concern. Journalists and broadcastershave no monopoly over concern with censorship. Thecourts, and indeed the American public as a whole, have atremendous stake in a free press and an informed citizenry.Yet, how can the citizenry remain informed if broadcastersare permitted to espouse their own views only withoutattempting to fully inform the public? This is the issueof good faith which, unfortunately, a small number ofbroadcasters refuse to exercise.

E. Brandywine and the First Amendment
Under the state of the law as it exists today, we canfind no infirmity with the Commission's findings or con-

2" Cronkite, Introduction to Part III: Points of Conflict—Legal Issues Confronting Media Today, 60 GEO. L.J. 1001,1003-04 (1972).
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elusions in light of the first amendment. Commission find-
ings in this area are in a relatively narrow sphere. The
alleged violations of fairness and personal attack rules are
fully documented. The abuses are flagrant. The sanctions
borne of the litigation were based on continuous refusals
by the licensee to meet its obligations. This is not a case
in which the Commission is acting on an isolated mistake,
or two, in the course of a three year license period. This
is a case of deliberate and continuing disregard in a short
time period spanning only several months. The Commis-
sion has made no attempt to influence WXUR's program-
ming or censor its programming in general or specifically.
Had the licensee met the obligations required of it we have
no reason to believe that Brandywine would have met with
any difficulty. The law places requirements on licensees as
fiduciaries. Failure to live up to the trust placed in the
hands of the fiduciary requires that a more responsible
trustee be found. This is not the public's attempt to silence
the trustee—it is the trustee's attempt to silence the pub-
lic. This is not the public censoring the trustee—it is the
trustee censoring the public. Attempting to impose the
blame on the Commission for its own shortcomings can
only be likened to the spoiled child's tantrum at being
refused a request by an otherwise overly-beneyolent
parent.

As in the Red Lion case, we note that other questions in
this area could pose more serious first amendment prob-
lems. Since such questions are not at issue here there is
no need to hypothecate upon them.

VT. SANCTIONS

In light of the extensive violations found by the Com-
mission in the areas of the fairness doctrine, the personal
attack rules, and misrepresentation of program plans, the
Commission refused to renew Brandywine's license. The
Commission, while finding that its action would have been
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justified when based on any of these areas, chose to baseits opinion on a consideration of Brandywine's total per-formance.

As the Commission stated in Letter to Honorable OrenHarris,2" the question of whether the licensee is operatingin the public interest, the established standard for licenserenewa1,20° is determined at the time of renewal, At thistime the Commission must take the licensee's total per-formance into account, including its adherence to the fair-ness doctrine. Of course, the prime consideration mustcome back to the effectiveness of the licensee in his roleas trustee for the public.
As Judge Wright points out in Citizens CommunicationsCenter v. F.C.C.: 210

The policy of the Act is clear that no person is tohave anything in the nature of a property right as aresult of the granting of a license. Licenses are lim-ited to a maximum of three years' duration, may berevoked, and need not be renewed. Thus the channelspresently occupied remain free for a new assignmentto another licensee in the interest of the listeningpublic.
Plainly it is not the purpose of the Act to protect alicensee against competition but to protect the public.Cf., Greater Boston Television Corp. v. "[TheFederal Communications Act] does not reflect the sameconcern for 'security of certificate' that appears in otherlaws." 212 Both Greater Boston and Citizens Communica-

2" 40 F.C.C. 582 (1963).20947 U.S.C. §§ 307 (a), (d) (1970).210 145 U.S.App. D.C. 32, 40 fn. 23, 447 F.2d 1201, 1209 fn.23 (1971), quoting F.C.C. v. Sanders Bros. Radio Station, 309U.S. 470, 475 (1940).
211 143 U.S.App. D.C. 383, 444 F.2d 841 (1970).
212 Id., 143 U.S. App. D.C. at 896, 444 F.2d at 854.
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tions make it clear that the Commission can act to provide
assurances of better broadcasting by taking licenses from
those who fail to provide for the public interest.

The Commission need not be confined to the tech-
nique of exercising regulatory surveillance to as-
sure that licensees will discharge duties imposed
upon them, perhaps grudgingly and perhaps to the
minimum required. It may also seek in the public
interest to certify as licensees those who would
speak out with fresh voice, would most naturally
initiate, encourage and expand diversity of ap-
proach and viewpoint.213

Judge Leventhal recently enunciated the standard for
reviewing decisions of regulatory agencies in these terms:

We recognized the tension between the doctrine of
judicial restraint, which requires of us considerable
deference to agency decisions, and the practical
necessities of judicial . review, which require a min-
imum standard of articulation, so that we may
discern the path which the Commission took on the
way to its result. We acknowledged the impossi-
bility of framing a universally applicable formula
"for deciding when an agency . . . has crossed the
line from the tolerably terse to the intolerably
mute . . . ." 214

The Commission's opinion in this case exemplifies the
type of findings which this court would like to see in all
its cases. The opinion is complete, thorough, thoughtful
and carefully based on the law. The sanction imposed by
the Commission is fully supported by the record. We can
find no justification for upsetting a sanction so well sub-
stantiated by the record and the findings of the Com-
mission.

Of course, as we have previously pointed out, these

213 Id., 143 U.S. App. D.C. at 402, 444 F.2d at 860.

214 WAIT Radio v. F.C.C., No. 24,762 (D.C. Cir. March 20,
1972), slip op. at 3.
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sanctions did not befall Brandywine by surprise. TheBorst Decision contained a warning to the licensee de-signed to alert him to the Commission's expectations; thiswarning was acknowledged by the licensee. The Commis-sion can only inform and advise as to the law; it cannotcoerce a licensee to comply.

VII. CONCLUSION
Finally, we come to the end of our long journey. Yet,we take a brief moment to comment on the path we havetravelled. Appellants requested at oral argument that thecourt not rely alone on the cold submissions in the plead-ings, but that we carefully review the entire record in thiscase. We have done so fastidiously—we have left nocorner unturned; no fact has gone unconsidered. Whatwe found teaches many lessons.
Appellants have blazed a trail marked by empty prom-ises and valueless verbiage. They have attempted to pre-vail by wearing down both Commission and court. How-ever, those charged with protecting the precious rights ofthe public will not, and cannot, be exhausted by a groupof recalcitrants who attempt to cajole and bully. Freedomof speech is not an empty slogan or a rallying cry—norcan it be snatched from the hands of the American peopleby an outpouring of emotional indignation. Freedom ofspeech is a truth that we have long held to be self-evident;we refuse to sit by idly and watch that truth snuffed outby a group of overly-zealous men whose sole interest isfilling the airwaves with their own views to the exclusionof the views of all others. Dr. McIntire and his followershave every right to air their views; but so do the balanceof our two-hundred-and-ten-million people.

Brandywine was given every opportunity to succeed inthe broadcast endeavor on which it set out. The Commis-sion fulfilled its duty in granting the initial license al-



92

though it may have proven more popular and expedient
to bow to the protestations of Brandywine's detractors.
The Commission forewarned Brandywine about its fair-
ness doctrine and its personal attack rules and made every
effort to explain them. Despite the Commission's sanguine
outlook it was soon evident that Brandywine refused to
comply with those requirements, which are designed to
serve the public interest and the broadcast audience.

Commission good faith was interpreted as an act of
weakness.

The first amendment was never intended to protect the
few while providing them with a sacrosanct sword and
shield with which they could injure the many. Censorship

and press inhibition do not sit well with this court when
engaged in by either the Commission or by a defiant
licensee. The most serious wrong in this case was the
denial of an open and free airwave to the people of Phila-
delphia and its environs.

Consequently, the opinion of the Federal Communica-
tions Commission is

Affirmed.

WRIGHT, Circuit Judge, concurring: Judge Tamm's opin-
ion contains a careful articulation of the facts of this case

and an excellent exposition of the applicable law. While I

am not necessarily in agreement with all his appraisals of

the actions of the people concerned with this litigation, in-
cluding counsel and the hearing examiner, I concur in his
decision affirming the Commission on the ground that
substantial evidence supports the Commission's finding
that appellant misrepresented its program plans and thus
consciously deceived the Commission. This finding was a
separate ground for denial of renewal by the Commission.

If this case did not involve an unpopular fundamentalist
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preacher, for me it would be an easy one indeed. The ap-plication to transfer the WXUR license was granted onspecific representations of appellant as to programmingand with a special warning that appellant must complywith its responsibilities under the law as a public licensee.The Commission felt that a special warning was requiredbecause opponents of the transfer, representing a sub-stantial segment of the public served by the license, stronglyargued that appellant, if granted the license, would notcomply with the law. In spite of the warning and the cir-cumstances surrounding the transfer generally, appellantproceeded to treat its public license as though it were itsprivate property unencumbevd by public obligations. Itnot only deceived the Commission as to its programming,but it ignored the Commission's warning with respect tofairness in the operation of the station. In effect it simplydefied the Commission. Under the circumstances the Com-mission's action unquestionably has substantial support inthe record. Universal Camera Corp v. N.L.R.B., 340 U.S.474 (1951).

But because the Commission's ruling has the possibleeffect of suppressing the ventilation of views with whichthere might be substantial disagreement, its action indenying renewal of the license requires particularly care-ful scrutiny. As Judge Tamm's opinion makes clear, in sucha case it is not enough simply to find that substantial evi-dence in the record taken as a whole supports the Commis-sion and there was no abuse of discretion. In these circum-stances the court itself should make its own evaluation ofthe evidence to insure that First Amendment freedoms ofthe licensee and the public are fully and fairly taken into ac-count in the decision making process. See Jacobellis v.Ohio, 378 U.S. 184, 187-190 (1964) ; New York Times Co.v. Sullivan, 376 U.S. 254, 285 (1964) ; Niemotko v. Mary-land, 340 U.S. 268, 271 (1951) ; Bridges v. California, 314U.S. 252, 271 (1941).•So doing, I cannot say that the Com-
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mission erred in denying the renewal application in this

case.

Chief Judge Bazelon concurs in affirming the decision

of the FCC solely on the ground that the licensee delib-

erately withheld information about its programming plans.

A full statement of his views will issue at a later date.
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The Federal Communications Commission has for

many years imposed on radio and television broadcasters.

the requirement that discussion of public issues be.

presented on broadcast stations, and that each side of

those issues must be given fair coverage. This is known

as the fairness doctrine. which originated very early in

the history of broadcasting and has maintained its pres-

ent outlines for some time. It is an obligation whose

content has been defined in a long series of FCC rulings

in particular cases, and which is distinct from the statu-

tory requirement of § 315 of the Communications Act'

' Coos,nunications Act of P.‘1:34, Tit.. 111, c. 652, 48 Stat. 1081, as

amended, 47 U. S. C. j 301 el seq. Section :115 now reads:

"315. C:,:p.lidates for pl;blie office; faHhti. rules.

-( ) If :my licence 6hilt pennit any. per,on who is a legit Ily quali-

fied cainlidate for any public oflicc to use a broadcasting station, he-

shall an'or.-1 critml opportunities to all other such candidates for that
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that. equal time be allotted all qualified candidates for

public office. Two aspects of the fairness doctrine, relat-

ing to personal attacks in the context of controversial

public issues and to political editorializing, were codified

more precisely in t4i-44–form of FCC regulations in 1967.

The two cases before us now, which were decided sep-

arately below, challenge the constitutional and statutory

bases of the doctrine and component rules. Red Lion

involves the application of the fairness doctrine to a

particular broadcast, and RTNDA arises as an action to

review the FCC's 1967 promulgation of the personal

attack and political editorializing regulations, which were

laid down after the Red Lion litigation had begun.

office in the use of such broadcasting station: Provided, That such

licensee shall have no power of censorship over the material broadcast

under the provisions of this section. No obligation is imposed upon
any licensee to allow the use of its station by any such candidate.

Appearance by a legally qualified candidate on any—

(1) bona fide neweast,

"(2) bona fide news interview,

"(3) bona file news documentary (if the appearance of the candi-

(ate is incidental to the presentation of the subject or subjects

covered by the news documentary), or
"(4) on-the-spot coverage of bona fide news events (including but

not limited to political conventions and activities incidental thereto),

"shall not be deemed to be use of a broadcasting station within tlu-

meaning of this subsection. Nothing in the foregoing sentence slmil

be construed as relieving broadcasters, in connection with the presen-

tation of newscasts, news interviews, news documentaries, and on-

the-spot coverage of news events, from the obligation imposed npon

them under this chapter to operate in the piddle interest and to

allord reasonable opportunity for the diseussion of conflicting views

on issues of public importance.

"(b) The charges made for the use of any broadcasting station

for any of the intriioses set forth in this Seel 1011 Shall not exceed the

charges made for comparable use Of 61 IA station for other porposes.

(c) The .Commission shall prescribe appropriate rules aml reg-n-

lat ions to carry out the provisions of this section."
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T.

A.

The Red Lion Broadcasting Company is licensed to
operate a Pennsylvania radio station, WGCB. On No-
vember 27, 1904, WGCB carried a 15-minute broadcast
by Reverend Billy James Hargis as part of a "Christian
Crusade" series. A book by Fred J. Cook entitled "Gold-
water—Extremist on the Right" was discussed by Hargis,
who said that Cook had been fired by a newspaper for

fabricating false charges against city officials; that Cook
had then worked for a Communist-affiliated publication;

that. he had defended Alger Hiss and attacked J. Edgar
Hoover and the Central Intelligence Agency; and that
he had now written a "book to smear and destroy Barry

Goldwater." When Cook heard of the broadcast he

Ace brdinz to the record, Hargis asserted that his broadcast

included the following statement:

-Now, this paperback book by Fred J. Cook is entitled, ̀ GOLD-

WITEll•—EXTIMMIST ON THE NIGHT! Who is Cook?

Cook was fired from the New York World Telegram after he made

a false charge publicly on television against an un-named official or

the New York City government. New York publishers and NEWS-

WEEK Magazine for December 7, 1939, showed that Fred Cook

and his pal, Eugene Gleason, had made up the whole story and this
confession was made to New York District Attorney, Frank Hogan.

After losing his job, Cook went to work for the left-wing publication,

THE NATION, one of the most scurrilons publications of the left
which has championed many communist causes over many years.
its editor, Carry McWilliams, has been affiliated with many com-

numist enterprises, scores of which have been rite(' as subversive. by

the Attorney General of the U. S. or by other government
agencies . . . . Now, among other things Fred Cook wrote for
THE NATION, was an article absolving Alger Hiss of any wrong

doing . . . there was a 20S page attack on the FICI and .J. Edgar
I hover: another attack by Mr. Cook was on the Central Intelligence

now this is the man who wrote the hook to smear

and destroy Barry Goldwater called Tarry Goldwater—Extremist
Of The Night!'"

•
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concluded that he had been pers(mally attacked and de-
manded free reply time, which the station refused. After
an exchange of letters among Cook, Red Lion, and the
FCC, the FCC declared that the Hargis broadcast con-
stituted a personal-attack on Cook; that Red Lion had
failed to meet its obligation under the fairness doctrines
as expressed in Times-Mirror Broadcasting Co., 24 P (5„: F
Radio Reg. 404 (1902), to send a tape, transcript, or
summary of the broadcast to Cook and offer him reply
time; and that the station must provide reply time
whether or not Cook would pay for it. On review in
the Court of Appeals for the District of Columbia, the
FCC's position was upheld as constitutional and other-

proper. 381 F. 2d 008 (1007).

The Court of Appeals initially dismissed tho petition for want
of a reviewable order, later reversing itself en bane upon argument
by the Government that the FCC rule used here, .which permits.
it to issue "a declaratory ruling terminating a controversy or remov—
ing uncertainty,' 47 CFR § 1.2, was in fact justified by the Admin—
istrative Procedure Act.. That Act permits an adjudicating agency,
"in its sound discretion, with like effect as in the case of other orders,
to issue a ,declaratory order to terminate a. controversy or remove un—
certainty." § 5, 60 Stat. 220, 5 U.S. C. § 1004 (d). In this case, the
FCC could have determined the question of Red Lion's liability to a
cease-and-desist order or license revocation, 47 U.S. C. § 312, for fail—
ure to comply with the license's condition that the station be operated
"in the public interest," or for failure to obey a requirement. of
operation in the public interest implicit in the ability of the FCC
to revoke licenses for conditions justifying the denial of an initial
license, 47 U. S. C. § 312 (a) (2), and the statutory requirement that
the public interest be served in granting am! renewing licenses, 47
U. S. C. §§ 307 (a), (d). Since the FCC could have adjudicated
thcse questions it could, under the Administrative Procedure Act,
have issued a declaratory order in the course of its adjudication
which would have been subject to judicial review. Although the.
FCC did not comply Nvith all of the formalities for an adjudicative.
proceeding in this case, the petitioner itself adopted as its own the-
Government's position that this was a reviewable order, waiving any
objection it might have had to the procedure of the adjudication.
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B.

Not long after the Rut Lion litigation was begun, the
.1fCC issued a Notice of Proposed Rule Making, 31 Fed.
Rog. 5710, with an eye to making the persoiml attack
aspect, of the Unless doctrine more precise and more
readily enforceable, and also to specify its rules relating
to political editorials. After considering written com-
ments supporting and opposing the rules, the FCC
tulopted thcin substantially as proposed, 32 Fed. Reg.
10:303. Twice amended, 32 Fed, Reg. 11531, 33 Fed, Reg.
5362, the rules were held unconstitutlin nil in the 1?71NDA
litigation by the Court of Appeals for the Seventh Circuit
on review of the rule-making proceeding as abridging the.
freedoms of speech and press. 400 F. 2d 1002 (1068).
As they now stand amended, the regulations read as

follows:

"Personal attacks; political editorials.
"(a) When, during the presentation of views on

a controversial issue of public importance, an attack
is made upon the honesty, character, integrity or
like personal qualities of an identified person or
group, the licensee shall, within a reasonable time
and in no event later than one week after the attack,
transmit to the person or group attacked (1) noti-
fication of the date, time and identification of the-
broadcast; (2) a script or tape (or an accurate
summary if a script or tape is not available) of the
attack; and (3) an offer of a reasonable opportunity
to respond over the licensee's facilities.
"(b) The provisions of paragraph (a) of this sec-

tion shall not. be applicable (i) to attacks on foreign
groups or foreign public figures; (ii) to personal
attacks which are made by legally qualified candi-
dates, their authorized spokesmen, or those asso-
ciated with them in the campaign, on other such
candidates, their authorized spokesmen, or persons
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associated with the candidates
 in the campaign; and

(iii) to bona fide newscasts, 
bona fide news inter-

views, and on-the-spot cover
age of a bona fide news

event (including commentar
y or analysis contained

in the foregoing pr(4.,,Tams. but the provisions 
of

paragraph (a.) shall be applica
ble to editorials of the

licensee).
"NOTE: The fairness doctrine

 is applicable to sit-

uations coming within (iii), ab
ove, and, in a specific

factual situation, may be appl
icable in the general

area of political broadcasts (ii)
, above, See Seetion

313 (a) of the Act, 47 U. S. C. 3
15 (a); Public Notice:

Applicability of time Fairness Do
ctrine in the Han-

dling of Controversial Issues of
 Public Importance.

29 Fed. Reg. 10415. The cat
egories listed in (iii)

are the same as those specifie
d in Section 315 (a)

of the Act.
"(c) Where a licensee, in an ed

itorial, (i) endorses

or (ii) opposes a legally qualified 
candidate or candi-

dates, the licensee shall, within
 24 hours after the

editorial, transmit to respectivel
y (i) the other quali-

fied candidate or candidates fo
r the same office or

(ii) the candidate opposed in th
e editorial (1) noti-

fication of the date and the 
time of the editorial;

(2) a script or tape of the
 editorial; and (3) an

offer of a reasonable opportun
ity for a candidate or

a.spolwsman of the candidate 
to respond OVCr the

licensee's facilities: Provided,
 Itowever, That where

such editorials are broadcast 
within 72 hours prior

to the day of the election, the l
icensee shall comply

with the provisions of this 
subsection sufficiently

far in advance of the broadcas
t to enable the candi-

date or candidates to have a 
reasonable opportunity

to prepare a response and t
o present it in a timely

fah ion." 47 CHI §§ 73.123,
 73.300, 73.598, 73.679,

(all identical).



2 & 717—OPINION

IZ ED LION BROADCASTING CO. v. FCC. 7

C.

Believing that the specific application of the fairness
doctrine in lied Lion, and the promulgation of the regu-
lations in ilT.VD.1, are both authorized by Congress and
enhance rather than abridge the freedoms of speech and
pre,;s protected by the. First Amendment, We hold them
valid and constitutional. reversing the judgment below

and affirming the judgment below in RerT
Lion.

H.

The history of the emergence of the fairness doctrine
and of the related legislation shows that the Commis-
sioli's action in the Itcd Lioi, Ce did not exceed its
authority, and that in adopting the new regulations the

lommission \vas implementing congressional policy rattler

than embarking on a frolic of its own.

A.

Before 1927. the allocation of frequencies wits left en-
tirely to the private sector, and the result was chaos.'

l',0cause of this chaos, a series of Nat ion:,! itadio 'onferenees tvas
hi-hi hetween 1922 and l925, \%-luicli it was. resolved that. regulation
if ow radio spectrum by the Federal Ciovernment was essential and
that regulatory power should he utilized to enstire that allocation iii

thi6 reourre wonlil be made only to those who %%amid ;4erve-
the puildic interest. Tlw 192:3 Conferenre expressed the opinion
;hat 1.1w nada, Act of 1912, c. 2s7, :i7 Stat. :;112, conferred upon
111e Secretary of Commerce the power to regulate frequencies :old
lionr.s of operation, lmit when Secretary lloover sought to implement
this claimed power .by penalizing flue Zenith 1{adio Corporation for
operating on on unauthorized frequency, the 1912 .let was held not
to !wrzilit enforcement. 1.•,,it.rd Stoics V. Z( lefoio corpor(1tion.,
12 F. 2(1 UI 4 (1). C. N. 1). DI. 1926). ( onti);,1.0 1/owe, V. IntrreitY

2si'l F. 1011:; (( . A. 1). ( Cir. 192) hail no.
power 11, licenses, hut Nv:is elnpoWorol tO assign frequencies).
.11i opinion is,4tivil hy .\Itornvy I
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it quickly became apparent that broadcast frequencies

constituted a scarce resource whose use could be regu-

lated and rationalized only by the Government. With-

out government control, the medium would be of little

use because of the-raraphony of competing voices, none

of \\-111011 could be clearly and predictably heard. Con-

sequently, the Federal Radio Commission was established

to allocate frequencies among competing applicants in a

manner responsive to the public "convenience, interest,

or necessity." "
Very shortly thereafter the Commission expressed its

view that the "public interest requires ample play for the

free and fair competition of opposing views, and the Com-

mission believes that the principle applies . . . to all

tinned the impotence of the Secretary under the 1012 Act. 35 Op.

Atty. Gen. 126 (1026). Hoover thereafter appealed to the radio

in to regulate itself, but his appeal went largely unheeded_

See generally L. Schmeckebier, The Federal Iladio Commission 1
-14

(19:32).
Congressman White, a sponsor of the bill enacted as the Radi

o

Art of 11127, commented upon the need for new legislation:

"We have reached the definite conclusion that the right of all our

people to enjoy this means of communication can be preserved

only by the repudiation of the idea underlying the 1912 law that,

anyone who will may transmit. anti by the assertion in its ste
ad of

the doctrine that the right. of the public to service is superior 
to.

the right of any intlivit hut 1....The recent radio conference met

this issue squarely. It recognized that in the present state ol

scientific development there must he a limitation upon the number

of broadcasting stations and it recommendeil that licenses should be-

issued only to those stations Nvhise operation would rem ler a benefit

to the public, are neve.ssary in the public interest, or would contribute

ilie development of the art . This principle was approved by every

witness before your MM111:1 tee. We have written it into the bill.

If enneted into law, the broadcasting privilege Vill not be a right

of selfishness. It ‘vill rest upon an assuraiwe of public interest

to be served." 1;7 Con,,2... flee. 5479.

" Art of c. 169, § 4, 44 Stat. I 162, 110. See generally,

)avis, The Radio Act of 1027, 13 Va. L. Rev. 611 (19'27).
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discussions of issues of importance to the public." Great
Lakes Broadcasting Co., 3 F. R. C. Ann. Rep. 32, 33 (1929).
rev'd on other grounds. 37 F. 2d 993, cert. dismissed, 281
U. S. 706 (1930). This doctrine was applied through
denial of license renewals or construction permits, both
by the FRC, Trinity Methodist Church, South V. FRC.
62 F. 2d 850 (C. A. D. C. (ir. 1932), cert. denied, 28S U. S.
599 (193:3). and its ticcessor FCC, )'0111111 People's Asso-
ciation for the Propagation of the Gospel, (3 F. C. C. 17S
( 1938 ). After an extended period during which the
licensee was obliged not only to cover and to cover fairly
the views of others, but also to refrain from expressing
his own personal views, Mayflower Broadcasting Corp.,
S F. C. C. 33:3 (1041), the latter limitation on the licensee
was abandoned and the doctrine developed into .its
present form.
There is a twofold duty laid down by the FCC's deci-

sions and described by the 1949 Report on Editorializing-
by Broadcast Licensees, 13 F. C. C. 1240 (1949). The
I woadcaster must give adequate coverage to public issues,.
United Broadcasting Co., 10 F. C. C. 515 (1045), and
coverage must be fair in that it accurately reflects the
opposing views. New Broadcasting Co., 0 P & F Radio.
Reg. 258 (1950). This must be done at the broadcaster's
own expense if sponsorship is unavailable. Cullman
Broadcasting Co., 25 P & F Radio fleg. SOS (1963).
Moreover, the 'duty must be met by programming ob-
tained at the licensee's own initiative if available from
1.0 other source. John J. Dempsey, U P & F Radio Reg.
(315 (1950); see Metropolitan Broadcasting Corp., 19.
1' Radio Reg. 602 (1959 ); The Evening News Assn.,
P & F Radio Reg. 2S3 C 1950). The Federal Radio.

Commission lia(1 imposed these two basic duties on broad-
eaters since the outset, Great Lakes Broadcasting Co.,.
3 F. R. C. Ann. Rep. 32 (1929). rev4d on other grounds..
:37 F. 2d 903, cert. denied. 281 U. S. 706 (1930); Chicago
Federation of Lobor v. FRC, 3 F. R. C. Ann. Rep. 36.
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(1929), aff'd 41 F. 2d 422 (C. A. D. C. Cir. 1930) ; KFKR

Broadcasting Assn. v. FRC, 47 F. 2d 670 (C. A. D. C. Cir.

1031), and in particular respects the personal attack rules

and regulations at jmuc.. here have spelled them out in

greater detail.
When a personal attack has been made on a figure

involved in a public issue, both the doctrine of cases

such as Red Lion and Times-Mirror Broadcasting Co.,

24 P & 11 Radio Reg, 404 (1962), and also the 1967 regu-

lations at issue in RT N DA require that the individual

attacked himself be offered an opportunity to respond.

Likewise, where one candidate is endorsed in a political

editorial, the other candidates must themselves be offered

reply time to use personally or through a spokesman.

These obligations differ from the general fairness require-

ment that issues be presented, and presented with cover-

age of competing views, in that the broadcaster does not

have the option of presenting the attacked party's side

himself or choo. sing a third party to represent that side.

But insofar as there is an obligation of the broadcaster to

see that both sides are presented, and insofar as that is an

affirmative obligation, the personal attack doctrine and

regulations do not differ from preceding fairness doctrine.

The simple fact that the attacked men or unendorsed

candidates may respond themselves or through agents is

not a critical distinction, and indeed, it is not unreason-

able for the FCC to conclude that the objective of ade-

quate presentation of all sides may best be served by

allowing those most closely affected to make the response,

rather than leaving the response in the hands of the

station which has attacked their candidacies, endorsed

their opponents, or carried a personal attack upon them.

B.

The statutory authority of the FCC to promulgate

these regulations derives from the mandato to the "Com-

mission from time to time, as public convenience, in-
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terest, or necessity requires" to promulgate "such rules:
and regulations and prescribe such restrictions and con-
ditions . . . as may be necessary to carry out the provi-
sions of this chapter . . . ." 47 U. S. C. § 303 and
§ 303 M. The Commission is specifically directed to
consider the demands of the public interest in the course-
of granting licenses, 47 U. S. C. §§ 307 (a), 309 (a);
renewing them, 47 U. S. C. § 307; and modifying
them. Ibid. Moreover, the FCC has included among.
the conditions of the Red Lion license itself the require-
ment that operation of the station be carried out in the.
public interest, 47 U. S. C. § 309 (h). This mandate to
the FCC to assure that broadcasters operate in the-
public interest is a broad one, a power "not niggardly
but expansive," National Broadcasting Co. v. United.
States, 319 U. S. 190, 219 (1943), whose validity we have.
long upheld. FCC V. Pottsville Broadcasting Co., 30D
U. S. 134, 138 (1940) ; FCC v. RCA C011111110lications,
346 U. S. SG, 90 (1953); FRC v. Nelson Bros. Bond &-
Mortgage Co., 289 U. S. 266, 285 (1033). It is broad
enough to encompass these regulations.

As early as MO, Senator Dill expressed the view that the Federal
Radio Commission had the power to make regulations requiring a
licensee to afford an opportunity for presentation of the other side-
on. "public questions." Hearings before the Senate Committee on
Interstate Commerce on S. 6, 71st Cong., 2d Sess., at 1616 (1030):
"Senator Diu. Then you are suggesting that, the provision of the.

statute that. now requires a station to give equal opportunity to
candidates for office shall be applied to all public questions?
"Commissioner ROBINSON. Of course, I think in the legal concept

the law requires it now. I do not see that there is any need to.
le,gislate about it. It will evolve one of these days. Somebody will
go into court and say, 'I am ent,itied to this opportunity,' and he.
will get it.
"Senator DILL. Has the Commission considered the question of

making regulations requiring the stations to do that ?
"Commissioner Rot:IN-sox. Oh, no.
"Senator DILL. It would be within the power of the commission,.

I think, to make regulations on that. subject."
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The fairness  doctrine finds specific recognition in
 statu-

tory form, is in part modeled on explicit statutory

provisions relating to political candidates, and is

approvingly reflected in legislative history.

In 1059 the C6i1TITss amended the statutor
y require-

ment of § 315 that equal time be accorded
 each political

candidate to except certain appearanc
es on news pro-

grain, but added that this constituted no
 exception

"from the obligation imposed upon them un
der this Act

I' o operate in th.e p?Iblic interest and to 
«fjord reasonable

opportunity for the diseussialn of 
conflicting views on

issues of public importance." Act of September 14, 1059.

§ 1, 73 Stat. 557, amending 47 17. S. C. 
§ 315 (a) (em-

phasis added). This language makes it very plain that

Congress, in 1050, announced that t
he phrase "public

interest," which had been in the Act si
nce 1027, imposed

a duty on broadcasters to discuss both s
ides of contro-

versial public issues. In other words. the amendment

vindicated the FCC's general view that
 the fairness doc-

trine inhered in the public interest standa
rd. Subse-

quent legislation enacted into law and d
eclaring the in-

tent of an earlier statute is entitled to gr
eat weight in

statutory construction.' And here this principle is given

special force by the equally venerable pri
nciple that the

construction of a statute by those charged with
 its execu-

tion should be followed unless there are com
pelling indi-

cations that' it is wrong," especially when Co
ngress has

P. Federal Housing Administration v. Darlington, Jnr., 35S U. S.

s4, 90 (1935); Giidden Co. v. %Ana, 370 17. S. 530, 541 (1902)

parate opini(RI of Mu. JUSTICE 11.‘1{1.AN, jOill
ed by 11Ih. JusucK

IIRENNAN and STnwAHT). This principle is a venerable

(mt.. Alexander v. Alexandria, 5 Craneh 1 (1509);
 United States V.

Freeman, 3 How. 556 (1545); Storkdrile V. Tile 
Insurance Companies.

20 Wall. 323 (1S73).

"Zemei v. Rusk. 351 17. S. 1, 11-12 (1905); 
Udall v. Tallman, 3S0

S. 1, 16-15 (1065); Commissioner v. Sternberger's Estate.

S. 1S7, 109 (1955); Hastings tt. I). R. Co. v. Whit
ney. 132
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refused to alter the administrative construction." Here.

the Congress has not just kept its silence by refusing to

overturn the administrative construction," but has rati-

fied it with positive legislation. Thirty years of consist-

mit administrative construction left undisturbed by Con-

gress until 19.19, when that construction was expressly

accepted, reinforce the natural conclusion that the public.

interest language of the Act authorized the Commission

U. S. 357, 31;(; ossfo: United Sharps V. linelinriton Af M. !Cure

ro.. V. S. 3;14, ;141 (1878); United SInteN v. Alexandtr, 12

Wall. 177, 170-1st (1s71) Sumett v. Lap/re, s How. 48, 68 (1S50).
Zemel V. Mug., 3s1 Ti. S. 1, 11-12 (11165); United Staten v. Bei*,

352 U. S. 40, 46-47 (1115(1); 11114tata Conatrartinn Cu. v. Durkin.

845 U. S. 13, 16-17 (1053); Cogan:0 V. Tiiiinohtntt, 287 U. S. 3U,

845 (1932).
'I An attempt to limit sharply

Programming practices failed to
S. 814, 87111 Cong., 1st Si'., 4
before the Senate Committee on

the FCC's power to interfere with

emerge from Conunittee in 1943.

(1943). Sce Hearings on S. 814
Interstate Comnierre, 78th Cong.,

1st Sess. (1943). Also, attempts specifivally to enact the doetrine

failed in the Itadio Ant of 1027, 67 Cong. Ike. 12505 (1926) (agree-

ing to amendment proposed by Senator Dill eliminating coverage

of "((uestion affecting the public"), and a similar proposal in the

Communications Act of 1034 was accepted by the Senate, 78 Cong.

flee. 8854 (1939); see S. Rep. No. 781, 7311 Cong., 2d Se,s., S (1934),

but was not included in the bill reported by the House Committee,.

see H. 1Z. Rep. No. 1850, 73d Cong., 211 Sess. (1934). The attempt,

which came nearest. success was a bill, H. R. 7716, 72d Cong., 1st

Sess. (1932), paseed by Congress but pocket vetoed by the Pres-

ident in 1933, which would have extemled "equal opportimities"

whenever a public question was to In, voted on at an election or by

;t government. agency. 11. R. Rep. No. 2106, 72d Cong., 2d Sess., E.

(1 ç1:1:1). In :my event, unsuccesAil attempts at legislaticm are not

the best of guides to legislative intent. Fogarty V. United States..

340 U. S. 8, 13-14 (1950): United Stoles V. United Mine 11-ori,Trs.

330 U. S. 258, 281-2s2 (1947). A review of some of the legislative

history over the yea N, drnwing a somewhat. different, conclusion, is.

011114I in Staff of the Ilouse Committee on Interstate and Foreign

Commerce, Legislative History of the Fairness Doctrine, 90th Cong.,

211 Si'". (Comm. Print. 1008). This inconclusive history was, or
cour.4e, ..qipenietled by the specific statutory language added in 1959_
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to require licensees to use their stations for discussion of

public issues, and that the FCC is free to implement this

requirement by reasonable rules and regulations which

fall short of abri_d,gment of the freedom of speech and

press, and of the censorship proscribed by § 320 of the

Act.'2
_The objectives of § 315 themselves could readily be

circumvented but for the complementary fairness doctrine

ratified by § 315. The section applies only to campaign

appearances by candidates, and not by family, friends,

campaign managers, or other supporters. Without the

fairness doctrine, then, a licensee could ban all campaign

appearances by candidates themselves from the air " and

proceed to deliver over his station entirely to the sup-

porters of one slate of candidates, to the exclusion of

all others. In this way the broadcaster could have a far

greater impact on the favored candidacy than he could

by simply allowing a spot appearance by the candidate

himself. It is the fairness doctrine as an aspect of the

obligation to operate in the public interest, rather than

§ 315, which prohibits the broadcaster from taking such

a step.
The legislative history reinforces this view of the

effect of the 1959 amendment. Even before the lan-

guage relevant here was added, the Senate report on

amending § 315 noted that "broadcast frequencies are

limited and, therefore, they have been necessarily con-

sidered a public trust. Every licensee who is fortunate

in obtaining a license is mandated to operate in the public-

" "§ $26. Censorship.

"Nothing in this chapter shall be understood or construed to give the.

Commission the power of censorship over the radio communications.

or signals transmitted by any radio station, and no regulation or

condition shall be promulgated or fixed by the Commission which

shall interfere with the right of free speech by means of radio.

communication."
13 John P. Crommelin, 10 P & F Radio Reg. 1392 (1060).
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interest and has assumed the obligation of presenting.
important public questions fairly and without bias."
S. Rep. No. 562, 86th Cong., 1st Sess., 8-9 (1959). Sea
also, specifically adverting to Federal Communications.
Commission doctrine, id., at 13.
Rather than leave this approval solely in the legislative.

history, Senator Proxmire suggested an amendment, to
make it part of the Act. 105 Cong. Rec. 14457. This
amendment, which Senator Pastore, a manager of the
bill and Chairman of the Senate Committee considered
"rather surplusage," 105 Cong. Roc, 14402, constituted a
positive statement of doctrine '1 and was altered to the
present merely approving language in the conference
committee. In explaining the language to the Senate
after the committee changes, Senator Pastore said: "We
insisted that the provision remain in the bill, to be a.
continuing reminder and admonition to the Federal
Communications Commission and to the broadcasters
alike, that we were not abandoning the philosophy that
gave birth to section 315, in giving the people the right
to have a full and complete disclosure of conflicting views.
on news of interest to the people of the country." 105
Cong. Rec. 17830. Senator Scott, another Senate mana-
ger, added that "It is intended to encompass all legithnate•
areas of public importance which are controversial," not
just politics. :105 Cong. Rec. 17831.
It is true that the personal attack aspect of the fairness

doctrine was not actually adjudicated until after 1959,

" Inc Proxmire amendment read: "[Ulla nothing in this sentence-
shall he construed :IS changing the basic intent of Congress with
respect to the provisions of this nil, which recognizes that television
:mil radio frequencies are in the pnbhe domain, that the license to.
operate in such frequencies requires opmtion in the u ii ii Ic interest,
:dal that in newscasts, DCW:3 interviews, Ill WS (10011mentaries, on

coverage of news events, and panel discussions, all sides of public
controversies shall he given as equal all oppOrtllsilty to he heard aS
prartleahy roslble." 105 Cong. Rec. 14457.
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so that Congress then did not have those rules specifically

before it. However, the obligation to offer time to reply

to a personal attack was presaged by the FCC's 1949

Report on Editorializing, which the FCC views as the

principal summary-ef-its ratio decidendi in cases in this

area:

"In determining whether to honor specific requests
for time, the station will inevitably be confronted
with such questions as . . . whether there may not
be other available groups or individuals who might
be more appropriate spokesmen for the particular
point of view than the person making the request.
The latter's personal involvement in the controversy
may also be a factor which must be considered, for

elementary considerations of fairness may dictate
that time be allocated to a person or group which

has been specifically attacked over the station. where
otherwise no such obligation would exist." 13

F. C. C., at 1251-1252.

When the Congress ratified the FCC's implication of a
fairness doctrine in 1939 it did not, of course, approve
every past decision or pronouncement by the Commission
on this subject, or give it a completely free hand for the
future. The statutory authority does not go so far. But
we cannot say that when a station publishes a personal
attack or endorses a political candidate, it is a miscon-
struction of the public interest standard to require the
station to offer time for a response rather than to leave
the response entirely within the control of the station
which has attacked either the candidacies or the men who
wish to reply in their own defense. When a broadcaster
grants time to a political candidate, Congress itself re-
quires that equal time be offered to his opponents. It
would exceed our competence to hold that the Commis-
sion is unauthorized by the statute to employ a similar
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device where personal attacks or political editorials are
broadcast. by a radio or television station.
In light of the fact that the "public interest" in

broadcasting clearly encompasses the presentation of
vigorous debate of controversial issues of importance and
concern to the public: the fact that the FCC has rested
upon that language from its very inception a doctrine
that these issues must be discussed, and fairly; and the
fact that Congress has acknowledged that the analogous
provisions of § 315 are not preclusive in this area, and
knowingly preserved the FCC's complementary efforts,
we think the fairness doctrine and its component personal
attack and political editorializing regulations are a legit-
imate exercise of congressionally delegated authority.
The Communications Act is not notable for the precision
of its substantive standards and in this respect the
explicit provisions of § 315, and the doctrine and rules
at issue here which are closely modeled upon that section,
are far more explicit than the generalized "public interest"
standard in which the Commission ordinarily finds its

sole guidance, and which we have held a broad but

adequate standard before. FCC v. RCA Communica-
tions, Inc., 346 U. S. SO. 00 (1953); Nat lanai Broadcasting

Co. v. United States, 319 U. S. 190, 216-217 (1943) ;
FCC v. Pottsville Broadcasting Co., 300 U. S. 134, 13S
(1040) ; FRC V. Nelson Bros. Bond & Mortgage Co.,
289 U. S. 206, 285 (1033). We cannot say that the

FCC's declaratory ruling in Red Lion, or the regulations
at issue in RTNDA, are beyond the scope of the con-
gressionally conferred power to assure that stations are

operated by those whose possession of a license serves
"the public interest."

III

The broadcasters challenge the fairness doctrine and

its specific manifestations in the personal attack and

political editorial rules on conventional First Amendment
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grounds, alleging that the rules abridge their freedom.
of speech and press. Their contention is that the First
Amendment protects their desire to use their allotted
frequencies continuously to broadcast whatever they
choose, and to exe4-tide whomever they choose from ever
using that frequency. No man may be prevented from
saying or publishing what he thinks, or from refusing
in his speech or other utterances to give equal weight
to the views of his opponents. This right, they say,
applies equally to broadcasters.

A.

Although broadcasting is clearly a medium affected by
a First Amendment interest. United States v. Paramount

Pictures, Inc., 334 U. S. 131, 166 (1948), differences in

the characteristics of new media justify differences in the
First Amendment standards applied to them." Joseph
Burstyn, Inc. V. Wilson, 343 U. S. 495, 503 (1952). For
example, the ability of new technology to produce sounds
more raucous than those of the human voice justifies
restrictions on the sound level, and on the hours and
places of use, of sound trucks so long as the restrictions

The general problems raised by a technology which supplants

atomized, relatively informal communication with mass media as a

prime source of national cohesion and news were discussed at

considerable length by Zechariah Chace in Government and Mass

Conmumications (1947). Debate on the particular implications of

this view for the broadcasting industry has continued unabated..

A compendium of views appears in Freedom and Responsibility in

Broadcasting (Coons ed.) (1961). See also Kalven, Broadcasting,

Public Policy, and the First Amendment., 10 J. of Law and Econ.
15 (1967) ; Ernst, The First Freedom 125-180 (1946) ; Robinson,

Radio Networks and the Federal Government, especially at 75-87

(1943). The considerations which the newest technology brings
to bear on the particular problem of this litigation are concisely
explored by Louis Jaffe in The Fairnei.i Doctrine, Equal Time, Reply
to Personal Attacks, and the Local Service Obligation; Implications-
of Technological Change (U. S. Government Printing Office 1968).
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are reasonable and applied without discrimination_
Kovacs v. Cooper, 333 U. S. 77 (1949).

Just as the Government may limit the use of sound'
amplifying equipment potentially so noisy that it drowns
out civilized private speech, so may the Government
limit the use of broadcast equipment. The right of free-
speech of a broadcaster, the user of a sound truck, or
(lily other individual does not embrace a right to snuff'
out the free speech of others. Associated Press v, United
States, 323 U. S. 1, 20 (1045).
When two people converse face to face, both should'

not speak at once if either is to be clearly understood.
But the range of the human voice is so limited that them
could be meaningful communications if half the people'
in the United States were talking and the other half'
listening. Just as clearly, half the people might publish
and the other half read. But the reach of radio signals is.
incomparably greater than the range of the human voice
and the problem of interference is a massive reality.
The lack of know-how and equipment may keep many
from the air, but only a tiny fraction of those with re-
sources and intelligence can hope to communicate by
radio at the same time if intelligible communication is. 
tobe had, even if the entire radio spectrum is utilized in
the present state of commercially acceptable technology_

It was this fact, and the chaos which ensued from
permitting anyone to use any frequency at whatever
power level he wished, which made necessary the enact,-
ment of the Radio Act of 1027 and the Communications
Act of 1934," as the Court has noted at length before.
National Broadcasting Co. v. United States, 319 U. S..

" The range of controls which have in fact been impcmed over•
the la.st, 40 years, without giving rise to successful constitutional
challenge in this Court, is discussed in Emery, Broadcasting and
Government: Responsibilities and Regulations ONO ; Note, Regu—
lation of Program Content by the FCC, 77 1lan% L. Rev. 701 (1964)_
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190, 210-214 (1943). It was this reality which at the

very least necessitated first the division of the radio

spectrum into portions reserved respectively for public

broadcasting and for other important radio uses such as

amateur operation, aircraft, police, defense, and naviga-

tion ; and then the subdivision of each portion, and assign-

ment of specific frequencies to individual users or groups

of users. Beyond this, however, because the frequencies

reserved for public broadcasting were limited in number,

it was essential for the Goverment to tell some applicants

that they could not broadcast at all because there was

room for only a few.
Where there are substantially more individuals who

want to broadcast than there are frequencies to allocate,

it is idle to posit an unabridgeable First Amendment right

to broadcast comparable to the right of every individual

to speak, write, or publish. If 100 persons want broad-

cast licenses but there are only 10 frequencies to allocate,

all of them may have the same "right" to a license;

but if there is to be any effective communication by

radio, only a few can be licensed and the rest must be

barred from the airways. It would be strange if the

First Amendment, aimed at protecting and furthering

communications, prevented the Government from making

radio communication possible by requiring licenses to

broadcast and by limiting the number of licenses so as

not to overcrowd the spectrum.
This has been the consistent view of the Court. Con-

gress unquestionably has the power to grant and deny

licenses and to delete existing stations. Federal Radio

Commission v. Nelson Bros. Bond ck Mortgage Co., 289

U. S. 266 (1933). No one has a First Amendment right

to a license or to monopolize a radio frequency; to deny

a station license because -the public interest" requires

it "is not a denial of free speech." Nati(mal Broadcast-

ing Co. V. U. S., 319 U. S. 190, 227 (1943).
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By the same token, as far as the First Amenchnent

is concerned those who are licensed stand no better

than those to whom licenses are refused. A license

permits broadcasting, but the licensee has no consti-

tutional right to be the one who holds the license or

to monopolize a radio frequency to the exclusion of

his fellow citizens. There is nothing in the First

:1menthnent which prevents the Government from re-

quiring a licensee to share his frequency with others and

to conduct himself as a proxy or fiduciary with obliga-

tions to present those views and voices which are repre-

sentative of his community and which would otherwise,

by necessity, be barred from the airwaves.

This is not to say that the First Amendment is irrele-

vant to public broadcasting. On the contrary, it has a

major role to play as the Congress itself recognized in

320, which forbids FCC interference with "the right

of free speech by means of radio communications."

Because of the scarcity of radio frequencies, the Gov-

eminent is permitted to put restraints on licensees

in favor of others whose views should be expressed

on this unique medium. But the people as a Nvhole.

retain their interest in free speech by radio and their

collective right to have the medium function con-

sistently with the ends and purposes of the First

Amendment. It is the right of the viewers and listeners,

not the right; of the broadcasters, which is paramount_

See FCC v. Sanders Bros. Radio Station, 309 U. S. 470,,

475 (1940); FCC v. Allentown Broadcastiny Corp., 349

U. S. 358, 361-362 (1955); Z. Chafee, Government and

Mass Communications 546 (1947). It is the purpose of

the First Amendment to preserve an uninhibited market-

place of ideas in which truth will ultimately prevail,

rather than to countenance monopolization of that

market, whether it be by the Government itself or a

private licensee. Associated Press v. United States, 326,
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U. S. 1, 20 (1045); Neu, York Times Co. v. Sullivan, 37G

U. S. 254, 270 (1964) ; Abrams V. United States, 250 U. S.

616, 630 (1919) (Holmes, J., dissenting). "[Sipeech

concerning public affairs is more than self-expression; it

is the essence of saovernment." Garrison v. Loui-

siana, 379 U. S. 64, 74-75 (1964). See Brennan, The

Supreme Court and the Meiklejohn Interpretation of the

First Amendment, 70 Harv, L. Rev. 1 (1965). It is the

right of the public to receive suitable access to social,

political, esthetic, moral, and other ideas and experiences

which is crucial here. That right may not constitu-

tionally be abridged either by Congress or by the FCC.

B.

Rather than confer frequency monopolies on a rela-

tively small number of licensees, in a Nation of 200,-

000,000, the Government could surely have decreed that

each frequency should be shared among all or some of

those who wish to use it, each being assigned a portion

of the broadcast day or the broadcast week. The ruling

and regulations at issue here do not go quite so far. They

assort that under specified circumstances, a licensee must

offer to make available a, reasonable amount of broadcast

time to those who have a view different from that which

has already been expressed on his station. The ex-

pression of a political endorsement, or of a personal

attack while dealing with a controversial public issue,

simply triggers this time-sharing. As we have said, the

First Amendment confers no right on licensees to prevent

others from broadcasting on "their" frequencies and no

right to an unconditional monopoly of a scarce resource

which the Government has denied others the right to use.

In terms of constitutional principle, and as enforced

sharing of a scarce resource, the personal attack and

political editorial rules are indistinguishable from the

equal-time provision of § 315, a specific enactment of
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Congress requiring stations to set aside reply time under
specified circumstances and to which the fairness doctrine-
and these constituent regulations are important comple-
ments. That provision, which has been part of the.
law since 1927, Radio Act of 1927, c. 169, § 18, 44 Stat..
1162, 1170, has been held valid by this Court as an
obligation of the licensee relieving him of any power
in any way to prevent or censor the broadcast, and thus.
insulating him from liability for defamation. The con-
stitutionality of the statute under the First Amendment
was unquestioned," Farmers Edue. & Coop. Union v.
WDA Y, 300 U. S. 526 (1950).
Nor can we say that it is inconsistent with tho

First Amendment goal of producing an informed public'
capable of conducting its own affairs to require a broad-
caster to permit answers to personal attacks occurring-
:u the course of discussing controversial issues, or to
require that the political opponents of those endorsed
by the station be given a chance to communicate with
the public." • Otherwise, station owners and a few net-.

3.7 This has not prevented vigorous argument from developing on
the constitutionality of the ancillary FCC doctrines. Compare-
Barrow, The Equal Opportunities and Fairness Doctrine in Broad--
casting: Pillars in the Forum of Democracy, 37 U. Cin. L. Rev. 447
(106S), with 'Robinson, The FCC and the First Amendment: Obser—
vations on 40 Years of Radio and Television Regulation, 52 Minn. L.
Rev. 67 (1967), and Sullivan, Editorials and Controversy: The.
Broadcaster's Dilemma, 32 Cm. Wash. L. Rev. 719 (1064).
'The expression of views opposing those which broadcasters

permit to be aired in the first place need not be confided solely
to the broadcasters themselves as proxies. "Nor is it enough
that he should hear the arguments of his adversaries from his own
teachers, presented as they state them, and accompanied by what
they offer as refutations. That is not the way to do justice to the-
arguments, or bring them into real contact with his own mind. He
must be able to hear them from persons who actually believe tliem;
who defend them in earnest, and do their very utmost for them.'
.1. S. Mill, On Liberty 32 (It. McCallum ed. 1947).
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works would have unfettered power to make time avail-

able only to the highest bidders, to communicate only
their own views on public issues, people and candidates,
and to permit on the air only those with whom they
agreed. There is ntrsenctuary in the First Amendment
for unlimited private censorship operating in a medium
not open to all. "Freedom of the press from govern-
mental interference under the First Amendment does not
sanction repression of that freedom by private interests."
Associated Press v. U. S., 326 U. S. 1, 20 (1944).

C.

It is strenuously argued, however, that if political
editorials or personal attacks will trigger an obligation
in broadcasters to afford the opportunity for expression

to speakers who need not pay for time and whose views

are unpalatable to the licensees, then broadcasters will be

irresistibly forced to self-censorship and their coverage of

controversial public issues will be eliminated or at least

rendered wholly ineffective. Such a result would indeed

be a serious matter, for should licensees actually eliminate

their coverage of controversial issues, the purposes of the

doctrine ,would be stifled.
At this point, however, as the Federal Connnunica-

tions Commission has indicated, that possibility is at best

speculative. The communications industry, and in par-

ticular the neiworks. have taken pains to present con-

troversial issues in the past, and even now they do not

assert that they intend to abandon their efforts in this

regard.'" It. would be better if the FCC's encouragement

U' The President of the Columbia 'Broadcasting System has recently

declared that despite the Government., "we are determined to continue

eovering controversial issues as a public service, and exercising our

own independent news judgment and enterprise. I, for one, refuse

to allow that judgment and enterprise to be affected by official

intimidation." Stanton, Keynote Address, Sigma Delta Chi National
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were never necessary to induce the broadcasters to meet

their responsibility. And if experience with the admin-

istration of these doctrines indicates that they have the

net effect of reducing rather than enhancing the volume

and quality of coverage, there will be time enough to

reconsider the constitutional implications. The fairness

doctrine in the past has had no such overall effect.

That this will occur now seems unlikely, however.

since if present licensees should suddenly prove timo-

rous, the Commission is not powerless to insist that

they give adequate and fair attention to public issues.

It does not violate the First Amendment to treat

licensees given the privilege of using scarce radio fre-

quencies as proxies for the entire community, obligated

to give suitable time and attention to matters of great

public concern. To condition the granting or renewal

of licenses on a willingness to present representative

community views on controversial issues is consistent

with the ends and purposes of those constitutional pro-

visions forbidding the abridgment of freedom of speech

and freedom of the press. Congress need not stand

idly by and permit those with licenses to ignore the

problems which beset the people or to exclude from the

airways anything but their own views of fundamental

questions. The statute, long administrative practice,

and cases are to this effect.
Licenses to broadcast do not confer ownership of desig-

nated frequencies. but only the temporary privilege of

using them. 47 U. S. C. § 301. Unless renewed, they

expire within three years. 47 U. S. C. § 307 (d). The

statute mandates the issuance of licenses if the "public

convenience, interest or necessity will be served

thereby." 47 U. S. C. § 307 (a). In applying this

Convention, Atlanta, Goorgia, Novembor 21, 196S. Problems of news.

coverage from the broadcaster's viewpoint are surveyed in Wood,.

Electronic Journalism (1967).
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standard the Commission for 40 years has been choosing

licensees based in part on their program proposals. In

F. I?. C. v. Nelson Bros. Bond and Mortgage Co., 289.

I. S. 206, 279 (1933), the Court noted that in "view

of the limited mtm-ber of available broadcasting fre-

quencies, the Congress has authorized allocation and

licenses." In determining how best to allocate fre-

quencies, the Federal Radio Commission considered the

needs of competing communities and the programs

offered by competing stations to meet those needs; more-

over, if needs or programs shifted, the Commission coul
d

alter its allocations to reflect those shifts. Id., at 285.

In the same vein, in F. C. C. v. Pottsvillk? Broadcast
ing

Co., 309 U. S. 134, 137-138 (1940), the Court noted that

the statutory standard was a supple instrument to effec
t

congressional desires "to maintain . • . a grip on 
the

dynamic aspects of radio transmission" and to allay fear
s

that "in the absence of governmental control the public

interest might be subordinated to monopolistic dom
ina-

tion in the broadcasting field." Three years later the

Court considered the validity of the Commission's chai
n

broadcasting regulations, which among other things 
for-

bade stations from devoting too much time to network

programs in order that there be suitable opportunity for

local programs serving local needs. The Court upheld

the regulations, unequivocally recognizing that the Com-

mission was more than a traffic policeman concerned with

the technical aspects of broadcasting and that it neither

exceeded its powers under the statute nor transgressed

the First Amendment in interesting itself in general pro-

gram format and the kinds of programs broadcast by

licensees. National Broadcasting Co. v. United States,

319 U. S. 190 (1943).

The litigants embellish their first amendment argu-

ments with the contention that the regulations are so.
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vague that their duties are impossible to discern. or
this point it is enough to say that, judging the validity
of the regulations on their face as they are presented
here, we cannot conclude that the FCC has been left a
free hand to vindicate its own idiosyncratic conception
of the public interest or of the requirements of free.
speech. Past adjudications by the FCC give added
precision to the regulations; there was nothing vague.
about the FCC's specific ruling in Red Lion that Fred
Cook should be provided an opportunity to reply. The.
regulations at issue in RTNDA could be employed in
precisely the same way as the fairness doctrine was in
Red Lion. Moreover, the FCC itself has recognized that
the applicability of its regulations to situations beyond
the scope of past cases may be questionable, 32 Fed.
Reg. 10303, 10304 and n. 6, and will not impose sanctions
in such cases without warning. We need not approve
every aspect of the fairness doctrine to decide these cases,
and we will not now pass upon the constitutionality
of these regulations by envisioning the most extreme
pplica,tions conceivable, United States v. Sullivan, 332'
U. S. 689, 694 (1948), but will deal with those problems-
if and when they arise.
We need not and do not now ratify every past and

future decision by the FCC with regard to programming.
There is no question here of the Commission's refusal
to permit the broadcaster to carry a particular program
oi• to publish his own views; of a discriminatory refusal
to require the licensee to broadcast certain views which
have been denied access to the airways; of government
censorship of a particular program contrary to § 326; or
of the official government view dominating publie broad-
casting. Such questions would raise more serious first
amendment issues. But we do hold that the Congress
and the Commission do not violate the First Amendment
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when they require a radio or television station to give

reply time to answer personal attacks and political

editorials.
•

It is argued traTqwen if at one time the lack of

available frequencies for all who wished to use them

justified the Government's choice of those who would

best serve the public interest by acting as proxy for

those who would present differing views, or by giving

the latter access directly to broadcast facilities, this

condition no longer prevails so that continuing control

is not justified. To this there are several answers.

Scarcity is not entirely a thing of the past. Advances

in technology, such as microwave transmission, have led

to more efficient utilization of the frequency spectrum,

but uses for that spectrum have also grown apace."

Portions of the spectrum must be reserved for vital uses

unconnected with human communication, such as radio-

navigational aids used by aircraft and vessels. Conflicts

have even emerged between such vital functions as de-

fense preparedness and experimentation in methods of

averting midair collisions through radio warning devices.'"

"Land mobile services" such as police, ambulance, fire

department, public utility, and other communication
s

systems have been occupying an increasingly crow
ded

2" Current discussions of the frequency allocation 
problem appear

in Telecommuniention Science Panel, Commerce Tec
hnical Advisory

Board, U. S. Department of Commerce, Electromagne
tic Speetnun

nilization—The Silent Crisis (1000); Joint Technical Advisory

Comm., Institute of Electrical and Electronics Enginee
rs & Elec-

tronic Industries Assn., Radio Spectrum Utilization (1964); Note,

The Crisis in Electromagnetic Frequency Spectrum 
Allocation, 53

Iowa L. Rev. 437 (1907). A recently released study i
s the Final

lleport of the President's Task Force on Communicati
ons Policy

(190S).

.41 Bendix Aviation Corp. v. FCC, 272 F. 2d 533 (C. A. D.
 C. Cir.

1959), cert. denied, 301 U. S. 965 (1960).



-4

2 & 717—OPINION

RED LION BROADCASTING CO. v. FCC. 20

portion of the frequency spectrum " and there are, apart
from licensed amateur radio operators' equipment,
5,000,000 transmitters operated on the "citizens' band.'
which is also increasingly congested,' Among the
various uses for radio frequency space, including marine,
aviation, amateur, military, and common carrier users,
there are easily enough clannants to permit use of the
whole with an even smaller allocation to broadcast radio
and television uses than now exists.
Comparative hearings between competing applicants

for broadcast spectrum space are by no means a thing-

of the past. The radio spectrum has become so con-

gested that at times it has been necessary to suspend
new applications The very high frequency television

spectrum is, in the country's major markets, almost

entirely occupied, although space reserved for ultra high

frequency television transmission, which is a relatively

recent development as a commercially viable alternative,.

has not yet been completely filled.'
The rapidity with which technological advances suc-

ceed one another to create more efficient use of spectrum

space on the one hand, and to create new uses for that
space by ever growing numbers of people on the other,

make it unwise to speculate on the future allocation of

that space. It is enough to say that the resource is one
of considerable and growing importance whose scarcity

" 1968 FCC Annual -Report 65-69.

23 New lintitations on these iiseN, %vim can also lay claim to FirSt

protection, were sustained against First Amendment

attack with the comment, "Here is truly a situation where if every-.

hotly could sayanythin,..T, many could saying nothing." Lafayette

Radio Electronic Corp. v. (..'nitell States, $45 F. 2d 275, 281 (1065).

Accord, California Citizens Bawl Assn. v. United States. 375 F. 2d

43 (C. A. 9th Cir. 1967), cert. denied, 389 U. S. 544 (1967).

Kesdler v. FCC, 326 F. 2d 673 (C. A. D. C. Cir. 1963).

In a table prepared by the FCC on the basis of statistics

current as of August 31, 196S, VHF and VHF channels allocated to.
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impelled its regulation by an agency authorized by Con-

gress, Nothing in this record, or in our own researches,

convinces us that the resource is no longer one for which

there are more immediate and potential uses than can

be accommodated, and for which wise planning is ess.en-

tial."'' This does not mean, of course, that every possible

and tilos() available in the top 100 market areas for television are

set forth:

COMMERCIAL

Channels
On the Air,

Channels Authorized, or Available

Market Areas Allocated Applied for Channels

VHF UHF VHF UHF VHF UHF

Top 10 40 45 40 44 0 1

Top 50 157 163 157 136 0 27

Top 100 964 297 264 213 0 84

NONCOMMERCIAL

Channels
On the Air,

Channels Authorized, or Available

Market Areas Reserved Applied for Chan 71 cis

VHF UHF VHF UHF VHF UHF

Top 10 7 17 7 16 • 0 1

Top 50 21 79 20 47 1 32

Top 100 35 138 34 69 1 69

1968 FCC Annual Report 132-435.

2" RTNDA argues that these regulations should be held inva
lid.

for failure of the FCC to make specific findings in the rule-m
aking

proceeding relating to those factual questions. Presumably tlw

fairness doctrine and the personal attack decisions themselves, such

as Red Lion, should fall for the same reason. But this argument

ignores the fact that these regulations are no more than the detailed

specification of certain consequences of long-standing rules, the need

for which was recognized by the Congress on the factual predicate of

scarcity made plain in 1927, recognized by this Court in the 1943

Notional Broadcasting Co. case, and reaffirmed by the Congress as

recently as 1059. "If the number of radio and television stations

were not limited by available frequencies, the committee would

have no hesitation in removing completely the present provision
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render unconstitutional the Government's effort to assure-
that a broadcaster's programming ranges widely enough
to serve the public interest.
In view of the prevalence of scarcity of broadcast

frequencies, the Government's role in allocating those
frequencies, and the legitimate claims of those unable,
without governmental assistance to gain access to thosc.
frequencies for expression of their views, we hold the,
regulations and ruling at issue here are both authorized
by statute and constitutional." The judgment of the-
Court of Appeals in Red Lion is fpwrsed• and that in
RTNDA affimwd and the causes remanded for proceed-
ings consistent with this opinion.

ft is so ordered._

Not having heard oral argument in these cases, MR..
JUSTICE DOUGLAS took no part in the Court's decision..

28 We need not deal with the argument that even if there. is no.

longer a technological scoreity of frequencies limiting the number•

of broadcasters, there nevertheless is an evonomic scarcity in the.

riense that the Commission could or does limit entry to the broad-

casting market' on economic grounds and license no more stations

than the market will support. I-knee, it is said, the fairness doc–

trine or its equivalent is esential to satisfy the claims of those-

exclwled and of the public generally. A related orpiment, which

we also put aside, is that quite apart from scarcity of frequencies,

technological or economic, Congress does not. abridge freedom or
speech or press by legislation directly or indirectly multiplying the
voices and views presented to the public through time :sharing,
fairness doctrines, or other devices which limit or dissipate the power
of those who sit astride the channels of communication with the
general public. Cf. Citizens Publishing Co. v. United Statm, 393-
U. S. — (MO).
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wavelength must be occupied at every hour by some vitar
use in order to sustain the congressional judgment. The
substantial capital investment required for many uses,
in addition to the potentiality for confusion and inter–
ference inherent in Iiiy" scheme for continuous kaleido-
scopic reallocation of all available space may make
this unfeasible. The allocation need not be made at such
a breakneck pace that the objectives of the allocation are.
themselves imperiled."
Even where there are gaps in spectrum utilization, the,

fact remains that existing broadcasters have often at-
tained their present position because of their initial goy-.
eminent selection in competition with others before new
technological advances opened new opportunities for fur-
ther uses. Long experience in broadcasting, confirmed"
habits of listeners and viewers, network affiliation, and
other advantages in program procurement give existing.
broadcasters a substantial advantage over new entrants,
even where new entry is technologically possible. These
advantages are the fruit of a preferred position conferred
by the Government. Some present possibility for new
entry by competing stations is not enough, in itself, to

regarding equal time and urge the right of each broadcaster to.
follow his own conscience .... However, broadcast frequencies are
limited and, therefore, they have been necessarily considered a
public trust." S'. Rep. No. 562, 86th Cong., 1st Sess., 8-9 (1939).
In light of this history, the opportunity which the broadcasters.
have had to address the FCC and show that somehow the situation
had radically changed, undercutting the validity of the congressional
judgment, and their failure to adduce any convincing evidence or
that in the record here, we cannot consider the absence of more
detailed findings below to be determinative.

27 The "airwaves [need not.] be filled at the earliest posA)le
moment in all circumstances, without due regard for these important
factors." Community Broadcasting Co. v. FCC, 274 F. 2d 753, 763
(C. A. D. C. Cir. 1960). Accord, enforcing the fairness doctrine,
Office of Communication of the United Church of Christ v. FCC,..
350 F. 2d 994, 1009 (C. A. D. C. Cir. 1966).



.I.

NOTE: Where It 1:4 feasible, a syllabus (liendnote) wilt he re•leased, as 14 being done In connection with this case, at the timethe opinion Is bisned. The syllabu,4 constitutes no part of the opinionof the Court but has been propared by the Reporter of Decisions forthe convenience of the reader. See United Stutee v. Detroit LumberCo., 200 U.S. 321. :137.

SUPREME COURT OF THE UNITED STATES

Syllabus

TELEPROMPTER CORP. ET AL. V. COLUMBIABROADCASTING SYSTEM, INC., ET AL.
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR

THE SECOND CIRCUIT

No. 72-1628. Argued Januart 7, 1974—Decided March 4, 1974"
Several creators and producers of copyrighted television programsbrought this suit claimin!, that defendants had infringed theircopyrights by intercepting broadcast transmissions of eopyrightedmaterial and rechanneling these programs through various com-munity antenna television ((.'ATV I systems to paying subscribers.The District Court dismissed the complaint on the ground thatthe cause of action was barred by the: Court's decision in Fort-nightly Corp. v. United Artists Television Corp.. 392 r.On appeal, the Court of Appeals divided CATV systems into twocategories for copyright purposes. (1) those where the broadcastsignal was already "in the community" served by the system,. andcould be received there either by a C0111111111iity antenna or bystandard rooftop or other antennae belonging to the owners oftelevision sets: and (2) those where the systems imported "distantsignals" from broadcasters so far away Irma the CATV communitythat the foregoing local faeilities could not normally receive ade-quate signals. Holding that CATV reception and retransmissionof non-"distant" signals do not constitute copyright infringement,but that reception and retransmission of "distant" signals amount-to a "performance" and thus constitute copyright infringement,the court affirmed as to those systems in the first. category, butreversed and remanded as to the remaining systems. field:1. The development and implementation, since the Fortnightlydecision, of new functions of CATV systems—program origination,
*Together with No. 72-1633. Columbia Broadcasting System. Inc.,et cd. V. Teleprompter Corp. it al., also on certiorari to the samecourt.
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sale of commercials, and interconnection with other CATV sys-
tems—even though they may allow the systems to compete more
effectively with the broadcasters for the television market, do not
convert the entire CATV operation. regardless of distance from
the broadcasting station, into a "broadcast function," thus subject-
ing the CATV operators to copyright infringement • liability, but
are extraneous to a determination of such liability, sinee in none

i
, of these functions is there any nexus with the CATV operators'
reception and rechanneling of the broadcasters' copyrighted
materials. Pp. 7-10.
2. The importation of "distant" signals from one community

into another does not constitute a "performance" under the
Copyright Act. Pp. 10-19.

(a) By importing signals winch could not normally be
received with current technology in the community it serves, a •
CATV system does not, for copyright purposes, alter the function
it performs for its subscribers. but the reception and rechanneling
of these signals for simollaneous viewing is essentially a viewer
function, irrespective of the distance between the broadcasting
station and the ultimate viewer. P. 13.

(b) Even in exercising its limited freedom to choose among
various "distant" broadcasting stations, a CATV operator cannot
be viewed as "seleeting" bro:idcast signals, since when it chooses

I which broadcast signals to rechannel. its creative function is then
extinguished and it thereafter "simply carr lies], without editing,
whatever programs [itl receive[sl." Fortnightly Corp. v. United

. Artists Television Corp.. .supra. at 400. Nor does a CATV system
importing "distant" signals procure and propagate them to the
public, since it is not engaged in converting the sights and sounds
of an event or a program into electronic signals available to the
public, the signals it receives and rechannels having already been
"released to the public" even though not normally available to
the specific segment of the public served by the CATV system.
Pp. 14-15.

(c) The fact that there have been shifts in current business
and commercial relationships in the communications industry as
a result of the CATS' systems' importation of "distant" signals,
does not entail copyright infringement liability, since by extending
the range of viewability of it broadcast program, the CATV
systems do not interfere IH any traditional sense with the copy-
right holders' means of extracting recompense for their creativity
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or labor from advertisers on the basis of all viewers who watchthe particular program. Pp. 15-19.
476 F. 2d :338, affirmed in part, reversed in part, and remanded toDistrict Court.

STEWART J., &livered the opinion of the Court, in which BREN-NAN, WHITE, MARAIIALL, POWELL, and REHNQUIST, J.J., joined.DOUGLAS, J., filed a dissenting opinion, in which BURGER, C. J.,joined. BLACKMUN, J., filed a dissenting opinion,

. 4.
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SUPREME COURT OF THE UNITED STATES

Nos. 72-1628 AND 72-1633

Teleprompter Corporation et al.,
Petitioners,

72-1628 v.
Columbia Broadcasting System,

Inc., et al.

Columbia Broadcasting System,
Inc., et al., Petitioners,

72-1633 v.
Teleprompter Corporation et al.:

On Writs of Certiorari
to the United States
Court of Appeals for
the Second Circuit.

[March 4, 1974]

MR. JUSTICE STEWART delivered the opinion of the
Court.

The plaintiffs in this litigation, creators and producers
of televised programs copyrighted under the provisions of
the Copyright Act of 1909, as amended, 17 IT. S. C. § 1
et seq., commenced suit in 1964 in the United States
District Court for the Southern District of New York,
claiming that the defendants had infringed their copy-
rights by intercepting broadcast transmissions of copy-
righted material and rechanneling these programs
through various community antenna television (CAW)
systems to paying subscribers.' The suit was initially

1 The exclusive rights of copyright ownors are specified in § 1
of the Copyright Act:
"Any person entitled thereto, upon complying *with the provi,ions .

of this title, shall have the exclusive right:

•
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stayed by agreement of the parties, pending this Court's

decision in Fortnightly Corp. v. United Artists Television

Corp., 392 U. S. 290. In that case, decided in 1968, we

"(a) To print, reprint, publish, copy, and vend the copyrighted

work;
"(b) To translate the copyrighted work into other languages or

dialects, or make any other version thereof, if it be a literary work;

to dramatize it if it be a nondramatic work; to convert it into a

novel or other nondramatic work if it be. a drama; to arrange or

adapt it if it be a musical work; to complete. execute, and finish it if

it be a model or design for a work of art,

"(c) To deliver, authorize the delivery of, read, or present the

copyrighted work in public for profit if it be a lecture, sermon,

address or similar production, or other nondramatie literary work;

to make or procure the =kin of any transcription or record

thereof by or from which. in whole or in part, it may in any manner

or by any method be exhibited, delivered, presented, produced, or

reproduced; and .to play or perform it in public for profit, and • to

exhibit, represent, produce, or reproduce it in any manner or by

any method whatsoever. The 'damages for the infringement by

broadcast of any work referred to in this subseetion shall not exceed

the sum of $100 where the infringing broadcaster shows that he

was not aware that he was infringing and that such infringement

could not, have been reasonably foreseen; and

"(d) To perform or represent the copyrighted work publicly if

it be a drama or, if it be a dramatic work and not reproduced. in

copies for sale, to vend any. manuscript or any record whatsoever

thereof; to make or to procure the making of any transcription or

record thereof by or from which, in whole or in part, it. may in

any manner or by any method he exhibited, performed, represented,

produced, or reproduced; and to exhibit, perform, represent, pro-

duce, or reproduce it in any manner or by any method whatsoever;

and
"(e) To perform the copyrighted work publicly for profit if it .

be a musical composition: and for the purpose of public performance
for profit, and for the purposes set fordi in subsection (a) hereof,

to make any arrangement or setting of it or of the melody of it
in any system of notation or any form of record in which the

thought of an author may he recoriled and trom which it may IA

rend or reproduced . 17 U S. C § I
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held that the reception and distribution of television
broadcasts by the CATV systems there involved did not
constitute a "performance" within the meaning of the
Copyright Act, and thus did not amount to copyright in-
fringement. After that decision the plaintiffs in the pres-
ent litigation filed supplemental pleadings in which they
sought to distinguish the five CATV systems challenged
here from those whose operations had been found not to
constitute copyright infringement in Fortnightly. The
District Court subsequently dismissed the complaint on
the ground that the plaintiffs' cause of action was barred
by the Fortnightly decision. 335 F. Supp. 618. On
appeal to the United States Court of Appeals for the
Second Circuit, the judgment was affirmed in part and
reversed in part, and the case was remanded to the
District Court for further proceedings. 476 F. 2d 338.
Both the plaintiffs and the defendants petitioned for
certiorari, and, because of the seemingly important clues-

Although the Copyright Act does not contain an explicit defi-
nition of infringement, it is settled that unauthorized use of
copyrighted material inconsistent with the "exclusive rights" enumer-
ated in § 1, constitutes copyright infringement under federal law.
See M. Nimmer, Copyright § 100, at 376 (1972). Use of copyrighted
material not in conflict with a right secured by § 1, however, no
matter how widespread, is not copyright infringement. 'The funda-
mental [is] that 'use' is not the same thing as 'infringement,' that
use short of infringement is to be encouraged .. .." B. Katplam, An
Unhurried View of Copyright 57 (1967).
It appears to be conceded that liability in this case, depends

entirely on whether the defendants did "perform" the copyrighted
works. Teleprompter has not contended in this Court that, if it
did "perform" the material. its performance was not ''in public"
within the meaning of § 1 (c) of the Act (nondramatic literary
works) or "publicly" under § 1 (d) (dramatic works). Cf. Fort-
nightly Corp. v. United Artists Television., Inr., 392 U. S. 390,
395 n. 13.

The plaintiffs' amended complaints also contained allegations of
additional copyright infringements on various dates in 1969 and 1971..

—••=imm
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tions of federal law involved, we granted both petitions.
414 U. S. 817.

The complaint alleged that copyright infringements
occurred on certain dates at each of five illustrative
CATV systems located in Elmira, New York; Farming-
ton, New Mexico; Rawlins, Wyoming; Great Falls, Mon-
tana; and New York City. The operations of these
systems typically involved the reception of broadcast
beams by means of special television antennae owned
and operated by Teleprompter. transmission of these
electronic signals by means of cable or a combination of
cable and point-to-point microwave 4 to the homes of

4 The Court of Appeals in this case described the differences
between point-to-point microwave transmission and broadcasting in
the following terms:
"A microwave link involves the transmission of signals through

the air. However, microwave transmission in itself is not broad-
casting. A broadcast signal, [wading to 47 U. S. C. § 153 (0), is
transmitted by a broadcaster for '[reception] by the public.' In
the case of microwave, the signal is focused and transmitted in a
narrow beam aimed with precision at the receiving points. Thus,
microwave transmission is point-to-point communication. The re-
ceiving antenna must be in the path of the signal beam. If the
transmission must cover a considerable distance, the microwave signal
is transmitted to the first receiving point frotn which it is re-
transmitted to another receiving point, and this process is repeated
until the signal reaches the point from which it is distributed by
cable to subscribers." 476 F. 2d 338,343 n. G.
The plaintiffs argued in the District Court and in the Court of
Appeals that ''the use of microwave, in and of itself, is sufficient
to make a CATV system functionally equivalent to a broadcaster
and thus subject to copyright liability . . . ." Id., at 348-349.
This contention was rejected by the Court of Appeals on the ground
that microwave transmission "is merely an alternative, more eco-
nomical in some circumstances, to cable in transmitting a broadcast
signal from one point in a CATV system to another," id., at 340,
and the argument has not been renewed in this Court..
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subscribers, and the conversion of the electromagnetic
signals into images and sounds by means of the sub-
scribers' own television sets.' In some cases the distance
between the point of original transmission and the ulti-
mate viewer was relatively great—in one instance more
than 450 miles—and reception of the signals of those
stations by means of an ordinary rooftop antenna, even
an extremely high one, would have been impossible
because of the curvature of the earth and other topo-
graphical factors, In others, the original broadcast was
relatively close to the customers' receiving sets and could
normally have been received by means of standard
television equipment. Between these extremes were
systems involving intermediate distances where the
broadcast signals could have been received by the cus-
tomers' own television antennae only intermittently,
imperfectly, and sporadically,"
Among the various actual and potential CATV opera-

tions described at trial the Court of Appeals discerned,
for copyright purposes, two distinct categories. One
category included situations where the broadcast signal
was already "in the community" served by a CATV
system, and could be received there either by standard
rooftop or other antennae belonging to the owners of

5 For general descriptions of CATS' systems and their operation,
see United States v. Southwestern Cable Co., 392 U. S. 157: M.
Seiden, An Economic Analysis of Community Antenna Television
Systems and the Television Broadcasting Industry (1965): Note,
Regulation of Community Antenna Television, 70 Col. L. Rev. S37
(1970); Note, The Wire Mire: The FCC and CATS', 79 Harv. L.
Rev. 366 (1065). .
° In two of the cities involved in this suit signals not normally

receivable by household sets because of distance or terrain could
be received by rooftop antennae because of .the use by the broad-casting stations of "trar-slaturs," under license front the Federal
Communications Commission, which rebroadcast a specific station's
signals. See 476 F. 2d, at 344 tk n. 7.
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television sets or by a community antenna erected in or
adjacent to the community. Such CATV systems, the
court found, performed essentially the same function as
the CATV systems in Fortnightly in that they "no more
than enhance the viewer's capacity to receive the broad-
caster's signals," 392 U. S., at 399. The second category
included situations where the CATV systems imported
"distant signals" from broadcasters so far away from the
CATV community that neither rooftop nor community
antennae located in or near the locality could normally
receive signals capable of providing acceptable images.
The Court of Appeals determined that "[w]hen a CATV

system is performing this second function of distributing
signals that are beyond the range of local antennas, . . .
to this extent, it is functionally equivalent to a broad-
caster and thus should he deemed to 'perform' the pro-
gramming distributed to subscribers on these imported
signals." 476 F. 2d, at 349. The Court of Appeals
found that in two of the operations challenged in the
complaint—those in Elmira and ;New York City—the
signals received and rechanneled by the CATV systems
were not "distant signals," and as to these claims the
court affirmed the District Court's dismissal of the com-
plaint. As to the three remaining systems, the case was
remanded for further findings in order to apply the
appellate court's test for determining whether or not the
signals were "distant," ' In No. 72-1633 the plaintiffs

T The Court of Appeals acknowledged that a determination of what
is a "distant signal" was "difficult," and -that a precise judicial
definition of a .distant signal is not pos..sible." Id., at 350. FCC
regulations at one time provided that for regulatory purposes a
distant signal was one "which is extended or received beyond the
Grade B contour of the station." 47 CFR § 74.1101 (i), (1971)
(removed 37 Fed. Reg. 3278, Feb. 12, 1972). A Grade B contour
was defined as a line along which good reception may he expected
90% of the time at 50% of the locations. United States v. South-
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ask this Court to reverse the determination of the Court
of Appeals that CATV reception and retransmission of
signals that are not "distant" do not constitute copyright
infringement. In No. 72-4628, the defendants ask us
to reverse the appellate court's determination that recep-
tion and retransmission of "distant" signals amount to
a "performance," and thus constitute copyright infringe-
ment on the part of the CATV systems.

It

We turn first to the assertions of the petitioners in
No. 72-1633 that irrespective of the distance from the.
broadcasting station, the reception and retransmission
of its signal by a CATV system constitute a "perform-
ance" of a copyrighted work. These petitioners contend
that a number of significant developments in the tech-
nology and actual operations of CATV systems mandate
a reassessment of the conclusion reached in Fortnightly
that CATV systems act only as an extension of a tele-
vision set's function of converting into images and sounds
the signals made available by the broadcasters to the
public. In Fortnightly this Court reviewed earlier cases
in the federal courts and determined that while analogies
to the functions of performer and viewer envisioned by
the Congress in 1909—that of live or filmed performances

western Cable Television Co., supra, 392 U. S., at 163, n. 16. The
Court of Appeals recognized that "this definition [is] unsuitable
for copyright purposes because .. . any definition phrased in terms
of what can be received in area homes using rooftop antennas would
fly in the face of the mandate of Fortnightly." 476 F. 2d, at 350.
The court found instead that "it is easier to state what is not a
distant signal than to state what is a distant, signal. Accordingly,
we have concluded that. any signal capable of projecting, without
relay or retransmittal an acceptable image that a CATV system
receives off-the-air during a substantial portion of the time by
means of an antenna erected in or adjacent to the CATV com-
munity is not a distant signal." Id., at 351 (footnote omitted).-
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watched by audiences—were necessarily imperfect, a
simple line could be drawn: "Broadcasters perform.
Viewers do not perform." 392 U. S., at 398 (footnotes
omitted). Analysis of the function played by CATV
systems and comparison with those of broadcasters and
viewers convinced the Court that CATV systems fall "on
the viewer's side of the line." Id., at 399 (footnote
omitted).

"The function of CATV systems has little in
common with the function of broadcasters. CATV
systems do not in fact broadcast or rebroadcast.
Broadcasters select the programs to be viewed;
CATV systems simply carry, without editing, what-
ever programs they receive. Broadcasters procure
programs and propagate them to the public; CATV
systems receive programs that have been released
to the public and carry them by private channels
to additional viewers. We hold that CATV opera-
tors, like viewers and. unlike broadcasters, do not
perform the programs that they receive and carry."
Id„ at 400-401 (footnotes omitted).

The petitioners claim that certain basic changes in the
operation of CATV systems that have occurred since
Fortnightly bring the systems in question here over to
the broadcasters' "side of the line." In particular, they
emphasize three developments that have taken place in
the few years since the Fortnightly decision. First, they
point out that many CATV systems, including some of
those challenged here, originate programs wholly inde-
pendent of the programs that they receive off-the-air
from broadcasters and rechannel to their subscribers.'

8 Program origination initially consisted of simple arrangements
on spare channels using automated catnerne providing !line, weather,news ticker, or stock ticker information, and aural sytems withmusic or news announcements. The function has been expanded
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It is undisputed that such CATV systems "perform"those programs which they produce and program on theirown; but it is contended that, in addition, the engage-ment in such original programming converts the entireCATV operation into a "broadcast function," and thusa "performance" under the Copyright 'Act. Second,these petitioners assert that Teleprompter, unlike theCATV operators sued in Fortnightly, sells advertisingtime to commercial interests wishing to sell goods or serv-ices in the localities served by its CATV systems. Thesale of such commercials, they point out, was consideredin the Fortnightly opinion as a function characteristicallyperformed by broadcasters. 392 U. S., at 400 n. 28,citing Intermountain Broadcasting & Television Corp. v.Idaho Microwave, Inc., 196 F. Supp. 315, 325. Finally,they contend that by engaging in interconnection withother CATV systems—whereby one CATV system thatoriginates a program sells the right to redistribute it toother CATV systems that carry it simultaneously to theirown subscribers—the CATV operators have similarlytransferred their functions into that of broadcasters, thussubjecting themselves to copyright infringement liability.°The copyright significance of each of these functions—program origination, sale of commercials, and intercon-nection—suffers from the same logical flaw: in none of

to include coverage of sports and other live events, news services,moving picture films, and specially created dramatic and non-dramatic programs. See FCC, First Report and Order, 20 FCC 2d201 (1969) ; United States v. Midwest Video Corp., 406 U. S. 649.The Court of Appeals limited its discussion of interconnectionamong CAW systems to two instances of live coverage of champion-ship heavyweight boxing contests. While the respondents contendthat additional examples of interconnection were presented in thetrial testimony, they do not suggest that material copyrighted by any-one other than the CATV operators was carried by any such inter-connection, and thus the exact number of such instances is of nasignificance.
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these o eration is there an • • clic:JILL-mit&

ressption and rechannelling of the broadcasters' copy-

righted materials. As the Court of Appeals observed

with respect to program origination, "[e]ven though the

origination service and the reception service are sold as

a package to the subscribers, they remain separate and

different operations, and we cannot sensibly say that the

system becomes a 'performer' of the broadcast pro-

gramrning when it offers both origination and reception

services, but remains a non-performer when it offers only

the latter." 476 F. 2d. at 347. Similarly, none of the

programs accompanying advertisements sold by CATV

or carried via an interconnection arrangement among

CATV systems involved material copyrighted by the
petitioners."
For these reasons we hold that the Court of Appeals

was correct in determining that the development and
implementation of these new functions, even though they

Lmay allow CATV systems to compete more effectivelywith the broadcasters - for the television market, are
simply extraneous to a determination of copyright
infringement liability with respect to the reception and

retransmission of broadcasters' programs.

III

In No, 72-162S Teleprompter and its subsidiary,

Conley Electronics Corp., seek a reversal of that portion
of the Court of Appeals' judgment that determined that
the importation of "distant" signals from one community
into another constitutes a "performance" under the Copy-

"While the technology apparently exists whereby a CATV system
could retransmit to its subscribers broadcast programs taken off-the-
air but substitute its own commercials for those appearing in the
broadcast, none of the instances of claimed infringement, involved

such a process.
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right Act. In concluding that rechanneling of "distant"
signals constitutes copyright infringement while a similaroperation with respect to more nearby signals does not,the court relied in part on a description of CATV opera-tions contained in this Court's opinion in United States v.Southwestern Coble Co., 392 U. S. 157, announced aweek before the decision in Fortnightly:

"CATV systems perform either or both of two,functions. First, they may supplement broadcast-
ing by facilitating satisfactory reception of localstations in adjacent areas in which such receptionwould not otherwise be possible; and second, theymay transmit to subscribers the signal of distant
stations entirely beyond the range of local antennae."'
392 U. S., at 163.

The Court in Southwestern Cable, however, was facedwith conflicting assertions concerning the jurisdiction of-the Federal Communications Commission to regulate inthe public interest the • operations of CATV systems.Insofar as the language quoted had other than a purelydescriptive purpose, it was related only to the issue ofregulatory authority of the Commission. In that con-text it did not and could not purport to create any sepa-ration of functions with significance for copyrightpurposes."

11 The FCC has consistently contended that it is without powerto alter rights emanating from other sources, including the CopyrightAct. In 1966 it indicated that its proposed rules regulating CAWoperations would not "affect in any way the pending copyrightssuit, involving Matters entirely beyond [the FCC's] jurisdiction."Second Report and Order, Community Antenna Television Systems,2 FCC 2d 725, 768. This position is consistent with the terms of theCommunications Act of 1934, the source of the Commission's regula-tory power, which provides, in part:
"Nothing in this chapter contained shall in any way abridge oralter the remedies now existing at common law or by statute, but7

-7
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In the briefs and at oral argument various rationalesfor the distinction adopted by the Court of Appeals havebeen advanced. The first, on which the court itselfrelied, is the assertion that by importing signals fromdistant communities the CATV systems do considerablymore than "enhance the viewer's capacity to receive thebroadcaster's signals," Fortnightly, supra, 392 U. S., at399, and instead "bring signals into the community thatwould not otherwise be receivable on an antenna, evena large community antenna, erected in that area." 478F. 2d, at 349. In concluding that such importation

(
transformed the CATV systems into performers, theCourt of Appeals misconceived the thrust of this Court'sopinion in Fortnightly,
In the Fortnightly case the Court of Appeals had con-cluded that a determination of whether an electronicfunction constituted a copyright "performance" shoulddepend on "how much did the [CATV system] do tobring about the viewing and hearing of a copyrightedwork." 377 F. 2d 872, 877. This quantitative approachwas squarely rejected by this Court:

"[Mjere quantitative contribution cannot be theproper test to determine copyright liability in thecontext of television broadcasting . • . . Rather,resolution of the issue before us depends upon adetermination of the function that CATV plays in
provisions of this chapter are in addition to such remedies." 47U.S. C. §414.
Thus, it is highly unlikely that the "distant signal" definition adoptedby the Commission or a differentiation of function based on sucha definition was intended to or could have copyright significance.Indeed, as noted, the Court of Appeals in the present case foundthat the Commission's definition off a "di.!4ant signal" was tinatis-factory for determining if a "performance" under the CopyrightAct had occurred. See it 7, hup ra.
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the total process of television broadcasting and
reception." 392 U. S., at 397.

By importing signals that could not normally be
received with current technology in the community it
serves, a CATV system does not, for copyright purposes,
alter the function it performs for its subscribers. When
a television broadcaster transmits a program, it has made
public for simultaneous viewing and hearing the contents
of that program. The privilege of receiving the broad-
cast electronic signals and of converting them into the
sights and sounds of the program inheres in all members
of the public who have the means of doing so. The
reception and rechanneling of these signals for simul-
taneous viewing is essentially a viewer function, irrespec-
tive of the dist_ance 1.2f,LsmeaLthe rfiessting station and
the ultimate viewer.
IncurT,Trhtly the Court reasoned that "[i]f an indi-

vidual erected an antenna on a hill, strung a cable to his
house, and installed the necessary amplifying equipment,
he would not be 'performing' the programs he received
on his television set," 392 U. S., at 400, and concluded
that "[t]he only difference in the case of CATV is thatthe antenna system is erected and owned not by its usersbut by an entrepreneur." Ibid. In the case of importa-tion of "distant signals," the function is essentially thesame. While the ability or inclination of an individualto erect his own antenna might decrease with respect to
distant signals because of the increased cost of bringing
the signal to his home, his status as a "non-performer"would remain unchanged. Similarly, a CATV system
does not lose its status as a nonbroadcaster, and thus a
non-"performer" for copyright purposes, when the signals
it carries are those from distant rather than local sources.

It is further argued that when a CATV operator
increases the number of broadcast signals that it may

T
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receive and redistribute, it exercises certain elements of
choice and selection among alternative sources and that
this exercise brings it within scope of the broadcaster
function. It is pointed out that some of the CATV
systems importing signals from relatively distant sources
could with equal ease and cost have decided to import
signals from other stations at no greater distance from
the communities they serve. In some instances, the
CATV system here involved "leapfrogged" nearer broad-
casting stations in order to receive and rechannel more
distant programs.12 By choosing among the alternative
broadcasting stations, it is said, a CATV system functions
much like a network affiliate which chooses the mix of
national and local program material it will broadcast.
The distinct functions played by broadcasters and

CATV systems were described in Fortnighay in the fol-
lowing terms:

"Broadcasters select the programs to be viewed;
CATV systems simply carry, without editing, what-
ever programs they, receive. Broadcasters. procure
programs and propagate them to the public; CATV
systems receive programs that have been released to
the public and carry them by private channels to
additional viewers." 392 U. S., at 400.

Even in exercising its limited freedom to choose among
various broadcasting stations, a CATV operator simply
cannot be viewed as "selecting," "procuring." or "propa-
gating" broadcast signals as those terms were used in
Fortnightly. When a local broadcasting station selects

12 For example, it was represented in a brief before this Courtthat the Farmington, New Mexico CATV system imported signalsfrom a Los Angeles station even though 113 other stations werecloser or equidistant, including a number which, unlike the LosAngeles station, were in the same time zone as the Farmington-community.
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a program to be broadcast at a certain time, it is exercis-
ing a creative choice among the many possible programs
available from the national network with which it is
affiliated, from copyright holders of new or rerun motion
pictures, or from its own facilities to generate and pro-
duce entirely original program material. The alterna-
tives .are myriad, and the creative possibilities limited
only by scope of imagination and financial considerations.
An operator of a CATV system, however, makes a choice
as to which broadcast signals to rechannel to its sub-
scribers, and its creative function is then extinguished.
Thereafter it "merely carr[ies], without editing, what-
ever programs [it] receive[s]." Ibid. Moreover, a
CATV system importing "distant" signals does not pro-
cure programs and propagate them to the public, since
it is not engaged in converting the sights and sounds.of
an event or a program into electronic signals available
to the public. The electronic signals it receives and
rechannels have already been "released to the public"
even though they may not be normally available to the
specific segment of the public served by the CATV
system.

Filially, it is contended that importation of "distant!'
signals should entail copyright infringement liability
because of the IleleteriouS impact of such retransmission
upon the economics and market structure of copyright,
licensing. When a copyright holder first licenses a copy-
righted program to be shown on broadcast television, he
typically cannot expect to recoup his entire investment.
from a single broadcast. Rather, after a program has
had a "first run" on the major broadcasting networks, it
is often later syndicated to affiliates and independent;
stations for "second run" propagation to seconflary mar-
kets. The copyright. holders argue that if MTV systems
are allowed to import i)rograins and rechannel them into
secondary markets they will dilute the profitability ot:

.4qcx- '
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later syndications, since viewer appeal, as measured by
various rating systems. diminishes with each successive
phowing in a given market. We are told that in order
to ensure "the general benefits derived by the public
from the labors of authors." Fox Film* Corp. v. Doyal,
286 U. S. 123, 127, and "the incentive to further efforts
for the same important .objects," id., .at 128, citing
Kendall v. Winsor, 62 U. S. (21 How.) 322, 328, current
licensing relationships must he maintained,
In the television industry, however, the commercial

relations between the copyright holders and the licensees
on the one hand and the viewing public on the other are
such that dilution or dislocation of markets does not have
the direct economic or copyright significance that this
argument ascribes to it, Unlike propagators of other

• copyrighted material, such as those who sell books, per-
form live dramatic productions, or project motion pic-
tures to live audiences, holders of copyrights for
television programs or their licensees are not paid directly
by those who ultimately enjoy the publication of the
material—that is, the television viewers—but by adver-
tisers who use the drawing power of the copyrighted
material to promote their goods and services. Such
041vertisers typically pay the broadcasters a fee for each
transmission of an advertisement based on an estimate
of the expected number and characteristics of the viewers
who wjll watch the program. While, as members of the
general public, the viewers indirectly pay for the
privilege of viewing copyrighted material through
increased prices for the goods and services of the adver-
tisers, they are not involved in a direct economic relation.
ship with the copyright holders or their licensees."

13 Some commentators have suggested that if CATV ysteins must
pay license fees for the privilege of ret insinitting copyrighted
broadcast programs, the CATV 8ubscribers will in NINA be paying
twice for the privilege of seeing such progrzinuA! 1ir,4 through in-
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By extending the range of viewability of a broadcast
program, CATV systems thus do not interfere in any
traditional sense with the copyright holders' means of
extracting recompense for their creativity or labor.
When a broadcaster transmits a program under license
from the copyright holder it has .no control over the
segment of the population which may view the program—
the broadcaster cannot beam the program exclusively tothe young or to the old, only to women or only to men—but rather he gets paid by advertisers on the basis of allviewers who watch the program. The use of CATV doesnot significantly alter this situation. Instead of basingadvertising fees on the number of viewers within therange of direct transmission plus those who may receive"local signals" via a CATV system, broadcasters whosereception ranges have been extended by means of"distant signal" CATV rechanneling will merely have adifferent and larger viewer market." From the Point ofview of the broadcasters, such market extension maymark a reallocation of the potential number of viewerseach station may reach, a fact of no direct concern underthe Copyright Act. From the point of view of the copy-
right holders, such market changes will mean that the

creased prices for the goods and services of the iidvertisers who payfor the television broadcasts and a second time in the increased costof the CATV service. Note, CATV and Copyright Liability: On aClear Day You Can See Forever, 52 Va. L. Rev. 1505, 1515 (1966);Note, CATV and Copyright Liability, SO Liam L. Rev. 1514, 1522-1523 (1967). See n. 15, infra.
"Testimony and exhibits introduced in the District Court indicate.that the major rating semees include in their compilations statisticsconcerning the entire number of viewers of a partieular program,including those who receive the broadeiist via "distant" transmissiono‘err. C, ATV systems. The weight given such.:tzttistic, by advertiserswho bid for broadcast Time and pay the fees whieli support thebroadcasting industry was not, however, established See a 15:

int-a 
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compensation a broadcaster will be willing to pay for the
use of copyrighted material will be calculated on the
basis of the size of the direct broadcast market aug-
mented by the size of the CATV market,"
1,1•••••••••1

15 It is contended that copyright holders will necessarily suffer a
net loss front the dissemination of their copyrighted material if
license-free use of "distant signal" importation is permitted. It is
said that importation of copyrighted material into a secondary
market will result. in a loss in the secondary market without in-
creasing revenues from the extended primary market on a scale
sufficient to compensate for that loss. The assumption is that local
advertisers supporting "first run" programs will be unlikely to pay
significantly higher fees on the basis of additional viewers in a
"distant" market because such viewers will typically have no com-
mercial interest in the goods and services sold by purely local
advertisers. For discussion of the possible impact of CATV -distant
signal" importation on advertiser markets for broadcast television,
see Note, supra. 52 Va . Rev., at 1513-1516 , Note, supra, SO Ham. L.
Rev., at 1522-1325. The Court of Appeals noted that -inio evi-
dence was presented in the court below to show that regional or
local advertisers would be willing to pay greater fees because the
sponsored program will be exhibited in some distant market, or that
national advertisers would pay more for the relatively minor increase
in audience size that CATV carriage would yield for a network.
program," and concluded that "[iindeed, economics- and common
sense would impel one to an opposite conclusion." 476 F. 2d, at 342
n. 2. Thus, no specific findings of fact were made concerning the
precise impact of "distant signal" retransmission on the value of
program copyrights. But such a showing would be of very little
relevance to the copyright question we decide here. At issue in this
case is the limited question of whether CATV transmission of -dis-
tant" signals constitutes a "performance" under the Copyright
Act.. While securing compensation to . the holders of copyrights
was an essential purpose of that Act, freezing existing economic
arrangements for doing so was not. It has been suggested that the
best theoretical approach to the problem might be la] rule which
called for compensation to copyright holders only for the actual
advertising time 'wasted' on local advertisers unwilling to pay for
the increase in audience size brought about by the cable trans-
mission," Note, S7 Hari:. L. Rev. 665. 615 n. 32 (1974). But such
a rule would entail extended fact finding ;ind a legislative, rather

••• '`.1'.4



72-1628 & 72-1633—OPINION

TELEPROMPTER CORP. v. CBS 19

These shifts in current business and commercial rela-
tionships, while of significance with respect to the orga-
nization and growth of the communications industry,
simply cannot be controlled by means of litigation based
on copyright legislation enacted more than half a century
ago, when neither broadcast television nor CATV was
yet conceived. Detailed regulation of these relation-
ships, and any ultimate resolution of the many sensitive
and important problems in this field, must be left to
Congress."
The judgment of the Court of Appeals is affirmed in

part and reversed in part, and these cases are remanded
to the District Court with directions to reinstate its
judgment.

It is so ordered.

than a judicial, judgment. In any event, a detertnination of thebest alternative structure. for providing compensation to copyrightholders, or a prediction of the pck•sible evolution in the relationshipbetween advertising markets aud the television medium, is beyondthe competence of this Court.
" The pre-Fortnightly history of efforts to update the CopyrightAct to deal with technological developments such as CATV was

reviewed in the Fortnightly opinion at 392 U. S., at 396 n. 17. At
that time legislative action to revise the copyright laws so as to
resolve copyright problems posed by CAW was of such apparent
imminence that the Solicitor General initially suggested to this Courtthat it defer judicial resolution of the Fortnightly case in order toallow a speedy completion of pending legislative proceedings. Thoselegislative activities, however, did not bear fruit, apparently becauseof the diversity and delicacy of the interests affected by the CATVproblem. See 117 Cong. Rec. 2001 (Feb. 8, 1971) (remarks of Sen.McClellan). Further attempts at revision in the 91st Congress, S.542, and the 92d Congress, S. 644, met with a similar lack of 6uccess.At present, Senate hearings in the Subcommittee on Patents, Trade-marks and Copyrights have been held on a hill that would amendthe Copyright Act, S. 1361, but the bill has not yet been reportedout of that subcommittee. A companion bill has been introducedin the House of Representatives, H. R. 8186 and referred to JudiciaryCommittee No. 3, but no hearings have yet been scheduled
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MR. JUSTICE DOUGLAS, with whom THE CHIEF JUSTICE
concurs, dissenting.

The Court today makes an extraordinary excursion into
the legislative field. In United Artists Television, Inc.
v. Fortnightly Corp., 392 U. S. 390, the lower courts
had found infringement of the copyright, but this

• Court reversed holding that the CATV systems in Port-
nightly were merely a "reception service," were "on
the viewer's side of the line" id., at 390, and there-
fore did not infringe the copyright act. They performed
by cable, reaching into towns which could not receive a
TV signal due, say, to surrounding mountains and
expanded the reach of the TV signal within the confines
of the area which a broadcaster's telecast reached.
Whatever one thinks of Fortnightly, we should not take

the next step necessary to give immunity to the present
CATV organizations. Unlike those involved in Fort-
nightly, the present CATV's are functionally the equiva-
lent to a regular broadcaster. TV waves travel in straight
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lines, thus reaching a limited area on the earth's curved
surface. This scientific fact has created for regulatory
purposes separate television markets.' Those whose tele-
cast has covered one market or geographic area are under
Fortnightly estopped to say that one who through CATV
reaches by cable remote hidden valleys in that area..
infringe the broadcaster's copyright. But the CATV's
in the present case go hundreds of miles, erect receiving
stations or towers that pick up the programs of distant
broadcasters, and carry them by cable into a wholly
different area.
In any realistic practical sense the importation of

these remote programs into the new and different market
is performing a broadcast function by the cable device.
Respondents in the present. case exercised their copy-
right privileges and licensed performance of their works
to particular broadcasters for telecast in the distant mar-
ket. Petitioners were not among those licensees. Vet
they are granted use of the, copyright material without
payment of any fees.
The Copyright Act. 17 U. S. C. § 1 c) and (d). gives

the owner of a copyright "the exclusive right" to present
the creation "in public for profit" and to control the
manner or method by • which it is "reproduced." A
CATV that builds an antenna to pick up telecasts in
Area B and then transrnits it by cable to Area A is

1 The Communications Act of 1934, §§ 303 (c), (d), (h), em-
powered the FCC to: "lAissign frequencies for each individual
station," "determine the power which each station shall ti,e," "[die-
termine the location of .. individual stations," and "[Nave author-
ity to establish areas or zones to be served by any station." 47
IT. S. C. §§ 303 (c). (d), and (h). Pursuant. to these powers and
others granted it by the Communications Act, the FCC has super-
vised the establishment and maintenance of a nationwide sytem
of local radio and television broadcastini; stations, each with pri-
mary responsibility to a particular conunuinty..
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reproducing the copyright work not pursuant to a licensefrom the owner of the copyright but by theft. That is.Hot "encouragement to the production of literary (orartistic) works of lasting benefit, to the world" that weextolled in Mazer v. Stein, 347 U. S. 201, 219. Today'sdecision is at war with what Chief Justice Hughes,speaking for the Court in Fox Film Corporation v. Doyal,286 U. S. 123, 130, described as the aim of Congress:

"Copyright is a right exercised by the owner dur-ing the term at his pleasure and exclusively for his.own profit and forms the basis for extensive andprofitable business enterprises. The advantage tothe public is gained merely from the carrying outof the general policy in making such grants andnot from any direct interest which the Governmenthas in the use of the property which is the subjectof the grants."
The CATV system involved in the present case per-forms somewhat like a network-affiliated broadcast.station which imports network programs originated indistant telecast centers by microwave, off-the-air cable,precisely as petitioners do here.2 Petitioner in pickingup these distant signals is not managing a simple antennareception service. It goes hundreds of miles from thecommunity it desires to serve, erects a receiving stationand then selects the programs from TV and radio stationsIn that distant area which it desires to distribute in itsown distant market. If "function" is the key test asFortnightly says, then functionally speaking petitionersare broadcasters; and their acts of piracy are flagrant

2 Farmington, New Mexicco, into which petitioners pipe programsstolen from IMS Angeles is 600 miles away; and petitioner developedan intricate hookup "over twenty-three steps over a roundabout,1300 mile route to establish the link." See 355 F. Supp., at 622..
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violations of the Copyright Act. The original broad-
caster is the licensor of his copyright and it is by virtue
of that license that, say, a Los Angeles station is enabled
lawfully to make its broadcasts. Petitioner receives to-
day a license-free importation of programs from the
Los Angeles market into Farmington, New Mexico, a
distant second market. Petitioners not only rebroadcast
the pirated copyright programs; they themselves—unlike
those in Fortnightly—originate programs and finance
their original programs and their pirated programs by
pales of time to advertisers. That is the way the owner
of these copyrighted programs receives value for his
copyrights. CATV does the same thing; but it makes
its fortunes through advertising rates based in part upon
pirated copyright programs. The Court says this is "a
fact of no direct concern under the Copyright Act"; but
the statement is itself the refutation of its truth. Re-
channeling by CATV of the pirated programs robs the
copyright owner of his -chance for monetary rewards
through advertising rates 4 on rebroadcasts in the distant
area and gives those monetary rewards to the group that
has pirated the copyright.
We are advised by an amicus brief of the Motion Pic-

ture Association that films from TV telecasts are being
imported by CATV into their own markets in competition
with the same pictures licensed to TV stations in the
area into which the CATV—a nonpaying pirate of the
films—imports them. It would be difficult to imagine
a more flagrant violation of the Copyright Act. Since

3 Cable Television Report and Order, 3(3 F. C. C. 2d 143, 200.
And see Rides re Micro-wave Served CATV, 38 F. C. C. 083 (1065);
Cable Television Report and Order, 36 F. C. C. 2d 148 (1972)
Radio Signals, Importation by Cable Telerision., 36 F. C. C. 2d 6:30.
4 We su4ained the Cotnmission's authority to require CATS to

originate programs in a 5-4 decision in 107'2. United States v.
Midwest Video Corp., 400 U. S, (349.
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the Copyright Act is our only guide to law and justice
in this case, it is difficult to see why CATV systems are
free of copyright license fees, when they import programs
from distant stations and transmit them to their paying
customers in a distant market. That result reads the
Copyright Act out of existence for CATV. That may
or may not be desirable plibiia policy. But it is a legis-
lative decision that na even a rampant judicial activism
should entertain.
There is nothing in the Communications Act that

qualifies, limits, modifies, or makes exception to the Copy-;
right Act.
"Nothing in this chapter contained shall in any way

abridge or alter the remedies now existing at common
law or by statute, hut provisions of this chapter are in
addition to such remedies." Moreover the Federal Com-
munications Commission has realized that it, can "neither
resolve, nor avoid" the problem under the Copyright
Act, when it comes to CATV.'
On January 14, 1974, the Cabinet Committee on Cable

Communications headed by Clay T. Whitehead made its
report to the President. That report emphasizes the
need for the free flow of information in a society that
honors "freedom of expression"; and it emphasizes that
CATV is a means to that end and that cArv is so

5 The Solicitor General in his brief in the Fortnightly case
urged that. the cable transmission of other station's programs into
distant markets be subject to copyright protection:

. much of the advertising which necompanie the performance
of copyrighted works, such as motion pictures, is directed solely
at potential viewers who are within the station's normal service
area—'local' advertising and 'national spot' advermsing both fall
within that category. Such advertiser,: do not necearily derive
any significant conunertial benefit front CATV carriage of the
sponsored programs outside of the market: ordinarily served by the.
particular station, and accordingly may be II Will 111rg to PaY additional-
amoUiits for such expanded coverage."
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closely "linked to electronic data processing, telephone,
television and radio broadcasting, the motion picture and
music industries, and communication satellites" id., pp.
5-6, as to require "a consistent and coherent national
policy" id., 6. The Report rejects the regulatory
framework of the Federal Communications Commission
because it creates "the constant danger of unwarranted
governmental influence or control over what people see
and hear on television broadcast programming" id., 7,
The Report opts for a limitation of "the number of
channels over which the cable operator has control of
program content and to require that the bulk of channels
be leased to others." Mid.
The Report recognizes that "copyright liability" is an

important phase of the new regulatory program the Com-
mittee envisages, id., 14. The pirating of copyrights
sanctioned by today's decision is anathema to the philos-
ophy of this Report:

. Both equity and the incentives necessary for
the free and competitive supply of programs require
a system in which program retailers using cable
channels negotiate and pay for the right to use
programs and other copyrighted information. In-
dividual or industry-wide negotiations for a license,
or right, to use copyrighted material are the rule in
all the other media and should be the rule in the
cable industry.
"As a matter of communications policy, rather

than copyright policy, the program retailer who dis-
tributes television broadcast signals in addition to
those provided by the cable operator should be sub-
ject to full copyright liability for such retransmis-
sions. However, given the reasonable expectations
created by current regulatory policy, the cable oper-
ator should be entitled to a non-negotiated, blanket
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license, conferred by statute, to cover his own re-
transmission of broadcast signals."

The Whitehead Commission Report has of course no
technical, legal bearing on the issue before us. But it
strongly indicates how important to legislation is the
sanctity of the copyright and how opposed to • ethical
business systems is the pirating of copyright materials.
The Court can reach the result it achieves today only
by "legislating" important features of the Copyright Act
out of existence. As stated by THE CHIEF JUSTICE in
United States v. Midwest Video Corp., supra, at 676,
"The almost explosive development of CATV suggests
the need of a comprehensive re-examination of the stat-
utory scheme as it relates to this new development, so
that the basic policies are considered by Congress and
not left entirely to the Commission and the Courts."
That counsel means that if we do not override Fort-

nightly, we should limit it to its precise facts and leave
any extension or modification to the Congress.
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MR. JUSTICE BLACKMUN, dissenting.
I was not on the Court when Fortnightly Corp. v.

United Artists Television, Inc., 302 U. S. 390 (1968),
was decided. Were that case presented for the first time
today, I would be in full agreement with what Mr.
Justice Fortas said in dissent. I would juin his unan-
swered—and, for me, unanswerable—reliance on Mr.
Justice Brandeis' unanimous opinion in Buck v. Jewell-
LaSalle Realty Corp., 283 U. S. 191 (1931). But Fort-
nightly has been decided, and today the Court adheres
to the principles it enunciated and to the simplistic basis*
on which it rests.
With Fortnightly on the books, I, RS MR. JUSTICE

DOUGLAS, would confine it "to its precise facts and leave
any extension or modification to the Congress." Ante,
p. —. The United States Court of Appeals for the
Second Circuit decided the present case as best it could
with the difficulties inherent in, and flowing from, Fort-
nightly and the Copyright Act, and within such elbow-
room as was left for it to consider the expanding tech-
nology of modern-day CATV. Judge Lumbard's opinion,
at 476 F. 2d 338, presents an imaginative and well-
reasoned solution without transgressing upon the restric-
tive parameters of Fortnightly. I am in agreement with
that opinion and would therefore affirm the judgment.

On Writ of Certiorari
to the United States
Court of Appeals for
the Second Circuit.

*"Broadvasters perform. Vicwerl do not perform." 392 U. S.,
.at 398 (footnotes omitted).


