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involves the application of the fairness doctrine to a
particular broadcast, and RTNDA arises as an action to
review the FCC’s 1967 promulgation of the personal
attack and political editorializing regulations, which were
laid down after the Red Lion litigation had begun.

A
A.

The Red Lion Broadcasting Company is licensed to
operate a Pennsylvania radio station, WGCB. On No-
vember 27, 1964, WG('B carried a 15-minute broadcast by
the Reverend Billy James Hargis as part of a “Christian
Crusade” series. A book by Fred J. Cook entitled “Gold-
water—Extremist on the Right”” was discussed by Hargis,
who said that Cook had been fired by a newspaper for
making false charges against city officials; that Cook
had then worked for a Communist-affiliated publication;
that he had defended Alger Hiss and attacked J. Edgar
Hoover and the Central Intelligence Agency; and that
he had now written a “book to smear and destroy Barry
Goldwater.”* When Cook heard of the broadcast he

? According to the record, Hargis asserted that his broadcast
included the following statement:
“Now, this paperback book by Fred J. Cook is entitled, ‘GOLD-
WATER—EXTREMIST ON THE RIGHT. Who is Cook?
Cook was fired from the New York World Telegram after he made
a false charge publicly on television against an un-named official of
the New York City government. New York publishers and NEWS-
WEEK Magazine for December 7, 1959, showed that Fred Cook
and his pal, Fugene Gleason, had made up the whole story and this
confession was made to New York District Attorney, Frank Hogan.
After losing his job, Cook went to work for the left-wing publication,
THE NATION, one of the most scurrilous publications of the left
which has championed muny communist causes over miny years,
Its editor, Carry McWilliams, has been affiliated with many com-
munist enterprises, scores of which have been cited as subversive by
the Attorney General of the U. S. or by other government
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concluded that he had been personally attacked and de-
manded free reply time, which the station refused. After
an exchange of letters among Cook, Red Lion, and the
FCC, the FCC declared that the Hargis broadcast con-
stituted a personal attack on Cook; that Red Lion had
failed to meet its obligation under the fairness doctrine
as expressed in Times-Mirror Broadcasting Co., 24 P & F
Radio Reg. 404 (1962), to send a tape, transcript, or
summary of the broadeast to Cook and offer him reply
time; and that the station must provide reply time
whether or not Cook would pay for it. On review in the
Court of Appeals for the Distric t of Columbia Circuit,® the

agencies . . . . Now, among other things Fred Cook wrote for
THE NATION, was an article absolving Alger Hiss of any wrong
doing . . . there was a 208 page attack on the FBI and J. Edgar
Hoover; another attack by Mr. Cook was on the Central Intelligence
Agency . . . now this is the man who wrote the book to smear
and destroy Barry Guldwater called ‘Barry Goldwater—Extremist
Of The Right!’ "

*The Court of Appeals initially dismissed the petition for want
of a reviewable order, later reversing itself en banc upon argument
by the Government that the FCC rule used here, which permits
it to issue “a declaratory ruling terminating a controversy or remov-
ing uncertainty,” 47 CFR § 1.2, was in fact justified by the Admin-
istrative. Procedure Act. That Act permits an adjudicating agency,
“in its sound discretion, with like effect as in the case of other orders,
to issue a declaratory order to terminate a controversy or remove un-
certainty.” § 5, 60 Stat. 239, 5 U.8.C. § 1004 (d). In this case, the
FCC could have determined the question of Red Lion’s liability to a
cease-and-desist order or license revocation, 47 U. 8, C. § 312, for fail-
ure to comply with the license's condition that the station be operated
“in the public interest,” or for failure to obey a requirement of
operation in the public interest implicit in the ability of the FCC
to revoke licenses for conditions justifying the denial of an initial
license, 47 U. 8. C. § 312 (a)(2), and the statutory requirement that
the public interest be served in granting and renewing licenses, 47
U. 8. C. §§307 (a), (d). Since the FCC could have adjudicated
these questions it could, under the Administrative Procedure Act,
have issued a declaratory order in the course of its adjudication
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iti itutional and other-
FCC’s position was upheld as constitutiona
wise proper. 127 U. 8. App. D. C. 129, 381 F. 2d 908
(1967).
B.

Not long after the Red Lion litigation was begun, the
FCC issue%i a Notice of Proposed Rule Making, 31 Fed.
Reg. 5710, with an eye to making the pe'rsonal attack
aspect of the fairness doctrine more precise and more
readily enforceable, and to specxfy.mg.lts rul.es relating
to political editorials. After considering written com-
ments supporting and opposing the rules, the FCC
adopted them substantially as proposeEl, 32 Fed. Reg.
10303. Twice amendzd, 32 Fed. Reg. 11031, 33 Fed. Reg.
5362, the rules were h:ld unconstitutional in the RTTN QA
litigation by the Court of Appeals for.t,he Sevent.h ercmt,
on review of the rule-making proceeding, as abridging the
freedoms of speech and press. 400 F, 2d 1.002 (1968).

As they now stand amended, the regulations read as
follows:

“Personal attacks; political editoria.l's. ‘

“(a) When, during the presentation of views on
a controversial issue of public importa.ncg, an z'mttack
is made upon the honesty, charactgr, integrity or
like personal qualities of an .identlﬁed person or
group, the licensee shall, within a reasonable time
and in no event later than 1 week after the attacl.c,
transmit to the person or group attacked (1) noti-
fication of the date, time and identification of the
broadcast; (2) a seript or tape (or an accurate
summary if a script or tape is not available) of the

which would have been subject to judicial review. :\lthpllgh t.he
FCC did not comply with all of the formalities for an gd)urllcatl\'e
proceeding in this case, the petitioner itself adopted as its own the
Government'’s position that this was a reviewable order., waiving any
objection it might bave had to the procedure of the adjudication.
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attack; and (3) an offer of a reasonable opportunity
to respond over the licensee’s facilities.

“(b) The provisions of paragraph (a) of this sec-
tion shall not be applicable (1) to attacks on foreign
groups or foreign public figures; (2) to personal
attacks which are made by legally qualified candi-
dates, their authorized spokesmen, or those asso-
ciated with them in the campaign, on other such
candidates, their authorized spokesmen, or persons
associated with the candidates in the campaign; and
(3) to bona fide newscasts, bona fide news inter-
views, and on-the-spot coverage of a bona fide news
event (including commentary or analysis contained
in the foregoing programs, but the provisions of
paragraph (a) of this section shall be applicable to
editorials of the licensee).

“Nore: The fairness doctrine is applicable to sit-
uations coming within [(3)], above, and, in a specific
factual situation, may be applicable in the general
area of political broadcasts [(2)], above. See, section
315 (a) of the Act, 47 U. S. C. 315 (a); Public Notice:
Applicability of the Fairness Doctrine in the Han-
dling of Controversial Issues of Public Importance.
20 F. R. 10415, The categories listed in [(3)] are
the same as those specified in section 315 (a) of the
Act.

“(e) Where a licensee, in an editorial, (1) endorses
or (ii) opposes a legally qualified candidate or candi-
dates, the licensee shall, within 24 hours after the
editorial, transmit to respectively (i) the other quali-
fied candidate or candidates for the same office or
(i1) the eandidate opposed in the editorial (1) noti-
fication of the date and the time of the editorial;
(2) a script or tape of the editorial; and (3) an
offer of a reasonable opportunity for a candidate or
a spokesiiin of the candidate to respond over the
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licensee’s facilities: Provided, however, That where
such editorials are broadcast within 72 hours prior
to the day of the election, the licensee shall comply
with the provisions of this paragraph sufficiently
far in advance of the broadcast to enable the candi-
date or candidates to have a reasonable opportunity
to prepare a response and to present it in a timely
fashion.” 47 CFR §§ 73.123, 73.300, 73.598, 73.679
(all identical). ’
C.

Believing that the specific application of the fairness
doctrine in Red Lion, and the promulgation of the regu-
lations in RTNDA, ave both authorized by Congress and
enhance rather than nbridge the freedoms of speech and
press protected by th2 First Amendment, we hold them
valid and constitutional, reversing the judgment below
in RTNDA and affirming the judgment below in Red
Lion.

II.

The history of the emergence of the fairness doctrine
and of the related legislation shows that the Commis-
sion’s action in the Red Lion case did not exceed its
authority, and that in adopting the new regulations the
Commission was implementing congressional policy rather
than embarking on a frolic of its own.

A,

Before 1927, the allocation of frequencies was left en-
tirely to the private sector, and the result was chaos.*

* Because of this chaos, a series of National Radio Conferences was
held between 1922 and 1925, at which it was resolved that regulation
of the radio spectrum by the Federal Government was essential and
that regulatory power should be utilized to ensure that allocation of
this limited resource would be made only to those who would serve
the public interest. The 1923 Conference expressed the opinion
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It quickly became apparent that broadcast frequencies
constituted a scarce resource whose use could be regu-
lated and rationalized only by the Government. With-
out government control, the medium would be of little
use because of the cacaphony of competing voices, none
of which could be clearly and predictably heard.* Con-
sequently, the Federal Radio Commission wag established

that the Radio Communications Act »f 1912, 37 Stat, 302, conferred
upon the Secretary of Commerce the power to regulate frequencies
and hours of operation, but when Secretary Hoover sought to im-
plement this claimed power by penalizing the Zenith Radio Corpora-
tion for operating on an unauthorize { frequency, the 1912 Aet was
held not to permit enforcement. [ nited States v. Zenith Radio
Corporation, 12 F, 2d 614 (D. C. N. D. IL. 1926). Cf. Hoover v.
Intercity Radio Co.,, 52 App. D. C. 319, 286 F. 1003 (1923) (Secre-
tary had no power to deny licenses, but was empowered to assign
frequencies). An opinion issued by the Attorney General at Hoover’s
request confirmed the impotence of the Secretary under the 1912 Act.
35 Op. Atty. Gen. 126 (1926). Hoover thereafter appealed to the
radio industry to regulate itself, but hig appeal went largely unheeded.
See generally L, Schmeckebier, The Federal Radio Commission 1-14
(1932).

% Congressman White, a sponsor of the bill enacted as the Radio
Act of 1927, commented upon the need for new legislation:
“We have reached the definite conclusion that the right of all our
people to enjoy this means of communication can be preserved
only by the repudiation of the idea underlying the 1912 law that
anyone who will may transmit and by the assertion in its stead of
the doctrine that the right of the public to service Is superior to
the right of any individual . ., . ., The recent radio conference met
this issue squarely. It recognized that in the present state of
scientific development there must be a limitation upon the number
of broadeasting stations and it recommended that licenses should be
issued only to those stations whose operation would render a benefit
to the public, are necessary in the public interest, or would contribute
to the development of the art, This principle was approved by every
witness before yvour commuttee. We have written it into the bill,
If enacted into law, the bro:ulcasrjng privilege will not be a right
of selfishness. It will rost upon an assurance of publie interest
to be served.” o7 Cong. Ree. 5479,
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to allocate frequencies among competing applicants in a
manner responsive to the public “convenience, interest,
or necessity.” ®

Very shortly thereafter the Commission expressed its
view that the “public interest requires ample play for the
free and fair competition of opposing views, and the com-
mission believes that the principle applies . . . to all
discussions of issues cf importance to the public.” Great
Lakes Broadcasting ( 0., 3 F. R. C. Ann. Rep. 32. 33 (1929),
rev'd on other grounds, 59 App. D. C. 197, 37 F. 2d 993,
cert. dismissed, 281 U. S. 706 (1930). This doctrine was
applied through denial of license renewals or construc-
tion permits, both by the FRC, T'rinity Methodist Church,
South v. FRC, 61 App. D. C. 311, 62 F. 2d 850 (1932),
cert. denied, 288 U. S. 599 (1933), and its successor FCC,
Young People’'s Asscciation jor the Propagation of the
Gospel, 8 F, C. C. 178 (1938). After an extended period
during which the licensee was obliged not only to cover
and to cover fairly the views of others, but also to refrain
from expressing his own personal views, Mayflower
Broadcasting Corp., 8 F. C. C. 333 (1940), the latter lim-
itation on the licensee was abandoned and the doctrine
developed into its present form.

There is a twofold duty laid down by the FCC’s deci-
sions and described by the 1949 Report on Editorializing
by Broadecast Licensees, 13 F. C. C. 1246 (1949). The
broadcaster must give adequate coverage to public issues,
United Broadcasting Co., 10 F. C. C. 515 (1945), and
coverage must be fair in that it accurately reflects the
opposing views. New Broadcasting Co., 6 P & F Radio
Reg. 258 (1950). This must be done at the broadeaster’s
own expense if sponsorship is unavailable, Cullman

Broadcasting Co., 25 P & F Radio Reg. 895 (1963).

® Radio Act of 1927, §4, 44 Stat. 1163. See generally Davis,
The Radio Act of 1927, 13 Va. L. Rev. 611 (1927).
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Moreover, the duty must be met by programming ob-
tained at the licensee’s own initiative if available from
no other source. John J. Dempsey, 6 P & F Radio Reg.
615 (1950); see Metropolitan Broadcasting Corp., 19
P & F Radio Reg. 602 (1960); The Evening News Assn.,
6 P & F Radio Reg. 283 (1950). The Federal Radio
Commission had imposed these two basic duties on broad-
casters since the outset, Great Lakes Broadcasting Co.,
3 F. R. C. Ann. Rep. 32 (1929), rev'd on other grounds,
59 App. D. C. 197, 37 F. 2d 993, cert. dismissed, 281 U. S.
706 (1930): Chicago Federation of Labor v. FRC,
3 F. R. C. Ann. Rep. 36 (1929), aff’'d, 39 App. D. C. 333,
41 F. 2d 422 (1930): KFKB Broadcasting Assn. v. FRC,
60 App. D. C. 79, 47 F. 2d 670 (1931), and in particular
respects the personal attack rules and regulations at issue
here have spelled them out in greater detail.

When a personal attack has been made on a figure
involved in a public issue, ooth the doctrine of cases
such as Red Lion and Times-Mirror Broadcasting Co.,
24 P & F Radio Reg. 404 (1962), and also the 1967 regu-
lations at issue in RTNDA require that the individual
attacked himself be offered an opportunity to respond.
Likewise, where one candidate is endorsed in a political
editorial, the other candidates must themselves be offered
reply time to use personally or through a spokesman.
These obligations differ from the general fairness require-
ment that issues be presented, and presented with cover-
age of competing views, in that the broadcaster does not
have the option of presenting the attacked party's side
himself or choosing a third party to represent that side.
But insofar as there is an obligation of the broadcaster to
see that both sides are presented, and insofar as that is an
affirmative obligation, the personal attack doctrine and
regulations do not differ from the preceding fairness doe-
trine. The simple fact that the attacked men or unen-
dorsed candidates may respond themselves or through
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agents is not a critical distinction, and indeed, it is not
unreasonable for the FCC to conclude that the objective
of adequate presentation of all sides may best be served
by allowing those most closely affected to make the
response, rather than leaving the response in the hands
of the station which has attacked their candidacies, en-
dorsed their opponents, or carried a personal attack upon
them.
B.

The statutory auhority of the FCC to promulgate
these regulations derives from the mandate to the “Com-
mission from time to time, as public convenience, in-
terest, or necessity requires” to promulgate “such rules
and regulations and prescribe such restrictions and con-
ditions . . . as may be necessary to carry out the provi-
sions of this chapter . . . .” 47 U. 8. C. § 303 and
§ 303 (r).” The Commission is specifically directed to
consider the demands of the public interest in the course
of granting licenses, 47 U. 8. C. §§ 307 (a), 309 (a);

T As early as 1930, Senator Dill expressed the view that the Federal
Radio Commission had the power to make regulations requiring a
licensee to afford an opportunity for presentation of the other side
on “public questions.” IHearings before the Senate Committee on
Interstate Commerce on 8. 6, 71st Cong., 2d Sess., 1616 (1930) :

“Senator DiLL. Then vou are suggesting that the provision of the
statute that now requires a station to give equal opportunity to
candidates for oflice shall be applied to all public questions?

“Commissioner Rosinson. Of course, I think in the legal concept
the law requires it now. I do not see that there is any need to
legislate about it. It will evolve one of these days, Somebody will
go into court and say, ‘I am entitled to this opportunity,” and he
will get it,

“Senator DiL. Has the Commission considered the question of
making regulations requiring the stations to do that?

“Commissioner Ropinsgox, Oh, no.

“Senator DiLr. It would be within the power of the commission,
I think, to make regulations on that subject.”




e o S vl

OCTOBER TERM, 1968.
Opinion of the Court. 395U.8.

renewing them, 47 U. 8. C. §307; and modifying
them. Ibid, Moreover, the FCC has included among
the conditions of the Red Lion license itself the require-
ment that operation of the station be carried out in the
public interest, 47 U. S. C. § 309 (h). This mandate to
the FCC to assure that broadcasters operate in the
public interest is a broad one, & power ‘“not niggardly
but expansive” National Broadcasting Co. v. United
States, 319 U. S. 190, 219 (1943), whose validity we have
long upheld. FCC v, Pottsville Broadcasting Co., 309
U.S. 134, 138 (1940); FCC v. RCA Communications, Inc.,
346 U. S. 86, 90 (1953); FRC v. Nelson Bros. Bond &
Mortgage Co., 289 U. 8. 266, 985 (1933). It is broad
enough to encompass these regulations.

The fairness doctrine finds specific recognition in statu-
tory form, is in part modeled on explicit statutory
provisions relating to political candidates, and is
approvingly refiected in legislative history.

In 1959 the Congress amended the statutory require-
ment of § 315 that equal time be accorded each political
candidate to except certain appearances on news pro-
grams, but added that this constituted no exception
“from the obligation imposed upon them under this Act
to operate in the public interest and to afford reasonable
opportunity for the discussion of conflicting views on
ssues of public importance.,” Act of September 14, 1959,
§ 1, 73 Stat. 557, amending 47 U. 8, C. § 315 (a) (em-
phasis added). This language makes it very plain that
Congress, in 1959, announced that the phrase “public
interest,” which had been in the Act since 1927, imposed
a duty on broadeasters to discuss both sides of contro-
versial public issues. In other words, the amendment
vindicated the FCC’s general view that the fairness doc-
trine inhered in the public interest standard. Subse-
quent legislation declaring the intent of an earlier statute
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is entitled to great weight in statutory construction.*
And here this principle is given special force by the
equally venerable principle that the construction of a
statute by those charged with its execution should be
followed unless there are compelling indications that it
is wrong,” especially when Congress has refused to alter
the administrative construction.® Here, the Congress
has not just kept its silence by refusing to overturn
the administrative construction,* but has ratified it with

® Federal Housing Administration v. Darlington, Inc., 358 U. 8
84, 90 (1958); Glidden Co, v. Zdanok, 370 U. 8. 530, 541 (1962)
(opinion of Mg. Justicr HarLAN, joined by Mg. JUSTICE BRENNAN
and MR. Justice Stewarr). This principle is a venerable one.
Alezander v. Alezandria, 5 Cranch 1 (1809); United States v.
Freeman, 3 How. 556 (1845); Stockdale v. The Insurance Companies,
20 Wall. 323 (1874).

®Zemel v. Rusk, 381 'J. 8. 1, 11-12 (1965): Udall v. Tallman. 380
U. 8. 1, 16-18 (1965); Commissioner v. Sternberger’s Estate,
348 U. 8. 187, 199 (1955); Hastings & D. R. Co. v. Whitney, 132
U. 8. 357, 366 (1889); United States v. Burlington & Missouri River
R. Co. 98 U. 8. 334, 341 (1879): United States v. Alezander, 12
Wall. 177, 179-181 (1871); Surgett v. Lapice, 8 How. 48, 68 (1850).

19 Zemel v. Rusk, 381 U. 8. 1, 11-12 (1965) ; United States v. Bergh,
352 U. 8. 40, 4647 (1056); Alstate Construction Co. v. Durkin,
345 U. 8. 13, 16-17 (1953); Costanzo v. Tillinghast, 287 U. 8. 341,
345 (1932),

"' An attempt to limit sharply the FCC's power to interfere with
programming practices failed to emerge from Committee in 1943.
S. 814, 78th Cong., 1st Sess. (1943). See Hearings on 8. %14
before the Senate Committee on Interstate Commerce, 78th Cong,,
lst Sess. (1943). Also, attempts specifically to enact the doctrine
failed in the Radio Act of 1927, 67 Cong. Rec. 12505 (1926) (agree-
ing to amendment proposed by Senator Dill eliminating coverage
of “question affecting the public”), and a similar proposal in the
Communications Act of 1934 was accepted by the Senate, 78 Cong.
Rec. 8854 (1934); see S. Rep. No. 781, 73d Cong., 2d Sess., 8 (1934),
but was not included in the bill reported by the House Committee,
see H. R. Rep. No. 1830, 73d Cong., 2d Sess. (1934). The attempt
which came nearest success was a bill, H, R. 7716, 72d Cong., 1st
Sess. (1032), passed by Congress but pocket-vetoed ‘by the Pres-
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positive legislation. Thirty years of consistent admin-
istrative construction left undisturbed by Congress until
1959, when that construction was expressly accepted,
reinforce the natural conclusion that the public interest
language of the Act authorized the Commission to re-
quire licensees to use their stations for discussion of
public issues, and that the FCC is free to implement this
requirement by reasonable rules and regulations which
fall short of abridgment of the freedom of speech and
press, and of the censorship proscribed by § 326 of the
Aot

The objectives of § 315 themselves could readily be
circumvented but for the complementa: fairness doctrine
ratified by § 315. The séction applies only to campaign
appearances by candidates, and not by family, friends,
campaign managers, or other supporters. Without the
fairness doctrine, then, a licensee could ban all campaign
appearances by candidates themselves from the air ** and

ident in 1933, which would have extended “equal opportunities”
whenever a public question was to be voted on at an election or by
a government agency. H. R. Rep. No. 2106, 72d Cong., 2d Sess., 6
(1933). In any event, unsuccessful attempts at legislation are not
the best of ‘guides to legislative intent. Fogarty v. United States,
340 U. 8. §, 13-14 (1950); United States v. United Mine Workers,
330 U. S. 2538, 281-282 (1947). A review of some of the legislative
history over the years, drawing a somewhat different conclusion, is
found in Staff Study of the House Committee on Interstate and For-
eign Commerce, Legislative History of the Fairness Doctrine, 90th
Cong., 2d Sess, (Comm. Print. 1968). This inconclusive history was,
of course, superseded by the specific statutory language added in
1959,

12483268, Censorship.

“Nothing in this chapter shall be understood or construed to give the
Commission the power of censorship over the radio communications
or signals transmitted by any radio station, and no regulation or
condivion shull be promulgated or fixed by the Commission which
shall interfere with the right of free speech by means of radio
communication.”

WJohn P. Crommelin, 19 P & F Radio Reg. 1392 (1960).
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proceed to deliver over his station entirely to the sup-
porters of one slate of candidates, to the exclusion of
all others. In this way the broadcaster could have a far
greater impact on the favored candidacy than he could
by simply allowing a spot appearance by the candidate
himself. It is the fairness doctrine as an aspect of the
obligation to opera e in the public interest, rather than
§ 315, which prohibits the broadcaster from taking such
a step.

The legislative istory reinforces this view of ths
effect of the 1959 amendment. Even before the lan.
guage relevant here was added, the Senate report on
amending § 315 ncted that “broadcast frequencies are
limited and, therefire, they have been necessarily con-
sidered a public trust. Every licensee who is fortunate
in obtaining a license is mandated to operate in the public
interest and has assumed the obligation of presentingz
important public questions fairly and without bias.”
S. Rep. No. 562, 86th Cong., 1st Sess., 8-9 (1959). See
also, specifically adverting to Federal Communications
Commission doctrine, id., at 13.

Rather than leave this approval solely in the legislative
history, Senator Proxmire suggested an amendment to
make it part of the Act. 105 Cong. Rec. 14457. This
amendment, which Senator Pastore, a manager of the bill
and a ranking member of the Senate Committee, con-
sidered “rather surplusage,” 105 Cong. Rec. 14462, con-
stituted a positive statement of doctrine ** and was altered

14 The Proxmire amendment read: “|I B]ut nothing in this sentence
shall be construed as changing the basic intent of Congress with
respect to the provisions of this act, which recognizes that television
and radio frequencies are in the public domain, that the license to
operate in such frequencies requires operation in the public interest,
and that in newscasts, news Interviews, news documentaries, on-the-
spot coverage of news events, and panel discussions, all sides of public
controversies shall be given as equal an opportunity to be heard as is
practically possible.” 105 Cong. Rec. 14457,
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to the present merely approving language in the confer-
ence committee. In explaining the language to the Sen-
ate after the committee changes, Senator Pastore said:
“We insisted that that provision remain in the bill, to be
a continuing reminder and admonition to the Federal
Communications Commission and to the broadcasters
alike, that we were not abandoning the philosophy that
gave birth to section 315, in giving the people the right
to have a full and complete dis:losure of conflicting views
on news of interest to the people of the country.” 105
Cong. Ree. 17830. Senator Scott, another Senate mana-
ger, added that: “It is intend:d to encompass all legiti-
mate areas of public importance which are controversial,”
not just politics. 105 Cong. IRec. 17831.

Tt is true that the personal attack aspect of the fairness
doctrine was not actually adjudicated until after 1959,
so that Congress then did not have those rules specifically

before it. However, the obligation to offer time to reply
to a personal attack was presaged by the FCC’'s 1949
Report on Editorializing, which the FCC views as the
principal summary of its ratio decidendi in cases in this

area:

“In determining whether to honor specific requests
for time, the station will inevitably be confronted
with such questions as . . . whether there may not
be other available groups or individuals who might
be more appropriate spokesmen for the particular
point of view than the person making the request.
The latter's personal involvement in the controversy
may also be a factor which must be considered, for
elementary considerations of fairmness may dictate
that time be allocated to a person or group which
has been specifically attacked over the station, where
otherwise no such obligation would exist.” 13
F. C. C, at 1251-1252,
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When the Congress ratified the FCC’s implication of a
fairness doctrine in 1959 it did not, of course, approve
every past decision or pronouncement by the Commission
on this subject, or give it a completely free hand for the
future. The statutory authority does not go so far. But
we cannot say that when a station publishes personal
attacks or endorses political candidates, it is a miscon-
struction of the public interest standard to require the
station to offer time for a response rather than to leave
the response entirely within the control of the station
which has attacked «ither the candidacies or the men who
wish to reply in theis own defense. When a broadcaster
grants time to a political candidate, Congress itself re-
quires that equal tiine be offered to his opponents. It
would exceed our competence to hold that the Commis-
gsion is unauthorized by the statute to employ a similar
device where persoral attacks or political editorials are
broadcast by a radio or television station.

In light of the fact that the “public interest” in
broadcasting clearly encompasses the presentation of
vigorous debate of controversial issues of importance and
concern to the public; the fact that the FCC has rested
upon that language from its very inception a doctrine
that these issues must be discussed, and fairly; and the
fact that Congress has acknowledged that the analogous
provisions of § 315 are not preclusive in this area, and
knowingly preserved the FCC’s complementary efforts,
we think the fairness doctrine and its component personal
attack and political editorializing regulations are a legit-
imate exercise of congressionally delegated authority.
The Communications Act is not notable for the precision
of its substantive standards and in this respect the
explicit provisions of § 315, and the doctrine and rules
at issue here which are closely modeled upon that section,
are far more explicit than the generalized “public interest”
standard in which the Commission ordinarily finds its
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sole guidance, and which we have held a broad but
adequate standard before. FCC v. RCA Communica-
tions, Inc., 346 U. S. 86, 90 (1953); National Broadcasting
Co. v. United States, 319 U. S. 190, 216-217 (1943);
FCC v. Pottsville Broadcasting Co., 309 U. S. 134, 138
(1940); FRC v. Nelson Bros. Bond & Mortgage Co.,
289 U. S. 266, 285 (1933). We cannot say that the
FCC's declaratory ruling in Red Lion, or the regulations
at issue in RTNDA, are beyond the scope of the con-
gressionally conferred power to assure that stations are
operated by those whose possession of a license serves
“the public interest.”
III.

The broadcasters challenge the fairness doctrine and
its specific manifestations in the personal attack and
political editorial rules on conventional First Amendment
grounds, alleging that the rules abridge their freedom
of speech and press. Their conteation is that the First
Amendment protects their desire to use their allotted
frequencies continuously to broadcast whatever they
choose, and to exclude whomever they choose from ever
using that frequency. No man may be prevented from
saying or publishing what he thinks, or from refusing
in his speech or other utterances to give equal weight
to the views of his opponents. This right, they say,
applies equally to broadcasters.

A

Although broadeasting is clearly a medium affected by
a First Amendment interest, United States v. Paramount
Pictures, Inc., 334 U. S, 131, 166 (1948), differences in
the characteristics of new media justify differences in the
First Amendment standards applied to them.'” Joseph

15 The general problems raised by a technology which supplants
atomized, relatively informal communication with mass media as a
prime source of national cohesion and news were discussed at
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Burstyn, Inc. v. Wilson, 343 U. S. 495, 503 (1952). For
example, the ability of new technology to produce sounds
more raucous than those of the human voice justifies
restrictions on the sound level, and on the hours and
places of use, of sound trucks so long as the restrictions
are reasonable and applied without diserimination
Kovacs v. Cooper, 336 U. S. 77 (1949).

Just as the Government may limit the use of sound-
amplifying equipment potentially so noisy that it drowns
out civilized private speech, so may the Government
limit the use of broadecast equipment. The right of free
speech of a broadc: ster, the user of a sound truck, o
any other individual does not embrace a right to snufi
out the free speech of others. Associated Press v. United
States, 326 U. S. 1, 20 (1945).

When two people converse face to face, both should
not speak at once if either is to be clearly understood.
But the range of the human voice is so limited that there
could be meaningful communications if half the people
in the United States were talking and the other half
listening. Just as clearly, half the people might publish

and the other half read. But the reach of radio signals is

considerable length by Zechariah Chafee in Government and Mass
Communications (1947). Debate on the particular implications of
this view for the broadeasting industry has continued unabated.
A compendium of views appears in Freedom and Responsibility in
Broadcasting (J. Coons ed.) (1961). See also Kalven, Broadcasting,
Public Policy and the First Amendment, 10 J. Law & Econ. 15
(1967); M. Ernst, The First Freedom 125-180 (1946); T. Robinson,
Radio Networks and the Federal Government, especially at 75-87
(1943). The considerations which the newest technology brings
to bear on the particular problem of this litigation are concisely
explored by Louis Jaffe in The Fairness Doctrine, Equal Time, Reply
to Personal Attacks, and tiie Local Service Obligation; Implications
of Technological Change, Printed for Special Subcommittee on In-
vestigations of the House Committee on Interstate and Foreign
Commerce (1008).

. oo
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incomparably greater than the range of the human voice
and the problem of interference is a massive reality.
The lack of know-how and equipment may keep many
from the air, but only a tiny fraction of those with re-
sources and intelligence can hope to communicate by
radio at the same time if intelligible communication is
to be had, even if the entire radio spectrum is utilized in
the present state of commercially acceptable technology.

It was this fact, and the chaos which ensued from
permitting anyone to use any frequency at whatever
power level he wished, which made necessary the enact-
ment of the Radio Act of 1927 ~nd the Communications
Act of 1934 as the Court has noted at length before.
National Broadcasting Co. v. United States, 319 U. S.
190, 210-214 (1043). It was this reality which at the
very least necessitated first the division of the radio
spectrum into portions reserved respectively for public
broadcasting and for other important radio uscs such as
amateur operation, aircraft, police, defense, and naviga-
tion; and then the subdivision of each portion, and assign-
ment of specific frequencies to individual users or groups
of users. Beyond this, however, because the frequencies
reserved for public broadcasting were limited in number,
it was escential for the Government to tell some appli-
cants that they could not broadcast at all because there
was room for only a few.

Where there are substantially more individuals who
want to broadeast than there are frequencies to allocate,
it is idle to posit an unabridgeable First Amendment right
to broadcast comparable to the right of every individual
to speak, write, or publish, If 100 persons want broad-

16 The range of controls which have in fact been imposed over
the last 40 yeuars, without giving rise to successful constitutional
challenge in this Court, is discussed in W, Emery, Broadeasting und
Government: Responsibilities and Regulations (1961); Note, Regu-
lation of Program Content by the FCC, 77 Harv. L. Rev. 701 (1964).
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cast licenses but there are only 10 frequencies to allocate,
all of them may have the same ‘“right” to a license;
but if there is to be any effective communication by
radio, only a few can be licensed and the rest must be
barred from the airwaves. It would be strange if the
First Amendment, iimed at protecting and furthering
communications, prevented the Government from making
radio communication possible by requiring licenses to
broadcast and by liniting the number of licenses so as
not to overcrowd th:: spectrum.

This has been the consistent view of the Court. Con-
gress unquestionabls has the power to grant and deny
licenses and to eliminate existing stations, FRC'v. Nelson
Bros. Bond & Mortgage Co., 289 U. S. 266 (1933). No
one has a First Amendment right to a license or to
monopolize a radio frequency; to deny a station license
because “the public interest” requires it “is not a denial
of free speech.” National Broadcasting Co. v. United
States, 319 U. 8. 190, 227 (1943).

By the same token, as far as the First Amendment
is concerned those who are licensed stand no better
than those to whom licenses are refused. A license
permits broadcasting, but the licensee has no consti-
tutional right to be the one who holds the license or
to monopolize a radio frequency to the exclusion of
his fellow citizens. There is nothing in the First
Amendment which prevents the Government from re-
quiring a licensee to share his frequency with others and
to conduct himself as a proxy or fiduciary with obliga-
tions to present those views and voices which are repre-
sentative of his community and which would otherwise,
by necessity, be barred from the airwaves.

This is not to say that the First Amendment is irrele-
vant to public broadeasting. On the contrary, it has a
major role to play as the Congress itself recognized in
§ 326, which forbids FCC interference with “the right

st s i WV et ar e —RIT
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of free speech by means of radio communication.”
Because of the scarcity of radio frequencies, the Gov-
ernment is permitted to put restraints on licensees
in favor of others whose views should be expressed
on this unique medium. But the people as a whole
retain their interest in free speech by radio and their
collective right to have the 1aedium funetion con-
sistently with the ends and purposes of the First
Amendment. It is the right of tke viewers and listeners,
not the right of the broadcasters, which is paramount.
See FCC v. Sanders Bros. Radio Station, 309 U. S. 470,
475 (1940); FCC v. Allentown 3roadcasting Corp., 349
U. S. 358, 361-362 (1955); 2 7. C hafee, Government and
Mass Communications 546 (1947). Itis the purpose of
the First Amendment to preserve an uninhibited market-
place of ideas in which truth will ultimately prevail,
rather than to countenance raonopolization of that
market, whether it be by the Government itself or a
private licensee. Associated Press V. United States, 326
U.S. 1,20 (1945); New York Times Co. V. Sullivan, 376
U. S. 254, 270 (1964); Abrams V. United States, 250 U. S.
616, 630 (1919) (Holmes, J., dissenting). “[S]peech
concerning public affairs is more than self-expression: it
is the essence of self-government.” Garrison v. Loui-
siana, 379 U. S. 64, 74-75 (1964). See Brennan, The
Supreme Court and the Meiklejohn Interpretation of the
First Amendment, 79 Harv, L. Rev. 1 (1965). It is the
right of the public to receive suitable access to social,
political, esthetic, moral. and other ideas and experiences
which is crucial here. That right may not constitu-
tionally be abridged either by Congress or by the FCC.

B.

Rather than confer frequency monopolies on a rela-
tively small number of licensees, in a Nation of 200,
000,000, the Governinent could surely have decreed that
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each frequency should be shared among all or some of
those who wish to use it, each being assigned a portion
of the broadcast day or the broadcast week. The ruling
and regulations at issue here do not go quite so far. They
assert that under specified circumstances, a licensee must
offer to make available a nable amount of broadeast
time to those who have %rent from that which
has already been expressed on his station. The ex-
pression of a political endorsement, or of a personal
attack while dealinz with a controversial public issue,
simply triggers this time sharing. As we have said, the
First Amendment confers no right on licensees to prevent
others from broadcasting on “their” frequencies and no
right to an unconditional monopoly of a scarce resource
which the Government has denied others the right to use.

In terms of constitutional principle, and as enforced
sharing of a scarce resource, the personal attack anc
political editorial rules are indistinguishable from the
equal-time provision of § 315, a specific enactment of
Congress requiring stations to set aside reply time under
specified circumstances and to which the fairness doctrine
and these constituent regulations are important comple-
ments. That provision, which has been part of the
law since 1927, Radio Act of 1927, § 18, 44 Stat. 1170,
has been held valid by this Court as an obligation of the
licensee relieving him of any power in any way to pre-
vent or censor the broadeast, and thus insulating him
from liability for defamation. The constitutionality of
the statute under the First Amendment was unques-
tioned.”” Farmers Educ, & Coop. Union v. WDAY, 360
U. 8. 525 (1959).

" This has not prevented vigorous argument from developing on
the constitutionality of the ancillary FCC doctrines. Compare
Burrow, The Equal Opportunities and Fairness Doctrines in Broad-
casting: DPillars in the Forum of Democraey, 37 U, Cin. L. Rev. 447
(1968), with Robinson, The FCC and the First Amendment: Obser-
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Nor can we say that it is inconsistent with the
First Amendment goal of producing an informed publie
capable of conducting its own affairs to require a broad-
caster to permit answers to personal attacks oceurring
in the course of discussing controversial issues, or to
require that the political opponents of those endorsed
by the station be given a chance to communicate with
the public.' Otherwise, station owners and a few net-
works would have unfettered power to make time avail-
able only to the highest bidders, to communicate only
their own views on public issues, people and candidates,
and to permit on the air only those with whom they
agreed. There is no sanctuary in the First Amendment
for unlimited private censorshiy, operating in a medium
not open to all. “Freedom of the press from govern-
mental interference under the First Amendment does not
sanction repression of that freedom by private interests.”
Associated Press v. U] nited States, 326 U. S. 1, 20 (1945).

C.

It is strenuously argued, however, that if political
editorials or personal attacks will trigger an obligation
in broadcasters to afford the opportunity for expression

vations on 40 Years of Radio and Television Regulation, 52 Minn. L.
Rev. 67 (1967), and Sullivan, Editorials and Controversy: The
Broadcaster’s Dilemma, 32 Geo, Wash. L. Rev. 719 (1964).

"*The expression of views opposing those which broadeasters
permit to be aired in the first place need not be confined solely
to the broadeasters themselves as proxies. “Nor is it enough
that he should hear the arguments of adversaries from his own
teachers, presented as they state them, and accompanied by what
they offer as refutations. That is not the way to do justice to the
arguments, or bring them into real contact with his own mind. He
must be able to hear them from persons who actually believe them
who defend them in earnest, and do their very utmost for them.”
J. Mill, On Liberty 32 (R. Me¢Callum ed. 1047).
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to speakers who need not pay for time and whose views
are unpalatable to the licensees, then broadcasters will be
irresistibly forced to self-censorship and their coverage of
controversial public issues will be eliminated or at least
rendered wholly ineffective. Such a result would indeed
be a serious matter, for should licensees actually eliminate
their coverage of controversial issues, the purposes of the
doctrine would be s ifled.

At this point, hewever, as the Federal Communica-
tions Commission has indicated, that possibility is at best
speculative. The c)mmunications industry, and in par.
ticular the networks, have taken pains to present con-
troversial issues in the past, and even now they do not
assert that they in'end to abandon their efforts in this
regard.” It would »e better if the FCC’s encouragement
were never necessary to induce the broadcasters to meet
their responsibility. And if experience with the admin-
istration of these doctrines indicates that they have th:
net effect of reducing rather than enhancing the volume
and quality of coverage, there will be time enough to
reconsider the constitutional implications.- The fairness
doctrine in the past has had no such overall effect.

That this will occur now seems unlikely, however,
since if present licensees should suddenly prove timo-
rous, the Commission is not powerless to insist that
they give adequate and fair attention to public issues.

19 The President of the Columbia Broadecasting System has recently
declared that despite the Government, “we are determined to continue
covering controversial issues as a public service, and exercising our
own independent news judgment and enterprise. I, for one, refuse
to allow that judgment and enterprise to be affected by official
intimidation.” F. Stanton, Keynote Address, Sigma Delta Chi Na-
tional Convention, Atlanta, Georgia, November 21, 1968. Problems
of news coverage from the broadcaster's viewpoint are surveyed in
W. Wood, Electronic Journalism (1967).
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It does not violate the First Amendment to treat
licensees given the privilege of using scarce radio fre-
quencies as proxies for the entire community, obligated
to give suitable time and attention to matters of great
public concern. To condition the granting or renewal
of licenses on a willingness to present representative
community views on controversiil issues is consistent
with the ends and purposes of those constitutional pro-
visions forbidding the abridgment of freedom of speech
and freedom of the press. Corgress need not stand
idly by and permit those with licenses to ignore the
problems which beset the people or to exclude from the
airways anything but their own views of fundamental
questions. The statute, long administrative practice,
and cases are to this eflect.

Licenses to broadcast do not confer ownership of desig-
nated frequencies, but only the iemporary privilege of
using them. 47 U. S. C. §301. Unless renewed, they
expire within three years. 47 U. S. C. §307 (d). The
statute mandates the issuance of licenses if the “public .
convenience, interest, or necessity will be served
~thereby.” 47 U. 8. C. §307 (a). In applying this
standard the Commission for 40 years has been choosing
licensees based in part on their program proposals. In
FRC v. Nelson Bros. Bond & Mortgage Co., 289
U. 8. 266, 279 (1933), the Court noted that in “view
of the limited number of available broadecasting fre-
quencies, the Congress has authorized allocation and
licenses.” In determining how best to allocate fre-
quencies, the Federal Radio Commission considered the
needs of competing communities and the programs
offered by competing stations to meet those needs; more-
over, if needs or programs shifted, the Commission could
alter its allocations to reflect those shifts. Id., at 285.
In the same vein, in FCC v. Pottsville Broadcasting
Co., 309 U. S. 134, 137-138 (1940), the Court noted that
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the statutory standard was a supple instrument to effect
congressional desires “to maintain . . . a grip on the
dynamic aspects of radio transmission” and to allay fears
that “in the absence of governmental control the public
interest might be subordinated to monopolistic domina-
tion in the broadessting field.” Three years later the
Court considered the validity of the Commission’s
chain broadcasting regulations, which among other
things forbade statiins from devoting too much time tc.
network programs i1 order that there be suitable oppor-
tunity for local programs serving local needs. The Court
upheld the regulat ons, unequivocally recognizing that
the Commission was more than a traffic policeman con.
cerned with the technical aspects of broadcasting and
that it neither exceeded its powers under the statute nor
transgressed the First Amendment in interesting itself in
general program format and the kinds of programs broad-
cast by licensees. National Broadcasting Co. v. United
States, 319 U. S. 190 (1943).

D.

The litigants embellish their First Amendment argu-
ments with the contention that the regulations are so
vague that their duties are impossible to discern. Of
this point it is enough to say that, judging the validity
of the regulations on their face as they are presented
here, we cannot conclude that the FCC has been left a
free hand to vindicate its own idiosyncratic conception
of the public interest or of the requirements of free
speech, Past adjudications by the FCC give added
precision to the regulations; there was nothing vague
about the FCC’s specific ruling in Red Lion that Fred
Cook should be provided an opportunity to reply. The
regulations at issue in RTNDA could be employed in
precisely the same way as the fairness doctrine was in
Red Lion. Moreover, the FCC itself has recognized that
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the applicability of its regulations to situations beyond
the scope of past cases may be questionable, 32 Fed.
Reg. 10303, 10304 and n. 6, and will not impose sanctions
in such cases without warning. We need not approve
every aspect of the fairness doctrine to decide these cases,
and we will not now pass upon the constitutionality
of these regulations by envisioning the most extreme
applications conceivable, United States v. Sullivan, 332
U. S. 689, 694 (1948), but will deal with those problems
if and when they arise.

We need not and do not now ratify every past and
future decision by the FCC with regard to programming.
There is no question here of the Commission’s refusal
to permit the broadcaster to carry a particular program
or to publish his own views; of a diseriminatory refusal
to require the licensee to broadcast certain views which
have been denied access to the airwaves; of government
censorship of a particular program contrary to § 326; or
of the official government view dominating publiec broad-
casting. Such questions would raise more serious First
Amendment issues. But we do hold that the Congress
and the Commission do not violate the First Amendment
when they require a radio or television station to give

reply time to answer personal attacks and political
editorials,

E.

It is argued that even if at one time the lack of
available frequencies for all who wished to use them
justified the Government’s choice of those who would
best serve the public interest by acting as proxy for
those who would present differing views, or by giving
the latter access directly to broadeast facilities, this
condition no longer prevails so that continuing control
is not justified. To this there are several answers.

Scarcity is not entirely a thing of the past. Advances
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in technology, such as microwave transmission, have led
to more efficient utilization of the frequency spectrum,
but uses for that spectrum have also grown apace.”
Portions of the spectrum must be reserved for vital uses
unconnected with hu nan communication, such as radio-
navigational aids used by aircraft and vessels. Conflicts
have even emerged between such vital functions as de-
fense preparedness and experimentation in methods of
averting midair collis ons through radio warning devices.*
“Land mobile servicis” such as police, ambulance, fire
department, public utility, and other communications
systems have been sccupying an increasingly crowded
portion of the frequeacy spectrum ** and there are, apart
from licensed amateur radio operators’ equipment,
5,000,000 transmittere operated on the “citizens’ band”
which is also increasingly congested.* Among the
various uses for radio frequency space, including marine,

20 Current discussions of the frequency allocation problem appear
in Telecommunication Science Panel, Commerce Technical Advisory
Board, U, 8. Dept. of Commerce, Electromagnetic Spectrum Utiliza-
tion—The Silent Crisis (1966); Joint Technical Advisory Com-
mittee, Institute of Electrical and Electronics Engineers and Elec-
tronic Industries Assn., Report on Radio Spectrum Utilization
(1964) ; Note, The Crisis in Electromagnetic Frequency Spectrum
Allocation, 53 Towa L. Rev. 437 (1967). A recently released study
is the Final Report of the President's Task Force on Communica-
tions Policy (1968).

21 Bendiz Aviation Corp. v. FCC, 106 U. 8. App. D. C. 304, 272
F. 2d 533 (1959), cert. denied, 361 U. 8. 965 (1960).

22 1968 FCC Annual Report 65-69.

23 New limitations on these users, who can also lay claim to First
Amendment protection, were sustained against First Amendment
attack with the comment, “Here is truly a situation where if every-
body could say anything, many could say nothing.” Lafayette
Radio Electronics Corp. v. United States, 345 F. 2d 278, 281 (1965).
Accord, California Citizens Band Assn. v. United States, 375 F. 2d
43 (C. A. Oth Cir.), cert. denied, 359 U. S. 844 (1967).
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aviation, amateur, military, and common ecarrier users,
there are easily enough claimants to permit use of the
whole with an even smaller allocation to broadeast radio
and television uses than now exists.

Comparative hearings between competing applicants
for broadcast spectrum space are by no means a thing
of the past. The radio spectrum bas become so con-
gested that at times it has been necessary to suspend
new applications.** The very high frequency television
spectrum 1is, in the country’s major markets, almost
entirely occupied, although space res:rved for ultra high
frequency television transmission, waich is a relatively

1ecent development as a commerciall viable alternative,
has not yet been completely filled.**

* Kessler v. FCC, 117 U. 8. App. D. C. 130, 326 F. 2d 673 (1963).
*In a table prepared by the FCC on the basis of statisties
current as of August 31, 1968, VHF and URF channels allocated to

and those available in the top 100 market areas for television are
set forth:

COMMERCIAL

Channels
On the Air,
Channels Authorized, or Available
Market Areas Allocated Applied for Channels

VHF UHF VHF UHF VHF UHF
40 45 40 44 0 1
157 163 157 136 0 27
264 207 264 213 0 84

NONCOMMERCIAL

Channels
On the Air,
Channels Authorized, or Available
Market Areas Reserved Applied for Channels

VHF UHF VHF UHF VHF UHF
717 7 16 0 1
21 79 20 47 1 32
35 138 34 69 1 69
1968 FCC Annual Report 132-135,
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The rapidity with which technological advances suc-
ceed one another to create more efficient use of spectrum
space on the one hand, and to create new uses for that
space by ever growing numbers of people on the other,
makes it unwise to speculate on the future allocation of
that space. It is enough to say that the resource is one
of considerable and growing importance whose scarcity
impelled its regulation by an agency authorized by Con-
gress. Nothing in this record, or in our own researches,
convinces us that the resource is no longer one for which
there are more imm:diate and potential uses than can
be accommodated, and for which wise planning is essen-
tial.** This does not mean, of course, that every possible
wavelength must be occupied at every hour by some vital
use in order to sustain the congressional judgment. The

* RTNDA argues that these regulations should be held invalid
for failure of the FCC to make specific findings in the rule-making
proceeding relating to these factual questions. Presumably the
fairness doctrine and the personal attack decisions themselves, such
as Red Lion, should fall for the same reason. But this argument
ignores the fact that these regulations are no more than the detailed
specification of certain consequences of long-standing rules, the need
for which was recognized by the Congress on the factual predicate of
scarcity made plain in 1927, recognized by this Court in the 1943
National Broadcasting Co. ease, and reaffirmed by the Congress as
recently as 1959, “If the number of radio and television stations
were not limited by available frequencies, the committee would
have no hesitation in removing completely the present provision
regarding equal time and urge the right of each broadcaster to
follow his own conscience . . . . However, broadeast frequencies are
limited and, therefore, they have been necessarily considered a
public trust.” 8, Rep. No. 562, 86th Cong., 1st Sess., 8-9 (1959).
In light of this history; the opportunity which the broadeasters
have had to address the FCC and show that somehow the situation
had radically changed, underentting the validity of the congressional
judgment; and their failure to adduce any convineing evidence of
that in the record here, we cannot consider the absence of more
detailed findings below to be determinative.
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substantial capital investment required for many uses,
in addition to the potentiality for confusion and inter-
ference inherent in any scheme for continuous kaleido-
scopic reallocation of all available space may make
this unfeasible. The allocation need not be made at such
a breakneck pace that the objectives of the allocation are
themselves imperiled.”

Even where there are gaps in spectrum utilization, the
fact remains that existing broadcasters have often at-
tained their present position because of their initial gov-
ernment selection in competiticn with others before new
technological advances opened "1ew opportunities for fur-
ther uses. Long experience in broadeasting, confirmed
habits of listeners and viewer:, network affiliation, and
other advantages in program drocurement give existing
broadcasters a substantial advantage over new entrants,
even where new entry is technologically possible. These
advantages are the fruit of a preferred position conferred
by the Government. Some present possibility for new
entry by competing stations is not enough, in itself, to
render unconstitutional the Government’s effort to assure
that a broadcaster’s programming ranges widely ‘enough
to serve the public interest.

In view of the scarcity of broadcast frequencies, the
Government's role in allocating those frequéncies, and
the legitimate claims of those unable without govern-
mental assistance to gain access to those frequencies for
expression of their views, we hold the regulations and

27 The “airwaves [need not] be filled at the earliest possible
moment in all circumstances without due regard for these important
factors.” Community Broadeasting Co. v. FCC, 107 U. 8. App.
D. C. 95, 105, 274 F. 2d 753, 763 (1960). Accord, enforcing the
fairness doctrine, Office of Communication of the United Church of
Christ v. FCC, 123 U. 8. App. D. C. 328, 343, 359 F. 2d 994, 1009
(1966).
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ruling at issue here are both authorized by statute and
constitutional.” The judgment of the Court of Appeals
in Red Lion is affirmed and that in RTNDA reversed and
the causes remanded for proceedings consistent with this
opinion.

It 18 so ordered.

Not having heard oral argument in these cases, Mg.
Justice DouGLas took no part in the Court’s decision.

* We need not deal with the argument that even if there is no
longer a technological scarcity of frequencies limiting the number
of broadcasters, there nevertheless is an economic scarcity in the
sense that the Commission could or does limit entry to the broad-
casting market on economic grounds and license no more stations
th_an the market will support. Hence, it is said, the fairness doc-
trine or its equivalent is essential to satisfy the cluims of those
excluded and of the public generally. A related argument, which
we also put aside, is that quite apart from secarcity of frequencies
technological or economic, Congress does not abridge frecdom ot:
spgech or press by legislation directly or indirectly multiplying the
voices and views presented to the public through time sharing
fairness doctrines, or other devices which limit or dissipate the power’
of those who sit astride the channels of communication with the
general public.  Cf. Citizen Publisiing Co. v. United States. 394
U. S. 131 (1909). s
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APPLICABILITY OF THE FAIRNESS DOCTRINE
IN THE HANDLING OF CONTROVERSIAL ISSUES OF PUBLIC IMPORTANCE

PART I - INTRODUCTION

It is the purpose of this Public Notice to advise broadcast
licensees and members of the public of the rights, obligations, and
responsibilities of such licensees under the Commission's "fairness
doctrine", which is applicable in any case in which broadcast facili-
ties arc used for the discussion of a controversial issue of public
importance. For this purpose, we have set out a digest of the
Commission's interpretative rulings on the fairness doctrine. This
Notice will be revised at appropriate iantervals to reflect new rulings
in this area. 1In this way, we hope to keep the broadcaster and the
public informed of pertinent Commission determinations on the fairness
doctrine, and thus reduce the number of these cases required to be
referred to the Commission for resolution, Before turning to the
digest of the rulings, we believe some brief introductory ciscussion
of the fairness doctrine is desirable,

The basic administrative action with respect to the fairness -
doctrine was taken in the Commission's 1949 Report, Editorializinz by
+ Broadcast Licensces, 13 FCC 1246; Vol, 1, Part 3, R.R, 91-201, 1/
This report is attached hereto because it still constitutes the Com-
mission's basic policy in this field, 2/

Congress recognized this policy in 1959, 1In amending Section
315 so as to exempt appearances by legally qualified candidates on
certain news-type programs from the "equal opportunities" provision,
it was stated in the statute that such action should not be constiued
as relieving broadcasters ". . . from the obligation imposed upon them
under this Act to operate in the public interest and to afford reason-
able opportunity for the discussion of conflicting views on issuen of

1/ Citations in "R.R." refer to Pike & Fischer, Radio Regulations,
The above report thus deals not only with the question of editorial-
izing but also the requirements of the fairncss doctrine,

2/ The report (per. 6) also points up the responsibility of broadcast
licensees to devwte a reasonable amount of their broadcast time to

the presentdtion of programs dcaling with the discussion of contrcver-
sial issues of public importance,

(over)
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public importance" (Public Law 86-274, approved September 14, 1959,
73 Stat. 557). 3/ The legislative history establishes that this

provision "is a restatcment of the basic policy of the 'standard of
fairness' which is imposed on broadcasters under the Communications

. Act of 1934" (H. Rept, No. 1069, 86th Cong., 1st Sess., p. 5).

While Section 315 thus embodies both the "equal opportunitics'
requirement and the fairness doctrine, they apply to different situa-
tions and in different ways, "equal opportunities' requirement
relates solely to use of broadcast facilities by candidates for public
office. With certain exceptions involving specified news-type programs,
the law provides that if g licensce permits a person who is a legally
qualified candidate for Public office to use a broadcast station, he
shall afford equal OPportunities to all other such candidates for that
office in the use of the Station, The Commission's Public Notice on
Use of Broadcast Facilities by Candidates for Public Office, 27 Ted.
Reg. 10063 (October 12, 1962), should be consulted with respect to
"equal opportunities" questions involving political candidates.

NI e e e o
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The fairness doctrine deals with the broader question of afford-
ing reasonable opportunity for the precentation of contrasting view-
points on controversial issues of public importance. Generally speaking,
it does not apply with the Precision of the "equal opportunities"
requirement. Rather, the licensee, in applying the fairness doctrine,
1s called upon to make reasonable judgments in good faith on the facts
of each situation -- as to whether a controversial issue of public
importance is involved, as to what viewpoints have been or should be
presented, as to the format and spokesmen to present the viewpoints, and
all the other facets of such Programming, See par. 9, Editorializing
Report, 1In passing on any complaint in this area, the Comnission's role
is not to substitute its judgment for that of the licensee as to any of
the above programming decisions, but rather to determine wacther the

- licensee can be said to have acted reasonably and in good faith, There

is thus room for considerably more discretion on the part of the licen-
see under the fairness doctrine than under the "equal opportunities"
requirement,

3/ The full statement in Section 315(a) reads as follows:
"Nothing in the foregoing sentence [1.e., exemption from equal
time requirements for news-type programs] shall be construed
as relieving broadcasters, in connection with the prasentation
of newscasts, news interviews, news documentaries, aad on-the~
Bpot coveraze of news events, from the obligation imposed upon.
them under this chapter to operate in the public .intercot ond to
afford reasonable opportunity for the discussion of conflicting
vicws on isoucs of public importance,"
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Interpretative Rulings -- Commission Procedure

We set forth below a digest of the Commission's rulings on the
fairness doctrine., Reforences, with citations, to the Commission's
decisions or rulings are made so that the rescarcher may, if he desires,
review the complete text of the Commiseion's ruling. Copies of rulings

may be found in a "Fairness Doctrine" folder kept in the Commission's
Reference Room,

In an area such as the fairness doctrine, the Commission's rulings
are necessarily based upon the facts of the particular case presented,
and thus & variation in facts might call for a different or revised rul-
ing. We therefore urge that interested persons, in studying the rulings
for guidance, look not only to the language of the ruling but the
speciric factual context in which it was made,

It 18 our hope, as stated, that this Notice will reduce signifi- |
cantly the number of fairness complaints made to the Commission, Where
complaint is made to the Commission, the Commission expects a complaine
ant to submit specific information indicating (1) the particular
station involved; (2) the particular issue of a controversial nature
discussed over the alr; (3) the date and time when the program was
carried; (4) the basis for the claim that the station has presented
only one side of the question; and (5) whether the station had afforded,

~~ or has plans to afford, an opportunity for the presentation of contraste

ing viewpoints. 4/  (Lar Daly, 19 R,R. 1104, March 24, 1950; cf,
Cullman Betg. Co., FCC 63-849, Sept, 18, 1963.)

If the Commission determines that the complaint sets forth suffi-
cient facts to warrant further congideration, it will promptly advise
the licensee of the complaint and request the licensee's comments on
the matter. Full opportunity is given to the licensee to set out all
programs which he has presented, or plans to present, with respect to -
the issue in question during an appropriate time period. Unless addie
tional information is sought from either the complainant ox the
licensee, the matter is then usually disposed of by Commission action.

- (Letter of September 18, 1963 to Honmorable Oren Harris, FCC 63-851.)°

|
| .

Finally, we repeat what we stated in our 1949 Report:

", . . It is this right of the public to be informed, rather
than any right on the part of the Government, any broadcast
licensee or any individual member of the public to broadcast
his own particular views on any matter, which is the founda-
tion stone of the American system of broadcasting."

4/ The complainant can usually obtain this information by communicating
with the station.

(over)




PAR? II - COMMISSION RULINGS

A. Controversial Tasue of Public Importance

l. Civil vishts o8 controverainl issue. Tn response to a
Cormissicn Inquiry, a gtation sdvised Cthe Commission, in a letter dated
March 6, 1950, that it hed broadecast editorial programs in suppozt of
a National Fair Employment Practices Commission on Januaxry 15-17, 195
and that it had taken no affirmative steps to encouraze and implemant
the presentation of points of view with respect to these matters which
differcd from the point of view expressed by the station,

Ruling., The cstablishment of a National Fair Employment Practices
Comrmission constitutes a controveraial question of public importance so
as to impose upon the licenses the affirmative duty to aid and cnzour-
age the broadcast of opposing views., It is a matter of cormon knowledge '
that the establishment of a National Fair Employment Practices Commige
sion is a subject that hasz been actively controverted by mumbers of tha
public and by members of the Congress of the United States and that in
the course of that controversy numerous differing views have been
espoused. The broadeast by the station of a relatively large number of
‘Progrems relating to this matter over a period of threce dayc indicates
an averencss of its importance and raises the assumption that at least
-one of the purposes of the broadcasts was to influcnce public opinion,

In our report In the Matter of Editorializing by Broadeast Licencaes,
we atzted that:

Ps o & 30 appraising the record of a station in presenting

programs concerning a controversial bill pending before the
Congress of the United States, if the record disclcsed that
the licensee had permitted only advocates of the bill's
enactment to utilize its facilities to the exclusion of its
opponents, {t is clear that no independent appraisal of the
bill's merits by the Commission would be required to reach

a determination that the licensce had misconstrued its duties
and obligations as a person licensed to gserve the public
interest,"

In light of the foregoing the conduct of the licensee was not in accord
with the principles set forth in the report. - (New Broadcastine Co.
- WLIB), 6 R.R. 258, April 12, 1950.)

2, Political spot announcemeats. In cn election an attempt was made
to promote campuign contributions to the candidates of the iwo major
parties through the use of spot announcerents on broadcast stations,
Certain broadcast ntations raised the question vhether the airing of
euch enrouncemento impoced an obligation under Sectica 315 of the Azt
end/or the fa’iness doatrina to brondcast such afantal anhoNdrmantn
for gll zandidateo running for a particuler office in a givan clection,




Ruling. The "equal opportunitics" provision of Section 315
. applies only to uses by candidates and not .to those speaklng in bohalf
of or against candidates, Since the above announcements did not cone
template the appearance of a candidate, the "equal opportunitics
provision of Section 315 would not be applicable, Tae fairness doctrina
is, however, applicable, (Letter to Lawrence M. C, Suith, FCC 63-358,
25 R.R. 291, April 17, 1963.) Sce Ruling No, 13.

3. "Reports to the Pecople"., The complaint of the Chairman of the
Democratic State Committee of New York alleged that an address by
Governor Dewey over the facilities of the stations affiliated with the
CBS network on May 2, 1949, entitled "A Report to the People of New York
State," was political in nature and contained statements of a controver=
sial nature, The CBS reply stated, in substance, that it was necessary
to distinguish between the reports made by holders of office to the
people whom they represented and the partisan political activities of
the individuale holding office,

Ruling., The Commission tecognizes that public officials may be
permitted to utilize radio facilities to report on their stewardship
to the people and that'the mere claim that the subject is political
does not automatically require that the opposite political party be
given equal facilities for a reply." On the other hand, it is apparent
that so-called reports to the people may constitute attacks on the
opposite political party or may be a discussion of a public controvere
sial issue, Consistent with the views cxpressed by the Commission in
the Editorializing Report, it is clear that the characterization of a
. particular program as a report to the people does not necessarily
establish such a program as non-controversial in nature so as to avoid
the requirement of affording time for the expression of opposing views,
In that Report, we stated ", . . that there can be no one all embracing
formula which licensces can hope to apply to insure the fair and
' balanced presentation of all public issues . . . The licensee will in
each instance be called upon to exercise his best judgment and good
sense in determining what subjects should be considered, the particular
format of the programs to be devoted to each subject, the different
shades of opinion to be presented, and the spokesmen for each point of
view," The duty of the licensee to make time available for the expres-
sion of differing views is invoked where the facts and circumstances in
each case indicate an area of controversy and differences of opinion
where the subject matter is of public importance. In the light of the
foregoing, the Commivsion concludes that "it does not appear that there
has been the abuse of judgment on the part of [CBS] such as to warrant
. holding a hearing on its applications for rencwal of license," N
(Paul E. Fitzpatrick, 6 R.R. 5.3, July 21, 1949; (ace,also, Califoraia °
Democratic State Central Committee, Public Notice 95873, 20 R.R, 867,
- 869, Octobar 31, 1960,))

(over)
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4, Controversicl issue within service avez, A station broadcast
a statement by the President of CBS opposing pay TV; two naweasts con-
tainiag the views of a Senator opposed to phy TV; one newzeast reporting
the iatroduction by a Congressman of an anti-pay TV bill; a half-hour
network program on pay TV in-which both sides were represented, followed
by a ten-minute film elip of & Secnator opposing pay TV; a half-hour pro-
gram in which a known opponent of pay TV was interviewed by interrogators
whose questions in some instarces indicated an opinion by the questioner
favorable to pay TV. 1In a heazring upon the station's application for
modification of its construction permit, an iosue was raised whether the
station had complied with the requirements of the fairness doctrine. The
licensee stated that while nationally pay TV was "certainly'" a contro-
versial isecue, it regarded pay TV as a local controversial isscue only
to a very limited extent in its service areca, and therefore it was under
no obligation to take the initiative to present the views of advocates

of pay TV.

Ruling. The station's handling of the pay_ TV question B AE
was improper. It could be inferred that the station's sympathies
with the opposition to pay TV made it less than a vigorous scarcher for
advocates of subscription Cclcvision. The station evidently thought the
subject of sufficient general interest (beyond its own concern in the
matter) to devote broadcast time to it, and even to preempt part of a
local program to present the .views of the Senator in opposition to pay
TV immediately after the balanced network discussion program, with the
apparent design of neutralizing any possible public. sympathy for pay TV
which might have arisen from the preceding network forum. The anti-pay
TV side was represented to a gireater extent on the station than the
other, though it cannot be said that tha station cholked off the exXprege
sion of all views inimical to its interest, A licensce cannot excuse
a onc-sided presentation on the basis that the subject matter was not
controversial in its service area, for it is only through a fair pregs-
entation of all facts and -argunents on a particular question that
'public opinion can properly develop, (In re The Snartan Radiocasting Co.,
33 F.C.C., 765, 771, 794-795, £02-803, Novembédr 21,.1962,)

5. Substance of broadcast. A number of stations broadcast a
'program entitled "Living Should Be Fun', featuring a nutritioniss
giving comment and advice on diet and health. Complaint was
made that the program presented only one side of controversial igsuee
of public.importance. Secveral licensecs 'contended that a Program dealing
with the desnirability of good health and nutritious diet should not be
placed in the category of disccussion of controversial issues,

'Ruldng, ' The Commission cennot agree that the progrem consiated
merely of the discussion of the dcagrabi}ity of good heclth and
nutritious diet, . Anyone who llstencd to the progran regularly = and

b ™D
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station licensees have tha obligation to know what is being broadcast
“over their facilities == should have been aware that at times contro-
versial issucs of public importance were dfgcuseed., 1In discussing
such subjects as the fluoridation of water, the value of krebiozen in
the treatment of cancer, the nutritive qualitics of white bread, and
the use of high potency vitamins without medical advice, the nutri-
tionist emphasized the fact that his views were opposed to many
authorities in these ficlds, and on occasions on the air, he invited
~ those with opposing viewpoints to present such viewpoints on his
program. = A licensee who did not recognize the applicability of the
fairness doctrine failed in the performance of his obligations to the

public. (Report on "Living Should Be TFun'" Inquiry, 33 FCC 101, 107,
23 R.R. 1599, 1606, July 18, 1962,)

6. Substance of broadcast, A station broadcast a program
entitled "Communist Encirclemont" in which the following matters, among
others, were fiiscussed: socialist forms of government were viewed as a
transitory form of government leading eventually to communism; it was
asserted that this country's continuing foreign policy in the Far East
and Latin America, the alleged infiltration of our government by commu-
nists, and the alleged moral weakening in our homes, schools and
churches have all contributed to the advance of international comnunism,
In response to complaints alleging one-~3ided presentation ¢f these
issues, the licensece stated that 8ince Lt did not know of the existence
of any communist organizations or communists in its community, it was

unable to afford opportunity to those who might wish to present oppos=
ing views. ,

Ruling. :In situations of this kind, it was not and is ot the Commission's
intention to require licensees to malke t:ime available to communists or the commuris
viewpoint, But the matters listed abova raise controversial issucs of -

public importance on which persons other than communists hold contraste
' ing views. There are responsible contrasting viewpoints on the most
effective methods of combatting communism and commmunist infiltration,
Broadcast of proposals supporting only one method raises the question
whether reasonable opportunity has been afforded for the expression of
contrasting viewpoints, (Letter to Tri-State Broadcasting Company, Ine,,
April 26, 1962 (staff letter),)

.

. 7. Substance of broadcast. In 1957 a station broadcast a panel
discussion entitled 'The Little Rock Crisis" in which several public
officials appeared, and whose purpose, & complainant stated, was to
stress the maintenance of segregation ard to éxpress an opinion as to
what the Negro wants ox does not want, A request for time to present
contrasting viewpoints wae refused by the licensee who statad that the
program was most helpful in preventing trouble by urging peaple to _
keep calm and look to their elected representatives for leadership,
that 4t was a report by elected officials to the people, and that
therefore no reply was necessary or advisable,

(over)
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Ruling, If the matters discuseed involved no more than urging
people to remain calm, it can.be urged that. no quention exists as to
fair presentation, However, 1f the station’ permitted the use of {tg
facilities for the precentatisen of one side of tha controversial
issue of racilal intcgration,'thc,qtation'incurred an obligation to
afford a rcasonable opportunity for the c¢xpression of contrasting
views. The fact that the proponents of one particular position were
elected officials did not in any way alter the natura of the program
or remove the applicability of the fairness doctrine. See Ruling
No. 3. , (Lamar Life Insurance Co., FCC 59-651,,18 R,R. 683, July 1,1959,)

I . :

8. National controverafal Issucs, Stations broadecast a daily
commentaxy program six days a ‘week, in three of which views were expressed
eritical of the proposed nuclear weapons test ban treaty. 02 one of
the stations the PTofram wasd gponsored six days a week and on the
other one day a week. A national comittee in favor .of the proposed
treaty requested that the stations afford free time to present a tape
of a PTogTam containing viewpoints opposed to these in the sponsored
commenftary program, The stations indicated, among.other things, that
it was their opinion that the fairness doctrine ia applicable only to
local isasues,

Ruling. The keystone of the -fairness doctrine and of the public
interest is the right -of the public to be informed ~- to have pre- : )
sented to it the "conflicting views of lssues of public importance,"
Whnere a licensece permits the usa of ‘its facilitics for the cxpresaion
of views on controversial local or national isouecs of public
importance such as the nuclear weapons test ban treaty, he nust afford
reasonable opportunitics for the Presentation of contrasting viewa by
spokesmen- for other responsible groups, (Letter to Cullman Broadcast=
ing Co., Inc., FCC 63-849, September 18, 1963,) Sce Rulings No, 1.6 and
17 fox other aspects of the Cullman decision.

B, Licensee's obligation to afford reasonable oppoxtunity for the
‘Bresentation of contrasting viewpointa,

9. Affirmative duty to encourape.. Tn response to various . ,
complaints alleging that a station had bagn "one-sided" in its presen=
tations on controversial issuep of -public lmportance, the licensee concerned
rested upon its policy of making time available, upon request, for' ''the
other side," ' " ' ey ST

Ruling., Tae licensee's obligations.to serve the public intereat
cannot o2 met merely through the adoption of a gencral poliecy of not
refusing. to broadcast Cpposinﬁ'vicwa where a demand 18 -made of the
station for broadcaect time. Ac the Commitcion pointed out ia the
Editorializiag Renort (par. 9): :




" ‘e o » If, o8 we beliave to be the case, the public interest

18 best served in a democracy tkrough the ability of the people
to hear expositions of the varicus positions taken by reeponsible
groups and individuals on particular topics and to choose between
‘them, it is evident that broadcast licensees have an affirmative
duty generally to encourage and implement the broadcast of all
6ides of controversial public issues over their facilities, over
and beyond their obligation to make available on demand opportu=
nities for the expression of opposing views. It is clear that
any approximation of fairness in the presentation of any contro=
versy will be difficult 1f not impossible of achievement unleas
the licensee plays a conscious and positive role in bringing
about balanced presentation of the opposing viewpoints,"

(John _J. Dempsey, 6 R.R. 615, August 16, 1950; Editorializing
Report, par. 9.) (See also Metropolitan Betg. Corp., Public
Notice 82386, 19 R.R. 602, 604, December 29, 1959.)




36

«- 10 -

10. Non-delegable duty, Approximately 50 radio stations broad-
cast a program entitled "Living Should Be Fun", featuring a
nutritionist giving comment and advice on ciet and health., The
program was syndicated and taped for precentation, twenty-five minutes
a day, five days a weeck, Many of the programs discussed controversial
issues of public importance. In response o complaints that the
station failed to observe the requirements of the fairness doctrine,
some of the licensees relied upon (1) the nutritionist's own invita-
tion to those with opposing viewpoints to appear on his program or (i1)
upon the assurances of the nutritionist or the sponsor that the
program fairly represented all responsidle contrasting viewpoints on
the issues with which it dealt, as an adequate discharge of their
obligations under the fairness doctrine,

Ruling. Those licensees who relied solely upon the assumed built-
in fairness of the program itself, or upon the nutritionist's Invitation
to those with opposing viewpoints, caunot be said to have properly
discharged their responsibilities, Neither alternative is likely to
produce the fairness which the public interest demands, There could be
many valid reasons why the advocate of un opposing viewpoint would be
unwilling to appear upon such a program, In short, the licensece nay
 not delcgate his xesponsibilities to others, and particularly to an
advocate of one particular viewpoint, As the Commission said in our
Report in the Matter of Editorializing by Broadeast Licensecs, "It is
clear that any approximation of fairness in the presentation of any
centroversy will be difficult 1f not impossible of achievement unless
the licensee plays a conscious and positive role in bringing about
balenced preseutation of the opposing viewpoints," (Report on "Living
Should Be Fun' Tnquiry, 33 FCC 101, 107, 23 R.R. 1599, 1606, July 18,1962,)

1l. Reliance upon other media, _ In January 1958, the
issue of subscription television was & matter of public controversy,
and it was generally known that the matter was the subject of Congres-
sional hearings being conducted by the House and Senate Interstate and
Foreign Comnerce Conmittees. On Monday, January 27, 1958, between
9:30 and 10:00 p.m., WSOC-TV broadcast the program '"Now It Can Be
Tolled" (simultaneously with the other Charlotte television staticn,
WBTV), a program consisting of a skit followed by a discussion in which
the president of WSOC-TV and the vice pregident and general manager of
Station WBTV were interviewed hy employees of the two stations, 1The
skit and interview were clearly weighted against subscription TV, and
in the program the station made clear its prefdrence for tha present TV
Systen. On Saturday, February 1, 1958, WSOC-TV presented for 15
minutes, beginning at 3:35 p.m., a film clip In which a Uni:ed States
Representative discussed subscription talevision and expreaied his

o
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opposition thereto, From Januaxry 24 to January 30, 1958, inclusive,
WSOC-TV presented a total of 43 8pot announcements, all of them
against subscription television, and urged’ viewers, if they opposed
it, to write their Congressmen without delay to express their opposia
tion, WSOC-TV did not broadcast any programs or announcements
presenting a viewpoint favorable to subscription television although
on February 28, 1958, the station did (together with the management
of Station WBTV) send a telegram to the three chief subscription
television groups, offering them joint use of the two Charlotte sta-
tions, without charge, at a time mutually agreecable to all parties
concerned, for the purpose of putting on a program by the proponents
of pay TV, This offer was refused by Skiatron, one of the three
groups. In its reply to the Commission's inquiry, the station
referred to 'the large amount of publicity already given by the Pay-
TV proponents in newspapers, magazines and by direct mail," and
asserted that its decision in this matter was taken "in an effort to
furnish the public with the opposing viewpoints on the subject , , ,"

Ruling. The station's broadcast presentation of the subscrip-
tion TV issue was essentially one<gided, and, taking into account
the circumstances of the situation exinting at the time, the station
did not make any timely effort to secure the presentation of the
other side of the issue by responsible representatives, It is the
Commission's view that- the requirement of fairness, as set forth in
the Editorializing Report, applies to a broadcast -l1icensee irrespec-
tive of the position which may be' taken by other media on the issue
involved; and that the' licensee's own performance in this respect,
in and of'itself, must demonstrate compliance with the fairness
doctrine. (Letter to WSOC Broadcasting Co., FCC 58-686, 17 R.R. 548,
550, July 16, 1958,) : _ .

C. . Reasonable opportunity for the presentation of contrasting

viewgoints. .
]

12, "Equal time" not required, Licensee broadcast over its

several facilities on October 28, 1960, a 30-minute documentary
concexning a North Dakota hospital, The last five. minutes of the program
consisted of an interview of the Superintendent of the hospital and
the Chairman of the Board of Administration for State Institutions who
responded to charges that the complainant, a candidate for the office of

Attorney General of North Dakqta,uhag_pub};qLX.}qu;gd_againsc the Super=
~ intendent “and Chairman concerning “the administration of the hospital. On
November 4, 1960 and at about the same viewing time as the preceding
documentary, complainant'a_BO-minuta broadcast was aired over the
ptations n which complainant presented his allegations about the
professional, udministrative, and dieciplinary conditions at the
hospital and a otate training ‘echool.. 7Tha following day (November 8)

(over)
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reasonable opportunity for the presentation of opposing views in the
light of circumstances -- an obligation calling for the same kind of
Judgment as in the case where party spokesmen (rather than candidates)
_‘appear, Letter to Mr. Tawrence M. C. Smith, FCC 63-658, April 18,1963.)

14 No necessity for presentation on same prosram. In the
proceedings leading to the Editorializing Report, it was urged, in
effect, that contrasting viewpoints with respect to a controversial
issue of public importance should be presented on the same program,

Ruling., The Commission concluded that any rigid requirement in
this respect would seriously limit the ability of the licenseces to
serve the public interest, "Forums and roundtable discussions, while
often excellent techniques of presenting a fair cross section of
differing viewpoints on a glven issue, are not the only appropriate
devices for radio discussion, and in some circumstances may not be
particularly appropriate or advantageous," (Par. 8, Editorializing

Report,)

15, Overall performance ‘on the issue. A licensece presented
‘@ program in which views were expressed critical of the proposed
nuclear weapons test ban treaty. ' The licensee rejected a request
of an organization seeking to present views favorable to the treaty,
on the ground, among others, that the contrasting viewpoint on this
issue had already been'presented over the station's facilities in
other programming. .

Ruling. The licensee's overall performance is considered in
determining whether fairness has been achieved on a specific issue,
Thus, where complaint is made, the licensee is afforded the oppor-
tunity to set out all the programs, irrespective of the programming
format, which he has devoted to the particular controversial issue
during the appropriate time period., In this case, the Commission
files contained no complaints to the contrary, and therefore, if it

-was the licensee's good faith judgment that the public had had the
opportunity fairly 'to hear contrasting views on the issue involved
in his other programming, it appeared that the licensee's obligation
pursuant to the fairness doctrine had hbeen met., (Letter to Cullman
Betg, Co., FCC 63-849, September 18, 1963; Letter of September 20,
1963, FCC 63-851, to Honorable Oren Harris,) b

D. Limitations which ﬁay reagonably be imposed by the licensece,

16, Licensee discretion to choose gpokesmen, See Ruling 8
for facts,
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Ruling, Where a licensee permits the use of its facilities for
the expression of views on controversial local or national issues of
public importance such as the nuclear weapons test ban treaty, he
must afford reasonable opportunitics for the presentation of contraste
ing views by spokesmen for other responsible groups. There is, of
course, no single method by which this obligation is to be me%., As
the Editorializing Report makes clear, the licensec has considerable
discretion as to the techniques or formats to be employed and the
spokesmen for each point of view. In the good faith exercice of his
best judgment, he may, in a particular case, decide upon a local
rather than regional or national spokesmen -~ or upon a spolesman for
a group which also is willing to pay for the broadcast time. Thus,
with the exception of the broadcast of personal attacks (sece Part L),
there is no single group or person entitled as a matter of right to
present a viewpoint differing from that, previously expressed on the
station, (Letter to Cullman Broadcasting Co., Inc,, FCC 63-849,
September 18, 1963.)

17. Non=-local spokesman; paid spoasorship. See Ruling 8 for
facts, The stations contended that their obligation under the fair-
ness doctrine extended only to a local group or its spolkesman, and
also inquired whether they were required to give free time to a group
wishing to present viewpoints opposed to those aired on a sponsored
program.

Ruling. Where the licensee has achieved a balanced presentation
of contrasting views, either by affording time to a particular group
or person of its own choice or through its own programming, the
licensee's obligations under the fairness doctrine =~ to inform the
public -=- will have been mat. But, it is clear that the public's
paramount right to hear opposing views on controversial issucs of
public importance cannot be nullified by either the inability of the
licensee to obtain paid sponsorship of the broadcast time or the
licensee's refusal to consider requests for time to present a con-

' flicting viewpoint from an organization on the sole ground that the
organization has no local chapter, 1In short, where the licensece has

. chosen to broadcast a sponsored program which for the first time
presents one side of a controversial issue, has not presented (or
does not plan to present) contrasting viewpoints in other programming,
and has been unable to obtain paid sponsorship for the appropriate
presentation of the opposing viewpoint or viewpoints, he cannot
reject a presentation otherwise suitable to the licensee -- and thus
leave the public uninformed -- on the ground that he cannot obtain
paid sponsorshlp for that presentation, (Letter to Cullman Broadcaste
ing Co,, Inc,,FCC 63-849, September 18, 1963,)

18 Unreasonable limitatioq& refusal to permit appeal not to vote.
A _station refused to scll broadcast time to the complainant wio, as

‘a spokesman for a community group, was seeking to present his point of
view concerning a bond election
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to be held in the community; the station had sold time to an organi-
zation in favor of the bond issue. The complainant alleged that the
station had broadcast editorials urging people to'vote im the election
and that his group's position was that because of the peculiarities in
the bond clection law (more than 507% of the electorate had to vote in
the election for it to be valid), the best way to defecat the proposed
measure was for people not to vote in the election, The complainant
alleged, and the station admitted, that the station refuced to sell
him broadcast time because the licensea felt that to urge people not
to vote was improper,

Ruling., Because of the peculiarities of the state election law,

the sale of broadcast time to an organization favoring the bond i3sue,

and the | urging of listeners to vote, the question of whether to

vote became an issue, Accoxrdingly, by failing to broadcast views

urging listeners not to vote, the licensec failed to discharge the

obligations imposed upon him by the Commission's Report on Editorial-

izing. (Letter to Radio Station WMOP, January 21, 1962 (staff ruling),)
19. Unreasonable limitation; insistence upon request from

both parties to dispute, During the period of a labor . T

strike which involved a matter of paramount importance to the commue

nity and to the nation at large, a union requested broadcast time to

discuss the issues involved, The request was denied by the station

solely because of its pollcy to refuse time for such discussion

unless both the union and the management agreed, in advance, that

they would jointly request and use the station, and the management

of the company involved in the strike had refused to do so,

Ruling. In view of the licensee's statement that the issue was
"of paramount importance to the community . , ,," the licensece's
actions were not in accordance with the principles enunciated in the
Editorializing Report, specifically that portion of par. 8, which
states that:

"+« « . where the licengee has determined. that the subject: iz
of sufficient import to receive broadenst attention, it would
obviously not be in the public interest for spokesmen for one
of the opposing points of view to be able to exercise a veto
power over the entire presentation by refusing to broadcast
its position., Fairness in such circumstances might require
no more than that the licensece make a reasonable representa-
tion of the particular position arnd if it fails in this effore,
to continue to make available its facilities to the snokesmen
for such position in the event that, after the original
programs are broadcast, they then deeide to avail themsclves
of a right to present their coantrary opinion.," (Par, 8,
Report on Editorializing by Broadcast Licensees; The ilvening
Hews Ass'n_ (WWJ), 6 R.R. 283, April 21, 1950.)

(over)
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E. Personal Attack Principle

20, Personal attack. A newacaster on a station, in a scries
of broadecasts, attacled certain county and state officials, charg-
ing them with nefarious schemes and the use of their offines for

! 1en
personal gain, atteaching derisive epithets to their nemes, and
analogizing their lecal administration with the political methodo

of forcipn dictators, At the time of renewal of the statien's
licencze, the persons attacked urged that the station had ha=a used
for the licenuee's selfish purposes and to vent his personal spite,
The licensec denied the charge, and asserted that the brosdeasts hed
a factual basis. On several occasions, the persons attaclied wers
invited to usa thp station to discuss the matters in th

e broadcants,

Rulinz. Where a licensce expresses an opialon concerning
contitoversial lssues of public importance, he is under obliration to
See that those holding opposing viewpoints are afforded a recasonadble
opportunity for the presentation of theilr views, ¥e is under a
furthexr obligation not to present biased or one-sided new: programe
ming (viewing such programming on an overall basis) and not to use
his station for his purely personal and private interests, Investiga-
tion establisted that the licensece did not subordinate his public
interest obligationa to his private interests, and that there was "a

body of opinion" in the community "that such broadcasts h«d a faztual .
basis,"

As to the attacks, the Editoriali;ingrnqpo;g states that ", , ., »
elementary considerations of fairnecsos may dictacte that time be allo-
cated to a person or group which has been specifically attacked over
the station, where otherwise no such obligation would exiet , , ."

In this case, the attacks were of a highly personal natuze, impugning
the character and honesty of named indlviduals. In such circumstances,
the licensec has an affirmative duty to take all appropriate steps to
see to it that the persons attacked are afforded the fullest opportu-
nity to respond. Here, the persouns attacked knew of the attacks, were
generally apprised of their nature, and were aware of the opportunitiecs
afforded them to respond. Accordingly, the license was renewed,
(Clayton V. Mapoles, FCC 62-501, 23 R.R. 586, May 9, 1962,)

21. Personal attack. For a period of five days, September 18-22,
a station broadcast a serles of daily editorials attacking the general
manager of a national rural electric cooperative association in connece
tion with a pending controversial issue of public importance. The
managexr arrived in town ow September 21 for a tuo-day stay aand, upon
being informed of the editorials, on the morning of September 22nd
sought to obtain copies of them. Aboul; noon of the same day, the sta-
tion approached the manager with an offer of an interview to respond to
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the statements made in the editorials, The nanager stated, however,
that he would not have had time to prepare adequately a reply which
would require a series of broadcasts, He complained to the Commige
sion that the station had acted unfairly.

Ruling., Where, as here, a stacion's editorials contain a
personal attack upon an individual by name, the fairness doctrine
requires that a copy of the specific editorial or editerials shall
be communicated to the person attacked either prior to or at the
time of the broadcast of such editorials so that a reasonable oppor=
tunity is afforded that person to reply. This duty on the part of
the station is greater where, as herc, interest in the editorials
wags consciously built up by the statior over a period of days and the
time within which the person attacked would have an opportunity to
reply was knovn to be so limited. The Conmission concludes that in
failing to supply copies of the editorials promptly to the managexr
and delaying in affording him the opportunity to reply to them, the
station had not fully met the requirements of the Commission's fair-
ness doctrine, (Billings Betg. Co., FCC 62-736. 23 R.R. 951, July 13,
1962.)

22, No personal attack merely because individual is named,

A network program discussed the applicability of Scction 315 to
appearances by candidates for public office on TV newscasts and the
Commission's decision holding that the mayoralty candidate, Lar Daly,
was entitled to equal time when the Mayor of Chicago appeared on &
newscast, The program contained the editorial views of the¢ President
of CBS opposing the interpretation of the Cormission and urging that
Section 315 not apply to newscasts. Three other persons on the
program expressed contrasting points of view, Lar Daly's request
that he be afforded time to reply to the President of CBS, because
he was "directly involved" in the Commission's decision which was
discussed over the air and because he was the most qualified spokeas=-
man to present opposing views, was deniad by the station, Did the
fairness doctrine require that his requaest be granted?

Ruling. It was the newscast question involved in the Commis-
sion's decision, rather than Lar Daly, which was the controversial
issue which was presented. 8ince the nctwork preseated several
spokesmen, all of whom appeared qualified to state views contrasting
with those expressed by the network President, the network fulfilled
its obligation to provide a "fair and balanced presentation of an
important public issue of a controversial nature," (Lar Daly, 19 R.R.1103,
at 1104,Mar.24,1960, )% '

*As scen from the above rullnga, the personal attack principle is applicable
where there are statements, in"connection with a controversial issue of
public importance, attacking an individual's or group's integrity, character,
or nonesty or like personal qualities, and not wlien an individual or "group-is
simply named or referred to, Thus, while a ddfinitive Comuission ruling nwust
awoit a complaint involving specific fettas == zed intyoduction, p., 3, the
(Centinued)

(over)




S Licensee involvement in personal attack, Tt was urged that

in Maooles, Billings, and Times-Mirror f(see Rulings 20, 21, 25), the

\

station wag, im effect, "personally iavelved"; that the personal attack
principle should be applied only whea the licensce is personally
involved in the attack upon a person or pgroup (f.e., through editorials
or through station commentator programming), and not where the attack
is made by a party unconneccted with the station,

Ruling, Under fundamental communfcationas rolicy, the licensee,
with the exception of appearances of political cundidates subdbjeet to
the equal opportunities requirement of Section 315, is fully respon-
sible for all macter which 1is broadcast over hic station, It follows
that when a program contains a personal attack, the licensce must be
fully aware of the contents of the program, whatever its source or
his actual involvement in the broadcast, The erucial concideration,
as the Comaission stated in Mapoles, is that "his broadcast facili-
ties [have been] uscd to attack a person or group." (Letter of
September 18, 1963 to Douglas A, Anello, FCC 63-850.)

24, Personal attack -- no tape or transcript. In tha same inquiry
as above (Ruling 23), the question was slso raised as to tha responsibil-
ity of the licensece when his facilities arc used for a personal attack
in a program dealing with a controversial issue of public importance and
the liceasee hac no transeript or tape of the program,

Ruling, Where a personal attack is made and no script or tape is
available, good sense and fairneas dictate chat the licensen send as
accurate a summary as possible of the substance of the attack to the
person ox group involved, (Letter of Septembar 18, 1963 to Douglas A,
Anello, FCC 63-850.)

25. Personal attacks on, and criticism of. cendidate: partisan
positiop on cawpaipn issues, TIn more than 20 broadcasts, two station
commentators presented their views on the issues in the 1962
California gubernatorial campaign between Governor Brown and Mr, Nixon,
The views exprevsed on the issues were critical of the Governor and
favored Mr, Nixon, and at times involved personal attacks on individ-
uals and groups in the gubernatorial campaign, and specifically on
Governor Brown, The licensee responded that it had preseated oppesing
viewpoints but upon examination there were two instances of broadcasts

" “Continued) personal attack principle has not been applied where there

is simply stated disagreement with the views of an individual or group
concerning a controversial issue of public importance., Nor is it neces-
soxy to send a twanseript of summary of the attask, with an offer of

time for response, in the case of a personal attack upon a foreign lcader,
even aesuming such an attack occurred iIn connection with a controversial
isgue of public importance.
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fecturing Governor Brown ( of which wer
ances of Mr, Nixon) two instances
presenting viewpoints opposad to two of the
ahvove-noted broadecasts by the cormentatdrs.
ay of the other broadcasts cited by the
issues raised as to the gubarnatorial campaign,

Rulina, Since there were only two instances which involved the

prescatacion of viewpoints concerning the gubernctorial campaign,
opposed to the more than twenty progirams of the commientators pre=-
eating their . views on many diZfercent i{ssues of the campaign for
shich no opportunity was afforded foi the presentation of opposing
viewpoints, there was not a fair opportunity for pPres-
entation of opposing Viewpoints with respect to many of the issues
discussed in the commentators' programs, The continuous, repet?
tive opportunity aZforded for the expression of tha commentators
viewpoints on the gubernatow=ial campaign, in contrast to the minimal
opportunity afforded to Opposing vicwpoints, violated the right of
the public to a fair presentation of views, Further, with respect
o the personal attacks by the one commentator oa individuals and
groups iavolved in the gubernatorial campaign, the principle in
Mapoles and 3illings should have been followed., In the circumst
the station should nave Sent a transcript of the pertinent inuity
on the above programs to Governor Browa and should have offerec a
comparable opportunity for anm appropriate spokesran to aaswer the
broadcasts, (Times-Mirror, .FoC 62-1130, 24 R.R, 404, Oct. 26, 1962;
FCC 62-1109, 24 R, R, 407, oce, 19, 1962,

26. 'Personal attacks ¢n, and crici
position on campairn issues o gunXore=]y
The question was raigsed wacther the cand
ipon his own appearance, to respond to ¢

Qalineg, Since a response by a cand 7 » in turn, require
that equal opportunities uncer Sectien 3 e afforded to the otheor
legally-qualified candidates for the' same office, the fairness doce-
tTine requires only that the licensece afford the attacked cancidate
an opporfunity to respon tirough an appropriate kesmzn. The
candidate should, of course, be given a substantial voice im the
selection of the spokesman to Tespond to the attack or to the statement of
support, (Times-Mirror Betg, Co., FCC 62-1130, 24 .R.R. 404, 406,
Oct. 19, 1962, oOct, 26, 196z,)

27. Personal attacks cn, and criticism of, candidate:
position on campaign issues. During the fall of an election ye
news comaentator on a local affairs PTogram made several critie
uncomplimentary references to the actions and public mositions of
various political and non-partisan cendidates for public office and
of the California Democratic Clubs and demanded the resignation of an
employece of the staff of the County Cuperintendent of Schools, In.
response to a request for time to rcepond by the loecal Semocratic
Ceatral Committee, and after negotiations between the licensee and

(over)




the complaining party, the licensce offered two five-minute segments
of time on November l and 2, 1962, and instructed its commentator to
rcfrain from éxpressing any point of view on partisan issucs on
Noverber 5, or November 6, election eve and election day, respectively,

Ruling. On the facts of this case, the comments of the news
commentator constituted personal attacks on candidates and others and
involved the taking of a partisan position on issues involved in a
race for political office, Therefore, under the ruling of tha Times
Mirror case, the licensee was under an obligation to '"send a treuce
of the pertinent continuity in each such program to the appropriate
candidates imuediately and (to] offer a comparable opportunity for ea
. appropriate .spokesman to answer the broadcast," However, upon
the basis of the showing, the licensee's offer of time, in
Tesponse to the request, was not unreasonable under the fairness doc-
trine, (Letter to The McBrida Industries, Inc., FCC 63-756, July 21,
1963,)

F,  Licensce Editorializing,

28, Freedom to editorialize, The Editorializing Report and the
1960 Programming Statement, while stating that tne licensee 16 not
Tequired to editorialize, make clear that he is free to do so, but
that if he does, he must mecet the requirements of the fairness doctrine,

-FCC-

Adopted: July 1, 1964




REPORT ON EDITORLAL.IZING'BY LICENSEES

In the Matter of

)  Docket No, 8516
Editorializing by Broadcast Ljcensees )

REPORT OF THE COMMISSION

By the Commission: (Chairman Coy and Commissioner Walker not partici-
pating; additional views by Commissioner Webster;
separate opinion by Commissioner Jones; Commis-
sioner Hennock dissenting.)

[§91:21] 1. This Report is issued by the Cemmission in connection with its
hearings on the above entitled matter held at Washington, D. C. on March 1,
2, 3, 4, and 5 and April 19, 20, and 21, 1948, The hearing had been ordered
on the Commission's own motion on Septemb:r 5, 1947, because of our be-
lief that further clarification of the Commission's position with respect tc
the obligations of broadcast licensees in the ‘jeld of broadcasts of news,
commentary and opinion was advisable. It wis believed that in view of the
apparent confusion concerning certain of the Commission's previous state-
ments on these vital matters by broadcast licensees and members of the
general public, as well as the professed disi.greement on the part of som2
of these persons with earlier Commission pronouncements, a reexamination
and restatement of its views by the Commission would be desirable. And in
order to provide am opportunity o inte rested persons and organizations W
acquaint the Commis sion with their views, prior to any Commission determi-
nation, as to the proper resolution of the difficult and complex problems in=-
volved in the presentation of radio news and comment in a democracy, it

was designated for public hearing before the Commission en banc on the
following issues: .

[ "1. To determine whether the expression of editorial opinions by
broadcast station licensees on matters of public interest. and controversy

is consistent with their obligations to ,'operdte'their-etd.tiohs in the public
interest.

2. To determine the relationship between any such editorial ex-
pression and the affirmative obligation of the licensees to insure that a

fair and equal presentation of all sides of controversial issues is made
| over their facilities,”

2. At the hearings testimony was received from some 49 witnesses repre-
gsenting the broadcasting industry and various interested organizations and
members of the public. In addition, written statements of their position on
the matter were placed into the record by 21 persons and organizations who
were unable to appear and testify in person. The various witnesses and
statements brought forth for the Commission's consideration, arguments on
everv aide of hnth of the Annetinne invalved in the hearine, RBecanee of the
jmportance of the issues considered in the hearing, and because of the
possible confusion which may have existed in the past concerning the poli-
cies applicable to the matters which were the subject of the hearing, we
have duemed it advisable to set forth in detail and at some length our

Copyright 1947 by Pike and Fischar Pﬂge 9 1:201
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conclusions as to the basic considerations relevant to the expression of edi-
torial opinion by broadcast licensees and the relationship of any such expres-
sion to the general obligations of broadcast licensees with respect to the pre-
sentation of programs involving controversial issues.

3. In approaching the issues upon which this proceeding has been held, we
believe that the paramount and controlling consideration is the relationship
between the American system of broadcasting carried on through a large
number of private licensees upon whom devolves the responsibility for the
selection and presentation of program material, and the Congressional man-
date that this licensee responsibility is to be exercised in the interests of,

- and as a trustee for the public at large which retains ultimate control over

the channels of radio and television communications. One important aspect

of this relationship, we believe, results from the fact that the needs and inter-
ests of the general public with respect to programs cdevoted to news com-~-
mentary and opinion can only be satisfied by making available to them for
their consideration and acceptance or rejection, of virying and conflicting
views held by responsible elements of the community. And it is in the light

of these basic concepts that the problems of insuring fairness in the presenta-
tion of news and opinion and the place in such a picture of any expression of
the views of the station licensee as such must be considered,

]

°®

4, It is apparent that our system of broadcasting, urder which private per-
sons and organizations are licensed to provide broaccasting service to the
various communities and regions, imposes responsil.ility in the selection and
presentation of radio program material upon such licensees. Congress has
recognized that the requests for radio time may far exceed the amount of
time reasonably available for distribution by broadcasters. It provided,
therefore, in §3(h) of the Communications Act that a person engaged in radio
broadcasting shall not be deemed a common carrier, It is the licensee,,
therefore, who must determine what percentage of the Timited broadcast day
should appropriately be devoted to news and discussion or consideration of
public issues, rather than to the other legitimate services of radio broad-
casting, and who must select or be responsible for the selection of the par-
ticular news items to be reported or the particular local, state, national or
inte rnational issues or questions of public interest to be considered, as well
as the person or persons to comment or analyze the news or to discuss or
debate the issues chosen as topics for radio consideration. *The life of each
community involves a multitude of interests some dominant and all pervasive
such as interest in public affairs, education and similar matters and some
highly specialized and limited to few. The practical day-to-day problem
with which every licensee is faced is one of striking a balance between these
various interests to reflect them in a program service which is useful to the
community, and which will in some way fulfill the needs and interests of the
many.” Capital Broadcasting Company, 4 Pike & Fischer RR 21, The North-
ern Corporation (WMEX), 4 Pike & Fischer RR 333, 338, And both the Com-
mission and the Courts have stressed that this responsibility devolves upon

-the individual licensees, and can neither be delegated by the licensee to any

network or other person or group, or be unduly fettered by contractual ar-
rangements restricting the licensee in his free exercise of his independent
judgments, National Broadcasting Company v. United States, 319 U.S. 190
(u,v»l.uhl“.\; Ll ASOILUTILS BaUtl & Ol sl svauCasiily hegulations, y33.4ul=3,108,
3.231-3,238, 3.0631-3,638), Churchill Tabernacle v. Federal Communications
Commission, 160 F, (2d) 244, (See, Rules and Regulations, §§3,109, 3,239,
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3.639); Allen T. Simmons v. Federal Communications Commission,
169 F, (2d) 670, certiorari denied 335 U.S. 846,

5. But the inevitability that there must be some choosing between various
clatmants for access to a licenszee’s mic rophone, does not mean that the
licensee is free to utilize his fac.l'ties as he sees fit or in his own particu-
lar interests as contrasted w.th the interests of the general public,, The
Communications Act of 1934, @s amended, makes clear that license’are

to be issued only where the public interest, convenience or necessnty would
be served thereby, And we think it is equally clear that one of the basic ele-
ments of any such operation is the maintenance of radio and television as a
medium of freedom of speech and freedom of expression for the people of
the nation as a whole. Section 301 of the Communications Act provides that
it is the purpose of the Act"‘t mradntain the control of the United States over
all channels of interstate and foreign commerce, Section 326 of the Act
provides that this control of the United States shall not result in any impair-
ment of the right of frée speech bty meéarns of 5uch radio communications, It
would be inconsistent with these express provisions of the Act to assert that
while it is the purpose of the Act to maintain :he control of the United States
over radio channels, but free frem any regulztion or condition which inter:
feres with the rizht of free speech, nevertheliss persons who are granted
limited rizh%s tc be licensees of radio stations, upona finding under §§307(1)
and 309 of the At that the public interest, cenvenience, or necessity would
be served thereby, may themselves make radio unavailable as a medium o7
free speech, The legislative histary of the Communications Act and its pr:-
decessor, the Radio Act of 1927 shows, on the contrary, that Congress in-
tended that radio stations should not be used for the private interest, whims,
or caprices of tie particular persons who have been granted licenses, but
inamanner whicnwill serve the community generally and the various groups
which make up the commun:ity. |/ And the courts have consistently upheld
Commission action g.ving recognition to and fulfilling that intent of Congress.
KFAB Broadcasting Association v, Federal Radio Commaission, 47 F. (2d)
670; Trinity Methodist Church, South v, Federal Radio Commission, 62 F,(2d)
850, certiorari denied, 288 U.S, 599,

1/ Thus in the Congressional debates leading to the enactment of the Radio
~ Act of 1927 Congressman (later Senator) White stated (67 Cong. Rec.
5479, March 12, 1926):

“We have reached the definite conclusion that the right of all

our people to enjoy this means of communication can be pre-
served only by the repudiation of the idea underlying the 1912
law that anyone who will, may transmit and by the assertion

in its stead of the doctrine that the right of the public to serv-
ice is superior to the right of any individual to use the etherx:‘::: "

The recent radio conference met this issue squarely. It rec-
ognized that in the present state of scientific development there
must be a limitation upon the number of broadcasting stations
and it recommended that licenses should be issued only to
tnose stations wnose operation would render a benetit to the
public, are necessary .n the public interest or would contribute
to the development of the art, This principle was approved by

Copw- 'h’ 194 oy Fike ard !\ he- Page 91:203




It is axiomatic that one of the most vital questions of mass communication
in‘a demiocracy is the development of an informed public opinion throubh the
public dissemination of news and ideas concerning the vital public issues of
the day. Basically, it is in recognition of the great contribution which radio
can make in the advancement of this purpose that portions of the radio spec~-
trum are allocated to that form of radio communications known as radio-
broadcasting. Unquestionably, then, the standard of public interest, conveni-
ence and necessity as applied to radio~broadcasting must be interpreted in
the light of this basic purpose. The Commission has consequently recognized
the necessity for licensees to devote a reasonable percentage of their broad-
cast time to the presentation of news and programs devoted to the considera-
tion and discussion of public issues of interest in the community served by
the particular station. And we have recognized, with respect to such pro-
grams, the paramount right of the public in a free society to be informed and
to have presented to it for acceptance or rejection the different attitudes and
viewpoints concerning these vital and often controversial issues which are
held by the various groups which make up the commuaity. ’/ It is this right
of the public to be informed, rather than any right on the part of the govern-
ment, any broadcast Ticensee or any individual memb=T of the public to
broadcast his own particular views on any matter, which is the foundation
stone of the American svstem of broaduastm;3 )

7. This affirmative responsibility on the part of bro«dcast licensees to pro-
vide a reasonable amount of time for the presentation over their facilities of
programs devoted to the discussion and consideration of public issues has
been reaffirmed by this Commission in a long series of decisions. The United
Broadcasting Company (WHKC) case, 10 FCC 675, emphasized that this duty
includes the making of reasonable provision for the discussion of controver-
sial issues of public importance in the community served, and to make suffi-
cient time available for full discussion thereof. The Scott case, 3 Pike &
Fischer RR 259, stated our conclusions that this duty extends to all subjects
of substantial importance to the community coming within the scope of free
discussion under the First Amendment without regard to personal views and
opinions of the licensees on the matter, or any determination by the licensee
as to the possible unpopularity of the views to be expressed on the subject
matter to be discussed among particular elements of the station's listening
audience. Cf, National Broadcasting Company v. United States, 319 U.S. 190;

1/ (Continued)

every witness before your committee. We have written it into
the bill, If enacted into law, the broadcasting privilege will
not be a right to selfishness. It will rest upon an assurance of
public interest to be served.,” (Emphasis added)

And this view that the interest of the listening public rather than the pri-
vate interests of particular licensees was reemphasized as recently as
June 9, 1948 in a unanimous report of the Senate Committee on Interstate
and Foreign Commerce on S, 1333 (80th Cong.) which would have amended
t.ug 'IIL.\A\.\JUAAIA Liliaw e wwh B e npilE .....IA-“.',, IR ‘“,T‘. "Wt'qo ]‘;67

80th Cony. 2nd bLS‘S -5 pp l-l- 1 5

2/ Cf. Thornhill v, Alabama, 310 U.S, 88, 95, 102; Associated Press v. United
Lo States; 326 U.S..1, 20,
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Allen T, Simmons, 3 Pike & Fischer RR 1029, affirmed, Simmons v, Nelod
‘Federal Communications Commission, 169 F, (2d) 670, certiorari denied, ~*
335 U,s. 846, Bay State Beacon, 3 Pike & Fischer RR 1455, affirmed, Bay
State Beacon v, Federal Communications Commission, U.S. App. D.C., de-
cided December 20, 1948; Petition of Sam Morris, 3 Pike & Fischer RR 154,
Thomas N. Beach, 3 Pike & Fischer RR 1784, And the Commaission hasg
made clear that in such presentation of news and comment the public interest
requires that the licens i
ing his facilitie
responsible elements in the commu he i ues which arisé™
Mayflower Broadcasting Co., 8 F,C.C, 333; United Broadcasting Co, (WHKC)
10 F.C.C. 515; cf, WBNX Broadcasting Co., Inc, 4 Pike & Fischer RR 244
(Memorandum Opinion), Only where the licensee's discretion in the choice
of the particuler programs to be broadcast over his facilities is exercised
S0 as to afford a reasonable opportunity for the Presentation of all respon-
sible positions on matters of sufficient importance to be afforded radio fime
can radio be maintained as a medium of freedom of speech for the people as
a whole, Thes: concepts, of course, do restrict the licensee's freedom to
| utilize his stat on in whatever manner he chooses but they do so in order to
| make possible the maintenance of radio as @ medium of freedom of speech
for the general public, :

8. It has been suggested in the ccurse of the hearings that licensees have an
affirmative obligation to insure fair presentation of all sides of any contro-
versial issue b:fore any time may be alloca’ed to the discussion or consider-
ation of the ma .ter. On the other hand, arguments have been advanced in
support of the proposition that the licensee's sole obligation to the public is.
to refrain from Suppressing or excluding any responsible point of view fram
access to the radio. We are of the opinion, however, that any rigid require-
ment that licensees adhere to either of these extreme prescriptions for
proper station pProgramming techniques would seriously limit the ability of
licensees to serve the public interest, “ Forums and round-table discussions,
while often excellent techniques of Presenting a fair cross section.of differ=
ing viewpoints on a given issue, are not the only appropriate devices for
radio discussion, and in some circumstances may not be particularly appro-
priate or advantageous M Moreover, in many instances the primary “contro-
versy” will be whether or not the particular problem should be discussed at
all; in such circumstances, where the licensee has determined that the sub-
ject is cf sufficient import to receive broadcast attention, it would obviously

spokesmen for one of the opposing points of
view to be able to exercise a veto power over the entire presentation by re-
fusing to broadcast its position, Fairness, in such circumstances might re-
quire no more than that the licensee make a reasonable effort to secure re-
sponsible representation of the particular position and, if it fails in this ef-
fort, to continue to make available i

opinion,

sﬁes will not necessarily be confined to questions which are obviously con-
troversial in nature, and, in many cases, programs initiated with no thought
on the part of the licensee of their possibly controversial nature will subse-
e R T U s UPpRUSLLUG UL o subsianuial nature which wi(l
meril presentation ol Opposing views, In such cases, however, fairness can
be preserved without undue difficulty since the facilities of the station can
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be made available to the spokesmen for the groups wishing to state views in
opposition to those expressed inthe original pre sentation when such opposi-
tion becomes manifest.

9. We do not believe, however, th1t the licensee's obligations to serve the
public interest can be met merely through the adoption of a general policy of
not refusing to broadcast opposing views where a demand is made of the sta-
tion for broadcast time. If, as we believe to be the case, the public interest
is best served in a democracy through the ability of the people to hear expo-
sitions of the various positions taken by responsible groups and individuals on
particular topics and to choose between them, it is evident that broadcast li-
censees have an affirmative duty generally to encourage and implement the
broadcast of all sides of controversiel public issues over their facilities,
over and beyond their obligation to make available on demand opportunities
for the expression of opposing views. It is clear that any approximation of
fairness in the presentation of any controversy wil . be difficult if not impos-~
sible of achievement unless the licensee plays a conscious and positive role
in bringing about balanced pre sentation of the oppo iing viewpoints.

'10. It should be reco nized that there can be no ore all embracing formula
'which licensees can hope to apply to insure the fai: and balanced presenta-
tion of all public issucrs, Different issues will inevitably require different
techniques of presentition and production., The lic2nsee will in each instance
be called upon to exercise his best judgment and good sense in determining
what subjects should be considered, the particular format of the programs to
be devoted to each subject, the different shades of opinion to be presented,
and the spokesmen for each point of view, In determining whether to honor.
specitic requests tor time, the station will inevitabiy be conironted wiih such
questions as whether the subject is worth considering, whether the viewpoint
of the requesting party has already received a sufficient amount of broadcast
time, or whether there may not be other available groups or individuals who
might be more appropriate spokesmen for the particular point of view than
the person making the request. The latter's personal involvement in the con~-
troversy may also be a factor which must be considered, for elementary con-
siderations of fairness may dictate that time be allocated to a person or
group which has been specifically attacked over the station, where otherwise
no such obligation would exist. Undoubtedly, over a period of time some li-
censees may make honest errors of judgment. But there can be no doubt that
any licensee honestly desiring to live up to its obligation to serve the public
interest andmaking a reasonable effort to do so, will be able to achieve a fair
and satisfactory resolution of these problems in the light of the specific facts.

11, It is against this background that we must approach the question of
“editorialization” - the use of radio facilities by the licensees thereof for the
expression of the opinions and ideas of the licensee on the various controver=
sial and significant issues of interest to the members of the general public
afforded radio (or television) service by the particular station. In consider-
ing this problem it must be kept in mind that such editorial expression may
take many forms ranging from the overt statement of position by the licensee
in person or by his acknowledged spokesmen to the selection and presenta-
$lasn af mavin pAtbama aad Eamae bbb asm Alin ..:,...( tha limramean's S,‘h,‘,.,] opinions
or the making available of the licensee's fucilities, either [ree of charye or
for a fee to persons or organizations reflecting the licensee's viewpoint
either generally or with respect to specific issues. It should also be clearly
indicated that the question of the relationship of broadcast editorialization,
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as defined above, to operation in the public interest, is not identical with (4_ b
the broader problem of assuring “fairness™ in the presentation of news, .
comment or opinion, but is rather one specific facet of this larger problem.

12. It is clear that the licensees' authority to determine the specific pro-
grams to be broadcast over his station gives him an opportunity, not avail-
able to other persons, to insure that his personal viewpoint on any particular
issue is presented in his station's broadcasts, whether or not these views
are expressly identified with the licensee. And, in absence of governmental
| restraint, he would, if he so chose, be able to utilize his position as a broad-
| cast licensee to weight the scales in line with his personal views, or even

' directly or indirectly to propagandize in behalf of his particular philosophy

. or views on the various public issues to the exclusion of any contrary opin-
ions. Such action can be effective and persuasive whether or not it is ac-
companied by any editorialization in the narrow sense of overt statement of
particular opinions and views identified as those of licensee.

13. The narrower question of whether any overt editorialization or advocacy
by broadcast licensees, identified as such is consonant with the operation of
their stations ir the public interest, resolves itself, primarily into the issue
of whether such identification of comment or opinion broadcast over a racio
or television st:tion with the licensee, as such, would inevitably or even
probably result in such over-emphasis on the side of any particular contro>-
versy which the licensee chooses to espouse or to make impossible any rca-
sonably balanced presentation of all sides of such issues to render ineffective
the available sa‘eguards of that overall fairn:ss which is the essential ele-
ment of operatinn in the public interest. We do not believe that any such
canceanence i either inevitable or probable, and we have therefiore come io
the conclusion that overt licensee editorialization, within reasonable limits
and subject to the general requirements of fairness detailed above, is not
contrary to the public interest. P ol |

19. There remains for consideration the allegation made by a few of the wit-
nesses in the hearing that any action by the Commission in this field enforcing
. a basic standard of fairness upon broadcast licensees necessarily constitutes
an “abridgement of the right of free speech” in violation of the First Amend-
ment of the United Stat2s Constitution. We can sece no sound basis for any such
conclusion. The freedom of speech protected against governmenta: ..ridge-
ment by the First Amendment does not extend any privilege to government-li-
censees of means of public communications to exclude the expression-of opin-
ions and ideas with which they are in disagreement. We believe;on-the-con~
trary, that a requirement that broadcast licensees utilize their franchises in a
' manner in which the listening public may be assured of hearing varying opin-
ions on the paramount issues facing the American people is within both the
spirit and letter of the First Amendment. As the Supreme Court of the United
States has pointed out in the Associated Press monopoly case:

“It would be strange indeed, however, if the grave concern for free-
dom of the press which prompted adoption of the First Amendment
should be read as a command that the government was without power
to protect that freedom. . . That Amendment rests on the assump-
tion that the widest possible dissemination of information from di-
verse and antagonistic sources is essential to the welfare of the pub~
lic, that a free press is a condition of free society. Surely a com-
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Freedom to publish means freedom for all and not for some.
Freedom to publish is guaranteed by the Constitution, but free-
dom to combine to keep others from publishing is not.” (Asso-
ciated Press v. United States, 326 U.S, | at p, 20,) '

g eedom of the radio is included among the free-
doms protected against governmental abridgement by the First Amendment,
United States v. Paramount Pdictures, Inc., 334 U.S. 131, 166, But this does
not mean that the freedom of the people as a whole to enjoy théﬁmaximu’m_‘
possible utilization of this medium of mass communication may be subordi-
nated to the freedom of any single person to exploit the medium for his own
private interest, Indeed, it seems indisputable that full effect can gl be"
given to the concept of freedom of speech on the radio by giving pr ci;%{ence
to the right of the American public to be infcrmed on all sides of public ques~
tions over any such individual exploitation for private purposes. Any regu-
lation of radio, especially a system of limited licensees, is in a real sence
an abridgement of the inherent freedom of p:rsons to express themselves by
means of radio communications, It is, however, a(rieéessarj?jhnd constitu-~
tional abridgement in order to prevent chaotic interference from destroyi
the great potential of this medium for public enlightenment and entertainr 1ent,
National Broad :asting Company v, United States, 319 U.S. 190, 296; cf. F1d-
eral Radio Coirmission v, Nelson Brothers 3ond & Mortgage Co., 289
U.S. 266; Fisher's Blend Station, Inc. v, Stat: Tax Commission, 277 U.S. 550,
Nothing in the Communications Act or its history supports any conclusion
that the people of the nation, acting through ‘Jongress, have intended to sur-
render or diminish their paramount rights i1 the air waves, including access
to radio broadcasting facilities to a limited number of private licensees to be
used as such licensees see [it, wilhout regard to the paramount interests of
the people. 1he most signiticant meaning of freedom of the radio is the right
of the American People to-tisten to~this great médium"féf“comm'uﬂications’ffee
from any governmental dic tation-as-to-what- they ¢an or cannot hear and free*
alike from similar restraints by private licensees, - -

. To recapitulate, the Commission believes that under the American sys-
tem of broadcasting the individual licensees of radio stations have the respon-
sibility for determining the specific program material to be broadcast over
their stations, i ice, however i

thé"'p‘ﬁi‘é'l“}}"p’Ei‘?3_6551“E'P”'E’P'i"vﬂeiﬂt'e“"if{'tgrest?af the licensee. This requires that
licensees devote a reasonable percentage of their broadcasting time to the

ent opposing positions on the p
est and importance in the community,#The particular f
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public to hear a reasonably balanced presentation of all responsible view-
points on particular issues can such editorialization be considered to be con-
sistent with the licensee's duty to operate inthe public interest. For the li-
censee is a trustee impressed with the duty of preserving for the public gen-
erally radio as a medium of free expression and fair presentation, )

Adopted: June 1, 1949 <X ) 7
Released: June 2, 1949




The Listener’s Right to Hear
in Broadcasting*

When a tree falls deep in the forest and there is no one to hear it, is there
a sound ? The answer, of course, depends on whether one defines “sound” as
mere vibrational energy or the actual sensation of hearing. The second defi-
nition requires a listener.

Speech is articulate sound whose function likewise presumes the exis-
tence of a listener. Yet in the development of constitutionally protected
free speech, courts and commentators have concentrated on the rights of
speakers’ and have only occasionally acknowledged the reciprocal role
ar ~ ights of listeners.” There is a practical explanation: Only the speaker
can initiate speech; the listener cannot compel another person either to think
or to articulate an idea.

L' the broadcasting industry, the listener is supposed to hold an espe-
cially. privileged position.” In fact, however, the program tastes and needs of
some | ortions of the listening public, especially minority and special inter-
est groups, are not well reflected in the total choice of programs available.*
This situation is not so much a function of the industry’s insensitivity as it
is a fundamental flaw in the way the market mechanism works in broad-
casting.

Within the present market mechanism, advertisers, rather than listeners,
networks, or the FCC, have the primary influence in determining the types
of programs that are broadcast. Programs are sponsored by advertisers for
their likely sales results, and this means gaining the largest possible audience
with programs aimed at the lowest common denominator of listener inter-

* This Note derives from a paper prepared for a course on the economics of the mass media taught
by Assistant Professor David Grey, Department of Communications, and Acting Assistant Professor
Bruce Owen, Department of Economics, Stanford University. The author gratefully acknowledges
their assistance.

1. See, e.g., New York Times Co. v. Sullivan, 376 U.S. 254 (1964); Roth v, United States, 354
U.S. 476 (1957); Dennis v. United States, 341 U.S. 404 (1951); Craig v. Harney, 331 U.S. 367 (1947);
Whitney v. California, 274 U.S. 357 (1927); Gitlow v. New York, 268 U.S. 652 (1925); Abrams v.
United States, 250 U.S. 616 (1919); Debs v, United States, 249 U.S. 211 (1919); Schenck v. United
States, 249 U.S. 47 (1919). Defendants in each of these cases were speakers, writers, and other message
initiators. See also W. Hocking, Frexpom oF THE Press 79-134 (1947) (discussing freedom of press
as freedom for speakers).

~2. See, e.g., Joseph v. FCC, 404 F.2d 207 (D.C. Cir. 1968); Office of Communication of the
United Church of Christ v. FCC, 359 F.2d 994 (D.C. Cir. 1966). See also W. Hocking, supra note 1,
at 161-93 (discussing the roles of listener and reader in freedom of speech and press).

3. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969). The Supreme Court recognized
very early the role of listeners in broadcasting in Fisher's Blend Station, Inc. v, State Tax Commission,
2097 U.S. 650, 655 (1036): “The essential purpose and indispensable effect of all broadcasting is the
transmission of intelligence from the broadcasting station to distant listeners.” Until recently, however,
no significant consequences resulted from this early recognition.

4. Rothenberg, Consumer Sovereignty and the Economics of Television Programming, 4 Strupies
1N Punric COMMUNICATION 45, 49 (1962).
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ests. Economist Jerome Rothenberg has summarized the situation as fol-
lows: “The television market s quite different from that of most commod-
ities. A television program presumably benefits the listening audience, yet
the market transaction is one where the station or network sells the program
not to this audience but to advertisers.”® According to Rothenberg, adver-
tiser-supported programing fits not the majority choice but the modal
choice—that is, the largest number of listeners who have the same high
preferences. The first choices of some people may be specialized and idio-
syncratic programs that other listeners would rank as very low choices. The
only types of programs that most groups rank in middling positions will be
relatively undifferentiated programs. These programs are noncontroversial,
neither especially interesting nor uninteresting, and on the beaten path—
in other words, the lowest common denominator.’ These programs can out-
'draw any of the high choice programs in terms of audience size because
most viewers will watch them even though they are second or third choices,
rather than watch another listener’s first-choice specialty program. Thus,
neither majority nor minority tastes are being satisfied.
In normal competitive market situations, consumers can use thei:' dol-
lars to designate what specific items they want to purchase and what man-
ufacturers ought to produce. In the broadcasting market, on the other hand,
listeners have only an indirect and nonspecific influence on what programs
are aired, since advertisers do the purchasing for listeners. Advertisers’
dollars are like electoral votes in a presidential election; both are once-
removed approximations of what the majority would choose if it could
participate directly. In both cases, the minority has no alternative to the
majority choice. The result is that while a magazine with a potential audi-
ence of only a few thousand will get published, a great play on network
television with a potential audience of “only” 10 million may never be
shown if the majority of all viewers would prefer a situation comedy. Lis-
, tener dissatisfaction with this failure of the market mechanism to respond

to minority program preferences has resulted in increased pressure through
 the FCC and the courts for more regulation to force diversity of programs
' and information.

Until recently, listeners have been largely unorganized and have not
often participated directly in deliberations before the courts and the FCC,
Like other consumers, they have lacked the feeling of common identity
and shared self-interest necessary to initiate collective action. Formerly, the
only way members of the listening public could directly state their views on
programing deficiencies was through individual complaint letters to the
licensees and the FCC.

5. Id. at 46.
6. Id. at 49.




April 1970] RIGHT TO HEAR 865

Then in 1966, the federal courts gave standing at a license-renewal hear-
ing to listeners who objected to racist broadcasts and the absence of pro-
grams relevant to the large black community.” Subsequently, there has been
aburgeoning whirlwind of activity by and on behalf of listeners: In Chicago
a group of listeners fought the loss of classical music; an individual lawyer
obtained an FCC ruling requiring stations to inform listeners of the health
hazards of cigarette smoking; a White House conference on nutrition pro-
posed that stations be required to devote 10 percent of their air time to
public service communications of the federal government; a group of busi-
ness executives filed a complaint with the FCC arguing that the refusal of
stations to sell time for informational programs opposing American policy
in Vietnam violates the public’s first amendment right to hear all forms
of political speech; and the Democratic National Committee petitioned the
FCC for guaranteed network advertising time, claiming that networks and
stations have a legal and moral duty to provide more time for public in-
terest programing.’

One of the most important developments thus far in encouraging listen-
ers’ efforts to exert greater control over the diversity of broadcast program-
ing is the Supreme Court’s decision in Red Lion Broadcasting Co. v. FCC.°
In its unanimous holding, the Court upheld the constitutionality of the
FCC’s “fairness doctrine,” and in dictum it laid the basis for a listener’s right
to hear. In the wake of Red Lion, listener groups have a choice of two stra-
tegic plans to increase their power: They can continue their present course
of pressing for incremental gains through increased regulation within the
existing broadcast system, or they can seck to change the economic structure
of the industry to one in which groups can influence program choice more
directly.

The thesis of this Note is that despite the Supreme Court’s encourage-
ment in Red Lion, it will be extremely difficult for listeners to force broad-
casters or the FCC to fashion an adequate regulatory remedy, given the
present advertiser-dominated nature of the industry. Only by converting
the economic structure of the industry from over-the-air television broad-
casting to cable television (CATV) on a common-carrier basis can the
listeners exercise their right to hear with minimal interference from adver-
tisers, broadcasters, or the Government. In developing this thesis, the Note
first examines the possible development and probable dimensions of the
right to hear. It then discusses the implications of FCC program regulation

7. Office of Communication of the United Church of Christ v. FCC, 359 F.2d 994 (D.C. Cir.
1966).
8. Joseph v. FCC, 404 F.2d 207 (D.C. Cir. 1968); Banzhaf v. FCC, 405 F.2d 1082 (D.C. Cir.
1968); BroapcastiNg, Jan. 12, 1970, at 50; Citizens Communications Center, Washington, D.C.,
A Progress Report, March 15, 1970, at 2-3; N.Y. Times, May 20, 1970, at 1, col, 7, & 20, col. 1.
9. 395 U.S. 367 (1969).
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and the problems of enforcing alternative regulatory measures detrimental
to the economic self-interest of broadcasters. Finally, it enumerates some of
CATV’s advantages for listeners and suggests possible strategies for over-
coming the formidable resistance of broadcasters to CATYV.

I. Tue DeveLoPMENT AND DiMENsIONS oF THE RicHT To HEAR

A. Red Lion

The Red Lion Broadcasting Company, the licensee of a Pennsylvania
radio station, broadcast a program called “Christian Crusade” in which
Reverend Billy James Hargis personally attacked a political writer named
Fred Cook. When Cook’s request for free reply time was refused, he
brought suit, basing his action on the FCC'’s personal-attack rules of the
fairness doctrine. These rules require that when a person’s honesty, char-
acter, or integrity is attacked on the air, the station must notify the person
attacked, submit a tape or transcript of the offending program, and offer
him free time for reply.”” The fairness doctrine itself requires licensees of
the radio and television stations to balance the broadcast opportunities given
differing viewpoints on controversial issues."* The doctrine had no specific
statutory basis until Congress recognized it in the 1959 amendment to Sec-
tion 315 of the Federal Communications Act of 1934.*

The Court of Appeals for the District of Columbia Circuit sustained the
constitutional validity of the FCC’s rules and required Red Lion Broad-
casting to supply time for a reply.”® In Radio Television News Directors
Association v. FCC,'* however, the Court of Appeals for the Seventh Cir-
cuit contemporaneously struck down the personal-attack rules as uncon-
stitutionally burdensome and vague. The Supreme Court consolidated these
two cases to resolve the different interpretations. Speaking for a unanimous
Court, Justice White upheld the personal-attack rules, declaring that both
these rules and the fairness doctrine itself enhance rather than abridge first
amendment freedoms of speech and press.*’

The most noteworthy aspect of Red Lion is Justice White’s gratuitous
treatment of the relationship between the listener and the broadcast li-
censee. His words are provocative and their implications far-reaching:

10. Times-Mirror Broadcasting Co., 24 P & F Rapio ReG. 404 (FCC 1962); 32 Fed. Reg. 11,531
(1967); 33 Fed. Reg. 5362 (1968).

11. Public Notice: Applicability of the Fairness Doctrine in the Handling of Controversial Issues
of Public Importance, 29 Fed. Reg. 10,415 (1964).

12. Act of Sept. 14, 1959, Pub, L. No. 86-274, § 1, 73 Stat. 557, amending 47 U.S.C. § 315(a)
(1964) (codified at 47 US.C. § 315(a) ).
613. Red Lion Broadcasting Co. v. FCC, 381 F.ad go8 (D.C. Cir. 1968), aff'd, 395 US. 367
(1969).

14. 400 F.2d 1002 (7th Cir. 1968), rev’d, 395 U.S. 367 (1969).

15. 395 U.S. at 392-95.




April 1970] RIGHT TO HEAR 867

It is the right of the viewers and listeners, not the right of the broadcaster, which
is paramount. . . . It is the right of the public to receive suitable access to social,
political, esthetic, moral, and other ideas and experiences which is crucial here.
That right may not be constitutionally abridged either by Congress or by the
FCC.®

B. The Right of Access

In analyzing this statement, it is essential at the outset to distinguish be-
tween the right to hear and the right to have access to the media.’ In the past
the right of media access has referred primarily to transmission of messages.
The right has been regarded as an extension of freedom of speech; minor-
ity groups and other aspiring speakers should have the right, the argument
ran, to use the technical apparatus of the media, which provides the only
way to reach a mass audience.™

By granting a person attacked on the media the opportunity to reply,
the main holding in Red Lion supports this traditional right of access.”” The
Court in dictum goes substantially beyond this holding, however, to discuss
the “right to receive social, political, esthetic, moral, and other ideas and ex-
periences”—the right to hear. In this language, the Court has focused not
on the right of media access—not, that is, on the right of aspiring speakers
to send messages—but rather on the right of usually passive listeners to re-
ceive messages that they choose to receive. As FCC Commissioner Nicholas
Johnson noted in a recent speech to Washington, D.C., journalists, the first

amendment “, . . protects not just the right of the press to speak but the
right of the people to hear. It protects our rights to receive information, as

»20

well as the right of the newsman to gather and write about it . . . .

Unlike the right of access, which is an extension of freedom of speech,
the right to hear is the reciprocal of freedom of speech. The right to hear
implies that owners of the mass media have an affirmative obligation to

16. Id. at 390.

17. See Barron, An Emerging First Amendment Right of Access to the Media?, 37 Geo. Wasm.
L. Rev. 487 (1969); Barron, Access to the Press—A New First Amendment Right, 80 Harv. L. Rev.
1641 (1967); Note, The Federal Communications Commission’s Fairness Regulations: A First Step
Towards Creation of a Right of Access to the Mass Media, 54 CorneLL L. Rev. 204 (1969); Comment,
The Red Lion Case: An Opportunity for First Amendment Reappraisal, 29 U. Prrr. L. Rev. 691 (1968).

18. See, e.g., Barron, An Emerging First Amendment Right of Access to the Media, 37 Ggo.
Wasn. L. Rev. 487 (1969); Barron, Access to the Press—A New First Amendment Right, 80 Hanrv.
L. REev. 1641 (1967).

19. See 395 U.S. at 392~95. The Court further supports the right of access as follows: “[A]s far
as the First Amendment is concerned those who are licensed stand no better than those to whom
licenses are refused. A license permits broadcasting, but the licensee has no constitutional right to be
the one who holds the license or to monopolize a radio frequency to the exclusion of his fellow citizens.
There is nothing in the First Amendment which prevents the Government from requiring a licensee
to share his frequency with others and o conduct himself as a proxy or fiduciary with obligations to
present those views and voices which are representative of his community and which would otherwise,
by necessity; be barred from the airwaves.” Id. at 38q.

20. Address by Nicholas Johnson to a meeting of former Nieman Fellows in Washington, D.C.,
Feb. 12, 1970, in N.Y. Times, Feb. 13, 1970, at 18, col. 1.




868 STANFORD LAW REVIEW [Vol. 22: Page 863

| _provide listeners with a certain range of ideas and experiences, Presumably

' this obligation would accrue even when no aspiring speaker has yet sought

access to the media. If so, a broadcaster may not assume that his obligation

ends when he permits aspiring speakers to use the media. The right to hear

suggests that a broadcast station has an affirmative obligation to recruit

spokesmen for, or offer its own interpretation of, a viewpoint or event that

viewers desire to learn about.”* Moreover, some program areas included in

’ the right to hear—for example, “esthetic experiences”—go beyond the scope
J of the traditional right of access, inasmuch as these areas involve no spokes-
¥ o men seeking access. In short, the right may require that broadcasters satisfy
listeners’ desires to receive a range of ideas and experiences broader than

what they may hear from speakers who have obtained use of the media

_ through the right of access.

} {a Neither the advocates of the right of access nor the Red Lion opinion
" has differentiated between the right of access and the right to hear. It is par-
ticularly unfortunate that Justice White further blurs the concepts by using

=gt

3 \T the word “access” in the context of the listener’s right to receive various
ideas and experiences. He does seem on the verge of elucidating the differ-
Pt 3 ence between the two rights when he notes that there are two distinct groups
N\ | involved: “[T]he Government is permitted to put restraints on licensees
3 “ A in favor of others whose views should be expressed on this unique medium. ¢
:“; ‘ ‘\' But the people as a whole retain their interest in free speech . . . .”** Un-
3 fortunately, he never makes the distinction between the two rights explicit, . .
v N as he might have done by pointing out that the right of access concerns
( NN those few “others whose views should be expressed,” whereas the right to
o hear concerns those many members of “the people as a whole” who qualify
\‘. é < as listeners. The majority of the “people as a whole” have no inclination to
§ 4y £ -+ express their views through access to the media; yet insofar as they are lis-

teners, they “retain their interest” to choose to receive not only both sides
| of controversial questions but also a full range of ideas and experiences.

C. Sources of the Right to Hear

Although Justice White cites no case support for the proposition that
listeners have a “right to receive . . . ideas and experiences,” a number
of sources—such as various interpretations of the first amendment, FCC
pronouncements, and congressional communications policy—lend some
support to the Court’s assertion that a right to hear exists. As one possible
foundation for the right to hear, the Court specifically suggests that “[i]t

21. The FCC appears to be moving toward an explicit statement of this affirmative obligation. The
Commission is considering strengthening the fairness doctrine by specifically requiring broadcasters
who are airing controversial views to seck out appropriate spokesmen of differing positions if they do
not voluntarily come forward to reply. Wall Street Journal, May 18, 1970, at 16, col. 10.

22. 395 U.S. at 390.
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is the purpose of the First Amendment to preserve an uninhibited market-
place of ideas in which truth will ultimately prevail, rather than to counte-
nance monopolization of that market, whether it be by the Government
itself or a private licensee.”*

The concept of the marketplace of ideas as articulated by John Milton,_
John Stuart Mill, Oliver Wendell Holmes, and others might still serve as an
idealized model to contrast against existing conditions.** Without elabora-
tion, however, the concept is only a slogan and not an adequate foundation
for the right to hear. As Walter Lippmann has noted, the mass media are
not particularly well suited to the dialectical process of finding truth.*®
Most people listen to radio and television sporadically and will not hear the
essential evidence and the main arguments on all sides of an issue. More-
over, the idea that radio and television currently provide a marketplace of
ideas and that they are producing truth is a myth; if there is a marketplace,
it is at best an imperfect market. The broadcasting industry does not and
cannot provide zhe truth; even with the best of efforts of most current broad-
casters, the listener must still work vigorously for it.** Distortion by sup-
pression, emphasis, and inadequate depth is endemic to all communication.

In furthering the “marketplace of ideas,” the Court may be attempting to

encourage diversity rather than “truth.” There is a presumption that the
more ideas available, the better—though of course at some point more ideas
will add to confusion rather than enlightenment. The problem with the
current state of broadcast programing, however, is not too many ideas but
too few.

In the ordinary competitive supermarket, the owner responds directly
to both majority and significant minority customer desires and provides a
diversity of products to meet all tastes. But in radio and television the Gov-
ernment has decreased the broadcasters’ ability to respond directly to the
minority of listeners by limiting the number of channels and allowing ad-
vertisers to dominate the media.*” Where normal competitive forces do not
produce a wide variety of views, perhaps the first amendment notion of a
marketplace of ideas requires the Government to intervene once again, this
time in behalf of the listeners’ right to hear. Quoting from Red Lion, the
Court of Appeals for the District of Columbia recently implied that the
FCC has an affirmative duty to enforce diverse programing:

Thus the Commission must seek to assuze that the listening and viewing public
will be exposed to a wide variety of ¥social, political, esthetic, moral, and other

23, 1d.

23. Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting); J. ML, ON
LiserTy 9-32 (People's ed. 1926); J. MILTON, AREOPAGITICA (1644).
= | 25. W, LippmaANN, THE PusLic PHILOSOPHY 99 (Mentor ed. 1955).

26. See W. HockiNg, supra note 1, at 148-49.

27. See text accompanying notes 4=6 supra.
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ideas and experiences.” Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390
(1969). In seeking to provide the broadcasting media with the diversity demanded
by the first amendment, however, the Commission must avoid the perils of both
inaction and overzealousness—of abdication which would allow those possessing
the most economic power to dictate what may be heard, and of censorship which
would allow the government to control the ideas communicated to the public. The
need to make choices of this kind requires the Commission to take some cog-
nizance of the kind and content of programs being offered to the public.*®

Red Lion suggests a second goal of the first amendment, which could
also be interpreted to require governmental enforcement of the listeners’
right to hear. This goal is to produce “an informed public capable of con-

\ ducting its own affairs.”®" This interpretation of the amendment corre-

sponds closely to the view of Alexander Meiklejohn, who stresses that “the

| point of ultimate interest is not the words of the speakers but the minds

!

of the hearers.”* The Warren Court apparently adopted the Meiklejohn
view in other cases.” Yet, perhaps despairing that the courts would ever
evolve the full interpretation he felt essential, Meiklejohn penned an addi-
tion to the first amendment, suggesting that Congress should have the
power to provide for the intellectual and cultural education of all the citi-
zens of the United States.”” Red Lion perhaps takes one step toward
Meiklejohn’s broadened view of the first amendment by asserting the lis-
teners’ right to hear in the broadcasting context.

Besides these possible first amendment foundations for the right to
hear, the Court bases the general regulation of the broadcast industry on the
scarcity of spectrum space and the need to coordinate its use.”” At the end of
the opinion, Justice White hints that there are other rationales for regu-
lation that the Court might employ as the emergence of new stations
weakens the scarcity argument: “Some present possibility for new entry by
competing stations is not enough, in itself, to render unconstitutional the
Government’s effort to assure that a broadcaster’s programming ranges
widely enough to serve the public interest.”** The Court does not elaborate
on these other rationales, and thus the legal basis of the right to hear remains
subject to considerable speculation.

28. National Ass’n of Theatre Owners v. FCC, 420 F.2d 194, 207 (D.C. Cir. 1969), cert. denied,
397 U.S. 922 (1970) (emphasis added).

29. 395 U.S. at 392.

30. A. MEIKLEJOHN, PoLrTicAL FrREEDOM 26 (1960).

31. See Kalven, The New York Times Case: A Note on “The Central Meaning of the First
Amendment,” 1964 Supreme Court REev. 191, 209, 221. Professor Kalven states that the Supreme
Court first used Meiklejohn’s interpretation, based on the public’s right to be informed, in New York
Times Co. v. Sullivan, 376 U.S. 254 (1964). See also Brennan, The Supreme Court and the Meiklejohn
Interpretation of the First Amendment, 79 Harv. L. Rev. 1 (1965).

32. Barron, dccess to the Press—A New First Amendment Right, 8o Harv. L. Rev. 1641, 1675~
76 (1967). The amendment had previously appeared in Ferry, Masscomm as Educator, 35 AM. ScuoL-
AR 293, 300 (1966). Ferry obtained the proposed amendment from an unpublished paper by Alexander
Meiklejohn for the Center for the Study of Democratic Institutions.

33. 395 U.S. at 375-99.

34. Id. at 400.
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A sub rosa basis for the Court’s dictum may have been the FCC’s 1949
Report on Editorializing by Broadcast Licensees, which Justice White cites
earlier in Red Lion.” The Report’s conclusion closely approximates the
Court’s: “It is this right of the public to be informed, rather than any right
on the part of the Government, any broadcast licensee or any individual
member of the public to broadcast his own particular views on any matter,
which is the foundation stone of the American system of broadcasting.”*

To find any case-law support for the right to hear, it is necessary to look
beyond decisions involving broadcasting to cases involving the analogous
right to receive printed material. In Martin v. Struthers,” for instance,
Justice Black stated: “The right of freedom of speech and press has broad
scope. . . . This freedom embraces the right to distribute literature . . .
and necessarily protects the right to receive it.”** More recently, the Court
has protected the right to receive birth control literature® and Communist
propaganda through the mails.*” The reader’s right to receive printed litera-
ture that has already been published, however, is not the same as the listen-
er’s right to hear programs that do not yet exist; and there are no cases as-
serting the legal right of readers to have a say in what is printed which
would precisely parallel the listener’s right to have a say in what is broadcast.

Another related right is the right to know, which journalists have as-
serted on behalf of the public when confronted with libel suits. New York
Times Co. v. Sullivan** set the tone for the present trend in libel law by giv-
ing newspapers liberal protection in printing any information of public in-
terest, so long as it is not known to be false and is published without mali-
cious intent. In Garrison v. Louisiana,” the Court extended this libel pro-
tection, holding that the interest in private reputation is outweighed by
the greater public interest in dissemination of truth. Time, Inc. v. Hill**
stated that a family’s right of privacy had to give way to the rights of the
press and the public right to know. In each of these libel cases, the media
asserted the right to be informed on behalf of the public, whereas in some
broadcasting cases the media have rejected this same right when asserted
by listeners in their own behalf.

35. 13 F.C.C. 1246 (19049), cited in 395 U.S. at 377.

36. 13 F.C.C. at 1249. Even before the FCC was created, Herbert Hoover, then Secretary of Com-
merce, stated: “['T']here are two parties to freedom of the air, and to freedom of speech for that matter,
. « » Certainly in radio I believe in freedom for the listener. He has much less option upon what he
can reject, for the other fellow is occupying his receiving set. The listener's only option is to abandon
his right to use his receiver. . . . The dominant element for consideration in the radio field is, and
always will be, the great body of the listening public. . . ." Address by Herbert Hoover to the Fourth
National Radio Conference, Nov. 9, 1925, in FCC, Orrice oF NETWORK STUDY, SECOND INTERIM RE-
PORT ON TELEVISION NETWORK PROCUREMENT pt. II, at 8o (1965).

37. 319 US. 141 (1943).

38. Id. at 143.

39. Griswold v, Connecticut, 381 U.S. 479, 482 (1965).

40. Lamont v. Postmaster General, 381 U.S. 301, 308 (1965).

41. 376 US. 254 (1964).

42. 379 US. 64 (1064).

43. 385 US. 374 (1967).
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The media have also asserted the right to know when confronted with
Government secrecy.** Kent Cooper, a former Executive Director of the
Associated Press, defines the right to know in this context as meaning that
the Government may not, and the newspapers and broadcasters should not,
curb delivery of any information essential to the public welfare and en-
lightenment.”” At a recent “freedom of information conference,” Irving
Brant, a biographer of James Madison, told the assembled faithful that
although the right to know is not spelled out in the Constitution in unmis-
takable terms, the entire document is built on the premise of the people’s
right to know.*

Since Justice White offered no citations supporting his dictum on the
right to hear, it is uncertain how much if at all he relied on any of the
potential sources discussed above, such as first amendment interpretations,
FCC statements, and the somewhat related rights to receive literature and
to know. Given the absence of supporting references, it is not even certain
that the Court intended the right to hear to become a legally enforceable
right. Clearly, however, the Court had a reason to assert the right to hear.
The next section will examine what that underlying reason might be.

D. Why a “Right to Hear”?

It is unfortunate that the words “interest,” “need,” and “right” are
sometimes used interchangeably, for the legal implications of a right are
very different from the implications of a need or an interest.” Certainly in
the colloquial sense, when people assert that the public has a certain “right,”
no legal implications necessarily follow. The declaration that a right exists
may be simply an expression of concern that an influential institution
should live up to its public responsibility.” But when a unanimous Supreme
Court speaks of a “right” in the context of deciding the reach of the first
amendment, possible legal consequences must be contemplated.

The opinion in Red Lion of the Court of Appeals for the District of
Columbia asserted not a public right to hear, but rather a public inzerest
in hearing the other side of a controversy.”” Not only did this “interest”

M» &«

44. See, e.g., H. Cross, THE PEopLE's RicHT To KNow (1953).

45. K. Coorer, Tue RicaTt To KNow 16 (1956).

46. Address by Irving Brant, Tenth Harold Cross Memorial Lecture, Dec. 4, 1967, Freedom of
Information Center, Columbia, Missouri, in I. BranT, THe CoNsTITUTION AND THE RigHT TO KNOW
1,6, 8 (1068).

47. “Or to put the matter another way, it is useless to define free speech by talk about rights. . . .
| That is, in technical language, there are individual interests and social interests, which must be balanced
against each other, if they conflict, in order to determine which interest shall be sacrificed under the
circumstances and which shall be protected and become the foundation of a legal right.” Z. CHAFEE,
Free SpeecH IN THE UNITED STATES 31-32 (1941).

48. See W. Hocking, supra note 1, at 167.

49. See Letter from Ben F. Waple, Secretary of the FCC, to Rev. John H. Norris, Vice-President,
Red Lion Broadcasting Co., in Red Lion Broadcasting Co. v. FCC, 381 F.2d 908, 916-17, aff'd, 395
U.S. 367 (1967).
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become a “right” in the Supreme Court opinion, but it was also expanded
to embrace the whole range of political, social, moral, and esthetic ideas
and experiences, in addition to replies to personal attacks.”

In an earlier case Justice Black had opposed allowing judges to expand
their powers through the creation of new rights.” Judicially created rights,
he said, are hard to give up and threaten to balance away freedom of the
press and other cherished freedoms.™ For instance, the greater the weight
given by courts to the right to hear, the less free exercise can be accorded the
media’s right of free press. If Justice Black opposed the creation of new
rights, why did he not also oppose the assertion of the right to hear in Red
Lion, when this new right was balanced against the rights of the press? Per-
haps he and the rest of the Court felt that such a counter-balancing right
was necessary to counteract the broadcasters’ use of their first amendment
immunity to exert sweeping control over what their essentially captive
audience hears. By declaring the listener’s right to hear to be paramount to
the broadcaster’s right, the Supreme Court has, in essence, enhanced the
opportunity for listeners to assert a countervailing power that might check
broadcasters’ power."”

Justice White announced the Court’s intention to watch developments
closely:

It would be better if the FCC’s encouragement were never necessary to induce

the broadcasters to meet their responsibility. And if experience with the adminis-

tration of those doctrines indicates that they have the net effect of reducing rather

than enhancing the volume and quality of coverage, there will be time enough to
reconsider the constitutional implications.®*

\ Then Justice White issued a warning: “[I]f present licensees should sud-

denly prove timorous, the Commission is not powerless to insist that they
give adequate and fair attention to public issues.”** This warning, coupled
\with the language declaring the right to hear, takes the Court well beyond
the narrow holding that a person attacked on the air has a right of reply.
The Court apparently feels that it is necessary, without offering any sup-
porting precedents, to tell the broadcasting industry to give the listening

50. 395 U.S. at 390.

5I. ’];mc, Inc. v. Hill, 385 U.S. 374, 309—400 (1967).

52, ld.

53, In stating that the rights of the listeners are paramount, Justice White cites two cases, neither
of which clearly supports his point. FCC v. Sanders Bros. Radio Station, 309 U.S. 470 (1940); FCC v.
Allentown Broadcasting Corp., 349 U.S. 358, 361-62 (1955). See also Office of Communication of
United Church of Christ v. FCC, 359 F.2d 994 (D.C. Cir. 1966). “Under our system, the interests
of the public are dominant. The commercial needs of licensed broadcasters and advertisers must be
integrated into those of the public.” Id. at 1003. Courts have given listeners preferred status because
“[s]uch parties do not have the same sort of Washington representation to uncover threats to their
interest, or deploy apparatus to combat them, as do parties whose interest is economic.” Joseph v,
FCC, 404 F.2d 207, 210 (D.C. Cir. 1968).

54. 395 U.S. at 393.

55. Id.
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public a greater share in determining what programing they receive. The
Court also prefers to reserve any further definition of the right to hear until
broadcasters respond and the FCC thinks through the regulatory impli-
cations.

E. Asserting the Right to Hear

When the FCC begins to define, implement, and enforce the right to
hear, one of the Commission’s tasks will be to determine who can assert the
right. The words in Red Lion say “viewers and listeners,” but does this in-
clude individuals, groups, or a majority of the viewing and listening public?
Probably the Court is referring to groups with representative listener in-
terests, but, unfortunately, the failure in Red Lion to differentiate between
the “listening public” and the public interest complicates the FCC’s job.
In the same general context the Court refers to “the people as a whole,” then
to “viewers and listeners,” and finally to the “right of the public.”® It would
appear that the Court considers “viewers and listeners” and “the people as
a whole” to be synonymous, but it does not follow that a group’s interests
are equivalent to the public interest.

The FCCis required by the Communications Act of 1934 to regulate the
broadcast industry in the public interest,” but no single group should con-
sider its interests to be identical with the public interest. According to Wal-
ter Lippmann, “the public interest may be presumed to be what men would
choose if they saw clearly, thought rationally, acted disinterestedly and
benevolently.”** Lippmann further contends that the public interest should
be determined by policymaking experts, not by taking a Gallup Poll. By
analogy, one might argue that neither should the FCC define the public
interest by reference to program popularity as shown by Nielsen ratings.
Yet some observers and Congressmen have virtually equated the public
interest with that which interests the public.*

There are, after all, many interest groups represented in broadcasting:
licensees, networks, sponsors, pressure groups, aspiring speakers seeking
access to the medium, and members of the listening audience., Simply be-
cause persons in each of these interest groups may at some time become
listeners does not make the totality of interest—that is, the public interest—
synonymous with the listening public.”” If Justice White has, nonetheless,
equated listeners’ and viewers’ interests with “the public interest,” the state-

56. Id. at 390.

57. 47 US.C. § 309(a) (1964).

58. W. LipPMANN, supra note 25, at 40.

59. See, e.g., E. SMEAD, FREEDOM OF SPEECH BY RADIO AND TELEVISION 102-06 (1959).

60. “The concept of ‘the public’ has not seemed meaningful. What is often referred to
public’ is really a great number of publics; each ‘public’ is interested in some issues
apathetic about others, Interest groups are organized about concrete issues and intere
& S. MacCauLEY, LAw AND THE BEHAVIORAL ScIENCES 608 (1969).

: as ‘the
but is profoundly
sts.” L. FRizoman
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ment that “[t]he right of the viewers and listeners, not the right of broad-
casters, . . . is paramount”® is merely a truism. It is simply a statement that
the overall public interest predominates over one particular interest.

A decision by Learned Hand provides some support for Justice White’s
position that the interests of listeners are paramount to those of licensees,®
and at Jeast one commentator has asserted that in the personal-attack and
political-editorial contexts, the first amendment should serve first the lis-
teners, next the speaker, then the person attacked, and finally the broadcast
licensee.” In addition, although the FCC has never gone so far as to estab-
lish a ranking, it has given at least nominal deference to serving the listener.
The Commission has required, among other things, that the holder of a
broadcast license survey listeners and “. . . make a positive, diligent and
continuing effort, in good faith, to determine the tastes, needs and desires
of the public in his community and to provide programming to meet those
needs and interests.”** Recently, subtle changes have emphasized this re-
quirement. For instance, FCC inquiries about programing are now listed
under the heading “Ascertainment of Community Needs” rather than
under “Ascertainment of Programing Needs.”**

Thus, although the interests of listeners and viewers may not equal the
“public interest” in all cases, their interests should be placed above those of
the broadcast licensees. At any rate, the language in Red Lion implies that
the Supreme Court believes this should be the case, and past FCC standards
indicate that on paper, at least, the Commission would agree.”® If listeners’
interests are indeed to be paramount to those of broadcasters, the listeners
must have an effective forum for expressing and vindicating their interests.

Responsible members of the listening public have been recognized re-
cently in the United Church of Christ case as “aggrieved persons” who
might have standing to vindicate the public interest even without a personal
economic interest.”” The court still requires several conditions, however,

61. 395 U.S. at 390.

62. National Broadcasting Co. v. United States, 47 F. Supp. 940 (S.D.N.Y. 1942), aff'd on other
grounds, 319 U.S. 190 (1943). Judge Learncd Hand stated: ““The interests which the [FCC] regula-
tions seek to protect are the very interests which the First Amendment itself protects, i.e. the interests,
first, of the ‘listeners,’ next, of any licensees who may prefer to be freer of the ‘networks’ than they are
and last, of any future competing ‘networks.’ » 47 F. Supp. at 946. '

63. Barrow, The Equal Opportunity and Fairness Doctrines in Broadcasting: Pillars in the Form
of Democracy, 37 U. CIN. L. Ruv. 447, 523-24 (1968).

64. 25 Fed. Reg. 7291, 7295 (1960). In light of Red Lion, applicants for licenses might show that
their proposed programing is not only balanced but also fulfills the listeners’ right to recejve social
political, moral, and esthetic ideas. Similarly, licensees seeking waivers of FCC rules might argue that
a waiver would enhance not only their rights of speech but also the listeners’ right to hear,

65. Broancasting, Oct. 27, 1069, at 40. An alternative to community surveys would be to ask
licensees to enumerate the 10 most important social questions in their areas and to state what they had
done about each of them. Obviously, this procedure would further remove the listener pcrspcclivc'fmlm
the FCC's determination of whether an individual licensee was performing in the public interest. See
BroapcasTiNg, Mar. 2, 1970, at 5. -

66. Report on Editorializing by Broadcast Licensees, 13 F.C.C. 1246, 1249 (1949).

67. Office of Communication of the United Church of Christ v. FCC, 359 F.a

(D.C. Cir. 1966) d 994, 100002
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in order for a listener group to be accorded standing. The group must repre-
sent a substantial number of listeners and have a genuine and legitimate
interest in the programing of matters of particular public importance. In
addition, the FCC retains broad discretionary power to dismiss petitions
for intervention if, in spite of true allegations, the Commission feels that
the license should be retained by the present holder. The FCC may also
determine whether issues raised by intervenors are sufficiently relevant to
allow these intervenors, rather than some other champion of the public
interest, to serve as spokesmen.’®

Some writers have pointed out that such discretionary conditions may
be necessary to prevent a flood of listener litigation.” If the right to hear
should receive recognition as a legally enforceable right, however, a single
listener presumably might represent only himself and not the public in-
terest.” In that case, he might not have to go through elaborate factfinding
determinations to prove that he should have standing before the FCC.

It is not inconceivable that courts could, after Red Lion, open themselves
to litigation from single listeners asserting the right to hear, but it seems
more likely that they will retain the discretionary qualifications of United
Church of Christ™ Even so, Red Lion complements United Church of
Christ by providing the right to hear as additional support to representative
listener groups claiming standing.

Listener groups wishing to assert the right to hear might file protests
about programing at license-renewal hearings, attempt to initiate direct
action through the FCC or the courts, or file competing applications for the
license.™ The Office of Communication of the United Church of Christ has
already offered assistance to at least two community groups challenging
licenses.”™ Another organization, the Citizens Communication Center in
Washington, D.C., has recently begun to offer legal counsel to listener
groups and public-interest-oriented license applicants.™ The National Citi-

68. Id. at 1005-06. See also Note, The Law of Administrative Standing and the Public Right of
Intervention, 1967 Wasu. U.L.Q. 416, 425-26.

69. Comment, Standing of Television Viewers to Contest FCC Orders: The Private Action Goes
Public, 66 Corum. L. Rev. 1511 (1966); Note, Intervention by Third Parties in Federal Administra-
tive Proceedings, 42 Notie DAME LAwYER 71 (1966); 35 GEo. WasH. L. Rev. 393 (1966); 8o Harv.
L. Rev. 670 (1966); 44 Texas L. Rev, 1605 (1966).

70. See Jaffe, Standing to Secure Judicial Review: Private Actions, 75 Harv. L. Rev. 255, 286
(1961). Professor Jaffe suggests as a general proposition that legally protected interests should have
standing as a matter of right. He does not personally favor holding comparative hearings at which new
applicants can challenge the incumbent for his license, unless the FCC can first pinpoint the current
licensee’s failures. It is not clear how large a role he is willing to offer individuals or groups of listeners
at renewal proceedings: “We can encourage the local publics to participate in renewal proceedings, as
indeed some of them, particularly the blacks, are now doing. But ultimately there is a limit.” Jaffe,
We Need the Pastore Bill, Tne New Repusric Dec. 6, 1969, at 14, 16.

71. 359 F.2d at 1005-06.

72. Broapcasting, June 30, 1969, at 21.

73. Id. at 22, [

74. Interview with Albert H. Kramer, Executive Director of the Citizens Communications Center,
Washington, D.C.,, at the Stanford Law School, Oct. 14, 1969.
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zens Committee for Broadcasting is conducting a public campaign to per-
suade the FCC to review the performance of television stations in the top
150 markets,” and spirited license challenges have been appearing fre-
quently in such major markets as New York, Los Angeles, Boston, Wash-
ington, D.C., and San Francisco.™

One writer foresees an imminent confrontation between the broadcast
ownership system and community groups seeking to communicate with
the public.” Increased public awareness suggests that present licensees will
be expected to cater more solicitously to the full range of audience tastes and
needs or face growing opposition.” If such a confrontation transpires, the
development of the right to hear may well be a determinative factor in the
outcome.

The National Association of Broadcasters (NAB) has called on the in-
dustry to present a united front as “the only effective answer to mounting
attacks on broadcasting.”™ The broadcasting industry is well organized,
and its interests are well represented by the NAB, by Broadcasting maga-
zine, by the Federal Communications Bar Association, and by the locally
influential licensees. Moreover, since political exposure over the airwaves
is practically the sine gua non of election to Congress, few lawmakers are
unmindful of broadcasting’s power.*” The only politicians who dare criti-
cize the media with relative impunity are national leaders, such as Vice
President Spiro Agnew, who are too prominent for the media to ignore.”
The same may not be true for a Congressman whose reelection may depend
in great measure on the amount and tone of the exposure obtained from his
local television station. Such widespread political muscle plus historical first
amendment limitations on regulation help make broadcasting perhaps
second only to the defense industry as the nation’s most potent lobby.

Because of broadcasting’s strength in Congress a number of bills ap-
peared in 1969 that attempted to protect incumbent licensees from the
threat of competing applications.* The major bill, introduced by Senator
John O. Pastore, the Chairman of the Senate Communications Subcommit-
tee, would have required a finding by the Commission that a radio or tele-

75. BROADCASTING, June 30, 1969, at 21.

6. Id., Sept. 8, 1969, at 25.

7%. Remarks of Marcus Raskin, cofounder of the Institute for Policy Studies, Washington, D.C.,
in Broancasting, Oct. 6, 1969, at 37.

»8. BroApcasTING, Oct. 6, 1960, at 36.

79. BROADCASTING, Oct. 27, 1909, at 44.

80. The relationship between some politicians and broadcasters might be described as a two-way
umbilical cord: “It has been estimated that 70 percent of U.S. Senators and 6o percent of Representa-
tives regularly utilize free time offered by their stations back home.” R. MAcNEIL, Tae ProrLE MA-
ciNg 246 (1968). The politicians depend on the free time to assist in their reelection, and the broad-
casters depend on politicians as the subject of “public affairs” programing that will help them renew
their licenses before the FCC.

81. See, e.g., address by Spiro T. Agnew to the Mid-West Regional Republican Committee at Des
Moines, lowa, Nov. 13, 1969, in N.Y. Times, Nov. 14, 1909, at 24, cols. 1-8.

82. See, e.g., S. 2004, H.R. 12,350, H.R. 12,353, 915t Cong., 15t Sess, (1969).
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vision licensee had not fulfilled its obligation of service in the public interest
before the FCC could accept competing applicants in a license-renewal hear-
ing.** In short, the existence of a challenger for a given license would no
longer bring an automatic hearing at renewal time, and the existing license-
holder’s performance would not always be compared to the promises of the
challenger. Rather, the existing licensee would be presumptively entitled
to a renewal unless the FCC could sustain the burden of showing why, in
the public interest, a comparative hearing should take place.

A majority of FCC commissioners opposed the Pastore bill because they
felt it would create too high a barrier to competing applicants.** Led by
Dean Burch, the newly appointed Chairman of the FCC, the Commission
issued a policy statement in January 1970 as an alternative to the Pastore
bill.** The policy statement declared that a renewal applicant in a compara-
tive hearing would be favored if he could demonstrate his service had been
substantially, rather than minimally, attuned to meeting the needs and in-
terests of listeners or viewers in his area. In addition, the renewal applicant
would have to show that the operation of the station had not otherwise been
characterized by serious deficiencies.*

Whether the policy statement proves more moderate than the Pastore
bill in shielding broadcasters from license challenges depends on the Com-
mission’s interpretation of “substantial service.” Although Commissioner
Nicholas Johnson dissented from the policy statement, feeling that it still
denies challengers the benefits of competition, he noted that “ . . the
public now clearly knows that a new day has dawned; licenses will not be
automatically renewed; those licensees not offering ‘substantial’ service are
open to challenge.”* The NAB has expressed dissatisfaction because the
policy statement offers less certain protection than the Pastore bill,* but
Senator Pastore, apparently satisfied that the bill’s objectives have been ac-
complished by administrative decision, has shelved his bill.”

If the policy statement has the effect of precluding regular comparative
renewal hearings, it will do away with the major forum in which listeners
can indicate to the FCC which of the competing applicants could better
serve their needs. Comparative hearings provide one important occasion
where listeners can directly inflict a sanction—loss of license—on a broad-
caster who fails to provide the ideas and experiences that listeners have a
right to hear.

83. S.2004, 915t Cong., 15t Sess. (1969).

84. BROADCASTING, Jan. 19, 1970, at 22.

85, Policy Statement on Comparative Hearings Involving Regular Renewal Applicants, FCC Pub-
lic Notice No. 70-62 (Jan. 15, 1970); see BROADCASTING, Jan, 12, 1970, at 38; id. Jan. 19, 1970, at 21;
N.Y. Times, Jan. 16, 1970, at 1, cols. 2-3.

86. Id.

87. BROADCASTING, Jan. 19, 1970, at 22,

88. Id.

89. Id., Jan. 26, 1970, at 52.
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Rights without remedies are not rights; and without the basic remedy
available to listeners through comparative renewal hearings, “the right to
hear” is an empty phrase. If the Court meant what it said in Red Lion—that
the right to hear “may not constitutionally be abridged by Congress or by
the FCC”"—listeners and license challengers have a constitutional ground
on which to base an attack on a restrictive interpretation of the FCC policy
statement.

Listeners’ groups could also seek remedies by attempting to initiate
direct action through the FCC or, failing that, through the courts. The
listeners could seek to add programs, such as informational announcements
on the health hazards of smoking, the Vietnam war, or any other contro-
versial subject on which all sides are not being heard.” They could also try
to suppress programs or advertisements that were considered racist or other-
wise offensive to a group.”

F. To What Subjects Does the Right to Hear Apply?

Another consideration for the FCC is the scope of the right to hear:
What exactly are the “political, social, esthetic, and moral ideas and experi-
ences” encompassed within the right to hear? One recent article suggests,
in another context, that the speeches of the President and all factual data
and comment relevant to those speeches are clearly protected subjects under
the first amendment, whereas information as to the color of the dress worn
by the First Lady to a ball is not."® Accordingly, the right to hear would
probably extend to the first but not to the second kind of information. Ob-
viously, there are many other ideas and experiences that are not so easy to
categorize.

In the past the Commission has tried to indicate broad categories of pro-
grams, such as public affairs, to which each broadcast licensee should devote
some time, The designation of program categories has long been accepted
as part of the regulatory process.’ In matters of enforcement, the FCC
prefers to use indirect means, such as letters of advice and statements of
policy, rather than rigid program regulation.” The Commission, officially
at least, has taken the position that it does not have the power to regulate
programing content in order to achieve programing quality.”

9o0. 395 U.S. at 390.

1. See text accompanying note 8 supra.

92. A group called Action for Children's Television has recently petitioned the FCC asking that
all advertising be removed from children’s programs and that a minimum of 14 hours weckly be re-
quired of stations for this noncommercial children's fare, Broancasting, Apr. 6, 1970, at 48.

03. Brett, Free Speech, Supreme-Court Style: A View from Overseas, 46 Tix. L. Rev. 668, Go1
(1968). See also A. MEIKLEJORN, supra note 30, at 79; Bloustein, Privacy, Tort Law, and the Consti-
tution: Is Warren and Brandeis’ Tort Petty and Unconstitutional as Well?, 46 Tex L. Rev, 611, 627

1968).
(19 94. Note, Regulation of Program Content by the FCC, 77 Harv. L. Rev. 701 (1964).

0s. Id. at 703.

96. Loevinger, Issues in Program Regulation, 20 Fep, CommunicaTions BJ. 3 (1966). \
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The FCC, however, is more than a mere policeman of the technical as-
pects of the spectrum. In his influential interpretation of the Communica-
tions Act of 1934, Justice Frankfurter pointed out that the Commission has
the burden not merely of supervising the traffic on the medium but of de-
termining the composition of that traffic as well.”” Speaking for the Free-
dom of the Press Commission, William Hocking supported this position by
pointing out that making rules and conditions does not interfere with the
freedom of broadcasters, but improves the industry by making it better for
all parties concerned.”

What will be the FCC’s response to Red Lion? FCC General Counsel
Henry Geller is reported to have distributed a document among the Com-
missioners in September 1969 assuring them that Red Lion gave the FCC
sweeping authority to prescribe categories of programing and to specify
minimum percentages of time to be devoted to each.”” There will be no
violation of the first amendment, Geller suggested, so long as a reasonable
public interest basis for the regulation can be demonstrated.

Geller maintains that Red Lion requires broadcasters “to give suitable
time and attention to matters of general concern” and that it subjects
them to a wide range of program obligations."” He found ample “legal
authority” for the FCC to define what is adequate and fair attention to
public issues not only in subjects of controversy but also in news and politics.
In addition, Geller believes that the Commission could require broadcasters
to set aside a block of time for use by members of the public in a form simi-
lar to the radio call-in and talk programs.”

In part, the general counsel’s opinion may be based on Justice White’s
affirmation in Red Lion that the Commission “. . . neither exceeded its
powers under the statute nor transgressed the First Amendment in interest-
ing itself in general program format and the kinds of programs broadcast
by licensees.”*** Apparently, FCC Chairman Dean Burch does not favor the
Commission taking the activist role through extensive program regula-
tion,'”* If the Commission were to assume this role in spite of its Chairman,
the courts would not be likely to object. Recently, the Court of Appeals for
the District of Columbia approved the FCC’s comprehensive program regu-
lation for over-the-air subscription television (STV),"* and the Supreme

97. National Broadcasting Co. v. United States, 319 U.S. 190, 215-16 (1943).

98. W. HockiNg, supra note 1, at 183.

99. Broancasting, Sept. 15, 1969, at 34. FCC Commissioners Kenneth Cox and Nicholas John-
son have long suggested that at least 1% public affairs, 5% news, and 5% public affairs plus “other”
nonentertainment programing should be the minimal acceptable level for broadcast stations. See Broap-
CASTING, Apr. 13, 1970, at 5.

100. BROADCASTING, Sept. 15, 1969, at 34.

101, Id.

102. 395 U.S. at 395.

103. BROADCASTING, Jan. 26, 1970, at 47.

104. National Ass'n of Theatre Owners v. FCC, 420 F.2d 194 (D.C. Cir. 1969), cert. denied, 397
U.S. 922 (1970).
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Court declined to review the case. These regulations require that each STV
station broadcast at least 28 hours of free programs weekly, that the stations
use no advertising except STV promotions, that they show no films older
than 2 years and no sports event shown live during the last 2 years, that no
programs be serials, and that stations not program more than go percent
films and sports events combined."

The extent of this precedent-setting regulation caused Broadcasting
magazine to editorialize: “When the appellate court endorses the legality
of restrictions as severe as those, it is extending the FCC’s power over pro-
gramming by an alarming degree.”**® The court of appeals justified these
restrictions by pointing out that the Commission’s first amendment duty
to ensure diversity of communication requires it to take some cognizance
of the kind and content of programs being offered to the public."

Presumably one of the reasons that the courts and Congress have dele-
gated broad powers to regulatory agencies like the FCC has been that such
agencies can better develop their own standards. These standards can be
made flexible enough to facilitate proper administration, yet definite enough
to assure predictable agency decisions. In declaring the right to hear in the
Red Lion case, the Court has left the Commission with a great deal of dis-
cretion in developing program standards. Yet the FCC may face consider-
able difficulty in attempting to set program standards sufficient to satisfy
the listeners’ right to hear, The Commission is confronted by a nearly com-
plete lack of program diversity on television and by the fact that a great deal
more diversity is not feasible within the current economic makeup of the
broadcasting industry.

II. ImpricaTions oF FCC REGULATION

A. Problems of Program Regulation

Even assuming that Red Lion gives the FCC increased authority to reg-
ulate programing, there are reasons why the Commission should hesitate
to use it. The FCC faces three major regulatory obstacles: defining “good”
programing, avoiding censorship, and accounting for differences in the
media.

1. Defining “good” programing.

Former FCC Commissioner Lee Loevinger has articulated the view that
if the FCC regulates programing, the result will be uniformity, not excel-

105. See 15 F.C.C.ad at 597-98.

106, BroApcasTiNg, Oct, 6, 1969, at 82,

107, National Ass'n of Theatre Owners v. FCC, 420 F.2d 194, 207 (D.C. Cir. 1960), cert. denied,
397 U.S. 922 (1970).
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I lence.’® He intimates that any attempt to act on the basis of listener requests
will fail because people do not watch the “good” programs they themselves
request.

If the Commission attempts to define good programing by the relative
content of “social, political, esthetic, and moral ideas and experiences,” prob-
lems will result. For example, if the FCC were to specify that each licensee
must devote 5 percent of its total air time to public affairs programing, con-
siderable debate would ensue on what programs qualify as public affairs.
The Commission’s present definition of “public affairs” programs for tele-
vision is sufficiently broad to permit wide-ranging interpretations: “Public
affairs programs . . . include talks, commentaries, discussions, speeches,
editorials, political programs, documentaries, forums, panels, round tables,
and similar programs primarily concerning local, national, and interna-
tional public affairs.”**

The problems involved in narrowing this definition were evidenced
when the Institute of Policy Studies in Washington, D.C,, studied the per-
formance of 32 regional television stations last fall. The Institute published
a 336-page report, ranking the stations at least in part on the percentage of
time devoted to public affairs programing.*® In making the study, the In-
stitute assumed that each station classified programing in the same manner.
In fact, however, one of the stations classified “Girl Talk,” a guest interview
show, as “entertainment,” while another station classified it as “public af-
fairs.” One station classified two segments of the Mike Douglas Show (gen-
erally considered an entertainment program) as “public affairs” because
they included discussion of research done on hemophilia and the lives of
shut-ins. Also, one station designated “The Big Picture,” an Army public
relations film, as “public affairs,” while another station put it in the “other”
category."" If the FCC specifies a program percentage requirement, in order
to avoid divergent classifications it might also have to designate the category
into which each individual show falls.

2. Censorship.

Program regulation could all too easily become a vehicle for Government
censorship.™* There is reason to question whether the listening public is any
better served by having political appointees and judges determining what

108. Loevinger, Issues in Program Regulation, 20 Fep, Comm. B.J. 3 (1966).

109. FCC Broadcast Application (TV), Section IV-B, at ii.

110. See Broapcasting, Oct. 6, 1969, at 36.

111. In re Application of The Evening Star Broadcasting Company for renewal of the license of
WMAL-TV, Washington, D.C., FCC File No, BRCT-23, at 88-go.

112, Perhaps a better word than “censorship”—which still carries the common-law connotation
of prior restraint—is “abridgement,” which the first amendment specifically prohibits. As Thomas
Cooley pointed out long ago, the evil gp__bg’grcvgntcd is not merely censorship, but any action of the

Government that inhibits frec and general iscussion. T, COOLEY, CONSTITUTIONAL LIMITATIONS 886
(Bthed. 1927).
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the public should hear than by allowing broadcast editors to perform this
function. If anything, the former might be more repressive and less favor-
able to innovation. In the Pacifica case, for instance, the FCC renewed the
station’s radio license for one year rather than the usual 3 years after voicing
concern over the station’s avant-garde opinions and programs.™* These
programs reportedly included a discussion of homosexuality by homo-
sexuals, Edward Albee’s play The Zoo Story, and a reading of avant-garde
poems and fiction.™*

There is little reason to believe that the FCC will be more receptive to
innovative programing if it sanctions a more extensive system of regulation.
If the FCC were to assume greater regulatory power over programs, the
administration in power could conceivably pressure the political appointees
on the Commission to intervene against programs unfriendly to the admin-
istration. Actual censorship would be unnecessary; the power of intimida-
tion could stifle dissent. Thus the ultimate question is whether the problem
of uninspiring program content is desperate enough to sustain the possibly
dangerous consequences entailed in a remedy that opens the door to un-
precedented government control over what is on the airwaves.

3. Differences in the media.

Red Lion is a radio case, yet it is probable that its implications will have
greater impact on television, which has been most consistently and severely
criticized for its lack of program diversity. Thus far, the FCC has not ac-
knowledged any differences between radio and television programing
responsibilities.** Justice Douglas has stated that “the First Amendment
draws no distinction between the various methods of communicating |
ideas.”*® By this, he might mean that the courts should not establish dif- |
ferent rules for various communication media merely because they transmit
different kinds of information in different ways.

There are, however, technical and economic differences between radio
and television that justify differences in their regulation. There are techni-

113. “As you know, the Commission has reccived a number of complaints during the past year
regarding programs broadcast by Pacifica stations.” Pacifica Foundation, 6 P & F Ranio Rrc. 2d 570,
571 (FCC 1965). Although the FCC did not specify the program material that drew the objection, the
industry trade magazine acknowledged that it included some four-letter words and readings from
Fanny Hill. BroapcasTING, Dec. 20, 1965, at 61.

114. Drew, Dean Burch Watches Television, Tae WasnineToN MonTHLY, May 1970, at 77. Some
Pacifica employees suspect that the base of the objection is the politics of the station rather than the
programs. Interview with E.K. Thompson, Program Director for Pacifica station KPFA, in Berkeley,
California, Mar. 25, 1970. a

115. See Note, supra note 94, at 706: “To d}l}tc, the Commission has not formally recognized any
difference between the programming responsibilities of radio and television; yet it seems appropriate
that different criteria be established for judging the two media and that their complementary relation-
ship in a broadcasting arca be recognized as an aspect of balanced listener service. As these factors are
taken account of, the rationale for program balance subtly shifts from the concept of broadcaster re-
sponsibility to that of audience opportunity.” . Bl

116. Superior Film, Inc, v. Department of Educ., 346 U.S. 587, 580 (1954) (concurring opinion).
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cal barriers to new station entry in television, at least for prize VHF li-
censes. The lack of spectrum space means that there are few channels avail-
able.”” On the other hand, greater frequency availability makes entry into
radio easier, except in the top, congested markets and in the most profitable
classes of stations.*® Levin has estimated that the average franchise value
of a VHF television station in most markets is between $1.5 and $2 mil-
lion.™* This franchise value is the premium, over and above the worth of the
technical facilities, that a buyer is willing to pay for a television station, and
it constitutes a considerably greater economic barrier to entry in television
than in radio.**

The greater technical availability of radio stations and the lower cost
of licenses have resulted in far more operating radio stations than television
channels. In a competitive radio market, many stations have adopted spe-
cialties, such as classical music or news. The overall result is a multi-
station radio market, which, unlike most television markets, is usually
characterized by wide programing diversity among its stations. Any pro-
gram regulation considered by the FCC to implement the right to hear
should take into account the fact that there is a greater amount of program
diversity in radio than in television.

Mr. Geller’s suggestion that the FCC might require each individual
station in a market to carry a minimal percentage of “good” programs
might lead to greater programing diversity of individual television sta-
tions,"** but it would be wholly inappropriate for multistation radio mar-
kets. Such regulation would eliminate radio-station specialization, even-
tually reduce the total number of stations, and weaken rather than enhance
overall program diversity in the market.

Thus, it is clear that if the FCC were to require minimal percentages
of certain types of programing to be broadcast, this regulation should apply
only to television stations and not, in most cases, to radio stations. Since the
FCC has not heretofore acknowledged any difference between radio and
television programing responsibilities,” it would set a precedent by fash-
ioning program standards for television only. Moreover, the FCC would
face the awkward situation of using Red Lion, a radio case, as a legal justi-
fication for applying unprecedented program regulation to television only.

117. Levin, Economic Effects of Broadcast Licensing, 72 J. Pov. EcoN. 151, 156 (1964).

118. Id.

119. Id. at 157.

120. In 1966, 367 radio stations reportedly changed hgn(ls for total dollar value of $76,633,762.
That same year 31 television stations were sold for a total price of $30,574,054. Broavcasting, Feb. 27,
1967, at 77-79. These figures suggest that the average franchise value of television stations (including
the less valuable UHF channels) was nearly one million dollars compared to little more than $200,000
for radio stations,

121. See text accompanying note 99 supra.

122. See text accompanying note 115 supra.
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These considerations make it additionally difficult for the FCC to imple-
ment the right to hear through program regulation.

The regulatory implications of the right to hear for the press media are
more complex than the implications for radio. According to some ob-
servers, the next step after Red Lion’s statement that the rights of the lis-
teners are paramount to the right of the broadcasters will be to subject news-
papers to the same standards. Jerome Barron, Professor of Law at George
Washington University, has predicted that “[t]he legal responsibilities
that are imposed on broadcasting will not long evade the print media.”***
Last summer, FCC Commissioner Kenneth Cox expressed a similar view
of Red Lion’s applicability to the print media.™*

Traditionally the print media, unlike the electronic media, have not
been regulated. Justice Frankfurter rationalized the different treatment
in National Broadcasting Company v. United States. He stated that
broadcasting must be regulated because of the scarcity of frequencies on the
broadcast spectrum and the need to prevent signal interference caused by
too many stations operating in the same area.”** In Red Lion, Justice White |
upholds the scarcity rationale for regulation and cites the statement in |
Joseph Burstyn, Inc. v. Wilson that “. . . differences in the characteristics
of new media justify differences in the First Amendment standards applied
to them.”** _

Ironically, some observers who are suggesting that the kind of legal |
regulation now applied to broadcasting should be extended to the print |
media base their argument in part on the fact that there is now a greater |
scarcity of newspapers than of broadcast stations.** In January 1965 there
were about 5119 radio stations and 562 television stations on the air in
the United States, compared to only 2313 newspapers.””* Economies of
scale and extremely high economic barriers to entry of new newspapers
into a market have resulted in many cities having only a single source of
printed news,'™ while maintaining several radio and television stations.

Thus, technical and economic realities have challenged the validity of
the scarcity rationale used in Red Lion to distinguish the permissibility of
regulating broadcasting from the impermissibility of regulating print
media. The distinction between the two kinds of media is further blurred,
however, by Justice White's statement in Red Lion that one of the goals

123. BROADCASTING, Sept. 29, 1960, at 61.

124. N.Y. Times, Aug. 12, 1969, at 20, col. 3.

125. 319 U.S. 190 (1943).

126, Id. at 226-27. j

127. 395 U.S.at 386-87, 4 X

128.7See Barron, supra note 32, at 1666,

129. U.S. BurEAU oF THE CENsUS, StATISTICAL ABSTRACT OF THE UNITED STATES 519, 523 (1966).

130. See Rosse, Daily Newspapers, Monopolistic Competition, and Economies of Scale, 57 AMER,
Econ. Rev. PAPERs & PROCEEDINGS 522 (1967).
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of the first amendment is to create an informed electorate.*® Consistent
with this goal, it apparently follows that broadcasting must be regulated
so as to fulfill the listeners’ constitutional right to receive certain ideas and
experiences. The basis is thereby laid for an advocate to argue that news-
papers not meeting the first amendment goal of informing the public
should also be regulated.

Justice White’s opinion attempts first to distinguish broadcasting from
| print media because of scarcity and then proceeds to give a first amendment
| rationale for regulation that applies equally well to both media. In light

of this circular reasoning and the fact that there are presently more broad-
cast stations than newspapers operating in this country, the FCC is faced
with the unenviable chore of explaining to the broadcast industry why it
is singled out for increased regulation when the rationale used by the Court
for that regulation also applies to unregulated media.

There are, however, some significant economic differences between
the broadcast and print media which the FCC might point out to justify
regulation of only broadcasting. One such difference is that broadcasting
programs are sold to advertisers in discrete time segments, whereas news-
papers are sold to readers as a complete package. The present economic
system in broadcasting compels the licensee to maximize his audience for
each time slot by airing only the most popular views and programs, but
there is much less economic incentive for publishers to maximize their
readership for each page.'” In fact, publishers are probably economically
motivated to give space to less popular topics, since those who are especially
interested in these areas will be encouraged to buy the entire publication.
Inasmuch as the same is not true for broadcasting, one strong rationale for
broadcast regulation is the need to serve listeners’ interests in less popular
topics.

Each of these three problems—defining good programing, avoiding
censorship, and formulating different rules for different media—will make
it difficult for the FCC to implement the right to hear through program
regulation. Because of these obstacles, such regulation is liable to create
problems greater than the lack of program diversity that generated the
need for regulation.

B. Alternative FCC Regulatory Devices

There are three types of regulatory measures besides program regulation
that the FCC might consider. The first, an offshoot of program regulation,
concerns the scheduling of programs; the second involves stations selling

131. 395 U.S. at 390,
132. Note, supra note 94, at 714.
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time for public interest programs at reduced rates; and the third involves
reducing sponsor control of program content. Not surprisingly, each of
these regulatory measures also has implementation problems, not the least
of which is the hostility of the broadcasters whose profits are directly af-

fected.

1. Controlled scheduling.

Since the right to hear would be the basis for proposed FCC regulation,
presumably the potential size of the audience is a key consideration, not
simply the diversity of the programing. The mere offering of a varied sched-
ule of programs does not satisfy the right to hear if the programs of re-
stricted appeal occupy time slots that give interested persons little or no op-
portunity to enjoy them. To be truly effective, therefore, the FCC might
have to review not only the overall assortment of a station’s programing,
but also the hours and potential audiences available for these programs.
Under current practice, networks and local stations schedule public affairs
programs for Sunday. In addition, the networks often place their one regu-
lar prime-time public affairs program, such as CBS’s 60 Minutes or NBC's
First Tuesday, at the same day and hour. Insofar as these practices reduce
audience size and viewer opportunity, the FCC might choose to consider
them improper and inimical to the listeners’ constitutional right to hear.

A variation of controlled scheduling, suggested by Westinghouse Broad-

casting Company and recently adopted by the FCC, would limit the net-
work’s number of hours of prime-time programing.'*® The objective is to
force more local programing, in the hope that it would cater more closely
to various local listener needs and preferences. The disadvantage of these
scheduling measures is that they frustrate the exercise of broadcasters’ busi-
ness judgment concerning the proper time to air programs so as to obtain
the maximum audience ratings and profits.

2. Rate reduction.

Another alternative regulatory measure would be to require broadcast-
ers to sell prime time for public interest programing at reduced rates. This
measure would benefit persons seeking access to the media as well as lis-
teners desiring greater programing diversity. Substantial audiences are
likely during prime time, even though competing entertainment programs
on adjacent channels will probably draw away some listeners.

133. Broapcasting, July 28, 1969, at 50. “[The Westinghouse] plan would prohibit stations in
any of the top 50 markets containing at least three stations from taking more than three hours of net-
work programming, other than news, between 7 and 11 p.m.” Id. As currently adopted by the FCC,
this plan 1s scheduled to go into effect in the fall of 1971, The plan may be modified or canceled
before then, however, if the appointment of a new Republican commissioner shifts the political bal-
ance on the FCC. See N.Y. Times, May 8, 1970, at 1, ool Ta
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The first problem with this proposal is a definitional one: The FCC
will face the same obstacles in defining “public interest” programing in
this context as it would in the context of program control.*** Also, there
is no history of rate regulation in broadcasting, though it may be in the off-
ing. The Senate recently passed a bill which will reduce the cost of political
advertising by 35 to 50 percent.**® This bill could provide a precedent for
lower rates for public interest broadcasting generally.

An additional consideration is how much rate reduction is fair, Broad-
casters might argue that although they would be willing to bear part of the
loss resulting from reduced rates, the Government should also help out. The
Government might, for instance, subsidize one-half of the loss of revenue
sustained by carrying a public interest program in prime time.

Once again, the major disadvantage of these reduced cost proposals is
that they will incur considerable hostility from the broadcast industry,
since time is the only commodity broadcasters have to sell.**®

3. Limiting advertiser control of programing content.

A third way in which the FCC could attempt to enhance listener con-
trol over programing would be to regulate advertiser control. According
to the FCC, “[t]he licensee has the duty of determining what programs
shall be broadcast over his station’s facilities, and cannot lawfully delegate
this duty or transfer the control of his station directly to the network or in-
directly to an advertising agency.”**” The Commission has also emphasized
that freedom of speech requires giving precedence to the people’s right to
be informed on all public questions, not to individual exploitation of broad-
casting for private gain.'**

134. See text accompanying notes 56-60 supra. - R,k

135. N.Y. Times, Apr. 15, 1970, at 1, col. 4. The bill will limit the amount of spending on po-
litical broadcasting by a candidate to 7 cents for every vote cast for his office in the previous election.
1d. at 86, col. 4. The originally proposed bill (S. 2876), which was cosponsored by 36 Senators, would
have given Senate candidates 120 minutes and House candidates 60 minutes of prime television time
during the last 5 weeks before an election at a 70% reduction in cost. In addition, the original bill
called for an optional 30 extra minutes of broadcast time at an 809%, reduction. See BROADCASTING,
Oct. 27, 1969, at 26, FCC Commissioner Nicholas Johnson has gone one step further in proposing that
broadcasters make free time available to candidates. See, e.g., id., Sept. 22, 1969, at 38.

136. For example, Vincent Wasilewski, President of the National Association of Broadcasters, has
stated that “when [reform advocates] attempt to give away free the only thing we have to sell—time
—they are seriously undercutting broadcasting’s independence.” Broapcasting, Oct. 27, 1969, at 46.

137. FCC Chain Broadcasting Regulations, cited in National Broadcasting Co. v. United States,
319 U.S. 190, 205-06 (1943). In an official letter to Cullman Broadcasting Company, the Commission
states that under the fairness doctrine once a broadcaster has presented one side of a controversial issue
he cannot leave the public uninformed, by refusing time to present the contrasting viewpoint, even if
he cannot obtain paid sponsorship for such a presentation. 25 P & F Rapio Rec. 895, 897 (1963).

138. FCC, Report on Editorializing by Broadcast Licensees, 13 FCC 1246, 1249 (1949). “The
commercial needs of licensed broadcasters and advertisers must be integrated into those of the public.”
Office of Communication of the United Church of Christ v. FCC, 359 F.2d 994, 1003 (D.C. Cir. 1966),
quoting FCC, TeLevision Nerwork Procram Procurement, H.R. Rep. No. 281, 88th Cong., 15t
Sess. 20 (1963).
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The public’s right to hear is illusory, however, when sponsors such as
broadcasting’s biggest advertiser, Procter & Gamble,™™ can review scripts
ahead of time to see if they conform to a company policy which states:

There will be no material that may give offense, either directly, or by inference,
to any organized minority group, lodge, or other organizations, institutions, resi-
dents of any State or section of the country, or a commercial organization of any
sort. This will be taken to include political organizations, college and school
groups, labor groups, industrial, business and professional organizations, religious
orders, civic clubs, memorial and patriotic societies, philanthropic and reform
societies (Anti-Tobacco League, for example), athletic organizations, women’s
groups, etc., which are in good standing.**°

Sponsors have often materially changed the content of a program to con-
form with corporate advertising policy—that is, to promote the “company
image.” Examples include a gas company not allowing gas chambers to be
mentioned in a drama on Nazi war-crime trials and a drama in which a
hanging victim was changed from a Negro to a Jew, and finally to an un-
specified foreigner in order not to offend any ethnic groups." Examples
of advertiser pressure on program content are probably less prevalent now
that the high cost of broadcast advertising has compelled many sponsors
to buy single spots rather than entire programs. Since several advertisers
now commonly sponsor a program, the power of any one advertiser to re-
view program content is consequently reduced. By withdrawing adver-
tising dollars from programs to which they object, however, advertisers
can still wield vast influence over network and local program choices.
The only apparent remedy within the present advertiser-dominated struc-
ture of broadcasting would be for the FCC or the networks formally to
deny advertisers the right of program review. Practically speaking, how-
ever, it is unlikely that the industry will bite the hand that feeds it.

C. The Regulatory Problem

The present economic structure of broadcasting is not likely to accom-
modate itself to fulfilling the goal of the listeners’ right to hear. As indi-
cated by the discussion in this section, neither program regulation nor any
of the three alternative regulatory measures—controlling program sched-
uling, selling time at reduced rates, and limiting advertiser control—is
likely to succeed; each is inimical to the economic self-interest of broad-
casters. Provided with the sufficient economic incentive and armed with
the most skilled legal talent that money can recruit, the broadcasters will

139. Procter & Gamble is by far the largest advertiser on television. In 1966 the company spent
$101,251,200 of its total advertising budget of $179,156,960 on television. B. Rucker, THE Frst
Frerpom 106 (1968).

140. Quoted in M. STEIN, FREEDOM OF THE Press—A CONTINUING STRUGGLE 155-56 (1966).

141, Id. at 153, 155.
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find ways to neutralize the impact of these regulations. Without broad-
caster cooperation, enforcement of these regulations will probably be pro-
hibitively difficult and expensive.

III. Economic REORGANIZATION OF BROADCASTING

Given that there are problems with both existing and potential FCC
regulatory measures, the question arises whether there are any alternatives
to the present fundamental structure of broadcasting, particularly tele-
vision, which would allow listener needs and opportunities to be better
served. How might listeners, especially those with minority or specialized
tastes, have greater diversity and wider choice in programing? Two pos-
sibilities suggest themselves. The first involves selling broadcast license
franchises rather than giving them away; the second entails the conversion
of television from over-the-air to cable transmission.

A. Selling Broadcast Franchises

It has been suggested that the Government should sell broadcast fran-
chises to the highest bidder at auction*** rather than award licenses at a
nominal fee to the applicant believed by the FCC to best serve the public
interest. At first glance, it might appear that a candidate chosen on merit
would do a better job of serving the listeners’ right to hear than the highest
bidder at an auction. In fact, however, the latter may be in a better position

to serve the public, since he may have not only good intentions, but also the
financial resources to do so. The revenue gained by the Government from
selling the franchise value of the licenses could be used to subsidize all
licensees, thus permitting them to create public-interest programing that
they could not otherwise afford to produce. Alternatively, the Government
might use the funds derived from franchise sales to finance its own public
broadcasting network, as England does with the BBC.'** In 1967, Congress
did in fact create the Corporation for Public Broadcasting, but it has suf-
fered from a severe shortage of operating funds.'**

142. See, e.g., Coase, The Federal Communications Commission, 2 J. Law & Econ. 1 (1959); cf.
DeVany, Eckert, Meyers, O'Hara & Scott, A4 Property System for Market Allocation of the Electromag-
netic Spectrum: A Legal-Economic-Engineering Study, 21 StaN. L. REv. 1499, 1556-57 (1969).

143. A public broadcast network would, of course, be subject to pressure to limit the extent of its
controversial programing just as private networks are, However, since the public network would not
be secking to maximize profits through advertising rates determined by audience size, it would be
better able to cater to individualized tastes by scheduling more programs of restricted audience appeal
during prime time,

144. See Public Broadcasting Act of 1967, Pub. L. No. go-129, 81 Stat. 365 (creating the Corpo-
ration for Public Broadcasting and appropriating $9 million for broadcast operations), as amended,
Corporation for Public Broadcasting Act, Pub. L, No. go-294, 82 Stat. 108 (1968) (denying authori-
zation for the $9 million appropriation). Additional revenue for a government-subsidized network or
programing on private networks might come from a use tax levied on the networks if and when they
use communications satellites extensively. F. Frienory, Due 1o Cmcumstances Beyono Our Con-
TROL 301-25 (1967).
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One economist has estimated that the minimum total franchise value of
the nation’s VHF broadcast stations is $46 million.*® The FCC currently
issues licenses for a nominal registration fee'*® while the licensees, in addi-
tion to the value received from the sale of their franchise, are making ex-
traordinary profits. According to one profit study, “The median ratio of
pretax broadcast income to revenues of the older VHF stations, 1953-1960,
was 33.5 per cent. This contrasts with a median ratio of 12.1 per cent for all
leading corporations reported annually by the First National City Bank,
adjusted for comparability.”**" In 1966 the ratio of pretax profits to expenses
for the 15 network-owned-and-operated stations was 70 percent, while the
ratio for 479 VHF stations was 47 percent.’**

Thus, broadcasting produces high operating profits for most licensees
over and above the bonus of capital-gains benefits accruing from the sale
of licenses. For this reason, the Government need not be overly concerned
that it is undermining the total profitability of broadcasting by recaptur-
ing some or all of the $46 million franchise value for use in public interest
programing.

The major disadvantage of this plan is that it does not transfer the power
to choose what programs will be aired from the Government, the networks,
or the individually subsidized stations to the viewers where it belongs; in
short, it does not guarantee the listeners’ right to hear. Another possible
disadvantage is that, since licenses will go to the highest bidder, the auction
procedure might accelerate rather than impede the trend toward “media
baronies.”**® These baronies threaten to secure enough stations to have a
potentially dangerous impact on the molding of public opinion. This threat
may be substantially reduced, though, by the FCC’s recent move to bar
combinations of radio and television ownership in the same urban area.**

B. Converting to CATV

The disadvantages of selling television franchises would be neutralized if
the plan were used as a condition precedent to a second kind of economic re-

145. Levin, supra note 117, at 157.

146. The FCC has recently been considering increasing the application and license-renewal fees
paid by broadcasters. The fees presently collected amount to approximately $4.5 million. Under the
proposed fee increase, approximately $24.5 million would be collected from broadcasters to cover the
cost of FCC operations. These fees represent less than one percent of the $2.5 billion broadcasters earned
in 1968. Among the fee increases there would be a charge, when licence franchises change hands, of
$1000 plus 2% of the sale price. Obviously, even this fee increase falls far short of the total revenues
that the Government would collect if it sold the broadcast franchises, Broancastine, Feb, 23, 1970,
at 21-22,

147%. Levin, supra note 117, at 153 n.6.

148. B. RUCKER, supra note 139, at 103,

149. See, e.g., Johnson, The Media Baronies and the Public Interest, THE ATLANTIC, June 1968, e
at 43; Editorial, The American Media Baronies: A Modest Atlantic Atlas, Tur ATLANTIC, July 1969,
at 83.

3150. N.Y. Times, Mar. 27, 1970, at 1, col. 7.
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organization, conversion to cable television (CATV). CATV and the pres-
ent form of television differ in their modes of signal transmission; CATV
delivers the picture signal to homes through cables, whereas in ordinary
broadcasting the signal is broadcast through space to the home. The diffi-
culties of overcoming broadcasters’ resistance to CATV could prove equally
as troublesome as those encountered with any of the FCC regulatory mea-
sures discussed in Part II. Successful institution of a CATV system will
do more, however, to implement the listeners’ and viewers’ right to hear
than any of those measures.

1. Development of CATV and its regulation.

CATV first emerged when enterprising individuals erected community
antennas in remote areas where broadcasting reception was poor*** and
connected individual sets to these antennas for a fee. Not only did the cus-
tomers get improved reception, but they also received additional distant
stations for the first time."™ At this stage CATV was merely an extension
of existing broadcast operations and survived with the industry’s blessings.
In the last decade, however, CATV began to prosper in cities, where sky-
scrapers distorted over-the-air reception, and started to originate its own
programs, in addition to carrying the standard broadcasting fare.***

In 1950, bills were introduced in Congress at the FCC’s recommendation
to protect broadcasters from open competition with CATV.*** When legis-
lation was not forthcoming, the FCC gradually assumed regulatory jurisdic-
tion over cable systems.”” Since then, the FCC has imposed a profusion of
rules on cable owners.'*

These FCC rules, along with the resistance of over-the-air broadcasters,
have hindered CATV’s ability to serve the listeners’ right to hear. In a radi-

151, See Note, The FCC's Proposed CATV Regulations, 21 Stan. L. Rev. 1685 n.1 (1969).

152. See Barnett, Cable Television and Media Concentration, Part I: Control of Cable Systems by
Local Broadcasters, 22 Stan. L. Rev. 221, 225 (1970).

153. ld.

154. See S. 2653, 86th Cong., 1st Sess. (1959); S. Rep. No. 923, 86th Cong., 15t Sess, (1959);
106 Cona. Rec. 10,416-36, 10,520-48 (1960).

155. Second Report and Order, 2 F.C.C.2d 725 (1966).

156. The FCC has until recently required cable systems to carry all local broadcast signals on re-
quest, not to carry signals duplicating programs of local broadcasters, and not to import distant signals
into the top 100 markets unless the cable operators could first prove that local stations (especially UHR
channels) would not be hurt by the competition, Second Report and Order, FCC Docket No. 15,971,
2 F.C.C.ad 725, 747, 752, 782 (1966). See text accompanying note 157 infra.

In October 1969 the FCC announced that it would allow CATV to sell advertising and to inter-
connect into regional and national networks; the Commission deferred, however, the issue of whether
persons with financial interests in other media will be allowed to own shares in CATV. First Report
and Order, FCC Docket No. 18,397, 20 F.C.C.2d 201, 202-08, 215-18 (1969). At the same time, the
FCC proposed to make program origination mandatory for all cable systems having 3500 or more
subscribers, Id. at 213; 17 P & F Rapio Rec. 2d at 1586 (1969).

Meanwhile, the Congress has debated a revision of the copyright bill which would require CATV
to pay copyright royalties for the first time. See S. 543, 91st Cong., 1st Sess. (1969). Earlier, the Su-
preme Court had ruled that distant signals carried by CATV are exempt from copyright liability. Fort-
nightly Corp. v. United Artists Television, Inc., 392 U.S. 390 (1968).
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cal policy reversal, however, the FCC recently voted tentatively to permit
CATV to import out-of-town programing.**’ This change will increase the
number of stations that listeners will be able to watch. Although a separate
rule requiring program origination would appear to serve the right to hear
by adding new program sources, a better way to implement the right to
hear, as will be shown, would be completely to separate the functions of
program origination and program transmission.”**

If the Government does nothing further to hinder CATV’s develop-
ment, economic forces will probably push the communications industry
toward greater use of cable for home transmission.*® CATV’s economic
attractiveness is indicated by its prosperity at the end of the 60’s despite a
decade of suppressive regulation. At the beginning of 1969, CATV had
3.6 million subscribers in 2000 operating systems, while 2000 more applica-
tions awaited processing.”*® In 1970 there will be 2400 cable systems serv-
ing 4 million households or approximately 13 million people.’* A further
indication of CATV’s emerging status is the recently proposed creation of
a CATV bureau in the Commission, which would put cable television on
a regulatory par with the other two FCC bureaus—broadcasting and com-
mon-carrier service,'"

2. Advantages of CATYV to the viewers.

For the listener, CATV as a replacement for the present form of trans-
mission would have several advantages. CATV would provide a greater
range of programing, since the viewer could subscribe to special-interest
features—such as first-run movies, sports, local civic events, cultural attrac-
tions, and educational programs—in addition to the present full schedule
of advertiser-supported programs.’® This diversity would be possible be-
cause CATV permits more channels than over-the-air broadcasting. Cable
systems currently carry as many as 20 channels, and at least one system
with 42 channels is under construction.*** Although there is sufficient space
on the spectrum to allow an equally high number of conventional broad-
cast channels, in practice the number of local stations rarely exceeds three
or four. The cost of a license is high, the FCC limits the number of li-
censes, and many UHF stations without network affiliation are unable to

157. N.Y, Times, May 18, 1970, at 1, col. 1,

158. See text accompanying notes 173-74 infra.

159. PresipENT's Task Forck on CommunicaTioN Poricy, FiNaL Report, ch. 7, at 39 (1968);
see note 175 infra.

160. See L. Johnson, The Future of Cable Television: Some Problems of Federal Regulation, Jan.
1970, at 10 (RAND Corp, Memo. RM=6199-FF).

161. N. Jounson, How 1o TALK Back T0 Your TELEVISION SET 154 (1970).

162. BROADCASTING, Jan. 26, 1970, at 55.

163, See L. Johnson, supra note 160, at 87.

164. Id.at 10.
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attract advertisers and therefore go out of business.’®® More channels are
possible on CATV because listeners, as well as advertisers, pay for the extra
program services.

CATYV brings these special programs to select subscribers through re-
moving filters, placed along the cable, that block off reception unless sub-
scribers pay to receive the extra channel.’ This creates an indirect advan-
tage for listeners and viewers in that certain producers, artists, and adver-
tisers (especially political candidates) who are currently deterred for cost or
creative reasons from using a mass medium will be attracted to use CATV
to reach a selective audience. Thus, CATV would stimulate the development
of programs that would not otherwise be created, with the listener as the
ultimate beneficiary. It would be possible to transmit programs exclusively
for doctors, stock market speculators, or voters in a suburban school board
election. In short, CATV promises to become an electronic magazine.
These additional channels on CATV will also permit repeats of programs
and scheduling on subscription channels at prime time rather than on Sun-
day afternoons; thus CATV viewers will be able to see their favorite pro-
grams at several convenient times.'”” Perhaps the most important advan-
tage of CATYV is the ease with which it could be modified for other
sophisticated communication uses, such as picture phones, library informa-
tion retrieval, living-room shopping and banking, facsimile newspapers,
and links to computers and teaching machines.’*

From what is presently known about the technology of CATV, there
appear to be significant economies of scale. Duplicate sets of wire grids
from competing CATV operators are inefficient, because CATV, like the
telephone companies, constitutes a natural monopoly.'® For this reason,
CATYV is an obvious candidate for common-carrier regulation.

3. Regulation of CATV as a common carrier.

If given full common-carrier status, CATV operators would open up
all of their channels all of the time for lease without discrimination to any
person wishing to originate a television program. The cable operator’s func-

165. See G, CuesTer, G, GArrisoN & E. WiLL1s, TELEVISION AND RAD10 46 (3d ed. 1963).

166. See L. Johnson, supra note 160, at 53. The use of filters is expensive; but some such device
is necessary in order to enforce payment from subscribers to a special channel. If everybody could re-
ceive the special channel, then it would be a public good and there would be no incentive to pay for it.
If no subscribers paid for the channel, then advertisements would probably be necessary to pay for the
programs. But advertiser-supported programs will be shaped to appeal to the lowest common denomi-
nator and thereby attract the maximum audience. See text accompanying note 6 supra. Thus, unless
some device is used to enforce payment by subscribers, advertiser-supported CATV will repeat the
bland program fare of over-the-air broadcasting.

167. L. Johnson, supra note 160, at 87.

168. Id. at 55; N. Jounson, supra note 161, at 164.

169. Posner, Natural Monopoly and lts Regulation, 21 StaN. L. Rev. 548, 642-43 (1969). See
also R. Posner, Cable Television: The Problem of Local Monopoly, May 1970 (RAND Corp. Memo.
RM-6309-FF).
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tion, like that of a telephone or telegraph operator, would be to link up
sender and receiver without regard for the content of the message.

The major stumbling block to the regulation of CATV as a common
carrier is the dispute over whether all cable channels should be operated
on a common-carrier basis or whether cable operators should retain the
right to originate their own programs on one or more of the channels they
control.’™ The FCC has stated: “The Commission is concerned about a
common carrier acting as a program originator, and intends to return to
this issue as the industry develops.”™ Unfortunately, in the interim, the
Commission has insisted that cable operators originate programs.*™

At least one economist, however, has argued persuasively that CATV
should be operated on a full common-carrier basis, so that no firm that
transmitted programs would be allowed to originate them. In essence, this
means completely divorcing the medium from the message.””® There are
economies of scale not only in the laying of the cable but also in every as-
pect of cable transmission from the time a program goes into a camera
until the time it reaches a television set. The only time when a program is
not subject to economies of scale is during the time of its creation before
it reaches the camera for transmission. It follows that as long as the trans-
mission process is integrated with the creative process, economic pressures
working to reduce the number of firms transmitting programs will also
work to reduce the number of sources creating programs. Since CATV is
a natural monopoly, there will likely be only one firm in control of the
transmission process. If that same single firm were also in charge of selecting
programs to go on all of the transmitting channels, then a variety of view-
points may not be presented. For listeners to enjoy wide diversity of pro-
graming, there must be a proliferation of message originators, not a re-
duction in their number. Thus, the interests of program diversity suggest
separating message transmitters from message originators.*"

Under full common-carrier status, it is quite possible that CATV, with
its advantages of more channels, better picture quality, and lower costs of
transmission, would virtually replace commercial over-the-air broadcast-
ing and thereby release space on the crowded frequency spectrum for
land-mobile communication and other uses.”® In that event, present broad-

170. See, e.g., L. Johnson, supra note 160, at 55-62.

171. Notice of Proposed Rulemaking and Notice of Inquiry, FCC Docket No. 18,397, 15 F.C.C.2d
417, 421 (1968).

172. See note 156 supra.

173. B. Owen, Public Policy and Emerging Technology in the Media, November 1969 (to be pub-
lished in PusLic PoLicy, Summer 1970).

174. 1d.

175. Recent statements by the Electronics Industries Association implied that a wired nation would
mean the end of over-the-air broadcasting. Broapcasting, Nov. 3, 1969, at 23. See Posner, supra note
169, at 642; BroapcasTinG, Jan. 27, 1969, at 79. But see L. Johnson, supra note 160, at 68—71, which
suggests that although CATV and broadcasters will compete, they can also complement each other
through shared program costs.
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casters and cable operators would have to choose whether to become mes-
sage transmitters or message creators. Those who chose to be message
transmitters would be legally prohibited from initiating or editing pro-
grams. They should accept all comers for a price that reflects the transmis-
sion cost of each message, the demand at the hour transmitted, and a rea-
sonable profit, just as telephone rates do. Message originators should set
whatever copyright price they choose and collect directly from the listener
through subscriber fees.™®

The experience of the motion-picture industry, even though it is not a
natural monopoly as is CATV, offers a possible analogy for the separation
of transmitters from originators on CATV. At one time the major movie
studios were vertically integrated with their own theaters across the coun-
try. Each theater showed only its studio’s productions, thereby restrict-

\ ing the ability of independent producers to find an outlet. In United

| States v. Paramount Pictures, Inc., the federal district court required the

' movie studios to divest themselves of their theater outlets in order to open

- them to other film producers.””” In the wake of the Paramount decision, the
number and diversity of motion-picture producers has proliferated.’™ This
experience suggests that a similar result may be possible in the television
industry.

In 1929, common-carrier status was considered for broadcasting, but
‘was rejected for technological reasons in Great Lakes Broadcasting Co. v.
Federal Radio Commission.'™ The FRC, the FCC’s predecessor, feared that
thousands of stations would be needed to accommodate all the persons who
would want to state their views on the air and that the interference caused
by so many stations’ frequencies overlapping on the spectrum would in-
jure rather than benefit the listening public."*® With CATV, however, scar-
city is no longer a barrier to common-carrier status.'®
' The Red Lion decision implies that the Government has the power,
fthough thus far not exercised, to give broadcasting common-carrier status:

Rather than confer frequency monopolies on a relatively small number of licen-
sees, in a Nation of 200,000,000, the Government could surely have decreed that
each frequency should be shared among all or some of those who wish to use it,
each being assigned a portion of the broadcast day or the broadcast week.*8?

176. See B, Owen, supra note 173, at 10,

177. 85 F. Supp. 881, 895-96 (S.D.N.Y. 1049), o1 remand from 334 U.S. 131, 175 (1948).

178. See B. Owen, supra note 173; see also 2 S. WHitNEY, ANTITRUST PoLicies 161, 180-81, 184~
85, 194-95 (1958). )

179. 3 F.R.C. ANN, RER. 32 (1929), rev’'d on other grounds, 37 F.2d 993 (D.C. Cir.), cert. denied,
28105706 (1930).

180, Id. at 33,

181, The unfortunate reliance of the Court on the scarcity argument throughout Red Lion largely
undercuts the applicability of the case to CATV. See, e.g., 395 U.S, at 367.

182, 395 U.S. at 390-91.
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Full common-carrier status for CATV would clearly serve both the right
of access, since the medium would be required to accept all senders, and
the right to hear, by enlarging audience listening opportunities. It would
no longer be necessary to force increased governmental regulation (such as
the right to hear) onto licensees who now find it against their economic in-
terest to carry any more public interest programing than required. Instead,
with CATV regulated as a common carrier, the listener could specify and
pay for precisely that information which he wishes to receive, without
the need for regulating program diversity.

4. Obstacles to the full implementation of CATV.

Several obstacles stand in the way of common-carrier CATV. A recent
study predicts that full common-carrier operation would have regulatory
difficulties in terms of (1) achieving appropriate pricing, (2) ensuring
nondiscriminatory access to the medium, (3) controlling program con-
tent, and (4) incurring extra transaction costs for arranging and billing
selective subscription channels."®® Whether achieving appropriate pricing
will prove difficult is speculative. A contrary argument suggests that if
CATYV develops to the point where no over-the-air broadcasting service is
available, the local communities would be in a strong enough position to
choose among the several competing CATV operators and to achieve fair
rates without any governmental regulation.”® The second and third pre-
dicted regulatory problems are not unique to common-carrier CATV. As-
suring nondiscriminatory access and controlling program content against
libel or obscenity are concerns under any communication system. The final
difficulty for CATV is extra transaction costs for arranging and billing
subscription channels, but some additional cost is to be expected for a ser-
vice which provides many additional benefits.

There is also concern that a complete conversion to CATV would put
rural communities at a disadvantage, since the high cost of laying cable in
sparsely settled areas may make it uneconomical to do s0.*** A public sub-
sidy could help compensate for this difficulty. At any rate, in an overwhelm-
ingly urban society, this is simply not a sufficient reason to forestall the
transition to CATV.

Another obstacle is that the public, accustomed to “free” television, might
object to having to pay the monthly service charge for CATV."™ The bur-

183. L. Johnson, supra note 160, at 60-61.

184. See Posner, supra note 169.

185. See Note, supra note 151, at 1711, quoting Memorandum Opinion and Order, 6 F.C.C.2d
300, 341—42 (separate concurring statement of FCC Commissioner Kenneth Cox). But see BRoADCAST-
NG, Apr. 6, 1970, at 81, noting that, while CATV reaches only 6.4% of all American houscholds ex-
cluding Alaska, it reaches 23.3% of those in rural counties and 34.5% of those in small towns.

186. Advertiser-supported television is not really free, however, since the cost of television adver-
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den would fall heaviest on the poor. One possible solution would be to give
viewers a choice whether they wanted to watch programs with or without
advertising. Programs with advertising could be subsidized by the sponsors
and therefore free to the listener on a separate channel. On the other hand,
the listener would pay the transmission cost for the programs that attract
no sponsors.

Probably the most substantial obstacle is the resistance of the broad-
casters'®” and movie-theater owners'® to the switch to cable transmission.
Broadcasters oppose the transition because, while CATV would still allow
them substantial profits, they are likely to be less spectacular than at present
for two reasons. First, since the origination and transmission functions
would be separate, CATV operators could no longer make profits on both
phases. Second, a common-carrier system with its multitude of channels
would no longer allow broadcasters to make extraordinary gains on the
sale of licenses presently valuable because of their limited numbers, On
the other hand, people who do not presently watch television might pro-
duce additional revenue by subscribing to special interest programing. In
addition, new uses of cable systems, such as computer links, library infor-
mation retrieval, facsimile newspapers, and picture phones, will generate
profits. In fact, cable operators might be in a position to compete with the
telephone companies for all point-to-point communications.** On balance,
however, broadcasters favor certain profits in the present industry struc-
ture, rather than speculative profits in an industry converted to CATV.

For this reason, broadcasters have sought to influence Congress and the
FCC to inhibit CATV’s development.

5. Media concentration.

The strong antitrust mood among many broadcasting critics also could
be a potential obstacle to CATV’s development.'™ Stephen Barnett has

tising is passed along to the consumer, According to one estimate, the consumer pays $34 annually for
advertising. See B. Rucker, supra note 139, at 101, The CATV subscription fee is typically $5 a month.
See Barnett, supra note 152, at 225,

187. One instance of broadcaster resistance to granting concessions to CATV occurred in June
1969, when the National Association of Broadcasters rejected a compromise agrecment with the Na-
tional Cable Television Association. The agreement would have obviated much of the pressure for
further regulation of CATV by the FCC and Congress. See Broancastine, June 23, 1969, at 42.

188. The National Association of Theatre Owners (NATO) has obtained 10 million signatures
on petitions and has supported 22 congressional bills opposing pay television, whether via cable or
over the air, NATO's desperate arguments against pay-TV occasionally become ludicrous: “[1]f Pay-
TV comes on real strong at least 5000 of the 10,000 indoor and drive-in U.S, movie theaters, employ-
ing many thousands more than that, will be deflated or destroyed, Beyond that, [a NATO spokesman]
predicted, important illumination will disappear from urban neighborhoods, the lights of the local
movie theater, This black-out would induce more crime, he and his understandably partisan organiza-
tion maintain.” Considine, The Big Fight Over Pay-TV, San Francisco Sunday Examiner & Chronicle,
Nov. 9, 1969, § B, at 3, col. 3.

189. See Posner, supra note 169, at 643.

190. See, e.g., Goldin, The Television Overlords, Tur. AtLanTic, July 1969, at 87; Johnson, The
Media Baronies and the Public Interest, Tur ATLanTIC, June 1968, at 43; Editorial, The American
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recently argued at length against permitting cross-media ownership of
CA'TV and other broadcasting outlets.'” Professor Barnett predicts that the
cable operators are not likely to switch to common-carrier status, at least
not all the way. They will prefer to maintain a channel or two for their own
program origination. Barnett acknowledges, however, that there are sub-
stantial prospects that common-carrier obligations will be widely (or fully)
imposed on cable television some time in the future by the federal govern-
ment."”® And he points out that:

If the public is guaranteed access to communication facilities, concentration or

even monopoly in the ownership of those facilities should afford less cause for

concern than would otherwise be the case. If the owners of the facilities are pro-

hibited from originating communications on their own behalf, the need for con-
cern should be further reduced.'®®

In the interim he urges restrictions on any increased local-ownership con-
centration, which could be later withdrawn if unnecessary under common-
carrier status."™

Enacting ownership restrictions now, however, while common-carrier
status for CATV is being contemplated, may negatively predispose the
common-carrier issue. If broadcasters were limited to ownership of only
over-the-air transmission facilities, they would have no choice but to fight
CATV with all of the considerable resources at their command. By anal-
ogy, if the Government had prevented blacksmiths from buying automobile
repair shops, the blacksmiths would have adamantly opposed the transition
to automobiles.

Even if broadcasters were prevented from buying into CATV only in
the local market in which they already held a broadcast franchise, their
overall opposition to CATV would still be vigorous; if the Government
were to impose common-carrier status on CATV, each local broadcast
station would probably find it difficult to survive competition with the
natural advantages of CATV. Contemplating this disastrous result, the
broadcasters could probably deter the Government from ever imposing
common-carrier status on CATV,

On the other hand, if there were no ownership restrictions, then broad-
casters could buy into CATV and protect themselves from a government
switchover to common-carrier cable transmission. One of the reasons that
soft drink manufacturers agreed to drop cyclamates with surprising speed
may be that they already had an alternative product, saccharin, waiting

Media Baronies: A Modest Atlantic Atlas, Tue AtranTic, July 1969, at 83; N.Y. Times, Mar. 27,
1970, at 1, col. 7. y

191. Barnett, supra note 152 passim.

192. Id. at 246-47.

193. Id. at 237.

194. Id. at 247.
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in the wings, which allowed them to stay in business. The evolution of the
communications industry would probably be similarly facilitated by not
preventing broadcasters from gaining cable holdings.

In increasing numbers, broadcasters have been buying into CATV in
order to have “a piece of what knocks them out.”*** Broadcasters accounted
for almost 50 percent of CATV franchise applications in 1967, and they
now have ownership interests in 32 percent of the franchises.””® At this junc-
ture, therefore, truly meaningful restrictions on ownership would not only
prevent future incursions by broadcasters into CATV, but also would prob-
ably require broadcasters to dispose of their current holdings. Even if com-
plete divestiture could be brought about, it would almost certainly stiffen
broadcasters’ resistance to CATV. Broadcasters are not about to stand
quiescent while others profit from CATV development gained at the ex-
pense of their remaining broadcast holdings.

To be sure, owners of several media can stifle competition through spe-
cial combination advertising rates and other devices,"”" but this may be a
necessary sacrifice to facilitate the transition to CATV. The more important
threat of multimedia ownership, that owners can have an inordinate im-
pact on public opinion by reducing the diversity of opinion, need not be
worsened by permitting broadcasters to hold or acquire CATV franchises.
If the Government regulates CATV on a common-carrier basis, CATV
operators will not have any control over the content of the messages trans-
mitted and diversity will be preserved.

The short-run costs of media concentration may be worth suffering
when compared to the long-run benefits of CATV for listeners. By not
opposing broadcasters’ ownership of CATV, the Government would take
a calculated risk on providing the nation with a listener-oriented communi-
cation system fairly soon. The alternative government policy would be to
make mostly marginal incursions on the concentration of broadcasters and
cable operators at the cost of perpetuating the present advertiser-oriented
system indefinitely. If there were no chance of obtaining common-carrier
status for CAT'V, then the latter alternative would be acceptable. Since there
is a chance for a common-carrier CATV system, however, no government
regulation should be adopted which would impede the transition to such
a system.

Both decisions—whether to convert the communications industry to
CATV on a common-carrier basis and whether to require broadcasters to
divest themselves of their cable holdings—rest with the FCC and the Con-

195. An anonymous broadcaster quoted in Welles, The Tangled Tower of CATV, Lirg, Nov. 18,
1966, at 53, 56.

196. N. JounsoN, supra note 161, at 160.

197. See Citizen Publishing Co. v. United States, 304 U.S. 131 (1969).
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gress. The two decisions should be made concurrently, since both actions
are designed to further the diversity of “social, political, esthetic, moral, and
other ideas and experiences” valued by Red Lion. Overall diversity of opin-
ion and programing on the mass media will not be furthered if, in their
zeal to divide media ownership, policymakers weaken the real chance for
diversity through transition to CATV.

6. Summary.

Common-carrier cable transmission is, for two primary reasons, the
preferred means of implementing the right to hear: First, it is the only |
alternative that gives individual listeners a direct choice of diverse program- |
ing; and second, it potentially involves the least amount of interference
with program content by government officials, network executives, and
program sponsors. There are two complementary ways in which the Gov-
ernment can facilitate the difficult transition to CATV. First, by taking
away the extraordinary profits which broadcasters now realize from the
sale of their licenses, the Government could substantially reduce the present
economic attractiveness of over-the-air broadcasting. Second, and simul-
taneously, the Government could facilitate the transition by allowing broad-
casters to continue to hold and purchase CATV franchises.

In its proper perspective, the transition to CATV is neither particularly
momentous nor permanent. Technological advances in over-the-air broad-
casting satellites or discovery of presently unknown means of transmission
may make CATV obsolete in the future. The continuing goal for policy-
makers should be to keep communication regulation abreast with the most
advanced and efficient technology.

1V. ConcLusioN

The emergence of the right to hear in Red Lion reflects the Court’s
recognition of the need to enfranchise the listener and move toward a free
broadcasting marketplace by doing something about the inadequate di-
versity of programing. The Court’s concern with fairness, listener rights,
and balanced programing is a response to the failure of advertiser-supported
broadcasts to represent the full range of listener needs, interests, and tastes.
Since additional public-interest programing runs against the economic self-
interest of the broadcasters, more government regulation has become neces-
sary to ensure service to minority and specialty interests in the community.

The mutual dependence of listener and licensee is expanding. As broad-
casting’s services increase through developing technology, so does the public
need for those services. Inevitably, broadcasting has become a quasi-public
institution. It is not merely a means of expression for speakers but a medium
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for the transfer of essential public intelligence. Even entertainment per-
forms a definite educational function by affecting public taste and in-
terests.'”

Writing more than 20 years ago primarily about print media, William
Hocking, on behalf of the Commission of Freedom of the Press, summa-
rized communication’s role in words applicable to the broadcast media of
today: “It is a need, not a convenience . . . . [Clontemporary man exists
in an immeasurably extended environment—his needed breath-of-air may
be ten thousand miles away. Having made a world of world-breathers, com-
munications has lost its right not to serve them; it is bound by its own suc-
cess.”"” Hocking concluded that under changed conditions where the
media consumer’s needs become more imperative and the variety of avail-
able media sources more limited, his interests might require protection,**

In Red Lion the Supreme Court has moved to provide that protection
for the listener. In so doing, the Court unfortunately chose to refurbish such
old rationales as scarcity, rather than to suggest how changed conditions
might serve as a new foundation for future regulation. The case has told
listeners and speakers seeking access to the media that they have more
power than they have heretofore claimed. And it has warned present li-
censees to use freedom of the press to bolster rather than banish public
discussion.

There are formidable obstacles facing the FCC and the broadcast in-
dustry in fashioning a remedy in response to Red Lion’s assertion of a lis-
tener’s right to hear. Increased regulatory intervention by the FCC is likely
to create new problems of censorship before it ameliorates the existing prob-
lem of low program diversity. If television is to become not merely an
advertising and entertainment medium, but also an instrument of the lis-
tener’s enlightenment, the courts, Congress, FCC, and broadcasters must
cooperatively effect the economic transformation of the industry from over-
the-air transmission to CATV.

Geoffrey L. T homas

198. W. HocrING, supra note 1, at 161-66. “Hence, individual citizens and the communities they
compose owe a duty to themselves and their peers to take an active interest in the scope and quality of
television service which stations and networks provide and which, undoubtedly, has a vast impact on
their lives and the lives of their children.” Office of Communication of the United Church of Christ v,
FCC, 359 F.2d 994, 1003 (D.C. Cir. 1966), quoting, with emphasis added, FCC, supra note 138,

199. W. Hocking, supra note 1, at 166,

200. Id.
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THE FAIRNESS DOCTRINE
AND CABLE TV

STEVEN J. StMmmons*

Introduction

Community antenna television (CATV), or cable TV, is a rap-
idly expanding means for providing a greater quantity and variety
of television service to viewers. As this industry grows it will
change the nature of television programming available to Amer-
ican communities and will solve the technical problem which has
spawned the current regulation of broadcast television. This arti-
cle will examine a specific regulation of the Federal Communica-
tions Commission (FCC), the fairness doctrine, and explore the
question of its application to cable television in the future.

It is the author’s contention that if cable television develops to
the extent predicted by its advocates, the nature of the medium
will at some point become so different from traditional broadcast
television that the fairness doctrine should not be constitutionally
required in cable systems. This degree of development will exist,
from this author’s point of view, when at least 50 percent of all
American households are linked to cable systems carrying 20 or
more channels. It has been predicted that this event will occur by
1980 or shortly thereafter.! At that time the uninhibited market-
place of ideas which the Supreme Court has held the first amend-
ment to require* will be achievable in a cable system without fair-
ness regulations.

It is further contended that the FCC under present Supreme
Court interpretation of its enabling legislation should not have
the authority to impose fairness doctrine requirements on cable
systems. Fairness requirements should not be interpreted to be
“reasonably ancillary” to the Commission’s television broadcast-

*Assistant Professor, Program in Social Ecology, University of California, Irvine.
Member of the California Bar and Federal Bar, Central District, California, B.A,,
1968, Cornell University; J.D., 1972, Harvard University.

1 See text at note 83 infra.

2 See text at note 52 infra.
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ing responsibilities and cannot be effectively justified on this
basis. Even if the courts eventually decide that the FCC does have
the authority to impose cable fairness regulations, the Commission
should not do so in the interest of sound policymaking.

The article will first define the fairness doctrine, look briefly at
its history, and analyze the major Supreme Court case in point.
Next the article will discuss the technology of cable television and
the effect this technology will have on the problems to which the
fairness doctrine is a response. A discussion of the reasonably an-
cillary doctrine — the current rationale for applying the fairness
doctrine to cable TV — will follow. Finally, the policies and in-
terests involved in determining whether to apply fairness require-
ments to cable television will be weighed.

I. THE FAIRNESS DOCTRINE
A. A Definition

The fairness doctrine is the name given to two requirements
which the FCC imposes on all licensed television and radio broad-
casters. First, the licensee has an affirmative obligation to present
controversial public issues as part of his programming. Second,
when a licensee airs one side of a controversial public issue, he
must afford reasonable opportunity for presentation of a conflict-
ing side. The doctrine signifies the unification of these two ideas:
required presentation and fair presentation.?

There are no absolute standards of fairness, and the critical
factors in judging the licensee are whether his action is reasonable
and taken in good faith.*

The Commission does not seek to establish a rigid formula
for compliance with the fairness doctrine. The mechanics of
achieving fairness will necessarily vary with the circumstances,
and it is within the discretion of each licensee, acting in good
faith, to choose an appropriate method of implementing the

3 See Editorializing by Broadcast Licensees, 13 F.C.C. 1246, 1249-52, {1 6-10 (1949)
[hereinafter cited as Editorializing].
4 Id. at 1255, q 18.

e
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policy to aid and encourage expression of contrasting view-
points.®

Licensees must play a “conscious and positive role in bringing
about balanced presentation of the opposing viewpoints,”® for
they have an “affirmative duty generally to encourage and im-
plement the broadcast of all sides of controversial public issues
over their facilities . . . . If a broadcaster cannot get the other
side represented under the auspices of a paying sponsor, then he
must pay for the opposing view broadcast himself.® If no request
is made to present the opposing side, the licensee must program
on his own initiative a presentation of the conflicting viewpoint.®
And a “reasonable percentage” of broadcasting time must be de-
voted to discussion of controversial public issues.!?

The licensee has control over the exact program format in
which the issues are presented, and it is the overall pattern of his
programming rather than any particular program which may
violate the fairness doctrine. On one night he may present solely
one point of view on an issue. If he balances this programming
with effective presentation of conflicting views on other nights,
he has not violated the fairness doctrine. Even if the licensee has
clearly but honestly blundered in presenting one side of a con-
troversy much more powerfully than another, or in not presenting
another side, he will not be “condemned where his overall record
demonstrates a reasonable effort to provide a balanced presenta-
tion of comment and opinion on such issues.”'* His “overall pat-
tern of broadcast service” and his “other program activities” will
always be considered.'?

A subcategory of the fairness doctrine in which the FCC has
issued more specific standards and guidelines is the “personal at-
tack”’® and “political editorial”!* area. If during a broadcast on

5 Letter to Mid-Florida Television 