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OVERVIEW OF THE OFFICE OF TELECOMMUNICATIONS
POLICY

TUESDAY, FEBRUARY 20, 1973

1.8, Sexatk,
Comatrrer oN CoMMERCR,
SuBcoMAITTEE 0N COMMUNICATIONS,
Washington, D.C.

The subcommittee met, pursuant to notice, af 11 a.m., in room 5110,
Dirksen Building, Hon. John O. Pastore, presiding.

Senator Pastore, The hour of 11 has been reached and we will call
this hearing to order.,

OPENING STATEMENT BY SENATOR PASTORE

Today the Director of the Office of Telecommunications Policy is
appearing before the committee to inform us of the activities of that
Office over the past year and to outline its plans for the coming year.
These activities arve set out in great detail in a report submitted to the
Committee by the Office of Telecommunications Policy, and at this
point that report will be inserted in the record.

Over the pust months, Dr. Whitehead, vonr speeches, interviews
and policy statements regarding broadeasting have cansed a goord
deal of concern beeause they have touched upon the very sensitive
areas of censorship, the first amendment, and government influence
over the hroadeast media,

For instance, in your recent speech in Indianapolis, you spoke of
network news and licensee responsibility, and referred to *“elitist
gossip,” “consistent bias,” and “ideological plugola” among network
newscasters,

Subsequently, in a public address in New York City you went to
great length to explain that the meaning of vour Indianapolis speech
had been misinterpreted and misnnderstood by a great number of
people,

In any event, Doctor, one of the main reasons you are here today is
to elarify your position once and for all.

You have aleo spoken publicly about public hroadeasting in ways
that have lead many people to wonder if you aren't veally trying to
make the Corporation for Public Broadeasting morvibund.

Stripped of all rhetoric and subtleties, you told told the educational
broadeasters that by your standards they were not programing their
stations properly, so unless they changed—and you were quite specific

Stafl members assigned to this hearing : Nicholas Zapple and John D, Hardy,
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as to how—permanent financing would always be a thing of the future.
As part of your announced effort to help public broadeast ing, you have
also persisted in urging 1-year authorizations for the Corporation
despite the repeated testimony of experts that a 2-year authorization is
the minimum necessary if the Corporation is to have the financial
stability to function and plan effectively.

Congress, of course, created the Corporation and gave it a mandate.
Many of us still believe the way to change that mandate or to assure it
i being earried out is through Congress, and not by OTP recomimend-
ing funding which is patently inadequate.

And this, Dr. Whitehead, 1s another very important reason for your
appearance today.,

[ would hope, therefore, you will disdain generalities, and explain
precisely what you mean in these very sensitive areas. You owe the
Ameriean people that much.

When the Office of Telecommunications Policy was created it ap-
peared there was an agency of government which would develop an
overall telecommunications policy for the country. At least many of
us in Congress were under the impression that this was the issue with
which OTP would be coneerned.

We supported the reorganization plan because initiative from the
executive branch was long overdue and answers had to be fortheoming
if the American public was to receive maximum benefits from com-
munications technology.

When Dr. Whitehead appeared. before the committee in 1970, I
recited in detail the history of our efforts to obtain such & policy, and
emphasized the urgency of the matter. ITe agreed with the committee,
and stated his intention to proceed.

[ do know that this committee has specifically urged the inter-
ested agencies of Government to adopt a policy regarding provision of
satellite communications for international civil aviation; and about a
year ago the President instructed Dr. Whitehead to proceed with an
updated statement of policy in this area.

For whatever reasons, an aeronautical communications satellite 1s
not. vet a reality. The same may be said of a maritime satellite.

In Angust 1971 this committee agked for the administration position
regarding CATV. In Dr. Whitehead’s report to this committee last
year he said

There is urgent need for policies to gnide the development and regulation of
eable in such a faghion that its enormous benefits can be rapidly achieved without
depriving the society of its healthy programing industry and its essential broad-
casting services,

[ would hope Dr. Whitehead will tell us specifically when we may
expect policy recommendations and legislation to implement them.

Our witness today, Dr. Clay T. Whitehead, is Director of the
Office of Telecommunications Policy. This office was established by the
Reorganization Plan Na. 1 of 1970, Dr. Whitchead serves as the ad-
viser to the President of the United States on all telecommunications

matters. I have a prepared statement which I will not read, but will
insert in the record.

[ see that you have a written statement, Dr, Whitehead. In the spirit
of the first amendment, T will not deny you from reading it. I would
assume that it contains the good things that you have done. We are also
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going to talk to you a little about a few of the speeches that you have
made.

As a matter of fact, T want to say, at this juncture, that T have read
vour speeches several times, both with reference to public television,
and also commercial television. I read your speech of December, the
one you made in Indianapolis—four times.

[ have read the speech that you made at the Americana in New
York—TI have read that twice. Tn your Americana speech, you said
yvour Indianapolis speech was greatly misunderstood. 1 am going to
give you an opportunity, today, to expluin yourself so that we can all
understand you.

I want to say this. There has been a tremendous amount of alarm
generated by your recent speeches in all sectors of our country.* There
has been a barrage of editorial comment on some of the statements that
you made. There seems to be a feeling that somehow, there is an antip-
athy on the part of the administration toward the networks, In an
interview, for example, yon talked about the dominance of the net-
works, and how it is affecting the growth of CATYV,

We would like to have you get into that. In other words, T think, for
vour benefit, and for the benefit of everyone concerned, I think we
ought to put our cards right on the table today, and get a clear under-
standing of exactly what we mean,

I want to say this to you; there is some justification for this alarm
on the part of people. Not to long ago, as you will recall, a certain
commentator—1I'11 mention his name—Dan Schorr—was being in-
vestigated by the FBI, under the pretext that he was being considered
for a position that he had never heard about and nobody had ever asked
him about. He wasn’t even interested.

Naturally. of course, a lot of people were disturbed, that the strong
arm of the White House might be reaching out to inhibit the inde-
pendence of the hroadeast media. I think that if there are any unrea-
sonable fears, they should be allayed here, today; and on the other
hand, if there is any justification for some of these matters that yon
have diseussed I think we ought to serutinize them very closely. In
the long run, we want to preserve the spirit of the Constitution,

I am one of those who is a firm believer in freedom of expression.
I have had®my gripes with the broadeasting industry, and I don’t
want to be placed in the position of being the devil’s advocate today. I
have praised the industry and I have eriticized it. But, through it all
I am a firm believer in the freedom of expression. I come from a State
whose capitol has one of the four unsupported domes in the world.
There is an inseription on that dome, and it captures the spirit of
America, I think.

Indeed, it is the spirit of Rhode Tsland which is the cradle of reli-
eious freedom, Tt is a statement made by Tacitus, and the translation
15, “Rare the felicity of the times, when it is free to think as you like
and say what vou think.”

That is the predicate on which America was built. That is the pred-
icate of the first amendment. T hope that we can take it from there.

Senator Baxer, Mr. Chairman, I commend you on an eloquent and
timely opening statement.

1A compllation of newspaper articles appears at pp. 56,
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a long, detailed dissertation
Whitehead in & previous
eetion with the confirma-
id, that he conceived his

T would not burden the committee with
of my own, except to say that I recall that Dr.
appearance before this subeommittee, in conn
tion of the Deputy Director of his office, sa
job to be to dramatize the work of OTP.

I hope yvou do not think me frivolous, when T say, you sure have
dramatized the job of QTP in the last several months,

I too have read carefully, and considered the Jegislative proposals,
that have emanated from your office. I think they are of o high order,
competence, and ghow a great amount of thought and concern.

They meet headon many issues that have been languishing for a long
time. At the same time, there are many of your proposuls and some of
your statements that have been highly controversial, and that may or
may not be fully understood or misunderstood.

For my part, I look forward to these hearings and your appearance
before this subcommittee as an opportunity to thoroughly ventilate
vour viewpoints with respect to specifie legislative proposals, such as

cense renewal. cable TV copyright, and many, many others, as well
as your more general points of view vis-a-vis, the role of television, of
network television, and nefworl news coverage.

Whether that is coupled with specific legislative proposals or wheth-
er it is not in your point of view, 1s algo an important matter,

So, I join with the chairman in weleoming you to this subeommit-
tee hearing, and we look forward to a lively and energetic conyersa-
tion, and I onece again, say, if you get out to dramatize the job of OTP,
some of your speeches have certainly been successinl,

Senator Pasrore. Any further comments on the part of the members
of the committee, before we hear from Dr. Whitehead ?

Senator Moss. Not at this point,

Senator Pagrore. You may proceed, Doctor.

STATEMENT OF DR. CLAY T. WHITEHEAD, DIRECTOR, OFFICE OF
TELECOMMUNICATIONS POLICY

Dr. Witrrriean. Thank you, very much, Mr. € hairman.

This is the first occasion that I have had to appear before this stth-
committee to diseuss the activities of the Office of Telecogmunications
Poliey.and I appreciate the opportunity.

I share your feeling that the open exe
of these matters is of utmost priority, and I welcome the opportunity to
do that, today.

[ have prepared a statement covering the programs
in the Office in 1972 and 1973, With your permission, I will introdunce
that for the record, and briefly summarize it here,

Senator Pastore. Without objection, s0 orderoed.

(Copy of Office of Telecommunications Policy’s activities and pro-
grams 1072-T3 follows:)

hange of views and the airing

and activities

FoRewoRD

Calendar 1972 was the second full year of operation of the Office of Tele-
communications Poliey. The following report smnmarizes the prineippl activities
ot the Office in the four broad areas of Its concern, and sets forth the principal
programs contemplated during the present year. Omitted are those netivities
related to internal organization and management, and also to routine operations,
gueh ag review of legislation referred for comment by the Office of Manngement

and Budget.
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I, DoMmesTIc COMMUNICATIONS
A, COMMON CARRIER COMMUNICATIONS

Common carrier communieations is for the most part a monopoly publie utility
serviee provided by the Bell System and independent telephone companies, The
performance of the industry has come under inereasing criticism in recent years,
and it has been proposed that various segments of common earrvier operations be
apened to competition, In response to such proposals the carriers have asserted
that the benefits of economy of seale and operational integrity derived from in-
teernted ownership and operation far outweigh any potential customer benefits
Trom competition,

(/IT has initinted severnl investigations into these questions, The ultimate
aims of these studies are, first, to develop recommendations as to which aspects
of common carvier operation can safely be opened to increased competition, and
whichi should rvemain under integrated control; and, second, to determine the
regulatory principles and practices best designed to ensure that noncompetitive
operations remain efficient and innovative,

Principal studies and findings to date include the following :

1. Domestic Satellite Communications

OTP hns consistently found that there are insufficient economies of seale in
domestie satellite communications to warrant government restriction of com-
petition, It therefore recommended to the FOC that any technically and finan-
cially gualified applicant be allowed to establish and operate satellite systems on
u competitive basis, and participated in the FOC hearings on this subject, Sub-
cequently, the POC adopted what is essentially an open entry policy with respect
{o the provision of communications services via domestic satellites,

2, Npecialized Communications Carviers

The entrey of new communieations carriers offering “specinlized” services (gen-
erally any services other than public telephone, e.g, data, private line, video in-
terconnection) in competition with the existing telephone carriers was approved
in principle by the FCC, but a number of issues which conld determine the prac-
tienl feasibility of competitive entry were left unresolved—such as the allowable
wonopoly pricing response and interconnection constraints.

To assess the implications of these issues for long-range public poliey, OTP
{nitinted three major programs, Pirst, OTP undertook a major study to identify
and quantity scale economies in the provision of all significant voice, data, and
video common carrvier services by Individual funetional areas (i.e., long-haul
transmission, toll switehing, loeal distribution, terminal supply, and general pro-
vision of service), This is necessary in order to decide where monopoly should
be protected from competition or I8 inevitable, from where it is not. OTP also
explored varions pricing policies with a view toward determining which of these
policies would promote the greatest efficiency in the monopoly area, as well as
prevent hidden subsidies from arising, and best promote competition.

Second, OTP began to investigate the technical and economic implications of
alternative interconnection policies which, among other factors, will be a major
determinant as to whether eompetition in the supply of terminal equipment (e.g.,
telephone and data sets) to be used with the existing telephone network is
viable. This investigation will serve as the basig for recommendations for new
legislation or regulatory policy.

Finally, OTI began an examination of the benefits and feasibility of a broker-
are market—ie, a market in the resale of communications services by non-
common carviers—and an evaluation of possgible impact of removing current re-
strictions on such activities on common carvier operations, revenues, revenue
requirenents and service arrangements under various policy alternatives.

Taken together, these three programs will provide guidelines for publie policy
regarding the major structural characteristics desirable in this iudustry group.
3. Common Carvier Regulation

Tven if it is feasible to allow new communications services to develop on a
competitive, rather than monopoly basis, and to introduce competition into se-
lected existent aspects of common carvier operations, this will affect only about
10-209% of eurrent total common carrier operations, Most common earrier opera-
tiong, notably the publie telephone service, will continue to be monopolistic for
some time,
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Effective regulation of monopolies is necessary to prevent investments in in-
efficient. facilities, excessive rates and profits, technological obsoleseence, serv-
ice degradation, and other problems, bhut it is difficult for government 1o second-
guess a large public utility on detailed investment and opernting decisions, For
this renson, in the coming year OTP will continue to explore the desivability of
encournging better public performance of regulated utilities through improved
policies rather than Inereasingly detailed regulation.

a. Depreciation Programs.—The common carrier industry is heavily capifal
intensive, requiring sums for the expansion and replacement of facilities of
close to $10 billion per year. OTP is very much concerned with the cost of ob-
taining such large amounts of capital, ag well as the Impact of the demand for
guch eapital, Congequently, it I8 earrying out a study of common earrier deprecin-
tion policy with the alm of determining how eapital can be generated internally
under varlous depreciation alternatives, at what costs, and to whom : and also
how depreciation policies generally c¢an affect the rate nt which new techinologios
eapable of reducing both eapital and operating costs are implemented, Common
carrier equipment is typically depreciated over very long periods correspond-
ing to the expeeted physical life of the equipment, although the wseful life
18 often mueh shorter due to rapid technologieal advances, This is only one aspect
of depreciation policies that aflect common earrier financial decisions aml eus-
tomer rates; other aspeclts are disposition of fixed asset salvage, separation of
depreciable and nondepreciable investments, and purchasing policies of common
carriers along with the pricing policies of thelr supplicrs. In 1972, OT mnde an
overall investigation of the depreciation practices, objectives, effects, and ulterna-
tives in the common carrier Industry.

b, Aceounting Programs.—OTP is also conducting an in-depth study of the
FOC's Uniform System of Aceounts for common earriers, the objective of which
is to 1dentify the full range of operating Incentives implied for the carriers by
this regulatory reporting system and the effect these in turn have on the qunal-
ity and cost of service. One of the study's major findings to date is that the
classifieation for eapital facilities costs and for opernting costs bears no rela-
tionship to the elassifieation for service revenues, and thus the Uniform Sys-
tem enrrently can provide little or no guidance in assessing the rensonnbleness
of the rate of return for particular services, Other issues which will be con-
sidered witihin the study this coming year ave the types of incentives and con-
trols under the existing system of accounts that govern the classification of
expenditnres as either eapital or operating costs, the treatment of as=et salvage,
and the method of tax accounting, Additonally, the possibility of making certain
changes with respect to station connection aceounting and installation pro-
cedures—ehanges whieh could add substantially to common earrier eash flow
a8 well a¢ to customer options in instrument selection, payment and rearrange-
ments—will be explored,

B, CARLE TELEVISION AND BROADBAND COMMUNICATIONS

Broadband cable systems represent a new communications medinm which
can Inerease consumer chofee In television programming and provide many new
communication services hitherto unavailable. The immediate effect of cable
expansion, however, is to disrupt gome of the distribution practices of the
existing television industry and to threaten the economic position of some
broadeast stations and copyright owners, There is urgent need for policies
to guide the development and regulation of cable in such a fashion that its
enormous benefits ean be rapidly achieved without depriving the society of its
healthy programming industry and its essentinl broadeasting services.

In 1972, OTP undertook a series of studies and investigations to idenfify
and iMuminate partieular aspects of broadband eable development that require
policy eomgideration. and to develop policy recommendations,

Two of these studies have been completed @

(n) A study of the present and projected costs of hroadband cable sysfems,
to serve as a basis for estimating future growth patterns and rates of develop-
ment of eable distribution systems ;

(h) A study directed to the development of an industry gimulation model
to be nsged in econjunction with the results of (a) and (e¢), below, to predict
future industry development,

A third study has yielded significant information and is close to com=
pletion :
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() A study on projected consumer demand for eable television as a funetion
of population and market characteristics, to enable the formulation of alternative
regulatory policies appropriate for different economic environments.

In addition, the following study was initiated in January of 1973 :

(d) A study to determine the most economical way of congerving and en-
hancing broadband communications services in low density rural arens, where
cable technology may not be economically fensible,

In addition to thees studies, OTP has provided supporting analysis and de-
veloped alternative poliey options for the I'resident’s Cabinet committee on
cable television, In this work it has examined, among other matters, the eco-
nomic and social effects of vertical integration in the production and distribu-
tion of cable television programming; the probable impact of expected eable
growth on the broadeast and copyright industries; the problems of nccess
to the cable medin for all segments of the publie and industry; and considera-
tions pertaining to joint ownership of broadeast, eable, and telephone facilities,
Policy alternatives pertaining to these various matters were developed for con-
sideration by the Cabinet committee. The results of this activity have been
presented to the committee, which is expected to complete its report in the near
future,

A significant achievement in the cable television field was resolution of the
long-standing controversy concerning distant signal importation, that is, cable
use of signals broadenst by out-of-market television stations. The distant signal
question involved complex, interrvelated issues such as CATV's need to offer this
service in order to attract capital and begin its growth, the effect of distant
signal competition upon the economie stability of loeal radio and TV stations,
program suppliers’ need for copyright protection, and the publie need for a
wide diversity of quality program serviees, Sinee OTP believed that delay and
uncertainty would be harmful to the public interest, it agreed to act as medi-
ator in the digpute, The principal private parties ultimately agreed upon a com-
promise plan, the main feature of which was to supplement the then existent
FCO rules with regulatory and legislative copyright and exclusivity provisions.
Main elements of this plan were ultimately reflected in rules which the FCO
adopted in March of 1972, Congress is still considering the copyright provision
of the plan, the main element of which is to establish a schedule of fees gov-
erning the use of copyrighted programs, or if such a gchednle cannot be agreed
aon, compulsory arbitration. OTE will retain its interest in this area and follow
developments closely.

In addition to the above activities, OTP is coordinafing, with HUD and HEW
as major participants, the design of a demonstration program that wounld show
effective nnd economienl uses of brondband eommunications for the delivery of
publie gervices and would allow Industry to test earlier than otherwise possible
the potentinl of broadband communications for innovative non-public services,
The program would be a joint government and industey undertaking that wonld
ultimately benefit both the private and publie gectors, During 1973, OTP will
continue its coordination of interagency effort, and will guide the demonstration
program through its various stages, including the planning of specifie experiments,
the selection of demonstration sites, and the enlisting of state and loeal govern-
ment participation. Finally, also during 1973, OT'* will inifiate a study to evaluate
the economics of allowing consumers to purchase television programs directly
over eable, This study will enable an assessment of the desirability and feasi-
hility of sueh systems and their potential role within the broadeasting and cable
industries.

C. BROADCASTING
1. Public Broadeasting

The Public Broadeasting Aet of 1067 created a framework for educational and
instruoetional broadeasting, lnrgely as envisioned by the Carnegie Commission on
Edueational Television, However, the means of establishing a stable source of
federal support funds which would aveid detailed government oversight of
program content, was left unvesolved and has remained so, In addition, the years
sinee 1007 have witnessed the development of important new technologies for
which no provision is made in the Publie Broadeasting Act,

During the past two years, OTP songht to achieve amendments fo the Act
which would eliminate both these deficiencies, It econsulted with interested orga-
nizations in publie broadeasting and with the relevant agencies of govermment,
and reviewed a range of approaches to new legislation,




8

Last year, OTP worked with the Congresd and submitted a bill providing for
an additionnl year of funding for CPB and assuring federal funding of individual
publie broadeast stations. Congress, however, adopted o different bill which would
have increased the federal funding of public broadeasting by more than $115
mwilllon over a period of two years, As a practical matter, the bill would have
undercut any hope of resolving the various problems that have developed in
publie broadeasting regarding its structure and the various relationships between
the local stations and the national erganizations, Consequently, the President
vetoed the bill,

In the coming year, OTE will prepare legislative proposals to continue funding
of public broadeasting by the I'ederal Government,

2. License Renewal Policy

One of the major broadeasting eontroveries of recent years hag involved the
trienninl license renewnl process, Although all can agree that o broadeaster who
has performed well in the publie interest should have his license renewed, the
Congress, 1'CC, and the courts have steuaggled with the questions of what is good
performanee and what standard should be used to judge the incumbent lcensee's
performance in the face of a chnllenge to his renewal application.

Becuuse the search for standarvds comes al o thne when community interest
in Heensee performance is stroug and when competition for licenses is inereasing,
a certain amount of undesirable instability has been injected into the broadeast
Ing industry, The regulatory process has hecome fronght with delay and uncer-
tadnty, and the industry's ability to serve the publie has suffered,

Late in 1971, OTPE developed and proposed for public discnssion a wide-ranging
series of suggestions for modifying the Communications Act of 1034, one of which
dealt with leense renewal polley. OTP pointed ont the dangers of adopting
renewil standards that led to government supervision of program content. It
propoged for discussion g more “nentral” renewal standard that would place
the primary emphasis on the leensee's being attuned to the programming needs
and interests of his loeal andience. Using this standard, a preminm would be
placed on the obligation to be directly responsive to community problems and
I8sues ; licensees who had met this obligation would be assurved lHeense renewal,
This wonld lead to needed stability in an industry that must make relatively
long-term commitinents to public service,

In December of 1972, following further study of the license renewnl process,
O proposed that the legislative provisions governing license renewals be re-
vigsed, It proposed an amendment to the Communientions Act of 18934 which wonld
make four revisions in the present venewal process ; the extension of the term of
license from three to five yenrs; the requivement that policies concerning quali-
fications to hold a license be made solely through rule-making ; the establishment
of specific procedures fo be used in the event that a renewnl application is chal-
lenged hy a competing application : and inally, the prohibition on nse by the FOC
of predetermined performance erviterin to be used in evaluating renewal
applientions,

The proposed legislation secks fo establish a regnlatory environment which
allows for competition for the grant of a lcense, and, at the same time, reduees
the uneertainty and instability that has heset the industry,

8. Fairness Doctrine and Aceess to the Broadeast Media

Another eritieal issue—one that is eentral to the rvole of the mass media in an
opell society—I18 that of public access to the broadenst media for disenssion of
and information about controversial public issues, The POC's Fairness Doelrine
requires the broadenster to make fime avallable for the presentation of cons-
trasting viewpoints once a partlenlar side of a controversinl issue of publie
uportance hias been expreossed, Although not originally  confemplated, this
“fnrmess” obligation 1s now being enforced on an issue-by-issie, case-by-case
basls, instead of through an overall evaluation of whether the hroadeaster has
kept the pablie well informed, with reagonable thae for contrasting views, When
enforeed in this manner, the broadeaster's journalistie determinations are re-
peatedly gecond-guessed by the FOC and the conrts, and sinee these are agencies
of government, the decigion a8 to who shall speak on what issues hecomes part of
the governmental process, This diminishes the “free press” discretion of the
licensee and tends to eonvert hroadeasting from a private enterprise activity to
n government supervised service,

A major inecentive for ense-by-ease application of the Fairnéss Doctrine is the
fact that individuals' aceess to the media for discussion of controversinl issues
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can _only effectively be achieved through that device. Broadeasters do not ordi-
narily sell their advertising time for such purposes—partly because they may be
compelled to “balance” such presentations in their program time,

In 1971 OTP studied the history of Fairness Doctrine enforcement and the
closely related problem of aceess to the media. As part of the series of suggestions
for modifications in hroadeast regulation made in October 1971, OTP proposed
that there be considered a right of nondiseriminatory access to TV advertizing
time, accompanied by the elimination of any reguirement that paid views e
“balanced” by views expressed in program time, In program time, OTIP sug-
gested that the fairness obligation ultimately should be enforced by an overall
inquiry into the licensee's jonrnalistic responsibility at license renewal time,
athesr than in the ease-by-case fashion now employed.

Under the present structure of broadeasting—the technical seareity of chan«
nels available as broadeast ontlets, and the reliance on persons entrusted with
these outlets to serve as a vehicle for informing the public—the Fairness Doc
trine itself is necessary for the time being as a means of preserving the public's
right to be informed. However, the means and mechanisms of enforcing the Doc-
trine must be improved, and governmental intrusion into program content must
be minimized, Enforcement of the Fairness Doetrine throungh a review of the
broandeaster’s overall peformance and programming at license renewal time,
rather than through case-by-case adjudication, would be a step in this direction.

OTP will eontinne during the present year to explore various alternatives for
golving the fairness and access dilemmas. It will seek to assist the Congress and
the I’C'C in devising mechanisms to enhance free expression and to minimize
government intervention in the marketplace of ideas,

4. Radio Regulation

For many years, radio brondeasting has been regulated as an afterthonght to
television, Some of the rationales and assumptions, such as searcity of outlets
and restricted entry, which shaped early radio regulation and still justify regu-
Intion of television stations, have been rendered meaningless by the phenomenal
growth in the number of AM and I'M radio stations, offering widely diversified
specinl program services to the publie,

In 1971 OTP proposed to the FCC that it undertake an experiment in radio
deregulation, with a view toward lessening the regualtory controls on commer-
cinl radio programming, commercial practices and other nontechnical operations.
The proposal was supported by an OTP Staff Paper setting forth the reasons
guch an experiment seemed appropriate and promising. In response, the FCO
instituted a program to reassess its regulations governing radio, and is in the
process of acting on its findings, OT1" will continne working with the Commis-
wion, broadeasters, and publie to provide recommendations as to how radio regu-
lation ean be improved.

&, Reruns of Networks Programs

In recent years, the portion of network prime time devoted to reruns of original
programs has increased dramatically., The increase in reruns has resulted in
a diminution in the variety and creativity of programming available to the
public and, by contracting the market for new programs, has threatened the eco-
nomic underpinnings of the program production industry.

However, it has been unelear what the cause of this change is, and what are
the available techuigues for dealing with it. On the one hand, the shift to more
reriuns may be attributable to unfair use by the networks of their monopoly
position in buying and distributing programs. Or, on the other hand, the trend
may be due to inexorable market forces, such a8 inereases in program production
costs not covered by commensurate rises in advertising revenues, Betler knowl-
edge of this is required as a basis for determining whether Federal action is
NECessary.

In view of the importance of thig matter to the viewing public and to the
health of the program production indusrty, the President requested that OTP in-
quire info the causes of increases in network reruns, and, if appropriate, recom-
mend remedjal action, OTP is completing its study and is preparing its report for
the President,

D, FEDERAL-STATE COMMUNICATIONS

Tssues affecting state and local governments arise in every area of communi-
cation policy and in varying contexts. For example, the planning of a national
emergency communication system requires state and local participation ; regula-
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fion of the communieations common carrvier industry has traditionally been di-
vided between the Federal Government and the states, Regulation of CATY
gystems hag involved both federal and loeal authorities pubilic broadeasting and
educational communications involve state and loeal governments to a slgnificant
degree; the operation of publie safety communications systems (police, five,
amblance, ote,) s usually under the direct operiational control of local officials ;
and in many eases, loeal governmental comimunication facilities and services are
funded in whole or in part through federal grant-in-aid programs.

o provide guidance and assistance to state and loeal governments, OTP un-
dertook and completed the following tasks: (A) a review of the various federal
telecommunication assitance programs; (B) fhe issuance of OTT Cireular Num-
ber 2 requesting all executive agencies to proyide information on their current
and planned telecommunications research progriins which might aftect state
and loeal programs; () studies for the states of Hawall and Alaska to identify
thetr unigue communientions requirements; (D) the preparation of a Cable Com-
munications Handbook for local government officials to provide a basis for com-
munity planning and decision; (1) a conference between communiciations offi-
cinls of Fawall, Aluska and the U.8. Trust Territories to strengthen their com-
munication planning procedures,

To provide national policy guldance to state and loeal governments on the
fmplewentation of the nationwide emergeney telephone munber “0117, OTP has
prepared o coordinated national policy, contracted for o community planning
handbook on “011" implementation, and provided for the establislunent of a fed-
ernl hiformation elearinghonsge on “011."

To provide support for public safety telecommunications, OTP 18 seeking the
improvement of the national law enforeement teletype system (NLETS), which
services state and local law enforcement agencles in 48 states, OTD is also por-
suing an effort to identify the issues that arise from the potential delivery of
public services via modern communication methods (CATY, satellites, ete.) with
particular emphasis and priority on the communication aspects of the delivery
of emergency medical gervices,

Finally, 0P maintains a continuing program of consultation with state public
utility commissions and with the PCC concerning the impact of specialized com-
munication carrlers, cable systems, specirunll USNEe, data communications and
other developments in comunications which involve regulatory policies and prac-
tices, OTP engages in an active dialogue with state and loeal officials in order to
regpond to communications problems and lssues as they arise,

E. MOBILE COMMUNICATIONS

The frequency spectrum available for mobile radio gervices has been tripled
by the FOC in a series of actions taken in 1970 and 1971, The mobile communica-
tions Industry should no longer be limited by a frequency shortage but will face
more clearly classical supply and demand Hmitations, This will raise a number
of issnes as to appropriate types of new systems, new gervices and the institutionnl
structure to support them and the manner in which the larger bloe of spectrum
will be sub-allocated among the competing mobile gervices. The transition from
spectrnm gearcity to spectrum abundance must be regulated to create an industry
structure that 1s sensitive to future demands for communications services of all
types, including improved mobile telephone services for all areas, integrated
dispateh services, and publie telephone seryices for domestic aireraft, It is equally
important, as the spectrum avallable for mobile communications expands, to
provide for the maximum amount of competition, both in the manufacture and
sale of equipment and in the actual provision of service to the publie,

In early 1972, OTP commenced a program, using staff, contract, and Policy
Support Division resonrces, to assess the technieal, economie, and institutional
effects of proposed new mobile systems and services and to fomulate policy gulde-
lines for the development of the expanded industry including gnidelines for the
introduction of competition. It is expected that the results of this program, along
with recomendations to the FCC concerning policy guidelines for mobile com-
municationsg will be forthcoming soon. Additionally, in cooperation with the
FOC, DOT, LEAA, HEW, and HUD, OTE will continne to assess the feasibility
of n pilot program to demonstrate innovative uses of mobile communications
gerviees in support of public safety, emergency health services, highway safety,
and transportation in general.
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F. NEW TECHNOLOGY

Dhuring the past decade, there have been radical improvements in communica-
tions technology resulting from independent research and development of U.S:
industry, research in the academic community, the U.8, space program, and other
government-sponsored R&D, These technologies provide opportunities for vastly
improved and expanded communications services, which could have significant
social and economie effects if exploited properly.

OTP maintains in conjunction with the National Secience Foundation and the
Department of Commeree, an ongoing study effort designed primarily to identify
arens in which new technological advances arve occurring and to evaluate the
effect of these technologies upon the existing structures of the domestic com-
munications industries, In 1973, OTP plans to identify the current state-of-the-
art in the major fields of communications technology, to determine the existence
of any gaps in resenrch, and to anticipate any potential future policy problems.
1 necessary, OTP will recommend policy guidelines regarding the applications
of new technology.

G. COMPUTERS AND COMMUNICATIONS

In recent years, the two separate industries of computers and communications
have come to interseet in geveral important arveas, The use of computers in com-
munieations has enabled, or made considerably less costly, new modes of trans-
mission, switching, network design, and system administration. Conversely, the
use of communieations in conjunction with computers has permitted the sharing
of data-processing resources and the pooling of information banks, and has pro-
vided an aecess to computers that has opened up new opportunities across the
entire spectrum off endeavor, including business, education, and social services,
to name only a few.

The concerns in this area are in part common with those of other areas of
domestic communications : Determining the divigion between competition and
regulation, and for the latter, defining a governmental role which avoids inhibit-
ing or restricting the flow of ideas and information, At the same time, however,
computers and communications pose some issues which are unique, such as the
threat to privacy, equal opportunities to information, and the protection of
intellectual property rights,

OTP has commenced one program in this area which will be vital to the task
of providing poliey gnidance, It initinted a review of the basic economies which
underlies computers and communications, and therefore, to a great extent. control
hoth its own development and the requirements for policy. From this program,
it is expected that a basic understanding of this new combination of industries,
as well as the analytie tools and concepts needed to guide it, will be developed,

II, GOVERNMENT COMMUNICATIONS
A, FEDERAL COMMUNICATIONS POLICY AND PLANNING

The Federal Government's own communieations consume from 5 to 10
billion dollars per year. The major concerns in this fleld are avoidance of
duplication, effective management of the acquisition of new systems, achieve-
ment of compatibility among systems, and satisfactory operating performance,

The major objectives of the O program in the area of Federal communica-
tiong are: first, identifying all the ecommunications activities and resources
of the Federal Government ; second, determining the needs for effective informan-
tion exchange among the various departments and agencies: third promoting
economy in the government’s use of communications, through sharing of
facilities, elimination of duplieation, and effective use of commercial services:
and finally, encouraging the use of communications to improve productivity and
enhance coordination of Federal Government activities, During 1973, arrange-
ments for the interagenecy coordination requived to achieve these objectives
will be strengthened and aligned as appropriate with the Administration plan for
the coordination of departmental activities, The areas of government comn-
munications to be involved are: communications networks, aids for radio
navigation, satellite programs, communications of the Executive Office, audio-

visual activities, equipment and facilities standards, and procurement prac-
tices.
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In the previous year, OTP completed a review of all existing studies and
analyses pertaining to the integration of the two largest comunleations net-
works in the Federal Government, the AUTOVON network and the Federal
Telecommunication System. Based on this review, it was decided that the
gystems should not be merged. However, this review revenled conflicting con-
slderntions concerning the degree of interconnection and inter-usage that shonld
be sought. To resolve these conflicts, OTP divected a field test of service fo
selected military installations to obtain ficst-hand data relative to economic
and sgervice benefits which might acerne as g result of mutuality of service.
The test has been completed and the results are being analyzed, Completion
of the analysis will provide adequate information npon which to base deci-
sions concerning further integration or interoperability of military and civilian
comunications activities,

OTP has completed a review of existing and planned radio navigation aids
operated or used by varions elements of the Federal Government. 1t has begun
work with the affected Federal departments and OMB to (1) coordinate the
navigation satellite programs of the various departments: (2) determine the
minimum mix of navigation alds and systems to meet government and eivilian
requirements; and (3) structure a coordinated natlonal navigation program,

It has formulated a plan to designate a single system for long-range generil
purpose navigation and will Issue this plan to the affected department for
planning and budgeting guldance and to the eivil comuumity for s information.

The major portion of review of the govermment's present communications
satellite program initiated last year will be concluded in 1973, The collection
of information with regard to such programs is neavly complete. Several pro-
grams have already been identified for a more detailed analysis which will
be almed at identifying satellite systems which ean be (1) reduced or elimi-
nated, (2) consolldated with others, or (3) expanded to serve additionn] users,

A major consideration in the design of government conununieations systems
i# selecting the best means of meeting unigue needs, parvticalarly those of the
national security community, Special requirements for survivability and se-
enrity, for exanmple, can bhe met by highly speclalized systems, or by designing
general purpose government networks toinclude these feafures,

Meeting such requirements creates o dilemma for poliey makers, Specialized
systems with limited eapacity are relatively ineflicient for day-to-day use. and
seem costly if relegated solely for emergency or backup use, On the other hand,
incorporating special features in general purpose systems ralses the cost of such
gystems for all users and can result in an unwarranted expansion of the de-
mand for suech features, This dilemma must be taken into aceount in develop-
ing policles and plans affecting Federnl communications and a more explicit
dtrategy must be developed for resolving it, including the development of good
working relations with the Departinent of Defense and other national security
ngencies. -

A study hag been completed of the applicability of new communications tech-
nology to the unique needs of the Executive Office of the President, Parclealar
emphasis was given fo the possible utility of wideband and high speed datn
services. This study provides guidelines for the introduction of new equipient
when and as needed, while ensuring that all equipment it Into an integrated
gystem capable of evolution as technologienl potential amd government needs
change. During 1073, key technieal and economie gquestions will be resolved, and
a demonstration of selected new capabilities will be hegun, This will also pro-
vide o basis for recommendations on other interagency communications systems,

OTP I8 conducting an interagency study to fmprove the muanagement of all
andio-visual aetivities within the Federal Government. This stady will review
in-honge versug contraet decisions for the production of aundiosvisual materials,
the volume of and need for government-owned facilities nnd equipment, and the
potential for Interagency coordination and cooperation for effective utilization of
such faeilities and equipment.

An improved process for the development of Federal communieations standards
has heen established with Initial emohasis on standards for data commnnicntions
and standards to promote the interoperability of government communientions
networks, In 1978, emphasis will on one of the key elements of such networks,
modulator-demodulators, or modems,

A review of government policies and praetices for the procurement of fele-
communieations equipment and serviees has been started. Its goal 18 to develop
updated and improved government policies and practices in the light of recent
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changes in regulatory practices and in the struncture of the industry, particularly
the introduction of competitive suppliers of specialized services and intercon-
necting equipment. One important factor in the study is the clarifieation and
application of the government's policy of maximum reliance on the private
sector for the provision of services and facilities. Another is the problem of re-
conciling conflicting approaches to computer and communications procurement
when systems composed of both elements are involyed, A third factor of im-
portance which will be considered is the unigue and difficult problem relating
to the procurement of satellite communication systems and services,

Finally, O has established the Govermment Communications Policy and
Planning Council, The Council, consisting of representatives of key Federal
agencies, will provide a focal point for bringing the potential benefits of com-
munications technology to all Federal agencies as a means of increasing pro-
ductivity, coordinating operations, and improving the delivery of services to the
public. The Council will enable these benefits to be obtained without costly
duplication or bureaucratic delay, and through effective cooperation among all of
those responsible for Federal communications poliey and planning.

H. EMERGENCY PREPAREDNESS

The purpose of the emergency preparedness program is to insure that na-
tional and Federal communications resources will be available and applied, in
emergencies, to meet the most eritical national needs, This is a demanding task,
because of the numerous contingencies that must be provided for-—both with
respect to the nature and loeation of the disruption and with respect to the
nature and location of the services which, in one or another circumstance, it
must be considered vital to restore. Emergency communications plans and capa-
bilities must comply with three basie principles: first, maximum dual use of
facilities for bhoth emergency and routine operations: second, balanced sur-
vivability among communieations and the faellities which are supported by
communieations ; and third, focusing of responsibility to assure accomplishment.
These prineiples are implemented within the framework of the Federal Govern-
ment's overall emergency preparedness program, only part of which deais with
telecommunications,

Policies and plansg for managing the nation’s telecommunications resources
during war emergencies or natural disasters have been completed. These plans
delineate the responsibilities of various Federal agencies regarding telecom-
munieation, and indicate the coordinating arrangements to be used.

In 1972, OTP enguged in a review of the policies and procedures under which
eritieal private line services would be restored by the United States communicn-
tion common earriers, This review resulted in issuance by OTP of revised policies
and procedures for the restoration of such services under a system of defined
priorities, Work is now proceeding in conjunction with other Federal agencies
to evaluate the currently assigned and requested priovities and to determine
whether, and how, the number of priority circuits should be rednced.

With regard to its responsibility of determining policy for warning citizens of
attack or of emergencies, OTE in 1971 issued g policy that any use by the public
of home radio reeeivers in a nationwide radio warning system would be strictly
voluntary, At that time a number of studies were undertaken to determine the
most effective and econontle alternative approaches to providing warning. Several
of these studies will be completed during 1973, and further actions for improving
the provision of warning to citizens will be made.

During 1972, a new manner of activating the Emergency Broadeast System
(19BS) was implemented under OTP's direction, Further changes to improve the
effectiveness and efficiency of the EBS will be stundied and implemented during
1073.

To provide increased understanding of eommunieations problems which arise
when natural disasters ocenr, several actual disaster situations were studied
and the lessons learncd were incorporated into pertinent plansg and procedures.
This practiee will be continued in order to provide a larger base of expericnee
for evaluating warning and emergency communications systems and procedures,

¢, COMPUTERS AND COMMUNICATIONS

Recent technological advances in the field of compnters and communications
have produced the potential for several alternative industry structures, for the
provision of data processing as well as data communications services. Which

00-184—T78——2
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of these alternatives will eventually become dominant will be determined hoth
by the regulatory policies adopted by govermment, and the inherent economic
characteristics of computers and communications, This process—the emergence
of an industry structure—has already commenced; liowever, many important
questions remaln unanswered, and many pertinent areas have not eéven been
explored,

The development of hybrid computer-communications svstems has significant
implications for the Federal Government in two mportant fields, First, it will
affect procurement of the government's own data processing and communications
services, In particular, new hybrid systems may allow economics to be obtained
through the sharing of network services by departments and agencies now ob-
taining such services independently. Secondly, the development of hybrid com-
putér-communications systems may lessen the need for the government to design
and operate its own hybrid systems, by making these available in the private
sector,

To assure that government use of computer and communications systems 18
effective and economlie, O'I'P, during the past year, developed a model of hybrid
networks that enables a thorough investigation of the economie implications of
alternative system stroctures, sharing policies, and telecommunienilons tarifr
arrangements, During 1973, initial use of the model will be made to study high
priority issues, including the economics of system sharing within the Federal
Government, Also during 1973, an initial survey will be made of the securify
iggues relevant to shared computer-communications systems, such as the mainte-
nance of personal privacy and the preservation of confidentiality of personal
information,

11T, INTERNATIONAL COMMUNICATIONS
A. INTERNATIONAL SYSBTEMS AND FACILITIES

1. General Paolicy and Industry Stricture

Since ita inception, OTP has condneted a continning review of the operating
and institutional areangements of the international communications industry,

The structure and performance of this industry have been a coucern to Con-
gress and others for many years, and this concern increased with the advent
of the new technology of communieation satellites and the creation of a chosen
instrument (Comsat) to represent Unlted States interests In the international
use. of this technology, As a result of a highly complex and artificial industry
structure (largely the creation of Government regulation), the traditional prob-
lems of rate and Investment regnlation are particnlarly acute in the international
fleld ; and, because of divergent incentives, there are widely divergent views In
the industry with respect to the best “mix" of international transmission factli-
ties (i.e, eables and satellites). It thus becomes necessary for the FCC to rule
on competing or alternative proposils for new facility construction, and to allo-
cate the traflic among various facilities and earriers, causing strains in foreign
relations and in the relations of 1.8, industry to foreign carriers.

OTT now has in the final stages of development proposalg and recommenda-
tions which seek to enhance industry performance through lmproved incentives
within the existing industry strocturve, These will goon be forwarded to the con-
cerned Congressional committees in response to requests for Administration views
on this matter,

2, Imternational Communications Satellites for Mobile Communications

(0) Aeronautical Satellites—OTP hag concenfrated on developing a U8,
Government position with regard to arrangements with the European nations
to evaluate the nse of satellite communieations in fmproving air teaffle control
over the high seas, Negotiations with the European Space Research Organizo-
tion (ESRO) on a coordinated evaluation program commenced in 1971 and were
continued during 1972, It is expected that the satellite channels requived for
the evaluation will be provided by a new entity to be owned jointly by KSRO
and a private U, company. The State Department, PCC, and DOT/FAA have
closely coordinated their interests in this avea with OTP throughout this year.

(b)) Maritime Satetfites,—OTP has actively participated in intra-governmental
poliey digcnssions aimed at providing satelltte communications to clvilinn ¢hips
on the high seas. Current international discussion of this subjeet Is taking place
in the International Marvitime Consultative Organjzation (IMCO), The 17,5
Government is participating in the necessary preparatory work of delining the
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maritime requirements for satellite services without prejudging operational or
organizational aspects of how these services will be provided. Coordination with
all agencies interested in this field is continuing.

The Department of Transportation (Coast Guard), the Ameriean Institute
of Merchant Shipping, and the Department of Commerce (Maritime Adminis-
tration) have adhered to the view that maritime satellite services will be re-
guired well before the end of this decade. OTP has worked with these orga-
nizations throughout 1972 to develop policy in the maritime satellite area and
to consider the possible relation of such satellites with aeronautical satellites
and the INTELSAT system. Study of these matters was continuing as the year
crded,

While IMCO deals with many subjects in the maritime area, it has been par-
ticularly active in two arveas of radio communications, namely, maritime distress
communieations and maritime satellites, Throughout 1972, OTP has followed
the communications work being done in IMCO and continuously provided guld-
ance to the 1.8, Delegations attending the various IMCO meetings, Particular
note should be taken that IMCO established a Panel of Experts on Marvitime
Satellites during 1972 that held two meetings during that year, and promises
to be more active in 1973,

3. Pacific Basin Paclities Planning

Tn SBeptember 1971, AT&T and The Hawaiian Telephone Companies filed with
the FOC a request for authority to lay a new submarine cable between the U.S.
mainland and Hawaii, This application was subsequently supplemented by
a request for authority to lay a new basin-spanning cable system, including
links between the continental United States, Hawaii, Guam, Okinawa, and Japan,
In addition to discussing this proposal with foreign officials and with the
Governor of Hawall, OTP officers have been engaged in an economie analysis
and system study of the Pacific Basin requirements in the decade of the T0's,
This study will produce policy guidelines and recommendations concerning the
Pacific Bagin and new facilities planning to meet projected requirements, OTP
expects to complete this work early in 1973 and to coordinate a U.S. position
that can be agreed to with other nations, thus aveiding the misunderstanding
and bitterness in the international community that has characterized past
negotiations.

4, International Teleprocessing Systems

Substantial international interest and activity are emerging concerning de-
velopment of international systems for data transmission and for teleprocessing.
During 1972, OTP has engaged in extensive interagency coordination on U.S,
interests, activities and policies In this area. In addition, OTP has engaged in
international bilateral discussions with Canada, England and Japan, and has
coordinated U8, participation in multilateral meefings on this subject, especially
the meetings of the Organization of Kconomic Cooperation and Development
(OBRCD),

B INTERNATIONAL ORGANIZATION ACTIVITIES

1. United Nations

In recent years, international communieations activities in the T.N. have
largely centered on the use of communication satellites to broadeast television
programs into the home, directly from one country to another. In 1969 and 1970,
the Committee on the Peaceful Uses of Outer Space of the United Nations con-
vened a Working Group on Direct Droadeast Satellites which rendered reports
to the parent committee noting the need for more work to be done in other
ageneles before the U.N. could meaningfully consider the future of direct
broadeast satellites. Subsequent to 1970 a number of important events bearing
on thig matter oceurred, The International Telecommunication Union (17TT)
held a World Administrative Radio Conference on Space Telecommunications ; the
World Administrative Radio Conference on Space Telecommunications: the
World Intellectual Properties Organization was established ; the United Nations
Pdueational, Soeial and Cultural Organization (UNKESCO) adopted a Declara-
tion of Principles relating to the use of direet broadeast satellites; and most
recently, the Soviet Union recommended U.N, endorsement of an international
convention to control use of broadeast satellites, During 1973, the Legal Sub-
committee of the U.N., Committee on the Peaceful Uses of Outer Space and the
Working Group on Direct Broadeast Satellites will work on the proposed con-
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vention as well as other cultural, social, legal and political aspects of broadeast
satellites.

Phronghout 1972, In coordination with the Stafe Department, USIA, FCC,
and other cognizant agencies, TP has coordinated and participated in the
formulation and presentation in Infernational fornms of U8, Government
positions on direct satellite broadeasting, The Interagency studies and activities
necessary in this area will Intensify during 1973, and OTP will continue to dis-
chnrge its policy coordination function to assure timely and responsive policy
formulation,

2, UNES(C'O

UNESCO s an independent agency of the UN. eharged with promoting inter-
national eooperation in the areas of education, soelal affairg and culture, During
1072, UNESCO convened severnl meetings to develop guidelines for nse of
communication satellites in the internntional distribution, and possible inter-
national brondeasting, of radio and television programming, OTP has worked
closely with the United States Patent Office, the Department of State, USLA,
and the PO, ag well as varions interested groups in the broadeasting industry,
to establish and maintain a sound and consistent .8, position on standnrds,
codes of conduet, and protection of intellect ual property rights.

In May 1972, a meeting of non-governmental experts in Parig under UNESCO
anspices endorsed a draft Declaration of Principles relating to the use of satellites
for direct broadeasting, The recommended draft Declaration was circulated by
UNESCO In July and was considered and adopted by the UNBESCO General
Conference in October 1972, The United States strongly opposed the conslder-
ation of this Declaration on the procedural grounds that there was Insuflicient
time to study the lssues raised by the Declaration, and inadequate coordination
with other international orgauizations. When these concerns were ignored by
other countries. the LS, strenuonsly voieed its strong opposition to the suli-
stance of the Declaration, but was substantially out-voted. Continued effort,
growing out of the UNESCO experience in 1972, will shift to U.N, organs which
will be active in this arven In 1075, OTP will contiune extensive work in integrating
policy eoordination and position formulation,

8. International Telecommuondieation Union

The International Telecommunication Union (ITT), a gpecialized agency of
the United Nations with 143 member administrations, maintains and extends
international cooperation for the improvement and rational nse of telecommuni-
entions of all kinds, The Unlon uses world conferences of its members to review
and npdate the international regulations needed to nssure the smooth flow of
global radio and telegraph communications. A prineipal function is the alloca-
tion of rudio frequencles among the respective radio services (amateur, broad-
ensting, fixed, aeronautical mobile, communications satellites, ete.). During the
pagt year, OTP provided guidance and, in some cases, representatives, for U.S.
participation in 17U activities. Additionally, matters came up during the year
that required OTP personnel to work directly with the I'TU headquarters repre-
gentative in Geneva, Switzerlnnd, and there were two visits during the year of
the I'TU Recretary-General to Washington.

During 1971, the World Administrative Radio Conference on Space Telecom-
munications produced agreements that will influence spaee and satellite matters
for the next decade. Throughout 1072, OTP developéd the necessiary policies
and directives to implement these agreements, all of which became effective on
January 1, 1973,

In September 1078, the TTU will convene a Plenipotentinry Conference o
roview the entire content of the TI'U Montrenx Convention of 1965 and to dis-
engs the striucture and roles of the 1T, More than 100 nations are expected to
attend and participate in this conference, Preparatory work hng been in progress
for more than a year within the United States, During 1972, OTT had provided
policy guidance nnd assured coordination of 1.8, positions on a wide range of
fsstes both within government and within industry, In addition, O provided
the ehairman for an intra-agency group to review and recommend changes in the
Convention, Prepavatory work for the Plenipotentiary Conference will continue
during 1978, and OTP will continne to coordinate and play an active role in this
efTort,

The TTU maintaing two major international ecoordinating bodies known as
the International Consultative Committee on Telegraph and Telephone (CCTTT)
and the International Consultative Committee on Radio (CCIR), Thesde orgn-
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nizations have numerons technical study groups which examine problems re-
garding International standards, practices, system planning, and rates applic-
able to the international communications services, OTIP is responsible for co-
ordinating the preparation of U8, positions for such activities, particularly
those dealing with technical and operational aspeets of radio frequency spectrum
anning, allocation, and use. During 1972, OTP participated in negotintions
leading to the revision of the work of the I'TU World Plan Committee ; and also
participated in the CCITT Plenary Assembly which met in Geneva during
December of 1072,

A World Administrative Telegraph and Telephone Conference will be held
in Geneva in April 1973, OTP is now actively engaged in the preparatory work
which is underway for this Conference, It is expected that the existing agree-
ments concerning telephone regulations will be substantially revised so as to
permit the United States to become a signatory to these agreements for the
first time,

A World Administrative Radio Conference on Maritime Telecommuunications
iz being convened by the I''U in Geneva in April of 1974, The agenda for the
conference was published by the ITU in June 1972, However, U.S. preparatory
work in anticipation of both the 1974 Conference and its agenda was com-
menced during the fall of 1971 and continued throughont 1972 and into 1973,
'reliminary views of the United States for this conference were published
and distributed through the Department of State to the 143 adwministrations
of the IT'U for their conminents,

b INTELSAY

The International Telecommunications Satellite Consortinm (INTELSAT) is
an organization of 83 nations that provides satellite comnunications on a global
hasis, New Definitive Arveangements for INTELSAT were concluded in inter-
national negotiations in 1972 and enter into force Febrnary 12, 1973, Under these
arrangements, COMSAT, the U8, representative, will no longer hold the con-
trolling vote in the globe satellite system’s governing body, and COMSAT's role
ag Manager will be lmited to technical and operational management of the
system's satellites, During the trausition to the permanent structure of the De-
finitive Arrangements, the obligation of OTDP to ndvise COMSAT in its role as
1,8, Representative—in eonjunction with the olbigations of the Department of
State and the Federal Communications Commission—will take on special inr-
portance, This is especially =0 in the preparation for and participation in the
crucial Initial meetings of the new principal organs of INTELSAT established
under the Definitive Arrangements: (1) the Board of Governors, which meets at
six to elght week intervals;: (2) the Meeting of Signatories, which is convened
aunnally : and (3) the Asgembly of Parties, which meets biennially, The Board of
Governors and the Meeting of Signatories will convene for the first time during
1973 and the Assembly of Parties will convene for the first time no later than
Febraary 1974,

The FOC is beginning to authorize applications for domestic satellite sys-
tews, many of which propose to provide services between the mainland and
TTawail, Alaska and Puerto Rico that have heretofore been provided by INTEL-
SAT. The possible transfer of these services from INTELSAT to the new do-
mestic systems could have significant Impacts upon the U8, role in INTELSAT,
genernl foreign policy relationships between the LS. and ofther INTELSAT
members, and planning for Pacific Basin communnications. OTI's role in this arvea
is of considerable importance because OT I8 the only governmental enfity hay-
ing responsibility under the Communications Satellite Act of 1962 and pertinent
Executvie Orders to coordinate domestic and internationnl communication poli-
cles, Nimilarly, OTD? has worked in a coordinating role on policies concerning
1.8, carrvier use of the Canadian domestic satellite system for communication
within the 11,8, In addition, OTP will continue to work in conjunction with the
Department of State and NASA concerning the impact on INTELSAT of pro-
posed regional satellite systems, such as the French-German “Symphonie” systen,
&, CITEL

In 1971, the Infter-American Telecommuniceations Conference (CITEL) be-
eame @ specialized ageney within the Organization of American States and was
granted a significantly broader charter signifying its rising importance and in-
fluence, In general, CI'PEL promotes the continuing development of the teleeom-
munieations in the Americas and conduets =tudies for the planning, financing,
wonstruetion and operation of the Inter-American Telecommunications Network,
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It also deals with questions of regional telecommunications standards and tech-
nieal asslstance, During 1972, OTP participated actively in preparation for and
representation at CITHL meetings in Mexico.

It is important that we strengthen U.S-Latin American relations in the
communications area. This ean be helped by more active participntion by 1S,
entities in CI''EL aftaivs, For example, U.8, views concerning the fortheoming
ITU Plenipotentinory Conference and the World Administrative Radio Confer-
ence will be presented at the CITEL mecting scheduled for June 1973, Az part of
an overall program to improve .S, relations wtih Latin Ameriea In the cou-
munications field, OTP eommissioned a study which was completed in 1972 and,
in conjunction with the Department of State, is now secking to implement cer-
tain recommendations resulting from it,

O, ANTICIPATION OF FUTURE PROBLEMS

The development of communieations policy on an ad hoe basis has become o
ehronie problem, and totally unsuited to the needs of the inecreasingly comiplex
problems in International communications, Morveover, much policy has bheen
formuiated in responge to situations after they have reached a eritieal stage.
To corvect this problem, policy support studies and activities are being under-
taken which will provide a basis for the determination of policy In a more
stable environment, A program i under way to gather information needed Lo
formulate policy on existing as well as pofential future problems. The Informa-
tion resulting from this program will inclhude data on existing and planned inter-
national communieation facilities on all existing and planned specialized regional
and forelgn domestie sntellite communication systems; on new technological
developments and applications ; and on development of serviee and trafie demand
forecast maodels.

IV, Specrpuat PLANS AND I'OLICIES

There 18 intense national and international competition for the use of the radio
gpectram for all forms of radio fransmissions (radio communications, navign-
tion, broadeasting, radar, air teaflic control, ete.). In the United States the Fed-
eral Government is the largest single user of the gpectrum, The Divector, OTT,
nssigns frequencies for these nses, and to this end, OTP coordinates all Federal
Government aectivities related to spectrum manigement and planning, This iu-
cludes cooperating with the 'CC to develop plans for the more effeetive overall
use of the entire spectrum, for both Federal Government and non-Fedetil Gov-
erpment purposes,

Specific tasks tnvolved fall basically within the entegories of alloeation and
assignment for particular uses, planning to meet Federal Government aml non-
Federal Government needs, and evaluation of possible biomedical and other side
effocts of electromagnetic radiations,

In the alloeation and assignment aven, much progress wans made In the past
year, An improved data processing system, 907 completed by the end of the
vear, and an expanded engineering capability made if possible fo improvi thie
management of radio frequencies assigned to Federal Government radio stations,
and to permit over 48,000 gpecitie frequency actions taken by OTP durlng 1972,

Communications-electronics gystems of the Federal Government continned to
fnerease in complexity, In order 1o cope with the technieal problems inherent in
providing the spectrum gupport necessary to operate them, Improved fecess to
the advice and assistance of skilled experts from within the departments ad
agencies of the Federal Government was necessary, This was accomplislied by
the establishment of study groups related to such issues ag standards, radio
nolge abatement, improved telecommunications systems, and frequency sharing,
Expanded engineering capabilities were used during 1972 to investigoate and
conduct analyses to assure radio frequency compatibility (reduction of interter-
ence) among systems competing for the same speetrumn resources, Spectic areas
included ¢ Collision Avoidance, Aeronautical and Maritime Batellites, and Altime-
ters in the 15851660 MHz band § Air Traffic Control and Military Radars in the
2700-2000 Mz band ; Aeronautieal Satellites and Terrestrial Microwave Landing
Systems in the 5000-5250 MHz band ; Earth Exploration Satellites, Fixed Satel
lites and Terrestrial Microwave Systems in the 7250-8400 Mz band ; and Fized
Satellites, Radionavigation Radars, Fixed and Mobile Communications, aud
Space Research all in the 18.4-15.35 GHz band.
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OTT plans to continne the development of this engineering and electromagnetic
compntibility analysis eapability, This is particularly important in light of the
OTE directive recently issued in coordination with Government agencies to
ensure spectrum availability prior to budgetary requests for development of
communications-electronies systems,

During the previous year (1971), some 8,000 MHz of specirum, formerly re-
served for exclusive Federal Government use, was made available to the CO
for shared use by non-Federal Government interests, This precedent was continued
into 1972, and an additional 1763 Mz of spectrum was similarly made avallable
to the FOC, This effort will be continned in the coming year.

In the category of spectrum planning, the study initiated duving the previous
year was continued to develop alternative methods for allocation of spectrum
resources giving more weight to all relevant technieal, economie, and soclal
criterin., Plans for implementing the results of the 1971 World Administrative
Radio Conference (WARC) for Space Telecommunications were completed and
put into effect as regards the Federal Government on January 1, 1973, Joint efforts
with the FCC looking toward allocation planning were continued. With new
technologies developing for operation of communications-electronics sysiems on
higher frequencies than before, and with the introduction of lasers, more specifie
planming will be reguirved for the portion of the spectrum above 10 GHz The
Office will also continue to maintain in a state of readiness the national emergency
readiness plan for use of the spectrum, and will monitor Federal Government
agency compliance with allocations resulting from past I'TU Conference agree-
ments (1907 Maritime WARC and 1971 Space WARQ).

In response to some evidence and much apprehension about the hazards of
electromagnetic radiations to humans and to the environment in general, the QTP
announced a coordinated inter-agency “Program for Assessment of Biologieal
Hazards of Nonfonizing Electromagnetic Radiation,” in the latter part of 1971
This program, which is interdepartmental in nature, will extend over a five-vear
period commencing in fiseal year 1974, at a proposed funding level of $63 million,
@ portion of which is already included in departmental budget planning. During
1972, OTP guided and coordinated the implementation of the program, i.e., by
seeking to increase the level of activity in this area in departments where it
would be the most productive, eliminating duplication of effort, and finding
ways to avoid gaps in research activities. These efforts will be continued into
1973,

Dr. Wnrrenrean, The first area covered in our statement is cormimon
earvier communications, This sector of the communications industry
historically has meant only traditional telephone and telegraph serv-
ices, provided on a monopoly bagis by vertically integrated companies.
In recent years, however, new communications technologies have been
developed and specialized services and service concepts like computer
time-sharing, telephone answering, interconnection, and brokerage
have come into being on a competitive basis, Indeed, vigorous com-
petition in this new field is economically inevitable, unless artificially
prohibited by Government policy, OTP’'s efforts are aimed at coming
to grips with the diflicult policy question of how this new competitive
sector, and the traditional sector which may remain monopolistic, can
coexist in the public interest. _

Cable TV is a second aren of OTP involvement. Cable has the
potential for becoming a medinm of major significance in its own
right, providing a technological basis for more consumer choice and
diversity, Cable can also be the vehicle for new communications serv-
ices, such as widespread access to computers, education, and the like.
However, there is no satisfactory division of regulatory authority at
the present time between the Federal Government and the States,
and cable is too often viewed by industry and Government alike solely
as an adjunct to over-the-air broadeasting, The FCC has recently
1ssued rules designed to end the long frecze on cable growth, and we
are at work on a long-range policy to guide eable’s future development.
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Tn the broadeasting field, we have been examining various aspects
of the regulatory environment to determine where it is ]ms,qilho to
lessen Government’s involvement in the process of getting informa-
tion—news and entertainment—to the public. Our most fundamental
oonl is to find ways of enhancing first amendment rights and interests.
We are continuing to work with the FCC and the Congress on the
Jessening of radio regulation, which we proposed in 1971 We have
developed legislative proposals for the modification of license renewa Is
policies and procedures, which we expect to submit to the Congress
for its consideration this year.

In the area of Governmment communications, there has long been a
concern that better management and policy direction were needed.
Last year, we took several steps to reduce expenditures and improve
our communications capability. Various problems in the Emergency
Broadeast. System and emergency warning procedures were re-
solved. The long-standing FTS/AUTOVON merger controversy was
resolved. Important technical and managerial improvements in the
spectrum allocation process were begun. We also est ablished a plan-
ning process for coordinating anticipated Government satellites and
navigation systems, We have concluded in this area that the best ap-
proach to Government communications planning and policy is pro-
spective: and to that end, lnst year OTP created the Government
Communications Policy and Planning Council.

We have also reviewed the structure of the U.S. international
communications industry and have developed a policy framework
within which regulatory practices can be improved, and industry can
continue to improve its performance and efficiency, I believe that our
policy in this area will provide a sound foundation for gniding and
evaluating whatever specific changes in legislative or regulatory pro-
visions may be necessary or appropriate in the future,

Mr. Chairman, 1 have reviewed only briefly some of the most im-
portant aspects of OTP's work, and briefly at that. 1 hope that this
short review. together with my longer statement, provides the gub-
committee with a good picture of the role we play in developing
communications policy and. on behalf of the executive branch, act-
ing as a partner in the policy process with the FCC, the Congress,
and the publie, In partieular, T think OTP and the Clommission
have maintained a sound balance between the FCC's independence
in administering the Communications Act and its function as an arm
of the Congress, on the one hand, and its ability to cooperate with
the cxecutive branch on long-range policy considerations on the
other.

Mr., Chairman, I believe that OTP has made a good start in
grappling with some of the basie communications issues we arg

facing in this country today, Only recently have we as a people
come to understand how extensively communications affect us: How
we deal with one another, how we form our national character and
identity, how we engage in our political process, and how we make
our eeonomy more productive. We can turn the tremendous advances
in communications technology to our benefit only if there is informed
public debate and discussion on major communications policy issues.
This is what we have been endeavoring to do, and I am glad that to-
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gether with the Congress, the FCC, the industry, and the public, we
are making good progress,

Mr, Chairman, I would be pleased to respond to any questions.

Senator Pasrore. Taking your last statement, why are you so opposed
to public affairs being discussed on public television ¢

Dr. Warrernean, Mr. Chairman, we have no objection whatsoever to
digenssion of public affairs on public television. To the contrary, public
television stations, and noncommercial stations have the same obliga-
tion as FCC licensees to further discussion of these matters as do
commercial stations,

Senator Pasrore, Doesn't the fairness doetrine take care of that?
You were opposed to that.

Dr. Winrrenean., The fairness doetrine certainly applies to non-
commercial stations as well,

Senator Pasrore, That is right, but you have been opposed to that,
you wanted tosee it eliminated, didn’t you?

Dr. Wirenrap, I made some proposals over a year ago that our
long-run goal should be the elimination of the fairness doctrine——

Senator Pasrone. Isn’t that the only thing that guarantees the bal-
ance you talk about ?

Dr. Warreneap, You have to differentiate between the “fairness
doctrine,” which is the case law that has grown up in the FCC, and the
fairness obligation, We certainly are not opposed to the fairness
obligation.

Senator Pastore, Suppose you make the distinetion ?

Dr. Wareneanp, The fairness doctrine is a body of cases and inter-
pretations that has evolved as the FCC has tried to deal with varions
cases brought before it dealing with the broadeaster’s general obliga-
tion to be fair and objective, It is hard for anyone to be opposed to the
idea that the broadeaster should be fair and objective in llm\\‘ he dis-
cusses his views or in who he lets on to discuss various points of view,

This is a very great power that the broadcaster has and he certain-
ly should exercise it in a fair way. However, in the absence of any clear
and definitive policy as to what that means, the FCC and the courts
together have been interpreting this on a case-by-case basis. As a
result there is a confusing welter of precedents, opinions, judgments,
and rough guidelines, and I think it is safe to say that the broad-
caster and the public at large are very hard pressed to know what the
fairness doctrine as an embodiment of the fairness obligation, means,
and how it is to be interpreted.

Senator Pasrore. Won't balaneing the news mean a different thing
to different people? Tt certainly would mean a different thing to you
than it might be to me.

Dr. Warrkmean. That is quite true,

Senator Pastore. If anybody said anything about the Democratie
Party I might get a little excited. If anybody said anything about the
Republican Party you might get excited, yet I might jump with joy.
Who will decide this balance that you keep talking about? That is
the big question. You said in yonur speech yon wanted the local licensee
to be responsible no matter where programs emanate, whether from the
network or wherever,

The big question I ask yon is how can that individual make that
proper balance, and who decides whether or not he is balancing cor-
rectly ¢ Who is going to decide that ?
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Dr. Warremean. Mr. Chairman, that it the core of the problem. That
is the issue that we have been discussing. We feel that in the first in-
stance that responsibility should be borne by the licensee. That 18
nothing more, nothing less than what the Commission has held from
the beginning of its existence.

Senator Pasrore. That is true under the law today, right?

Dr, Wmresean, That is correct, sir.

Senator Pasrore. A licensee is accountable when he comes up for
renewal be it 3 years or 5 years later, He has to prove he has followed
the spirit and the provisions of the law, That is the law today, right

Dr. Wurrenean. It is as I understand it.

Senator Pasrore. Why do we have to change it? You are suggesting
a change 7 You said there ave 14 categories which are the eriteria today
for the renewal of the license, you said this is too cumbersome.

Well, as a matter of fact there are not gpecifically 14. The FCC has
been very explicit since 1960 in saying these are the major program ele-
ments usually necessary to meet the public interest, but the elements
were neither all embracing, nor constant.

Now yon are actually advocating there be two eriteria, one 1s as to
whetlier or not the licensee has served the local community.

Now isn't that required under the law today ?

Dr. Wirreneap, It certainly is.

Senator Pasrore. So why do we have to change it ?

Dr. Wirrrerean. We think that it was in everyone's interest to have
the criteria spelled out more clearly.

Senator Pasrore. Did you think that you spelled it out? Are you
going to spell it out in your bill?

Dr. Wirresmap. T think the legislation we are preparing will set
that out very clearly, ves.

Senator Pasrore. Well, T will be a very surprised man if it happens.

Now, No. 2, you said—and I agree with you that a matter of policy
ghould not be settled in the contest of a license renewal proceeding. In
other words, if you don’t want a newspaper to own the televigion sta-
tion you onght to change the rules. I go along with that. There is some
substance in what yon have to say about reruns. But when you get
to the first amendment you get yourself a little messed up, Mr. White-
head. You get yourself a little messed up because you are arguing

here that the only way you can enforce the firet amendment 18 by
malking the licensee the watchdog of what the commentators have to
gav. Yet you have never been specifie about what your oripe is.

You used the word “ideological plugola.” When will you tell me
what that means?

Dr. Wrrrerean, The concent T had in mind there involved the
ideological or political realm. The concept of plugola, which is fairly
well known in the broadeasting community, invelves plugging a prod-
net because it is in the personal interest of the reporter or dise jockey
to do so. T simply pointed out in my speech that people plug idens
because they favor those ideas just as they may plug products because
they have a financial interest in those products.

Senator Pasrore. Don't yvou think the President does that every
time he has a news conference? Doesn’t he try to plug ideas?

Dy, Warrenean. We all do.
Senator Pasrore. Well, that is the point, Why is it so bad?
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Dr. Warreneap. What T was referring to in my speech, Mr. Chair-
man, is the practice which some people claim to see on television
where objective news reporting, objective analysis of what is happen-
ing in the world is pm'tl‘n_\'ctflmt what is in effect coming out is the
favoring of one particular side.

Now, I was simply using

Senator Pastore. (Give me an example.

Dr. Warrenean, I don’t know that I ean come up with

Senator Pasrore. Of course you can’t come up with it. That is just
the point, That is just the point that bothers us. You are asking this
Congress to remedy an ill when we don’t even have a diagnosis of the
ailment.

Dr. Warreneap, Mr. Chairman, T don’t agree. T am not asking the
‘Congress to remedy these matters. I am addressing the problem of how
the FCC under the guidance of the Congress is going to deal with dis-
putes in these areas. My speech said that where these kinds of prob-
lems exist, where people do have complaints, where there is something
that somebody thinks falls into the category of ideological plugola,
who should take corrective action. T said it is our very strong feeling
that the first correction should take place in the profession of the news
journalist and in the broadeasting station. Those are the people who
have a responsibility for self-correction, self-criticism, and self-im-
provement. We are looking to that process rather than to the process
of the Government to deal with these problems.

Senator Pastore. But you are not saying that. You are not talking
about self-diseipline. You are talking about the local licensee being
lield responsible at renewal time for not balancing the news, That is
what you snid.

Am T wrong?

Dr. Warrensap. That is not what T recall saying, Mr. Chairman.

Senator Pasrore. Well, now, do you want me to read your speech
to you?

“The iden is to have the broadeaster’s performance evaluated from
the perspective of the people in its community and not the bureaucrats
in Washington.”

Now vou tell me who is the “bureaunerat” in Washington that you are
talking about. Is it you? Is it me? Is it Dean Burch? Who is this
bureancrat you are talking about?

Dr. Wurreneap, I am talking about all the employees of Govern-
ment in Washington who have something to say about how licenses
are renewed and how the industry is regulated.

Senator Pasrors, Does that make you a bureauerat ¢

Dirs Winrrenean, In that context I suppose it does.

Senator Pasrore. Is this dramatization—to begin calling people
bureanerats?

Dr. Warrenean, T do think, Mr. Chairman, the public does under-
stand the word bureancrat better than they understand some of the
titles in Washington.

Senator Pasrore, That is true and T know how you used it, too. This
idea of generating emotion among andiences—that may be dramatiza-
tion to some people but T think it is unfair for a man who works out of
the White House to be calling his colleagues who arve appointed by the
President burcaperats.
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Then yon say that in your view—now listen to this, it is on page 25
of Broadeasting Magazine, February 12, “cable television has not
thrived thus far because of network dominance.”

s & % ¥ tha power he | Whitehead | feels that the networks ean bring
to bear at the FCC and the Congress.”

[ don’t know what that means.

Now what do you mean by that? You mean to tell us that this com-
mittee is overpowered by the networks?

Dy, Warrenean, Idon't mean on-——

Senator Pasrone. This is rather reckless language fora man who is
an adviser to the President of the United States.

Then you go on to say “Because the Commission is protective
it has frozen the growth of cable.”—I remind you this is a Comis-
sion whose members ave appointed by the President.

Do you believe that ¢

Dr. Witreseap, Mr. Chairman, T believe that the growth of cable
television has been slower in this country than it would otherwise have
heen—— .

Senator Pasrore. That isn’t answering my question.

Has it been thwarted by the Congress or FCO !

Dr. Wirresesn. 1 think the FCC has slowed the growth of eables
yes, sir.

Senator Pastore. You think that? Don't you think the President
ought to do something about it ?

Dr. Warseaean, 1 think the President should concern himself with
those matters,

Senator Pasrore. T think he should do something about it rather than
vou making speeches about it.

Now here is another thing about cable television, Are you familiar
with this letter sent out by a cable system ¢

Now I know that President Nixon—and I know this from personal
knowledge—is very much opposed to pornography in television, in
the theaters, and in literature. T know that for a fact. He told me o.
According to this letter a eable system is offering a wide selection of
movies recommended for children rated G and GP such as “Living
Froe.” “Black Beauty,” and the “Pipe Piper,” but there will also
be a great many pictures meant for adults ~complete and uneut—
such as “Klute,” “Dirty Harry,” “Sunday, Bloody Sunday.”

Are vou familiar with that?

Dr. Warreneap, No,sir; I am not.

Senator Pagrore. What do you think about it #

Dr. Wrrrernean. I think that anyone who undertakes to use the elec-
tronic media to intrnde into the privacy of the home and portray
things that are excessively violent, obscene, or things that ave divected
af. children and are damaging to the development and moral character
of those children. certainly should not he doing what he is doing. I
think it is perfectly appropriate for the Congress and FCC to adopt
mensures to assure that the privacy of the American home & not in-
vaded in that way. T share the President’s concern and 1 share your
woll-known concern about these problems, Mr. Chairman. They are
very important.

Senntor Pastore. Let me ask vou a question. If you made that speech
of December over again, would you say the same things over again?

[ Laughter. |
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Dr. Warrenean. Mr, Chairman——

Senator Pastore. I am giving you an opportunity for contrition.

Dr, Warrenean. Mr. Chairman, I have to say in all honesty that if
I had it to say over again, I would say the same things.

Senator Pastore. You would.

Dy, Warrerean, But T think T would take a little more time and
bore by audience by making a little more clear just what I meant by
gome of those things.

Senator Pasrore. I see. And you would use the words “ideological
plugola.” And what was that other beauty, “elitist gossip.” Can you
tell me what that means ¥

Dr. Warrenean, Well, that is rumors eireulated by people who think
they are better than other people.

Senator Pastore, You think that comes over the networks ?

Dr. Wirrrenean. I think a lot of people feel it does, Mr. Chairman,
and what I was dealing with in that speech was, given the diversity
of the American people—as you pointed out in your opening state-
ment—everyone sees these things differently '

Senator Pasrore, That is vight.

D, Warrenzan, Objectivity is much in the eye of the beholder,
and it is a very difficult thing for the process of government to deal
with, in any fair and objective way. Where these things oceur, where
yon may feel or T may feel or a ecitizen somewhere may feel that he
sees something that he thinks is elitist gossip or ideological plugola,
then he has every right to complain about it, and we have to be
comeerned that we have placed the responsibility where it belongs in
our society. _

My judgment that T set forth in that speech is that that responsi-
bility 18 best exercised, first of all, by the station managers and by
the heads of the networks.

Senator Pasrore. Now they have some of these feminine programs
on radio, they have some of these talk-back shows; T have received
quite a bit of literature, quite a number of letters, T send them down
to the FCC, nothing happens. Do you want me to send them to you
from here ont?

Dr. Warrenean., No, sir. T do not think T should be in the business
of regulating——

Senator Pastore. But that is just the point. That is just the point.
As a matter of fact, here we are calling upon the local licensee to
be the overseer of the networks and become responsible for this, that,
and the other: and when we make a complaint, nothing ever happens.

We send the letters down there, nothing ever happens. Then renewal
time comes up, and there is an automatic renewal. Now you say it
shouldn’t be 8 years: you say it should be 5 years. If it were 5 years,
people have to wait just a little longer. Five years might be the
answer to the problem. Chances are there ought to be something done
about the eriteria.

I am not prejudging that at this time because T have not received
your recommendation. But the fact still remains that won't you admit
that trouble at the FCC is that they do not have the personnel ¢

Dr. Warrenean, Under the eurrent system, that is quite correct.

Senator Pasrore. All right now, why does not the administration
ask for more help?
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Dr. Warremean. Mr. Chairman, because we foel very strongly that
the answer to the problems of television today does not lie in the
direction of more and more Government employees monitoring and
correcting what goes out over the felevigion airwaves.

Senator Pasrorr. How will we ever know whether or not the
licensee is living up to his vesponsibility ? How do you ever know that ¢

Dr. Winreneap, I think we are forced to rely on the evalnations
and the complaints from the community that is being served.

Senator Pasronrn. But you do not. You ave ignoring' these com-
plaints. I mean where does John Doe in Rhode Island go to complain
if he does not like what is coming over the sereen? Where does he gof

Dr. Warrenean, In any view, Mr. Chairman——

Senator Pastore, He comes to the Senator, does he not ?

Dr. Winrrenean, He has several places to go.

Senator Pasrore, All right, vou tell me.

Dr. Winmrenean, 1 think it is important where he is supposed fo go.
First of all, he goes to the local station that bhroadeasts the material,

Senator Pasroru. And they don’t give him any satisfaction.

Dr. Warrenean. All too often they are referred to the network or
to Washington. Ie goes to the network and is very likely told that they
cannot regpond to each and every complaint because theve are too many
people watehing these shows. That is that, e eomes to the FCC or
Congress, and he is told we do not have a remedy.

Senator Pastore. You have it all wrong. The first people they write
to 1s their Congressman and their Senator. We get the mail. The only
trouble with us is once we get the mail, we do not know what to do
with it because the executive department apparvently is not doing what
it 18 supposed to do.

Now, as far as criticizing the networks and eriticizing the broad-
casters—what you ought to do is take a look at yourself in the mirror
to find out how good a job you arve doing. Find ont if vou are cleaving
these complaints as they come in, That is not being done.

Dr, Warrenean. Mr. Chairman, I cannot really speak to how efficient
the FCC is in handling these complaints. It is not a matter that T have
looked into.

Senator Pasrore, Every time they come here, they say they do not
have enongh help.

Dr. Warrenean, But T reiterate, Mr. Chairman, that it is our view-
point that these problems are not well handled by having the FCC grow
ever larger and having ever more controls over the broadeasting
industry.

Senator Pasrore. Let us stop playing cops and robbers.

Dr. Wearreneap, That is damaging to the first amendment. Weo
think the first responsibility has to be exercised by the people who
produce and broadeast those programs. In this country. that means
the local station manager and that means the network that provides
so much of the programing we see today.

If we cannot expect these people to make a voluntary accommoda-
tion to the concerns of the American publie, if we cannot get them to
accept the responsibility for what they produce and what they show
tha American people, then T really have to wonder what we mean by
having a free enterprise broadeast system,

Senator Pasrore. The Congress gives yon the tools, It is in the law.
Licensees are accountable under present law to make sure that they
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serve the public. They must serve the public interest, convenience, and
necessity, That is the requirement.

Then you have the fairness doctrine. Any time there is a violation
of the fairness doctrine, it comes to the attention of the FCC', and the
courts have sustained the fairness doctrine. You know that.

Dr, Warreneap. Yes, sir.

Senator Pasrone. You know that. And you were opposed to that. And
that is the one leverage we have to make sure you get these subjects
discussed.

Now vou are coming along with the strong arm of the White Hounse
and saying to the networks that what they have is a lot of “ideological
plugola’ and “elitist gossip.” You are making these charges. You are
saying to the local broadeaster from now on, they are going to be re-
sponsible for those programs, now the only way they can balance these
programs is throngh the fairness doctrine which vou oppose. I am
beginning to wonder if you are not meeting yourself coming down the
hill.

Dr. Warrengan. T really do not think so, My, Chairman. T have been
opposed to the fairness doctrine as a way of enforcing the fairness
obligation. It is critical in any discussion of these issues to differentiate
between the two. The fairness doctrine has become a confusing morass
of ease law of who gets to say what about what issue and it is virtually
incomprehensible. _

That is the reason the FCC has a proceeding going on, to clavify it.

Senator Pasrore. That is right. The chairman of the UNC asked for
time after the President appeared, and the networks would not sell the
time. Are you ready to say now that the networks were wrong ?

Dr. Warrensan. I do not recall that case specifically.

Senator Pasrone. Of course you do not recall it, but everybody in
the world knows about the case.

Dr. Wirrrenean, I remember the ease: T do not remember the——-

Senator Pasrore, Of conrse vou do. And the networks said we have
no obligation to sell you the time. And the Democrats did not get an
opportunity to answer the President. The only rule you could invoke
was the fairness dectrine.

Dr. Warrenean., M. Chairman, the fairness obligation is something
that I do not think is a question here. The FCC is the body that has to
interpret what that means.

Senator Pasrore. Subject to appeal to the conrts.

Dr. Warreneap, Subject toappeal to the courts.

Senator Pasronre. Ave you going to eliminate the courts?

Dr. Wirrrsnean. Of course not, Mr. Chaivman.

Senator Pasronre. You make a speech about the faet that the CC
should be given the right not to hold a comparative hearing. There is
some merit to that suggestion, but the fact remains that you are leaving
it to their diseretion to order one when they desire to do so.

So if you have a Democratic body and a Republiean comes along,
they say there will be a comparative hearing: if you have a Republican
body and a Democratic challenger comes anlong, they say you will have
a hearing.

You are leaving a door open wide ¢nough for a truck to go throngh.
Now, we are getting all this razzmatazz, and all thig dazzle and drama-
tics of how we will improve license renewals, and we are improving
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nothing. We are only making speeches and getting a lot of people
excited,

[t is in the law, if you want to endorse it. It is in the Jaw.

Dr. Warreneap, 1 think the question, Mr. Chairman, is how it
should be enforeed. That is the issue we have been trying to come to
grips with.

Senator Pasrore, Well, T hope you have that in your legislation
when it comes up here, Mr. Whitehead. I hope when we ask you to
come up. you would not exercise your executive privilege.

Senator Bager. Mr. Chairman, thank you very much. I must say
that in the course of first reading your Indianapolis speech, Dr, White-
head, there was one thought that emerged, and 1 believe is little under-
stood.

You might corroborate or disabuse me of a misinterpretation, as
the case may be. In the Indianapolis speech you called on the news-
casting staff of the several networks, and ultimately the local stations
to decide whether or not there was fairness and objectivity in news
coverage,

But what, in that speech, with respect to fairness, or as the Chair-
man says, ideological plugola, or elitist gossip—ivhat in that speech
was proposed, different from what the law is now, which places the
obligation on the local licensee to fulfill the public interest, con-
vemence and necessity ¢ Did you propose a change in that obligation
of the local station?

Dr. Warreieap, Senator Baker, there was no change proposed in
that regard.

Senator Baxer. Your speech simply reiterated what the law is, 1s
that correct?

Dr. Wrrrengean. That is correct.

Senator Baxer. That the ultimate responsibility for programs car-
ried on the airways is the responsibility of the local licensee and not
of the network?

Dr. Warrenean. That is correct.

Senator Baxer. Is it true that networks are not regulated or licensed
by the FCC or anyone else !

Dy, Warremean. The networks are not licensed,

Senator Bager. 1 think that is a fact not generally understood by
the publie. The three major networks and for that matter, the public
broadeasting system is not regulated, not licensed by any Federal
agency as loeal stations ave licensed, is that correct?

Dr. Warrermean. That is correet,

Senator Baxer. The only indirect influence that the FCC has on the
performances of network news or network programing in general,
for that matter, is in two ways; one, through the responsibility of the
local station to decide that it will, or will not carry a particular net-
work program, and that is an indirect responsibility: and the second,
is through the system of the five, owned, and operated stations that
belong to the nefworks, the five company-owned stations.

This is the only way you have even indirect regulation of the net-
works as distinguished from local stations, is that correct !

Dr, Warreneap. That is correct.

Senator Baker. Now, Dr. Whitehead, I do not mean to put words in
your mouth, and I do not mean to disagree with my ¢ istingnished
chairman.
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this point. But, is it the burden and thesis of your Indianapolis
speech, and of your testimony today, that in lien of any effort to
regulate networks that we ought to reiterate that it is the respon-
sibility of local stations, and the conscientious staffs of networks to
police their own undertakings, instead of substituting Federal regula-
tion?

Dr. Wrarreasap. That is absolutely correct, sir.

Senator Pasrore. If you yield on that point. T will subseribe to
that. That is like reciting the Ten Commandments. I will buy that.

Senator Baxer. I think we are well along the way to a better un-
derstanding of the Indianapolis speech, because I agree with that, too.
It would be an unfortunate thing if we amended the Communica-
tions Act, or passed generic legislation that attempted to license or
regulate networks as we do local licensees.

But, after we establish that point, we move on then, to the far
more comprehensive point of who monitors the performance, the
fairness, the program content, the innate sense of fair play that net-
works do or do not have, the treatment of a particular subject, and
the general quality of news coverage?

If we assume, as' I do assume, that we should not have statutes
regulating networks, you have only two things left. One is to see
that we call on the professionalism of the network news staffs, and

rogram directors, to see that there is a sense of fair play; that we
fmvn a minimum of ideological plugola; that we have a minimum
of elitist gossip; that we do, in fact, have the essence of fairness in
programing.

And, second, that we have a system of monitoring, that the af-
filiated stations as distinguished from the O&O station, do, in fact,
have an input into the program content of the networks.

Are there any others except those two to assure that we do get a
fair shake from network coverage which, after all, originates most
of the TV time in the United States?

Dr. Wurreaeap. The only recourse to that, that I can see, Senator,
is the Federal Government itself, applying its heavy hand to say what
is, and is not, legitimate programing.

Senator Baxer. Are you opposed to that ?

Dr. Warrenran, Most definitely.

Senator Baxer. So am I, ;

Senator Pastore. So am 1. How do you reconcile this? You say-—in
your speech—who else but management should correct so-called pro-
fessionals who confuse sensationalism with sense, and who dispense
gsl%tist. gossip in the guise of news analysis. That is a complaint, isn’t
1t

Dr. Warrenean. Senator-———

Senator Pasrore. That is an aceusation, isn’t it ¢

Dr. Warreneap. T do not think it is.

Senator Pasrore. Want me to read it again
_ “Who confuse sensationalism with sense.” That is an accusation,
1sn't it ?

Dr. Warrenean. I was saying wherve that occurs; somebody should
correct it. j

Senator Pasrore. All right. Where did it occur? Do you not think
we are entitled to know where it oceurred ¢ '
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Dr. Wirirenean, T think my personal viewsare relatively immatrial.
Senator Pagrore. Oh, no: they are very material to this committee.
Dr. Wirreseap. But you should not amend the law to reflect what

the White House thinks is important in objectivity and coverage.

Senator Pasrore. The White House sends you out, making speeches
you want the people to believe.

Dr. Wirreieanp, That statement you read was intended to reflect
the fact that, where abuses oceur, the corrective process ought to take
place within the profession, and within the industry.

Senator Pasrore. 1f yon were to rewrite this phrase again, would
you write it the same way ¢ '

Dr. Wrrrrenman, T think T would.

Senator Baker. Mr. Chairman, let me make one observation at this
point. I know Dr, Whitehead has strong views about the objectivity
and fairness of network newseasting, He has expressed it very dramati-
eally in this and several other .~;|>|-(-ntv:-a in the last months.

[ 'hope it is not ungraceful of me to say that politicians and Govern-
ment officials endure and guffer a great deal of criticism at the hands of
the networks. and 1 really do not think that network news staffs ought
to be that sensitive about eriticism from someone else,

I believe the dialog that we are having today that the conver-
ation we ave having in this committee in public on the record, on the
question of the fairness and objectivity of netywork news coverage, is of
substantial importance in its own right.

Fven if it results in no legislation—and T suggest that it very well
may result in no legislation—the fact that we have ventilated these
points of view will have a significant impact on the health and vigor
of broadeasting in the United States in the years to come.

I do not mean that network staffs will change their viewpoint or
idens. It means that we have now. in this hearing, introduced a way to
disenss objectivity, or lack of it. We have ereated n public fornm where
it oan be examined and. T believe, examination of it is a healthy thing.

SQenator Pastore. You are absolutely right. But the point that
remains is. where an interest or a business which is regulated by the
Government. ig strongly eriticized by the White House, you have
created fear in that industry. This is especially so in broadeasting be-
cause stations must be licensed by the Government., After Dr. White-
head’s speech, many editorials and news articles express fear at what
he said and what they see happening. At this point, I would like to
insert a number of such articles m the record,

Is this the strong arm of the White House? That is what we are
talking about—here. Walter Cronkite does not care whether you or'l
eriticize him. Dan Schorr does not carve whether you or T eriticize him.
But when you begin to talk about fanlts that o not exist—and these
people are subject to a license renewal requirement-—it is only natural
that you are going to scare the devil out of them. They will not get into
controversial subjects, and everybody will talk about milk and honey,
and nobody will discnss the issues of the day.

Senator Baxer. And whether fault exists, or does not exist, is a
uestion open to debate. We will not debate it at great length, toduy.
except to point out that no netwaork need be a fraid of its license being
revoked because networks have no license. )

Senator Pagtore But the fact remains, they all own five broadeast-
ing stations in the biggest communities of thig country. That is wherea
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large part of their income comes from. I am not trying to defend them,
cither. Attempts have been made to put networks under regulation.
It has been resisted—time and time again—and I do not think the
Congress is ready for it.

Maybe they should be placed under regulation. T am not debating
that one way or the other. But when you are telling certain people
they are charged with this and charged with that, and you do not tell
us what the erime is, and you do not tell us what the sickness is, how
can we give you the remedy ¢ '

That is the question that prevails here. Editorials all over this
country were opposed to that speech. You may say it was a docile
speech, intended only to reaffirm existing law. Mr., Whitehead, you
know that the repercussions of that were serious, were they not?

There was comment all over the country. Now, a lot of people were
disturbed.

Senator Baxer, Mr. Chairman, I——

Senator Pasrore, That is all T am talking about. Please let us not
leave the impression with anybody that, “if you do not do as Mr.
Nixon says, or as Clay Whitehead says, or as Howard Baker says, or
as John Pastore says that you will lose your licenses.” iy

Senator Baxer. Mr, Chairman, I want to yield to our colleagues on
the committee, but I——

Senator Pasrore. That is my job; T will take care of that.

Senator Baker. But you may

Senator Pastore, I will take care of that,

Senator Baker, You take care of your side, and T will take eare of
my side. But you made the remark that the White House is the most
powerful house in the United States, and it is and it always has been.

Senator Pastonre. And Lwant it to be,

Senator Baker. But I suggest that there is a strong argument to
be made that network broadeasting has a greater impact on the public
point of view and attitudes in the United States than any single insti-
tuition in the United States save the composite of the Government
itself,

In that respect. I think it is very important to consider regulation
of the networks. But if we are going to forgo regulation of the public
airways through regulation of the networks, it hecomes doubly im-
portant that those secondary restraints, that those disciplines that
are imposed by professionalism, by news staffs and renewal tech-
niques of local licensees must be fully and vigorously enacted.

Dr. Winrreneap, Mr. Chaivman, if T could offér one comment here.
T think it is very important that evervone understand that it is not
the White Honse, it is not the execntive branch that has anything
whatsoever to do with whether a license is renewed, To the contrary,
we are prohibited by law from interjecting ourselves into any type
of consideration of that at all. It is the FCC acting as an arm of
Congress that makes these deeisions in an independent way and noth-
ing that 1 say can have any effect on that.

What I have been addressing myself to is the overall process and
procedores, the policy, if vou will, whereby these decisions are made,
where they are made, and who has the first responsibility.

We in government necessarily have to coneern ourselves with abuses.
We generally trust to the private enterprise system and to competition.




32

And the processes of government are intended to deal with abuses.
My speech was directed very simply and pointedly to the question,
Where abuses occur, how should they be corrected ?

My speech was directed very heavily at networks because three
companies program about 60 percent of the television programing
that the American people see. 1 focused very heavily on news because
news is o critically tied to the purposes and ohjectives of the first
amendment.

I also dealt with some other very important issues, such as violence,
children’s programing, and misleading commereials, T pointed out
the responsibility of the broadcast industry, which is to exercise
responsibility in the first instance, so that it s not necessary for the
FCC or the Congress to apply more restrants to these areas.

Senator Pastore. I want to say as sincerely as I can, Mr. Whitehead,
that your presentation here today, and the fast remark that you made
is a lot different than the connotation of your speech which 1 read.
1 am pointing here to a _Sunday, December 24, editorial in the Los
Angeles Times and entitled, “Intimidation of the Networks.”

The White Houge has decided that television Is not as good as it should be

and says it is going to do something about it. But hold your cheers for there is
evidence it may be nothing more than a magk for an effort to intimidate network

network news and programing.

Now, that is generally the impression that was created abroad. That
is the reason 1 asked you if you were writing that gpeech all over
again, would you write the same gpeech. Then you turned around
at the Americana and said you were misunderstood.

Now, apparently whatever you said confused a lot of people. It
confused me. Scared the devil out of me, too; because T believe in the
freedom of speech and I believe in the first amendment. And T think
you do, too.

Dr. Warrenean. Absolutely.

Senator Pastore. But the point is that you operate out of the White
House, and you made this very dramatic speech in December, and
followed it up with another speech in January where you more or less
retreatod a little bit and tried to soft-soap the licensee by saying, “Now
I am going to give you H-year licenses and I am going to make it easier
for you to avoid a challenge at renewal.”

Ii kind of softened it up a little bit. T think the second time you
were trying to appeal more or less to the people that you had hurt the
first t'-imt-.!f would hope that today at least you will admit that there
was misunderstanding, there was confusion, because of the speech that
you made,

Dr. Wirreneap, Mr. Chairman, T agree there was misunderstand-
ing, there was confusion. The subsequent speech I gave veally did
nothing more than elaborate on the legislation I discussed in the first
speech. I will concede there was some strong and colorful language
in that first speech.

But that was done because we think these igsues are important, They
are o sensitive that public attention should be called to them, and
they should receive full and open debate. They should receive the kind
of debate we are giving it today. Continued use of that colorful lan-
guage, I agree, will not serve any very useful purpose.

Senator Pasrore, I want to pass on to my other colleagues. I think
you will have to come back t jis afternoon, if you can. Can you?
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Dr, Warrenean. Yes, sir,

Senator Pastore. 1 want to ask you a question about public broad-
casting. When the Edueational Facilities Act was passed in 1962 and
the Public Broadeasting Act was passed in 1967, we had only 100 TV
stations. We have 233. Now we suggested a 2-year authorization for
the Corporation for Public Broadcasting.

T understand that yon were the one that recommended that the
President veto the bill that we passed which was for a 2-year author-
ization. Now, within a matter of days we have a request for another
1-year authorization that has come up. Now the testimony before our
committee has always been that the Corporation needs a 2-year period
in order to do the proper programing.

It takes almost 18 months before you make a contract and the pro-
gram can get on the air. Now what is really your objection on the
Y.year authorization when we had them for 2 years?

Dr. Winrrereap., Our objection is only an objection as to the time at
which such an authorization could be adopted and the conditions that
would prevail in it. My feeling is that 2 years is probably too short,
that 3 to 5 years is a more nearly acceptable range for the purposes of
providing a long-range basis for the planning of the Corporation and
to provide a bit of needed insulation from the processes of hm'm'mneut.

However, as the President pointed out in Lis veto message, reflect-
ing, T think, a concern of the Congress when it deferred the adoption
of a plan for long-range financing, we have to think this through very
(-um}ully.

We have to make snre the structure under which funds are provided
for that length of time does indeed encourage the kind o% system
that the Congress intended when it established the Corporation and
reflects a sense of purpose and agreement within the public broadeast
system—not just the Corporation, but also the stations—as to what
the relative roles should be. We feel that as there is sufficient un-
certainty about both of those aspects, it would not be responsible to
recommend to the Congress a longer term of authorization.

Se we are going forward on a carefully measured basis, with annual
appropriations, until some of these questions can be resolved, At that
point in time we would expect to come forward

Senator Pastore. But is that not counterproductive? All the wit-
nesses that have come before the committee have said that unless we
get 2 years, we cannot have an adequate program. You insist on 1
year which means inadequacy of the programing.

You can discugs this with any of the members appointed by Mr.
Nixon. The majority of that Corporation are Republicans and they
will tell you they need at least 2 years. Why should that not be taken
into account?

Dr. Warreneap. It certainly should be.

Senator Pasrore. You keep saying we have to prove that it is ade-
quate. The trouble is that you will never prove that it is adequate
unless you put up the money, unless you put up the authorization.
And that is what we have failed in.

Dr. Winrenean. I disagree with that, Mr, Chairman. T think if we
all understand that we are going to increase the funding for public
broadcasting, then the Corporation can plan on a sound basis, and
can do it on a year-to-year basis.
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Senator Pasrore. On a 1-year authorization?
Dr. Warrenean. Yes, sir, 1 think they can because it has——

Senator Pastore. 1 ask you again, will you talk it over again with
the members of that Corporation? That isn't what they hiave told
me and they are in the business.

Dr. Warrenzap, 1 certainly will.

Senator Pasrore, Will you take it up with them ?

Dr. Warrenean, I will, sir.

Senator Pastore, Senator Moss,

Senator Moss. Thank you, Mr. Chairman. On our disenssion here,
Mr. Whitehead, we have all been saying that there is no regulation
of the networks and indicating neither you nor the chairman nor
anyone thinks there should be.

Well, were you not really suggesting a secondary level of regulation
by putting the burden, as you said in your speech, on the broadeasting
sfation. Beeanse if the broadeasting stations go off the air the net-
works do not. have anybody tosell to?

Dr. Wirreieap., No: Senator, I do not think they are, anless you
want to view competition and listening to a wide variety of points
of view as regulation. T think of it more as a system of checks and
bhalances reflecting the diversity of the country. It is not a vegulation
from Washington in any sense of the word.

Senator Moss. Is not that regulation if the revenue for one network
is stopped off because of “elitist” gossip and “plugola™ and ideological
“plugola”; does not that regulate them? It puts them out of business.

Dr. Warreiean, We are not talking about entting off their revenues.

Senator Moss, You are talking about license of the stations which
would not be renewed if they did not regulate themselves asg you would
have them do.

" Dr. Wirresiean, That is not the concept, Senator. The concept is
simply that the community has the opportunity to evaluate the
licensee’s overall performance at license renewal time. That is what
license renewal is all about.

What is going to serve the public interest in that community is the
question. If the community is unhappy. it has as much reason to hold
the broadeaster responsible for programing that he gets from the net-
work as programing he gets from somewhere else.

After all. the network pays him to carry that program just as adver-
tisers pay him to carry their advertising messages, We think it reason-
able—in fact, this is nothing more than what the FCC has always held,
that the licensee is responsible to the community for everything that
he transmits. Our concept certainly was not that somebody in Wash-
ington would oversee that community and try to make judgments about
whether the network programing they were carrying should or should
not have been carried.

. To the contrary, we were simply saying where the community is
unhappy with the programing that the licensee produced himself, or
got it from somebody else who paid him to carry it, the licensee is the
man to whom the community has a right to turn to and complain to.

Senator Moss. How is the community heard ? That is the point, How
is the community heard ?

Dr. Wirreseap, Well, the theory is that the community should be
heard by the licensee. Under the concept of the 1934 Communications




Act, the broadeaster undertakes to program his frequency in the public
interest,

Senator Moss, All right.

Dr. Warrenean, To satisfy the publie, not for his own personal use.
So, the community ought to be able to go to the licensee and say, *We
are unhappy. You have put things on that we think arve destructive:
more likely you have left things out that rveflect a need or interest we
feel in our community, and we would like to see you cover more of
that.”

The concept of the Congress was, I think, that the licensee would
say, “I am the man who has responsibility for seeing that all of that is
treated fairly and is covered.”

He would make those kinds of judgments, and the community, when
they complain, wonld get a fair hearing and get some accommodation.
Unfortunately. that does not happen as much as it should.

More and more, the licensee says. “Talk to the network, they pro-
duced it, I do not have anything to do about it.” That is not a very
constructive attitude.

Or, the licensee will say, “Write to the FCC." or “Write to your
Congressman,” Well, that is not very effective ecither. All we were
saving was that these men out there, who take a license, who under-
talke the responsibility to serve the public, know what they are doing.
They make plenty of money, they ought to be more attuned to what
the community's complaints are than they ave today:.

Senator Moss, Well, all right, if & member of the community com-
plains to the television station and says, “We do not like the program”;
the televigion station answers back, that, “Well, all right, we will look
into it.”

The license comes along. How are they going to have any effect in
that community on' whether or not his license is extended ?

Dr. Wrrrreitgap, They have two ways. They can file a petition to
deny that license, with the FCC: or they can get together and say,
“We think someone else conld provide us better service,” and they can
file n competing application.

Senator Moss. ]Is that any different than what they can do, now?

D Warrenean. No.

Senator Moss. It does not achieve anything, does it ?

Dr. Wirrenran, What we were talking about in the legislation we
are preparing to submit to the Congress is a clarification of the process
whereby the FCC renews licenses and considers competing
applications.

U he FCC has had a diffienlt time dealing with this, The courts
have had something to say about how the law, as now written, should
be interpreted, and Congress, in the past, has tried to deal with it.

 Wae are going to propose a change that we think is very constructive,
in that it gives the licensee a little more stability and provides a little
more guidance from the Congress as to how the FCC is going to
handle these matters,

By and large, that is in the direction of léss regulation from Wash-
ington, less opportunity for the FCC to interject its own judgments
ahont what t}w licensee ought, and ought mot to do, and turn them
more nearly to the task of evaluating swhether the licensee has listened
to his community.
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If we are going to take away some of the controls of the FOC,
the community is going to have less recourse to invoke the use of
Government program controls. To the extent that we are agking the
Congress to take that step; to the extent that the public is willing to
go along with that ; T 1l |i11f{ we all have to give.

If the Government is going to have less recourse over the broad-
caster’s actions, we have every right of expect, as a country, that the
licensee will exercise that responsibility more conscientiously, on &
voluntary basis.

That is all we are saying.

Senator Moss. In your proposed license renewal billy the follow-
ing statement appears in reference to the Commission’s findings of
the suitability of an applicant for renewal, and I quote:

The Commission ghall not preseribe any predetermined performance criterin
of general applicability respecting the extent, mature, or content of broadeast
programming ; except the Commission may consider the overall pattern of
programming on particular public Issnes,

By this language, are you suggesting that the Commission’s deter-
mination of suitability be based on subjective judgments?

Dr. Wirnaeap, No, sir, 1 am not suggesting that, at all. That lan-
guage was intended to reflect two considerations. First the FCC
should not, get into the business of prescribing what is good and is
not good programming as an a priori matter. I do not think any of
us want the Government here in Washington saying what will, and
will not be programed. That is what that predetermined criteria
means,

The second consideration goes to the concerns about, the fairness
obligation, which is already written into the act in a different section,
and to the kinds of concerns that the chairman was expressing. The
opportunity for the public to come to the (Government and use the
processes of Government to deal with the questions of fairness in the
presentation of issues is an important recourse: one that we are not
prepared to do away with at this point. in time.

Now, therefore, we make an exception as to what the FCC ean con-
gider in terms of programing content. We say they may consider the
overall pattern of programing only insofar as is necessary to enforce
this fairness obligation section.

Senator Moss. Do you remain opposed to the fairness doctrine eri-
teria

Dr. Warresean, T am not opposed and have never been opposed to
the fairness obligation that is written under the act. I am opposed to
the chaotic enforcement scheme known as the fairness doctrine, which
has grown up to enforee that obligation.

I think in the long run. that case-by-case enforcement by the FCC
ought to be done away with. In the shorter run, I fully support the
FC('s attempts to clarify this as to what areas it will be applied.

Senator Moss. You prefer to shift the enforcement, though, to a 5-
year plan, right?

Dr. Warmmenean, It is my feeling that that would be constructive,

e,
o Senator Moss. It would be remote in the political situation, would

it not? Say the license would not be renewed a)o
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Dr. Warrenean. It would be remote and there would have to be
clear vict?ept-ions where the issues are particularly significant and time-
eritieal. 1

Political elections are certainly one case.

On the other hand, I think that it would be constructive if fairness
of the licensee were evaluated from the point of view of the total, over-
all programing, rather than on a case-by-case basis.

Senator Moss. Can you give me the statutory authority for the exist-
ence of the Office of Telecommunications Policy ?

Dr. Warreneap. The office was established in 1970 by Reorganiza-
tion Plan No. 1, that was submitted to the Congress.

Senator Moss, It was never established by any congressional act,
just by submission and no objection, is that what you are saying?

Dr. Warrenean. That is correct. There was no objection.

Senator Moss, And it has been operating under that, since that time ?

Dr. Warmresnsap. That is correct.

Senator Moss. Well, Mr, Chairman, that is all I have for now, I may
wish to come back.

Senator Pasrore. Mr. Stevens?

Senator Stevens. As I read your Indianapolis speech, Dr, White-
head, I want to call your attention to this reference where you said :

Since broadeaster success in meeting their responsibility be measured at license
renewal time, they must demonstrate it across the board.

Dr. Warrenean. Yes. The administration requested in its fiscal 1973
budget $45 million for the Corporation for Public Broadeasting. That
reflected a steady increase in funding since the administration has been
in office, The appropriation of $45 million was authorized. The appro-
priation, however, was caught in the vetoed Labor-HEW appropria-
tions bill. As a result the Corporation for Public Broadeasting like all
agencies in that bill, has been operating under a continuing authoriza-
tion at the level of fiseal 1972 funding, which for the Corporation is
€35 million. In the President’s recent evaluation of the budget rec-
ognizing that many harsh decisions had to be made because of the fiseal
problems, we have reviewed the President’s funding recommendations
for fiscal 1973, and as you know, have recommended reduction. Rec-
ognizing the Corporation had been operating at the $35 million level
and was appmacﬁing the end of the fiscal year, we concluded that it
would be appropriate to forego that increase since they were not able
to use it in any event. Therefore we have asked for an increase to $45
million in fiseal 1974 which starts this June.

Senator Stevens. And the 45 is still included in the 1974 request?

Dr. Warrenean, That is correct.

Senator Stevexe. T have been concerned about the level of the publie
broadeasting expenditures on these public affairs programs.

Do you know how much that has been in relationship to their total
spending ¢

Dr. Warreaean. T don’t have the exact figures, but as T recall at one
point, it was running in the vieinity of 30 percent for that type of
programing.

Senator Stevens. T don’t have the exact figures; it seems to me that
Mr. Buckley’s program went something around $750,000 and one of the
others went a little over $1.2 million,

Is that in the right vicinity ¢
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Dr. Wrnreneap, That sounds about right to me. T don’t know'the
details either.

Senator Stevexs. I am most concerned because apparently the
amount going to the local stations to assist in development of public
broadeasting throughout the country as opposed to providing competi-
tion to the networks in the great cast coast of the United States is
diminishing,

The area where there is no public broadeasting seems to be suffering
while we are entering into a great race with Walter Cronkite and also
concerning publie broadeasting.

ave you expressed yoursel in any way?

Dr. Warrenean, Yes, 1 have, The Corporation for Publie Broad-
casting has been devoting too large a share of its budget to producing
programing and not enough to distributing money to the loeal stations
to use for loeal programing or operations, or for whatever the stations
think is important locally. The Publi¢ Brondeasting Act provided, of
course, that the Corporation would provide moneys for both purposes,
programing and support of the local stations.

They ean no longer accept network standards of fasteé concerning violenee,
and indeceney in programming, It the conunercial is violent, or sadistie, or if
the commerceials are false or misleading, or simply ohnoxious, the stations must
jump on the problem, rafher than winee as the Congress and FOC are foreed
to do.

Do vou mean by that what happened in our largest city, Anchorage,
and T forget the subject matfer of the programing: but a group of
local people went to the station and complained about a nefwork pro-
gram that was one of a series and as a resulf of the complaint, the
station told the networks it would no longer carry that program.

Is that what you are talking about?

Dr. Witerenean., That would be included as a special ease of what
T am talking about, Senator, but I had something much broader in
mind.

Senator Stevexs. Well, broaden it for us, will you?

Dr. Warrenean, T was thinking about what used to be a trend on
children’s televigion. toward more and more yiolence in programing,
as a pattern over a period of time. Obviously many parents have been
complaining to their stations and to the networks. and they did not
geb any satisfactory response.

As a result, more than 80,000 parents recently supported a petition
to the FOC to do something about this. Now, the broadeast stations
come into my office, they come into the FCC, and T am sure they come
to the Congress, and complain abont such provisions saying it is an
intrusion into their business, it is a kind of regulation that is against
the first amendment. it ig the kind of legislation or Commission rule
that unduly infringes on their business, It is burdensome and it should
not be passed.

That is what T meant by wincing. They do not want. the Congress
or the FCC to deal with these issues but so many of them will not
oo to bat with their network to try to get the pattern changed.

It is unfortunate, but. it seems to.me that the only recourse that many
licensees have, such as your station in Anchorage, is to cut out the
program. We do not think that is a very constructive way to deal with
these problems,
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We think the licensee ought to listen to their communities as they
did there. but then they ought to go to New York, and collectively
work with their network and say. there is too much violence, let us
deal with it. There is too much obscenity, let us deal with it.

Senator STevENs. My memory is, those parents appeared before us
last year, and complained about violence in children’s programing.
I do not think we had any more ability to deal with it than you do.

Can you tell the FCC what to do?

Dr. Winrreisan. No, sir, I cannot.

Senator Stevexs. Can the President direct them to enter into par-
ticular judgment in a particular case, such as a license renewal ¢

Dr. Warrenean. No, he eannot.

Senator Stevexs. One of the things that bothered me is this ques-
tion of public broadeasting. .

Could you explain to us the rationale of the current submission
which recommends I believe it is $10 million less for the balance of
the fiscal year than was originally requested and approved last year?

We think that this is a very important concept, It was one of the
matters that cansed the breakdown in discussions between ns and the
Corporation as to what should be incorporated in a long-run financing
approach. We felt there should be some guarantee written into the law
that the loeal stations are entitled to a certain share of this money for
Jocal uges they think are appropriate. '

It is very easy merely to comment about how expensive aood quality
programing is, and that is quite accurate,

Senator Pasrore. Would the Senator yield on that point ?

The point is you cut it down from 45 million to 35 million, and as
T pointed out when we enacted the law there were only a hundred sta-
tions; now there are 233.

You heein to split up this pie of $35 million among 283 stations,
and T mean isn’t this all counterproductive? What can they do with
it 7 Their share will be so small. They can’t program. Naturally they
would have to use some money for operating expenses. They ought to
be given more money but what vou are doing is put the squeeze on the
money, the squeeze on the anthorization period, and what yon aréd
doing is suffocating the whole industry. That is about the size of it
And they are all complaining, you know that. They had a convention
in Las Vegas not too long ago and they were all complaining.

What you have done is you have built a wall between the Corpora~
tion and the loeal licensee. Then you come here and say we don’t want
much monev. and we want to ‘constrict the lead time, but we want
everybody to produce their own programs. It is almost impossible.

Dr. Witrrereap. Mr. Chairman, we have never stated that the local
station ghould produce all the programs. We agree that there are ex-
pensive, very worthwhile programs that should be done at the national
level,

Qenator Pasrore. That is right. But they can’t do that out of the
&35 million. so that cuts down the pie even more. You are expecting
people to do something big with only a little, and it is impossible in
this industry. Yon know that. You know the television industry pretty
well, Tt is very expensive. You begin to produce your own programs
or run your own station—many of them are being run at a loss, you
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know that. If it wasn’t for the subsides by the Government, they would
have to close shop.

Now, you have gone from 100 to 233 stations, and you cut down
the money, shortened the authorization period—how can the stations
do things that you wonld like to see done?

Dr. Wuarmeneap, On the issue Senator Stevens was discussing, I
think it is very important to realize that even a little bit of money goes
a long way for some of these stations, particularly the smaller ones.
There are ways of doing programing that is very interesting, very
important to a community, for production costs of $1,000 to $2,000
an hour. That would be sneezed at in New York City or in Hollywood,
but nonetheless it can be very valuable local programing.

1 think it is important to realize that in addition to considering the
size of the total pie, we consider how it is allocated, because those sta-
tions need that money.

Senator Stevexs. 1 think you are absolutely right, and as a matter
of fact I call my colleagues’ attention to the fact that the cut was made
when Congress didn’t pass the budget. We are still operating on a
continuing resolution, as I understand it, for public broadcasting,
and there is every indication we will continue to do so through the
balance of this year.

So the question of how much the administration has requested for
the balance of this fiscal year is really immaterial, I don’t know of
any way apart from a supplemental, and if the chairman would assist
with a supplemental, I would support it. But I don’t want to see this
division w!ninh puts almost 50 pereent of public broadeasting into the
area that has the most television, It is the rural areas of the country
that don’t have public broadeasting, don’t have the ability to support
loeal programing in a public sense, which needs this assistance,

We could take $300,000 in a rural community in Alaska and have
a lasting year-round program in the public service area. You put
€300,000 into one of these New York programs and you got 30 minutes.

Senator Pagrore, But the administration is against public affairs.

Senator Stevens. No, the administration, it seems to me, is against
this big-name programing through the public broadcasting system
when it should be going through the commercial system.

Senator Pasrore. Like “Sesame Street”? “The Advocates™?

Senator Syevens. “The Advocates” 1 happened to appear on, and
I think it is very good.

Incidentally, we don’t get paid. That is not a costly program. You
can put that on very inexpensively. But the problem is the allocation
of this money. It seems to me that because they are so dependent upon
the population centers, the public broadeasting system has responded
to this demand for competition, and I think the networks have enough
competition.

Dr. Warrenean, T think it is important in that light, too, Senator,
to recognize that public television was conceived as an alternative
kind of medium. The need you are talking about is more acutely felt,
I think, in the rural areas. That is a perfectly valid point.

It was never contemplated that the Federal role in funding this
would become the major or dominant role. To the contrary, 1t was
considered to be something that would be supplementary. The public
television system was intended, as I understand it, to exist primarily
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on funds from other sources, with the Federal contribution merely
being an assist. That should not be forgotten either.

The public television people, to the extent they need more money,
should be as concerned with raising their money from other sources
in their communities as they are with getting more and more money
from the Federal Government.

Senator Stevens. I think the public system ought to be more inter-
ested in getting television in the areas where there is no television
rather than putting on a fifth station in an area such as Washington.

It seems to me the obligation is to take the television experience out
where it is not to begin with, and then to provide the programing and
competition if they can afford to do it.

Let me ask you one more question—I have taken all my time——

Senator Pastore. The Senator can use all the time he wants.

Senator Stevens. I wanted to ask a question about the domestie
satellites, 1 asswme that is within the scope of this hearing.

Senator Pasrore. It is.

Senator Stevens. I have noted the FCC has required that Alaska
and Hawaii be included in the rate structure by any company wishing
to put up a satellite under the domestic program. '

As I understand, that is an integrated rate structure. I would like
to ask you whether there is any impediment to the companies that pro-
vide service to Alaska and Hawaii of giving us an integrated rate
structure now. .

As I understand, they are willing to do it when we get satellite
communiecations. Why can’t they do it now ?

Dr. Wirrrenean. As I understand it, they can. As T further under-
stand it, the FCC has directed the Bell System to look at this question
and to recommend new integrated tariffs. The rationale is, of course,
that with the advent of satellites for domestic communications. a sepa-
rate tariff for Hawail and Alaska would no longer be justified. We
certainly support that, and I think the Commission, the telephone in-
dustry, and the common carriers, should move as promptly as possible
to reflect that integrated rate structure and not wait for the satellites
to actually get up there.

Senator Strvens. I am pleased to hear that. We demonstrated right
here in the Congress, the Senators and Congressmen from Hawaii and
oflshore areas and Alaska do not have the same communications be-
tween that those in what we call the south 48 do.

You can call anywhere in the United States supposedly for one fee
after a cortain time of night, but then if you look at the asterisk it says
except for Hawaii and A.Iaska and the offshore areas. Either we will
be ane country as we are in the postage stamp system with the Postal
Service, or we will have to find some way to give the offshore areas some
assistance so that they can, in fact, be the equivalent of all the rest of
the American States.

This is the one major impediment to taking television, national tele-
vision into my State on a direct basis as the awareness of the integrated
rate structure. I would welcome your assistance in that matter.

Dr. Warrenean., T agree wlmfe]mnrtedly and we will certainly do
whatever we can.

Senator Stevens, Going back to the public affairs program area—
and I do not want to extend that out more than we should, but what do
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asting system as far as its

you see for the future of the public broade
relationship to the networks ! :
Dr, Winrreneap. T think the concept of public television, as an al-
ternative to commercial television, is a sound one.
To be sure: commercial television in this conntry has its problems,
But nonetheless, I think it is widely conceded that we have probably
the best television of any country in the world. '
Commercial television provides a great sevvice and we should con-
tinue to vely on private enterprise broadeasting as our primary broad-
casting system. Now. for a va riety of reasons recognized by the Con-
gress and by the FCC, there are certain types of programing that
cannot command advertiser support, especially with the limited nun-

ber of channels.

Such programs, however, chould be available to the American tele-
vision viewing public. Things like education, culture, and the arts
are very important subjects. 1 think Sesame Street has shown how we
can have interesting, vital, gripping television for children—televi-
sion that is edueational at the same time that it is entertaining.

We ought to be exploring more of that type of thing.

Senator Srevexs. Does the administration have any way to decrense
support for publie broadeasting ¢

Dr. Wirrenean. No: we.do not intend that at all, We have steadily
increased the funding for public broadeasting. The funds distributed
through the TTIEW odueational broadeasting facilities progrant, which
wetion of new broadeast facilitios, cameras,
tape recorders and the like. have been increased. In fact, in the Presi-
dent’s budget, although many things were cut in the HTEW budget,
that item was not cut, That was held at £13 million.
 Senator STEVENS. With the chairman’s permission. I would Tike to
place in the record at this point a request for appropriations over the
years since the public broadeasting system has come in,

Senator Pasrork. We have it right here,

Senator Stevens. All right.

Senator Pasrore. We will put it in f

(The document referred to follows:)
GCORPERATION FOR PUBLIC BROADGASTING

provides money for constr

he record without objection.

1 or 2 year

Fiscal year sutharization  Authorization Appropriation

1969 3L S £ J 1 ;9. 000, 000 $5, 000, 00
1970 1 $20, 000, 00D 15, 000, D00
1971... I 7! 35, 000, 000 23,000, 000
\872. . | “ | 35,000,000 35,000, 000
1973... 1 12! £5, 000, 000 65, 000, 000
1974 . i \ /190,000,000 i
1973. Tk 5 e | s g S AT s 1 4%, 00D, 000 * 35, 00O, COD
1 Vetoed b

s Continuing resolution.

Senator Strvens, Thank you.
Now, you say the reason for
million was a recognition of th
balance of year at a current level.
Dr. Warresean, That is vight,

the 1974 request reducing it to $35
o situation that we arve ending the
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Senator Stevens: Yet we will start up in July at the $45 million
level,

Dr. Warreiiean. That is correct.

Senator SteEveENS. In other: words, you could not spend $10 mil-
lion, say, if we did get a bill out of here by April or first of May
in the 214 months available. It would be unwise to spend $10 mil-
Jion and cut back down to a $45 million dollar level, is that coprreet.?

Dr. Warrenean. That is basically right, The funds would carry
linto theé next fiseal year; but the practical effect would be that for
the fiseal year 1974, the Corporation would have funding of %55
million, and we just thought that it was not wise to have the growth
oing at that rate.

Senator Pasrorp. For the life of me, I cannot see why you keep
vesisting the 2-year authorization. The appropriation could still be
done on a yearly basis, 1t is only the fortification that the Corpora-
tion needs on this long lead time that is necessary.

We would all be better off for it. Admitting the fact there are
fanlts that have to be cured but like everything else, this is a new
venture so to speak. And it has to go through a trial period. There
is no question about that. _

But you cannot suffocate it with less money by cutting down the
authorization period. I do not see why this administration is so
much opposed to it when the testimony before this committee both
Republican and Democrat members of the Corporation have been
that a two year authorization is necessary.

They have justified that in the record. We arve not talking about

appropriation; we are talking about authorization. I hope the Pres-
ident next time will sign a 2-year anthorization bill. We have passed
.the bill and he has vetoed it. That is the reason for it. I am not say-
ing that he may be alone on that. The fact remains he did veto
the authorization for 2 years.
_ He did it on your recommendation, so T am pleading to you to-
day that you give it a good look and talk with the members of that
C'orporation. Because I think that is where your fault lies. If we are
going to expect them to do a good job, they need a little more time.
And you understend these things. It ought to be done.

Dr. Worrenean, Mr. Chairman, I certainly agree with the concept
that there onght to be longer range funding. But I think there is more
involved here than just the planning horizons of ‘the Corporation.

Senator Pastore. 1 know what it was, Sandy Vanocur and so on.
T know what started all this. It is polities,

Dr. Warrensan, We think there ave

Senator Pasrore: Polities, that is what it was.

Dr, Warrenean. We think there are important issues the Congress
ought to address in this area, and until this is done we think annual
authorizition would be a liealthy matter, :

Senator Strevens. I would call vour attention to the fact that we
Jhave an opportunity. to put n 2-vear authorization in and take it out
of the political vear. T would like to support increased funding for
the public broadeasting on a 2-year basis and take it out of that elec-
tion year complex. .

I would nrge the administration to take a look at it from that point
of view, If the authorization would expire in a nonelection year, we
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public broadeasting. I would urge you to take another look at the
matter to see if we could not increase for balance of this fiscal year so
we would in faet be spending for the balance of this fiscal year at
the annual $45 million rate.

I do not know what that would be, but it would seem to me we
could start up that $45 million rate May 1 or April 15, whenever we
can get the bill through, if we can. I would urge we take this thin
out of this bill—that 1a the thing that eauges so much tl'onble—anﬁ
fund it without regard to that other budget. It gets canght up in the
HEW fight and it does not belong there, It has nothing to do with
HEW and it is just an appendage to a bill that seems to be in con-
tinual controversy between the executive branch and the Congress,

I think we ought to find some way to lump it in with something else.
Why don’t you put it in with somie of the independent agencies. Why
should it be hooked on to HIEW. It has no more sense being there than
if it were an appendage to the FCC budget.

Would vou take a loolk at that and see if there is not a way we can
tuko it away from this aven of vetocconflict ¢

Senator Stevens. Thank you.

Senator Bakir. Could I ask unanimous consent that three questions
I have here dealing with copyright legislation, UHF broadcasting and
radio reregulation be submitted for the record. I wonder if you would
supply answers, Dr. Whitehead ?

Dr. Warrereap. I would be pleased to.

('The questions and answers referred to follow :)

SENATOR BAKER—RE-REGULATION OF IRADIO

Tn Decermber 1971 vour office issued a staff research paper and released a letfer
you had written to Denn Bureh recomuiending the development of a pilot pro-
gram to test the feasibility of substantial de-regulation of radio. On February 8,
1973 1 introduced g Jolut Resolution, 8.0, Res. 60, calling on the FOO to estab-
1ish a project that would build on the FCC's previous actions and further revise
the regulatory framework for broadeénsters with partienlar émphasis on small
market radio. Are you familiar with 8.0, Res, G0, and if 8o, what ig your pogition
on it?

Answer, T am familinr with 8.1, Res, 60, which I believe is an excellent means
of giving further emphasis to the ¥COO% ongoing project of radlo deregulation.
T support it fully.

A8 you know, I proposed a review of radio regulation well over a year ago.
Subsequently, the FOC, through a committee chaired by Commissioner Wiley,
started to review its ruoles and has alvendy made substantial progress, Your
Joint Hesolution not only provides a clear statement of congressional intent on
the matter of radio deregulation, but shows that the Congress, FCC, and the
Executive Branch ean work as partners to introduce new concepts into com-
munications policy and to make government regulation respongive to changing
needs,

UHY

Dy, Whitehead, it 18 Inereasingly evident that our soclety benefits greatly from
local participation in our national communications system, It is equally clear
that local participation, in the form of more public access, greater sensitivity to
community interests and needs, and Increased local ownership and training op-
oprtunities means a stronger national communiecations system. For these reasons
I have heen studying ways to encourage development of low-cost UHE television
broadeast facilities. (1) Do you think there is a need for greater development of
the UHF spectrum? (2) Would your office be willing to undertake a study of the
fopsibilty of developing such a system which might take the form of encouraging
equipment manufacturers to design and produce amd package rélative low cost
UHEF facllitles or nsing tranglators with greater local origination?
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Answer, 1 agree with you completely that local participation, greater publie
access, and enhanced employment and training opportunities in the media con-
tribute to the quality of our communications system and to our strength as a
society generally. Low-cost UHF TV broadeast facilities are one way in which
these benefits can be obtained. It may be that expansion in use of the UHF spec-
trum by encouraging the development and use of such facilities would therefore
be desirable.

1 intend to explore with the FCC the possibility of a study into these matters
and to determine whether such specially designed low-cost station facilities, or
translators could be produced.

COPYRIGHT LEGISLATION

Dr, Whitehead, last year you and Chairman Dean Burch worked together in
conjunction with interested parties to arrive at an agreement that made it pos-
gible for the FOO to lift the freeze on eable. An essential provision of the con-
census agreement was that the parties to the agreement would support copyright
legislation in the Congress and in the event they could not agree on n fee structure,
the legislation would provide for arbitration. In view of the fact that the parties
have not yet agreed to sgupport a copyright bill, do you expect to make any recom-
mendations to the FCC that the regulations presently in effect be changed ?

Answer. I have not fully determined a course of action, as it is not clear that
copyright legislation supported by all concerned parties will not be fortheoming.
I do feel, however, that such legislation is an essential element of the FCO's
distant signal regulation, since the compromise agreed upon by cable operators,
brondensters, and the program suppliers, was predicted on the expectancy of
copyright legislation requiring cable to pay its fair share to program production
sources,

Nevertheless, If there is no agreement among the parties on copyright legisla-
tion, the essential copyright element of the FCO's eable rules will be missing, This
would certainly require a reassessment of the rules, and perhaps they will have

to be changed.
BCONOMIC CONCENTRATION

Dr. Whitehead, you have adopted as an overall communications policy encour-
agement of competition as a means of most effectively and efficiently meeting the
needs of our society. In an effort to implement this process you have pointed to
the limitations imposed on our national bhroadcasting system by our present
dependence on the three TV networks. Your emphasis on diversity in several of
your speeches is interesting and thought provoking, But what evidence do you
have that the concentration of economic power in the networks is contrary to the
viewers' interest? In view of the high cost of producing quality programs, what
evidence do you have that there is any alternative to such concentration which
makes possible the large investments necessary or, in other words, aren't net
works the only entities that can afford the high cost of network programs?

In your speech to the Arts/Media Conference of the National Council on the
Arts and the National Endowment of the Arts you talked of the “demand pull”
of the viewer as an effective way to obtain more diversity on TV, (1) Don’t we
already have such a system through the reliance of the broadeasters on ratings
which determine, for the most part, whether a particular show remains on the
air? (2) Aren't you really getting hack to the econcept of specialized programming,
not that programming directed at a mass andience ag done by the networks?

While you emphasize the need for program diversity through specialized pro-
gramming, I note in Advertising Age, a new publication entitled “Pay TV" and
in Broadeasting Magazine that the prospective operators of pay cable systems
envision for the most part concentrating on sports and feature films, As a policy
matter how do we guarantee that (1) pay cable competes fairly with over the
air broadeasting in view of the regulatory restrictions presently placed on broad-
casters and I am thinking particularly of the public affairs and news require-
ments which are expensive and which are often not commercially viable; (2)
how do we guarantee that pay cable and cable television achieve their potential
and don't rely solely on sports and feature films; (3) if we do allow pay cable
to carry sports that have been carried by commercial television, aren't we taking
away the broadeaster's economic base? And if the broadeasters go out of busi-
ness, how do we insure that the low income and rural residents don't lose their

‘television service?
90-184—T75—4
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Answer, There has been a long standing and valid assmmption that excessive
cceonomic coneentration in industries controlling the means of communicntions
i contrary to the publi¢ interest, For example, as edrly ag 1941, the FOCC ated
that :

“[Congress] rejected government ownership of broadeasting stations, believing
that the power inherent in the control over broadeasting was too great and too
dangerous to the maintenance of free Institutions to permit its exercise by one
body even though elected by or responsilile to the whole people. But in avolding
the concentration of power over radio broadeasting in the hands of government,
we must not fall into an even more dangerous pitlall @ the concentration of that
power In the hands of self-perpetuating management groups.” (FOC Report on
Chain Broadeasting 72 (1941) ),

This has been a consistent theme in government regulation of the broadeast
media, The FOC has long been coneerned with ways to rveduce the television
networks' control of access to the nationwide audience and control of that
audience's access to diverse programming, Moreover, these same concerns under-
le the Department of Justice's recent antitrust suit regarding the entertainment
programming of the three television networks,

The burden of proof is usually on the broadeast industries to establish that
their concentration of sconomic power is in the publie interest.

It would be diffieult, I not impossible, for the government to demonstrate
conclusively that a less economically concentrated televidion network lnduastry
would e able to support high quality, diverse television programming, beeause
one effect of network concentration is to preclude the development of addi-
tional competitive networks. Networks are, indeed, the only entities that can
afford the high cost of network programs, hecanse the networks exercise thelr
economie power to vie for audience rating points by driving up the cost of prime-
time programming.

With respect to my speech to the Arts/Media Conference, 1 referved fo the
concept of “demand pull” as an effective way to obtain more program. diversity
in television, T do not believe that we already have a ftelevision system based
upon this coneept merely because broadeasters rely upon aundience ratings to
determine the suecess, or lack of success, of a particalar program, In television,
the andience is the product being sold to advertisers. In essence, the ratings do
not indicate the programs that people want to wateh, but gimply show what pro-
grams people will watel, In this sense, the audience!s desives and needs for
programming are not important to the advertisers,

To some extent, the “demand pull” concept does involve specialized pro-
gramming and not the type of mass appeal programming that the networks
pregently offer,

You also agked for my view regarding the pay television aspects of cable
television, Modt of your concerns go to the question of whether eable will com-
pete fairly with over-theair broadeasting, in view of the affirmative program-
ming requirements placed upon television hroadeasters and the danger that eable
may “siphon™ popular progranms from over-the-air broadeasting.

With respeet to the first question, there is no reason in law or poliey to en-
cnmber pay eable operations with affirmative programming requirements, sneh
as news and publie afMairs progeams, There are reasons, having to do with spec-
trnm seprelty and economic concentration, for requlring that federally-Heensed
television bhroadeasters make special @forts to serve eommunity needs: and in-
terests in informationnl programming. even thongh such prograniming may oot
be commereinlly viable, There are no similar justifications for imposing the same
requirements upon cable television systems, especinlly if the polley and regula-
tory requirements for eable assures that there will not be monopolistic control
of the multiplicity of cable channels, Indeed, we should move iir the direetion
of lessening the' specific’ affivmative’ programiing' reguirements’ in felevision
hrondénsting. ‘rather than ' transposing’ such  requirénitnts’ to eableé operations,
when the effect would beachievement of a parity of inappropriate regulation,

With respeet to the guestion of' pay cable attempting to siphon popular pro-
graand from broadeast television, T helleve that cable ean co-exist with advertiser-
supported television without glgnificantly reducing the level of “free” program-
ming now available to the vieweér. Moreover, eable can expand opportunities for
advertisers seeking more special interest audiences to underwrite “free’ pro-
grams on cable. While therve may be'some Himited siphoning of programs, In the
“Tomg run, 1'do not think [t will bé: dédtructive of broadeast television’s vialility.
In the short run, however, it would not be in the public Interest if the Hmited
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detail the precise nature of

amount of siphoning that did ocenr deprived viewers of progras before they
had access to them on cable systems, Therefore, during the early years of cable
development, the FCO should have authority to adopt restrictions regarding the
type of programming that can be offered for a fee on cable systems, The issues
presented by “pay cable” are sufficiently complex that the Congress may wish
to state its own views on this matter, for example, in dealing with the substantial
public interest (uestions presented by “pay cable” presentations of sports pvents.
This would give the FCC additional guidance in applying such anti-siphoning
restrictions during the early years of cable development.

1 believe that cable will not destroy the economic base of television brond-
casting, but if this were to happen, special measures may he necessary (o pre-
serve o basie level of pt'ugmmmiug and other communications services for low

income people and rural residents. It is too early, however, to recommend in

auch special provisions,

Senator Pagrore. Senator Hartke?

Senator Harrse. I think the act which Senator Pastore has been so
active in. makes it very clear what the aims of public broadeasting
are. In our report on the Public Broadeasting Act of 1967, at page
G of the report we state that although the aims of noncommercial
broadeasting shall be directed toward cultural and information pro-
orams. it should not be so highly specialized, that it caters only
to the most esoteric tastes. particnlarly in the area of lmhlin‘.
affairs. Noncommercial broadeasting, the rveport states, is uniquely
fitted for indepth coyerage and an analysis that would lead to a better
informed public: and 1 think Senator Pastore put his finger on it.

You have a pol itical sensitive tool here regarding public broadeast-

ine. and I think you are into an operation which 1 would like to ex-

press to you.

I know you are going to deny from the beginning the observation
I am going to make. But it seems to me that what has happened here
i that von have an inconsistency 11 the administration’s policy con-
; ¢ broadeasting. One of them is commercial broad-

cerning three areas 0 ; ‘ reil
is public broadcasting: and the third is cable

casting: the second
television, = L .

It appears also to me that the administration is probably trying
to exert pressure against the major network news programs and
their so-called liberal bias by bringing pressure not on the newsmen
<o much directly, but on the newsmen indirectly by asking the major
network executives to make major changes in personnel who are now
presently providing that news. _

In other words, some of the people who are now giving the news
might look forward to getting the ax. Not from the administration,
but, from some of the network people who will be yielding to that pres-
sure because, as I rvead your speech in Indianapolis—and T want to
thank you for coming to the greatest Stnh- in the U'nion to ;_ri\'o‘t]mt
speech—as I read that speech, I find in it the overtones of a direct
benefit to the networks contrary to what hag generally beén inter-
preted. :

That is. it provides for the five major stations in the top markets an
opportunity [llll‘ a great extension if they only will cooperate. It appears
to me that this is one of the best smokesereens that T have ever seen
in the political world and you have delivered it there to cover up this
obvious infention of the administration to really get what you want
with a seeming approach in another direction.

Now, was it a smokesereen ?
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Dr. Warrenean. Senator, T think it was more nearly a fire than a
smokescreen. If we were attempting to act behind the scenes with ulter-
ior motives, I can only say that, in my judgment, we went about it in
a very dumb way.

To the contrary, we are trying to encourage debate on these issues
and we were trying to point out to the public and to the broadeasting
industry that it is the licensee and the network manager who bears
all the responsibility, We were simply saying to them, exercise it how-
ever you ({:‘om best. To the extent that you are happy with what your
news department and you feel that it is working perfectly, then you
should leave it alone. To the extent that a station manager believes
that the network news that he carries on his station is perfectly bal-
anced, covers an adequate range of issues, covers an ample, wide variety
of points of view on those issues, then he has no obligation to go any
further.

But where he thinks differently, he should exercise his responsibility.
We were not calling for a reduction of eriticism of the Nixon adminis-
tration, or for an aiving of only our point of view. Much to the con-
trary, we are seeking a wider range of view than apparently we can
get from three companies in New York City,

Senator Harrke. In this news field, you have, of course, the Associ-
ated Press and UPI, too, that is out there, Have you called for the
same type of action on their part ?

Dr. Warrenean. No, sir. 1 have not, because my concern is with how
we regulate broadeasting and what processes and policies we adopt
for that purpose.

Senator Harrke. You mean UPT and AP do not have these elitist,
gossipers, is that correet ¢

Dr. Witrreneap. I did not say that. T am saying they are not directly
licensed by the Government; nor are the networks either, as Senator
Balker pointed out.

Senator Hawrke. I realize that. You mentioned words like the “rip
and read” ethic of journalism and you talk of wire service copy. Yours
18 an engineering background, is that right ¢

Dy, Warrenean, Yes,

Senntor Harrke, Hayve you ever worked in a newsroom at a news-
paper, or radio room, or newsroom? Do you understand what really
happens there?

Dr. Wrhrrenzan, I think T have some feel for it, although I have
never worked there.

Senator Harrke, Haye you ever worked in an avea of how this all
comes together? Do you really believe a person in the small community
should go back through and analyze every news broadeast to see
whether or not it has elitist gossip—and what is that other word?

Senator Pasrore. Tdeological plugola.

Senator Harrke. Ideological plugola?

Dr. Warrenean. As a practical matter, it will be very difficult for
the broadeaster in the small market to be——

Senator Harrke, But then it is only a question of degree, is it not ?

Dr. Warrenuan, Yes, and it is a question of what resources he has
to obtain a wider range of views. But, most broadeasters have access
to newspapers: they have access to the AP and UPI wires; they can

A

subscribe to other newspaper syndication services, they have the mate-
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rial that their network sends them down the wire, the daily feed, not
intended for the network news show itself. In short, they have ample
sources of information,

ATl T was saying was that when they carry the network news show,
or when they carry a network entertainment series, they should be
aware generally of what is in there, If, in their judgment, there is not
a wide enough range of issues discussed that is 1important to their
community, if there are points of view on those issues that have not
received adequate coverage, then they should take some action, either
through their own resources to add to the coverage, or in their discus-
sions with their network to implore the network to provide a wider
range of views.

We think it is very important that we recognize the purposes of the
first amendment, and make sure the American people have available
an ample and wide variety of points of view to make up their own
mind.

We should resist the temptation, whether through the Government,
or through private power, to constrain various points of view.

Senator Hanrge. I have listened to your elitist rhetoric now, but
let me come back to your speech. I tried to find the substance of it, and
what you are saying and you say something about “this brings me to an
important first step.” i /

Now, an important first step is just that—an important first step.
You would agree with that, would you not ?

Dr. Wirrreneap. Yes, sir.

Senator Harrge. It is not nonimportant is it; and it is not a second
step !

ll)l‘. Wirreriean, That is right ; it is not a second step.

Senator Harrke. Now, you say, also, that, “It has teeth,” is that
correct ?

Do von use those words ? T can find it for you.

Dr."Warrerneap, I did use those words, yes,

Senator Harrge. All right. It has teeth. You see, why I look at this
as a smokescreen is the second element of the important first step
reads:

Second, the broadeaster must show that he has afforded reasonable realistle
and practical opportunities for the presentation and discussion of conflicting
views on controversial issues,

That is really a first step, i8 it not, that is really an important first
step ¢ ; .

Dr. Warrearap, T think that is an important step.

Senator Harrke. I did not say, “important step,” T said, “first step.”

Dr. Wareneap. I was referring to the legislation as a first step in
the process of improving our broadeasting policy.

Senator Harrkr. That is right. I am reading from page 6. All T
ean do is read what you said—I was not in Indianapolis at the time:

“ % % Jead to an important first step the Administration is taking to increase
freedom and responsibility in broadeasting.

Now., it has two items, first, “The way we have done this is to estab-
lish two eriteria.” To establish, right? First step is establish. Now, I
am taking you down to a level which is not in your elitist category, and
vou might have difficulty following this common approach, but having
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to you something, because you see, 1
author of the fairness doctrine in the

cone through this, let me read
happen to be one who was the
legislation.

1 wrote it and introdu
that. It was only case law before that.
what a great contribution your first ste

od it in 1959, It was not in the law before
Now. then. let us show you
p has made to this category.
Communieations Act of 1934 as

I read to you, and this is the
petion 815 of the Communications

amended. and 1 am reading from s
Act,
Senator Pagrone. Bqual time?
Senator Harrke. That is right.
Nothing in the foregoing sentence shall be construed as relieving broadeasters
in connection with the presentation of broadenst news interviews, news doen-
mentaries, and on-the-gpot coverage of news events; from the obligation imposed
wiider thig Aet to operate in the public interest.

Here are the words—

# ¢ » {o afford reagonable opportunity for the digeussion of ¢
on issues of publie importance,

Your words are really a modific
one. “The. Broadeaster must. show,”™
“iust show™—same words,

“That he has aflorded reasonable,” you have added “e-d,” to the
word “afford.” You have it in a different tense. “A fforded reasonable,”
then you have added the word “realistic.” The word “reasonable,” as
any lawyer knows has a definition under the law. *Realistic” does not
necessarily have a definition.

“And practical,” those are two additional words. “Opportunities,”
you have used the plural instead of singular. “For the presentation and
discussion.” The words in the law, say “for the diseussion.” You can-
not have a discussion without a presentation, so that is redundant.

“On issues of public importance.” You say “On conflicting views on
controversinl issues.” Is that really an important first step defining
the criterin or is that part of the smoke screen that T am referring to?

Dr. Warreiean, Senator, the language that we actually wrote into
our bill was precisely the language in the act. as it is now. As we indi-
cated in earlier discrission, we are adding nothing new to that fairness
obligation which 1

Senator HanTke,
nothing new except as a
coming to from underneath?

Dr. Witrreneap. The important first step,
movement toward a new license renewal bill that

Senator Harrke, For 5 years, right?

Dr. Winrrrneap, For b years.

Senator Harrke. Which would be of great benefit to the networks

if they could have a 5-year extension if they can perform in the field
of eliminating the Sander Vanocurs and maybe Walter Cronkite, 1
do not know. He is only the most eredible man in the United States,
according to recent reports; even more eredible than the President,
understand, according to recent reports,

Bt the point is he should go, maybe. Who else ghould got

Dr. Wirreigan, Senator, I think you ave reading things into our
legislation that are not there.

sonflicting views

ation of that, but only a very small
here it says that the—that he

Why is it an important first step if you add
amokesereen for something that you ave

I believe, Senator, is the
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Senator Harrxe. I will tell you quite honestly that as far as your
proposals are concerned, you have asked for greater authority, you
say, on a local level, while, at the same time, you have put in a specia)
service agency to dominate the public broadeasting, right?

You have a different eriteria.

In other words, you want centralized control of public broadeasting,
loeal control of commercial broadeasting, and in between all of this we
will'come up with a 5-year extension if everybody can stay in line, po-
litically, right ¢

Dr. Worreneap. I think you misunderstand what we are trying to
do. :

Senator Harrke. I think I understand. too' well. Thank you. The
whole question of telecommunications at international levels, I undor
stand, My, Chairman, is still under discussion.

Mr, Zapere, That is in the record.

Senator Harrxe, 1 would hope we would have time to come back to
this at a later date.

Senator Pastore. We will. At this point I would like to subwmit
questions-to which Senators Hart and Hollings have requested your
answer, Dr. Whitehead.

(The questions and answers follow :)

QUESTIONS OF SENATOR HART

Senator Hawr, Dr, Whitehead, my primary concern with your office is with the
pressures that are coming on program eontent, both on the networks and on pub-
lie television.

There is growing apprebension—and I believe with justifiention— over the club
that seems to be eaised to bring the networks and public television into greater
harmony with the Administration point of view.

Your December 18 speech, combining as it does the offer to local stations of
the carrot of S-year license renewal together with the stick of “full account-
abillty” if they don’t get rid of network bias, is particularly alavining.

Let me ask you:

When an incumbent licensee comes in for renewal, who will be judging whether
lie has complied with his “fairness obligation?"

Now, since the legislation would forbid the FOC from setting up predetermined
standards of performance (“quantification of the public interest,” ns you call it)
what criteria will be used to measure compliance ¥

In an October 6, 1971 speech, you describe the Fairness Doctrine as “simply
more government control masquerading as an expansion of the publie’s right
of free expression,”

How do you reconcile that statement with the requirement in your new bill that
the broadeaster must adhere to the fairness obligation ?

Your bill requires the broadeaster to “turn toward his local audiences.” How
does the brondeaster determine the needs of the local andience? Since the KOO
requirements for public service would be dropped, supposing a local audience
wanted only movies, or only sports? Would there be no publie service require-
ment ?

Your bill abolishes the requirement for a comparative hearing when a license
is challenged. You deseribe the comparative hearing as “not unlike the medieval
trials by battle, and the winner of this trial is not necessarily the person who
will best serve the interests of the local community but rather the one who
can afford to stay in the heat of battle the longest—the one with the most time,
the deepest pocket, and the best lawyer. Certainly, in this day and age, we
can devise more rational and equitable procedures especinlly when, in all cases,
a substantial public interest is at stake.”

Lacking the public hearing, what assurances do blacks or other minorities
have that their effort to break infto TV will not be voted down without their
having their day in court?




You note that the third change under the new bill would preclude the FCC
from “restructuring the broadeasting industry through license renewal hearings.”
I gather this means you would throw away this tool for preventing further
concentration in the media industry?

You recommend that the FCC be prohibited from establishing any performance
eriterin “respecting the extent, nature or content of broadeast programming.”

Does this prohibition apply to the Commission guidelines on over-commerciali-
zatlon? On ¢hildren’s programs?

Does your recommendation covering criteria for license renewanl prohibit the
FOCO from taking into account such issunes as discriminatory employment
practices?

The U.8., Court of Appeals for the District of Columbia Circnit has ruled
that, in resolving eompeting applications, the Commission ghould give preference
for diversity of ownership and should particularly encourage ownership by racial
minorities, Acecordingly, most competing applications now include minority
participation.

The new bill would apparently cut off this opportunity for minority ownership?

Dr., Whitehead, you have expressed concern over what yvou describe as the
centralization of power in the Public Broadeasting Service, At the same time
you urge that the local stations should be the primary deecision-makers in
matters of programming,

Just recently the Corporation for Public Broadeasting announced fthat it
wasg planning to assume all responsibility for national televigion programming
and PES, which is governed by a board with a majority of station representa-
tives, would be responsible only for the operation of the intereonnection system.
A question which naturally comes to mind is “How do you, Dr. Whitebead,
feel about the apparent contradiction between your stated position of conecern
over the centralization of powers in Washington and the recent CPB action
which serves to centralize those powers in an even more concentrated manner?"

“Where is the Administration's long-range financing plan for public broad-
easting which was promised many months ago?"”

“How do you feel about public affairs or current events programming on
publie television ?"

“ywhat 18 the role of the local stations with regard to programming decisions
for the national service?"”

(With regard to last question, T must state my own prejudice that the loeal
stations must have a major role in decisions affecting national programming.
The freedom to use or nof use nationally distributed programs is not the same
as playing an active role in the decisions about which programs will be offered
and at what time.)

Answers. The questions you raise fall into two categories. The first pertains
to OTP's proposed legislation concerning license renewals, and the second fo
publie broadeasting.

In response to your questions on our license renewal proposal

The “fairness” obligation is a statutory policy relating to the broadcaster's
programming performance, that would continue to be enforced by the FOC under
our license renewal bill,

Use of the fairness obligation as a standard for license renewal is fully con-
sistent with the law and the established practice of the FOC, The Supréme Court
in the Red Lion case specifically stated :

“Po condition the greeting or renewal of licenses on a willingness to present
repregentative community views on controversial jssues ig consistent with the
ends and purposes of those constitutional provisions forbidding the abridgment
of freedom of speech and freedom of the press.”

(Rad Lion Broadeasting Co. v, FCO, 805 1.8, 367, 394 (1969) ).

The obligation was initially enforced by reviewing the overall performance of
the licensee at renewal time. For example, the FCC's 1960 “Programming
Inquiry” report stated that

“The responsibility usually is of the generic kind and thus, in the absence of
unnsual cireumstances, is not exercised with regard to particnlar situa tions but
rather in terms of operating policies of stations as viewed over a reasonable
period of time, This, in the past, has meant a review, usually in terms of filed
complaints, in connection with the applications made each three-year period
for renewal of station licenses.,” 20 RR 1901, 1910,

Under OPT's proposed legislation, however, the Commission’s review of pro-
gram performance would be based upon a number of considerations, such as:




E(1J the mechanics, quantity and quality of the applicant's ascertainment
efforts ;

(2) an evaluation of the applicant’s past, present, and proposed programming
in light of the ascertained needs, interests, problems and issues, i.e, the com-
munity's standards of program performance and not the FCC's program stand-
ards;

(3) The “promise v. performance
showing ; and

(4) various “content neutral” aspects of the applicant’s programming expendi-
tures : equipment and facilities devoted to programming ; policies regarding pre-
emption of time to present special programs; and the like.

You questioned the apparent inconsistency in my criticizing the FCQ's Fair-
ness Doctrine and my support for continued broadeaster adherence to the fairmess
obligation set out in the Communications Act. This question came up during
the course of my appearance before the Subcommittee and was covered in the
following way :

Dr, Whitehead. You have to differentiate between the “fairness doctrine,” which
is the case law that has grown up in the FOC, and the fairness obligation. We
certainly are not opposed to the fairness obligation.

Senator Pastore. Suppose you make the distinetion?

Dr. Whitehead. The fairness doetrine is a body of cases and interpretations
that has evolved as the FOC has tried to deal with various cases brought before
it dealing with the broadcaster's general obligation to be fair and objective,
It is hard for anyone to be opposed to the idea that the broadcaster should be
fair and objective in how he discusses his views, or in who he lefs on to discuss
various points of view.

This is a very great power that the broadeaster has and he certainly should
exercise it in a fair way. However, in the absence of any eclear and definitive
policy as to what that means, the FOC and the courts together have been inter-
pretating this on a case-by-case basis. As a result there is a confusing welter of
precedents, opinions, judgments, and rough guidelines, and I think it is safe
to say that the broadeaster and the public at large are very havd pressed to
know what the fairness doctrine, as an embodiment of the fairness obligation
menns and how it is to be interpreted.

Senator Moss, Do you remain opposed to the fairness doctrine erviterin ?

Dr. Whitehead. 1 am 'not opposed and have never been opposed to the fair-
nesg obligation that is written under the Act. 1 am opposed to the ¢chaotic enforee-
ment scheme known as the fairness doctrine, which has grown up to enforce
that obligation,

Senator Moss, You are—

Dr. Whitehead, I think in the long run, that case by case enforcement by the
FCO ought to be done away with, In the shorter run, I fully support the FOCQ's
attempts to clarify this as to what areas it will be applied.

Senator Moss. You prefer to shift the enforcement, though, to a five-year
plan, right?

Dir. Whitehead. It ig my feeling that that would be constructive, yes,

Senator Moss. It would be remote in the political situation, would it not?
Say the license would not be renewed?

Dr. Whitehead. It would be remote and there would have to be clear excep-
tions where the issues are particularly significant and time-eritical.

Political elections are certainly one ease.

You nlso asked how the broadeaster would determine the needs of his local
audience. 'The public interest standard of the Act requires licenses to make a
“diligent, positive, and continuing effort . . . to discover and fulfill the tastes,
needs and desives of [the]l . . . community or service area, for broadeast serv-
ice.” (“Report and Statement of Policy Re: Commission En Bane Programming
Inquiry,” 20 RR 1901, 1915 (1960)). This has been explained as consisting in
part of eliciting information concerning the community’s needs, interests, prob-
lems and jssues, Ascertainment, which is a continuing process throughout the
licensee period, requires the broadcaster to consult with a representative range
of community leaders and members of the general public, The broadeaster must
not only seek out and determine the nature of significant publie issues, he must
respond to them specifically. In television, this most usnally means news, public
affairs diseussions, and other informational programming.

In further response to your questions, the legislation specifies that in order to
obtain renewal, an applicant must be qualified to hold a license under the Com-
munications Act and the FCQ's rules and regulations, This would include, for

"

aspects of the broadeaster's programming
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exnmple, ruleg pertaining to minority employment practices, The OT1 Bill would
not prohibit the FCC from taking into account these matters, Indeed, this specifie
provigion regarding the applicant's competence nnder FOC rules and regulations
does not throw away any “tool for preventing further concentration in the media
industry” or any congideration of such matters as minority participation, It
simply requires that any such policies be applied through general rules, rather
than through case-by-case adjudication, '

The propoged legislation would not make any change whatsoever in the ability
of minority groups, or of any community group, to “break into TV or to have
their “day in court.” The bill wonld not change existing gubstantive lnw regard-
ing minovity participation. With regard to petitions to deny—and this is the
means that by far the most community and minority groups use to rench into the
renewal process—the OTP bill would make no change whatsoever in existent
procedures, OO records show thaty during fiscal year 1972, 68 petitions to deny
were filed againgt the renewal applications of 108 broadeast stations, Most of the
petitions were filed by minority and special interest groups in the broadeasters’
communities and contained allegntions directed foward the licensee's ascertain-
ment efforts, programming for minority groups, and employment practices, Noth-
ing in the proposed legislation would adversely affect the ability of these groups
to file gsuch petitions. No hearing would be denied them,

The goal of fostering competition in broadeasting s fundamental to the Com-
munientions Act, including minority group partieipation in ownership, but the
presgent procedures for competing applications are not the most appropriate means
of serving this goal. This amounts fo nothing more than one appleant vying with
another before a government ageney for the license privilege. It does not usually
result in more minority participation in ownership. There is a need for inereased
competition among broadeasters and more minority ownership, but this need
should be met by government policies that expand broadcast outlets and reduce
eeonomic coneentration among existing brondeasters,

Your other guestions touched on public hroadeasting and certain recent devel-
opments In the relutionship between the Corporation for Public Broadeasting
and the Publie Broadeasting Service.

At the outset, let me state that T sharve your “prejondice’ in favor of loeal &ta-
tions and the weight they should earry in publie broadeasting generally, I con-
tinue to belleve, as T have previously indicated, that decentralization of pro-
gramming activities should be a cormerstone of the publie broadensting founda-
tion, and that loeal stations should play a major role in decislon-making in mat-
ters of programming. The most effective way for them to play this role is not to
provide for some lmited local station representation in national entities that
muke program decisions, but to implement the plan of the Public Broadeasting
Act, which gives loeal stations the autonomy and authority for complete control
over their program schedules,

Onee this and other issues in publie brondeasting are resolved it will be ap-
propriate to congider long-range financing,

Finally, public affairs and cnurrent events programming is an fportant eoms-
ponent of publie television’s eontribution to the flow of information. Indeed,
this type of programming ig recognized as part of every broadeasters responsi-
bilities under the Communications Act of 18934

While 1 sapport public affairs and current events programming done by
Toenl educational broadeast stations: on nublie televigion T have been concerned
ahout use of appropriated funds to produce and disseminate such prograomming
at the national level, especinlly with the tendency of program: produetion to
hecome centralized in New York or Washington based production centers. Re-
linnee on federal monies for the maintenance of public affairs programming
g inappropriate and potentially dangerons. Robust electronie journalism can-
not flonrish when federal funds arve used to snpport such programming.

QUESTIONS OF SENATOR TTOLLINGS

You indicated in your prepared statement that OTP has several studies either
underway or recently completed, which coneern cable television, When will the
studies be complete and what do you propose to do with the results of these
varions studies?

What I your present and planned level of staffing and what is the natore of the
asslgtance you receive from other departments anid ageneles of government?
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Answers, The President’s Cabinet Committee on cable television has already
completed its studies. The results of those studies will provide the foundation
for the recommendations on long-range ¢able policy which the Committee will
shortly make to the President.

Our FY-72 authorized ceiling ig 65 permanent positions, Onr reqquest. for
FY-74 is for 52 permanent positions, a reduction of 13 positions in line with
the President’s desire to reduce the glze of the Executive Oflice.

While the usual assistance accorded the Exectuive Office is recieved from
the departments and agencies, the Department of Commerce, Office of Tele-
communications provides particular assistance in several areas; the secretarviat
for the Interagency Radio Advisory Committee (1RAC) ; technical and analyti-
cal support for OTP's spectrum management responsibilities for the federal
government: and technical and economic analyses in support of OTP's policy
development responsibilities.

Senator Pasrore. Any further questions? If not. we want to thank
you very much, Mr. W ||1ll'_h('}ul. I look with great anticipation to
vour speech, the title of which I hope will be “Mea Culpa.”

Dr. Warrerean, Thank you, Mr. Chairman.

(Whereupon, at 12 :45 p.m., the hearing was adjourned.)

(The following information was referred to on p. 3:)
[From the Washington Post, ‘Taesday, Dee, 19, 16721
Apainierrarion Moves 1o Tre TV Licenses 1o NeEw Siows
(By John Carmody)

In a speech sharply critical of the television networks, a Nixon
administration spokesman announced yesterday that legislation has
h_vvn prepared that would make local stations responsible for the objec-
tivity of network news shows.

Dr. Clay T. Whitehead, director of the Office of Telecommunications
Policy, said the proposed legislation would amend the TV station
license renewal provisions of the Communications Act of 1934
~ His comments and some of the legislative proposal were contained
in a speech before the Indianapolis, Ind. chapter of Sigma Delta Chi,
a professional journalism society.

Whitehead said the legislation would establish two criteria for
renewal, which each TV station would have to meet before the Federal
Communications Commission would grant a new license.

® “The broadeaster must demonstrate he has been substantially
attuned to the needs and interests of the communities he serves .
irrespective of where the programs were obtained . . . and

® “The broadeaster must show that he has afforded reasonable,
realistic, and practical opportunities for the presentation and discus-
sion of conflicting views on controversial issnes.”

(In Washington, an OTP source said the bill now being discussed at
the Office of Management and Budget would also increase the license
renewal period from every three to every five years, He also said
another proviso, not discussed by Whitehead, would “put the burden™
on community groups to prove their complaints against local broad-
casters before the FCC would hold a hearing. In the past, lengthy
adjudication has sometimes arisen from venewal complaints. '

All these points, the source said, were “actually pro-hroadeasting™
and arose from a meeting between some 30 broadeasters and President
Nixon here last June)




But it was the suggestion made by Whitehead yesterday that local
broadcasters be responsible for network news content that caused net-
work concern.

“When there are only a few sources of national news on television,
as we now have,” Whitehead said, “editorial responsibility must he
exercised more effectively by local broadcasters and by network man-
agement,

“Station managers and network oflicials who fail to act to correct
imbalance or consistent bhias in the networks—or who acquiesce by
silence—can only be considered willini_g participants, to be held fully
accountable. .. at license renewal time.’

Whitehead did not spell out how local stations might assess the
content. of network coverage in advance or on what basis the FCC
might judge stations in violation.

In Washington, the OTP source said the proposed hill was still in
the planning stage and that “Whitehead was really starting the debate
with today’s speech.”

Continuing his attack on network news, Whitehead said that “sta-
tion owners and managers cannot abdicate responsibility for news
Jjudgments.

“When a reporter or disc jockey slips in or passes over information
in order to line his pocket, that's ‘plugola’ and management would
take quick corrective action,

“But men also stress or supress information in accordance with their
beliefs, Will station licensees or network executives also take action
against this ideological ‘plugola’ ¢

“, . ..Station licensees have final responsibility for news balance—
whether the information comes from their own newsroom or from a
distant network. The old refrain that ‘we had nothing to do with that
report . . )’ is an evasion of responsibility and unacceptable as a
defense.”

The OTP chief stressed several times that 61 per cent of the average
affiliate’s schedule is network programming.

Whitehead also said that local broadecasters “can no longer accept
network standards of taste, violence, and decency in programming.
If the programs or commercials glorify the use of drugs: if the pro-
mes are violent or sadistic; if the commercials are false or mis-

eading, or simply intrusive and obnoxious; the station must jump on
the networks rather than wince as the Congress and the FCC are
forced to do so.”

The OTP chief stressed that if a station “can’t demonstrate mean-
inﬁful service to all elements of its community, the license should be
taken away by the FCC,

“The f-lt.amﬁn‘d,” Whitehead said, “should be applied with particu-
lar force to the large TV stations in our major cities, including the 15
stations owned by the TV networks and the stations that ave owned
by other large broadeast grouns.

“These broadeasters, especially.” he said, “have the resources to
devote to community development community service and programs
that reflect a commitment to excellence.” (Each of the three networks
has five owned-and-operated affiliates around the nation.).

A spokesman for NBC yesterday said, “The ar]min.ist.ratinn'sdllnn
as described by Mr. Whitehead seems to be another attempt to drive
a wedge between television station and the networks,
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“This is regrettable because the ability of our broadeasting system
to expand its service to the public depends on continuation of a close
and cooperative association of networks and stations, particularly in
the area of news and information, without government interference.”
Spokesmen for ABC and CBS were unavailable.

White House press secretary Ronald I. Zieglor later yesterday
deelined to comment when asked if Whitehead’s Iun-tl—hittii:g spuo_ch
had been written by presidential speechwriter Patrick Buchanan, who
has often been critical of the way radio and TV cover Mr. Nixon.

Ziegler also declined to comment on whether Whitehead’s speech
was intended as a threat of license revocation,

Whitehead also addressed himself to the current worries in the
journalism profession over the First Amendment.

“The First Amendment’s guarantee of a free press was not supposed
to create a privileged class of men called journalists, who are immune
from eriticism by government or restraint by publishers and editors,”
he said.

“To the contrary, the “-'m-kinF journalist, if he follows a professional

it to present his personal point of view
when he is on the job.”

“Who else, but management,” Whitehead asked, “can or should
correct so-called professionals who confuse sensationalism with sense
-and who dispense elitist gossip in the guise of new analysis ?”

Whitehead has taken the lead in administration attacks on broad-

‘casting over the past 14 months. In recent weeks broadeasting industry

sources have hinted he may leave for a job in the private sector soon.
An MIT graduate and Rand Corp. employee before joining the admin-
istration, he is considered an expert in systems engineering and other
technical fields.

[From the New York Times, Dee, 19, 1972]

Warm House Drarrs Toven Ruwes ox Contents or TV-
2 PROGRAMMING

(By Albin Krebs)

The White House has drafted tough new legislation that would hold
individual television stations accountable, at the risk of losing their
licenses, for the content of all network material they broadcast, includ-
ing news, entertainment programs and advertisements.

The draft legislation was interpreted by some broadeasting officials
here as the Nixon Administration’s boldest effort so far to equip the
Government with a strong legal means of keeping broadcasters in line
economically and ideologically.

The proposed legislation would supplant regulations of the Federal
Communications Commission—sometimes loosely enforced—that gov-
ern the operations of TV stations and the networks that supply them
with more than 60 pereent of their broadeast material.

The existence of the draft legislation, and the intention of the Ad-
ministration to introduce it in Congress early next year, without sub-
stantial change, were revealed yesterday by Clay T. Whitehead, direc-
tor of the White House Office of Telecommunications Policy.
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In a sharply worded speech at a luncheon of the Indianapolis chapter
of Sigma Delta Chi. the professional journalism fraternity, Mr. White-
head, the ranking White House adviser in the field of broadeasting.
condemned “ideological plugola” in network news reporting and said
loeal stations would have to bear responsibility for such matter carried
over their facilities.

“Wihen there are only a few sources of national news on television, as
we now have, editorial responsibility must be exercised more effectively
by local broadeasters and by network management,” Mr. Whitehead
said.

“Station managers and network officials who fail to act to correct
imbalance or consistent bias in the networks—or who acquiesce by
silence—can only be considered willing participants, to be held fully
accountable . . . at licence renewal time.

“Who else but management can or should correct so-called profes-
sionals who confuse sensationalism with sense and who dispense elitist
gossip in the guise of news analysis?”

The bite of Mr. Whitehead’s remarks led some sources in broadeast-
ing to speculate that the Administration was renewing the controversy
begun two years ago with Vice President Agnew’s attacks on the net-
works,

My, Whitehead denied at an earlier news conference that the draft
legislation was intended as a vindietive assault on the networks, and
deseribed it as designed to force broadeasters to take more resp msibil-
ity for what goes into American homes by television,

PLAIN APOPLECTIC

Tom Chauncey, president of TV station KOOL in Phoenix, Arizz.,
gaid, *I'm just plain apoplectic. If Whitehead really means this, we
might as well be living in the Soviet Union. This would mean censor-
ship of news and entertainment, the Government telling nus what to
broadeast and telling the people what they should see or hear.

“Washington wants to put the onns on the individual stations, make
us afraid to broadeast what the networks feed us. I'd far rather hear
Agnew raising hell at least he's only talking. Whitehead is talking
about actually passing oppressive laws.”

In his speech, Mr. Whitehead indicated that the proposed legislation
was purely in response to broadeasters efforts to lengthen the terms
ander which they ave licensed by the F.C.C, currently, leenses lust
three years, but broadeasters want the term extended to at least five
Venrs,

“It's been easy for broadeasters to give lip service to the uniquely
American prineiple of placing broadeasting power and responsibility
at the local level.,” he said. “But it has also been ensy—too easy—for
brogadeasters to turn around and sell the irresponsibility along with
their andiences to a network at the going rate for aflilinte compensation.

“The ease of passing the buck to make a buck is reflected in the
steady increase in the amount of network programs carried by afliliates
botwoen 1960 and 1970 . . . The average afliliate still devotes over 61
per cent of hisschedule to network programs.”

e aceused local stations of exercising little responsibility for the
programs and commercials “that come down the network pipe.”
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“Loeal vesponsibility is the keystone of our private enterprise broad-
east system operating under the First Amendment protections,” Mr.
Whitohead said, “but excessive concentration of control over broad-
sasting is as bad when exercised from New York as when exercized
from Washington. When affiliates consistently pass the buck to the
networks, they're frustrating the fundamental purposes of the First
Amendment’s free press provision.”

The Administration 1_11';1'1'1', he said, establishes fwo eriteria the in-
dividual station must meet before the F.C.C. grants a license renewal:

“Rirst, the broadeaster must demonstrate he has been substantially
attuned to the [viewer's] needs and interests in all his programs, -
I'l'b-:|ll't‘ti\'i' of whether those programs are created h‘\' station, pur-
chased from program suppliers or obtained from a network.

“Second, the broadeaster must show that he has afforded reasonable,
realistic and practical opportunities for the preservation and discus-
sion of conflicting views on controversial issues.”

“Phese requirements have teeth,” said Mr, Whitehead. He added that
the proposed standards “ghould be applied with particular force to
the large TV stations in our major cities, including the 15 stations
owned by the TV net works.” The F.C.C. allows each network to own
five television stations.

The proposed laws would make it incumbent on the local stations
to demonstrate continning responsibility for what gets on TV sereens.
Phey ean no longer accept network standards of taste, violence, and
decency in programing,” Mr. Whitehead sadi.

There is no area where station management responsibility is more
important than news, he went on, adding:

| “When a reporter or disk jockey slips in or passes over information
| in order to line his pocket, that’s plugola. And management would
| tnke quick corrective action. But men also stress or suppress informa-
| tion in accordance with their beliefs. Will station licensees or network
exccutives also take action against this ideological plugola#”

{From the New York Times, Dec. 20, 1972]
Whurre Hovse News

The Federal Communications Commission is the agency responsible
for regulating radio and TV st ations under the law, but the White
House is elbowing it aside in a crude effort to call the signals on
what ean reach the American people.

After an election campaign cease-fire, the White House ezar for
broadeasting, Clay T. Whitehead, head of the Oflice of Telecommuni-
eations Policy. has returned to the attack. In o speech to a journalism
society, he has acensed unnamed reporters of something called “ideo-
logical plugola®™ and announced the Administration’s intent to sponsor
Jegislation which would in effect permit the White House to discipline
broadeasters who strayed from the White Touse party line. Who is to
decide when a journalist is delivering what the White House TV
arbiter brands “6litist’ gossip in the guise of news analysis™ —who, but
the head of the Office of Telecommunications Policy, acting for the
‘President himself. '
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Mr. Whitehead’s speech was wrapped inside an Administration
plan to make the stations and their owners directly responsible for
the network programs they carried and to insure a variety of con-
flicting views on controversial issues. The requirement of balance,
fairness and access already exists within F.C.C. regulations: they
are already a factor for assessment when stations come up for license
renewal.

But Mr. Whitehead is delivering a different message. He is telling
the affiliated stations of the commercial networks to censor major
news programs and documentaries that offend the Administration.
And he ig doing so under the guise of interpreting the First Amend-
ment as it applies to broadeasting news, That is the road to censorship
and suppression through abuse of the power to license. It is a road
Congress cannot let the Administration travel.

[From the Providence Journal, Dee. 20, 1072]
Turear 1o TELEVISION

A new and ominous threat to the free flow of news comes from
Washington where the Nixon administration is drafting legislation,
perhaps for submission to Congress early next year, to make local tele-
vision stations acconntable at ﬁ«.'.mli-u-. renewal time for the balance and
taste of all news and entertainment, programs they broadeast.

Since television stations can operate only by leense from the Fed-
eral Communication Commission, the federal government is able to
write standards of operation as it pleases. Neither radio nor television
is protected by the First Amendment guarantee of freedom of the
press as are newspapers which need no licenses to publish.

It has been held generally in the past that accountability ran only
to the televised broadeasting of news and programs to serve the public
interest. It always has been a goal for all stations to make 1)llihi('. all
sides of a public issue; regulations insist on equal time for candidates
for office under specific circumstances.

But here is Clay T. Whitehead, director of the White House Oflice
of Telecommunications Policy, charging that there is bias in network
news reporting. At a convention of professional journalists. Mr. White-
head sketched the outline of pending legislation which is intended, he
said, not to be a vindictive assault on networks but to throw more
responsibility on local station executives for what is televised.

The disturbing thing is that Mr. Whitehead has predetermined that
there is bias in network news reporting, putting his case like his:

“Where there are only a few sources of national news on television,
as we now have, editorial responsibility must be exercised more effec-
tively by local broadeasters and by network management . . . Station
managers and network officials who fail to aet to correet imbalance
or consistent bias in the networks, or who acquiesce by silence, can only
be considered willing participants to be held fully accountable . .. at
license venewal time.”

Mr. Whitehead plainly proposes to throw the task of definition to
local judgment: he said, “Who else: but management can or should
correct so-called professionals who confuse sensationalism with sense
and who dispense elitist gossip in the guise of news analysis?”
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Since retention of a broadeast license is essential to the economic
survival of a television station, the Whitehead suggestion can be ex-
pected to induce the virtual silencing of controversial material. What
local operator or manager wants to risk a charge of silent acquiescence
in bias when the risk can be avoided by silencing those Mr, Whitehead
and his peers in Washington firmly believe are biased ?

The new regulation 1s being reviewed, and it is said that changes
may be made before definitive legislation is sent to Congress, But the
approach is plain, and the threat is clear. It would appear that while
judgments must be made by loeal executives, the tone of enforcement
will be set in Washington. Big Brother is riding again.

_—

[From the Chicago Tribune, Wednesday, Dee, 20, 1972)]
Iproroaroan ‘Prucora’ Rears Irs Usry Heap
(By Clarence Petersen)

“I'mi against—I repeat, against—media censorship in all form.”—
Vice President Spiro T'. Agnew, Nov. 20, 1969.

The Vice President gave that assurance that week after his unfor-
gettable Des Moines, la., speech in which the Vice President charac-
terized network news departments as “a tiny and closed fraternity
of privileged men [whose views] do not represent the views of
America.”

The networks had responded to the Towa speech—and continued to
respond to subsequent :1mnult..=§-—w1th charges that the Nixon admin-
istration, thru the Vice President, was attempting to “intimidate”
broadecasters over whose head already hovered the Damoclean sword
of federal licensing.

“Nonsense !” said Nixon administration spokesmen and partisans.
The Vice President was speaking only for himself and thereby exer-
ciging the right of free speech guaranteed to every American.

It may have been nonsense in 1969, but it ceased to be nonsense on
Monday when Clay T. Whitehead, director of the White House Office
of Telecommunications Policy, revealed that his office has prepared
legislation to hold local television stations responsible at license re-
newal time for the balance and taste of all network news broadeasts.

Station licensees, said Whitehead, *have final res yonsibility for news
balance—whether the information comes out of t-l]wir OWn newsroom
or from a distant network.”

“When there are only a few sources of national news on television,
as we now have, editorial responsibility must be exercised more
effectively by local broadeasters and by network management,” said
‘Whitehead.

“Station managers and network officials who fail to aect to correct
imbalance or consistent bias in the networks——or who acquiesce by
silence—can only be considered willing participants, to be held fully
accountable . .. at license renewal time.”

Whitehead said that station owners are quick to act “when'a reporter
or disk jockey slips in or passes over information in order to line his
pocket”—a practice known as “plue-"a”—*but men also stress or sup-
press information in accordance with their beliefs,” he added. “Will

90-184—73——5




62

station licensees or networks take action against ideological plugola ?”

The draft legislation, said Whitehead, is currently making the
White House rounds. That he discussed it Monday indieates that it will
be introduced to Congress early next year without substantial change.

Of course, everything Whitehead said about local station responsi-
bility is true, but local station managers already ave held responsi-
ble at license renewal time for fairness and balance.

Only now the burden of proof that fairness and balance ig properly
presented rests with citizens, If citizens do not complain of gross viola-
tions, license renewals are virtually automatic.

The White House proposal, said Whitehead, will require stations to
“demonstrate” that they have been “substantially attuned to the needs
and interests” of their communities and to the show that they have
aflorded opporunities for the presentation of conflicting views of
controversial issues,

It all sounds most reasonable on the surface, but the White IHouse
is now wading into the previously sacrosanct area of regulating pro-
gram content, forcing stations not only to be fair but to prove it to
the satisfaction of the Federal Communications Commission. How do
vou prove fairness to the satisfaction of an administration you have
criticized ?

The FCC, which is coming to be dominated by Nixon appointecs,
is apt to have a definition of fairness and balance that reflects the
President’s view that what is good for America is more good news
and less bad news and eritical commentary.

And tho he worried on Monday about the relatively few sources
of national news on commercial network television, Mr. Whitehead
has consistently maintained that public affairs programming on public
television is “redundant.” Henry Loomis, the Nixon-u.p]'mintt'(II head
of the Corporation for Public Broadeasting was not in office for even
a week [previous to which he admittedly never watched publ ic TV |
before he began to echo and to enforce that view.

“NBC was first to react to the Whitehead speech, commenting that
“the administration’s plan .. .seems to be another attempt to
drive a wedge between TV stations and networks. This is regrettable
heeause the ability of our broadeasting system to expand its service
to the public depends on continuation of a close and cooperative asso-
ciation of network and station, particularly in the area of news and
information, without government interference.”

The NBC statement obliquely acknowledges the fears of local
station managers that was manifest after the early Agnew speeches.

What is more difficult to understand is the renewed assault on
network news by the White House. Despite all that “bins” sensed
by the administration. the public somehow managed to reelect Presi-
dent. Nixon by a landslide. [The MecGovern forces were complain-
ing about news coverage then, and administration spokesmen, some
of them, professed to be satisfied with T'V’s news coverage.]

Could it be that that very landslide emboldened the Nixon ad.
ministration to move against the network news departments—despite
its wounded protestations in 1969 that no such attempt was even
considered ?
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[From the New York Times, Dee. 21, 1072)
IN THE NATION

Nixon's Orner Wan
(By Tom Wicker)

1f there was any doubt that Mr. Nixon would take his landslide
victory as a license for a major assault on the First Amendment, it
has been removed by the clever proposals put forward by Clay White-
head for the gutting of hroadeast journalism.

My, Whitehead, the President’s principal aide on what the White
House calls “telecommunications,” has proposed legislation which
offers a substantinl economic bonus to television station owners. It
would require them to seek renewal of their Federal licenses every
five years, instead of three; and it would permit the Federal Com-
munications Commission to listen to competing applicants for a
television channel only after the I.C.C. already had taken the channel
away from a former licensee. Both provisions would substantially
relieve broadcast licensees of the hum]lvn of showing that they were
providing better service than some challenger might.

With that peculiarly smooth brand of deception which seems to
characterize so much of what Richard Nixon touches, a spokesman for
Mr. Whitehead explained blandly that in return for this “relaxed
approach” individual broadeasters would have to accept “more respon-
sibility” for the network programs they run.

Mr. Whitehead did not trouble himself with such subtlety in his
speech to the Sigma Delta Chi journalism fratornity in Indianapolis.
“Station managers and network officials who fail to act to correct
imbalance or consistent bias in the networks, or who acquiesce by
silence.” he =aid, “can only be considered willing participants, to be
held fully accountable . . . atlicense renewal tine. Who else but man-
agement can or should correct Hﬂ-(‘il”t‘l} |n'nfo.§:s;innnls who confuse sen-
sationalism with sense and who dispense élitist gossip in the guise of
news analysis”

Translated from the baloney, this means that when stations apply
for renewal of their Federal licenses, the new Nixon bill would require
that they demonstrate that they had “balanced” their news broadeasts
to the satisfaction of the Administration’s appointees on the F.C.C.

Even accepting for the purpose of argnment—and it is intellectually
painful to (IIO so—the Iludierous proposition that the networks do
dispense “dlitist gossip” instead of news and “senationalism” rather
than sense. would it follow that the remedy for such villainy should
be Government regulation of the content of news broadeasts? Of
course not; that would be to set a goat to guard the cabbage patch;
nevertheless. no mistalke should be made but that that is precisely
what this autocratic Administration now is proposing. '

It is a clever proposal, moreover, on at least three counts. The first
is that station owners who themselves may have little concern for the
First Amendment, or news, or public affairs, are offered the earrot
along with the stick: as long as they do not care ahout being censored,
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their economic security and freedom from competition will be
enhanced.

The sccond is that the Whitehead proposal probably is more feasible
politically and less blatant ideologically than the alternative—which
some network lawyers and officials have been fearing, in the wake of
the landslide—of an antitrust attack on network news operations.
Such an attack, it should be borne in mind, is already under way on
network entertainment broadeasts.

Finally, this is a clever proposal because even if Congress sees it for
what it is and rejects it the networks and the station owners would be
less than sensible if they did not also recognize it as one more manifes-
tation of this Administration’s determination to reduce or control
the power of television journalism—which may well be, as the maverick
F.C.0. Commissioner Nick Johnson put it, “the only national insti-
tution remotely capable of serving as a check on abuses of Presidential
power.” As what Mr, Johnson called “Nixon’s war on the networks”
continues, they and their station affiliates would be remarkable indeed
if they did not to some extent retreat, retrench and take heed of their
peril, And that's all Mr. Nixon would like to accomplish, anyway.

It is true, of course, and it is implicit in Mr. Johngon's estimate of
them, that the network news services have immense power ; since power
is always likely to be abused, the networks have heen occasional sin-
ners—although many of ns may think their sins have been more often
of omission than commission. But no local station can cover the war
in Vietnam, or the Presidential election, or the Apollo flight, or riots
in a dozen cities at once, or any of the myriad national and int ernatiotial
stories that the networks can, do and should cover.

It was Mr. Whitehead who substituted gossip and sensationalism for
clear evidence, of which there is none, that the networks have intoler-
ably abused their power. And the American people will be the losers
if the managers of the loeal stations that run network news are to be
made so nervous that they harass the networks to be less controversial,
stop running network news or protect their licenses with Government-
approved counterprograming,

[From the Washington Post, Deg. 21, 1972]
Wirmeaeap: Provosarn, Won't Lirap 10 CENSORSHIP

“Whitehend said yesterday his bill would free broadeasters from
bothersome red tape and paper work. It increases the time span of
a station’s license from three years to five.”

(By Tom Shales)

Administration spokesman Clay T, Whitehead yesterday denied
that his proposed new broadeast legislation could lead to government
censorship of the news.

Answering a charge by Sen. Vance Hartke (D-Ind.) Whitehead
anid on a OBS morning news program that “Our intent is 100 per cent
to the contrary . . . What we want is to bave the broadeaster be a
very independent man, a leader in his community who exercises re-
sponsibility for what he shows to his comt mnity.”
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Whitehead, director of the Office of Telecommunications Policy,
announced his proposed legislation in a speech Monday in Indianapolis.

Broadeasters expressed concern over a stipulation that local stations
be held accountable for the content of network newscasts they televise
and that this be a factor in the renewal of their licenses by the Fed-
eral Communications Commission,

Whitehead said yesterday his bill would free broadcasters from
bothersome red tape and paper work. It increases the time span of a
station’s license from three years to five.

In his speech, Whitehead used the phrase “ideological plugola™ to
describe what he considered partisan opinions broadeast by the net-
works as news. CBS reporter Nelson Benton pressed him for examples
of such “plugola” in the interview.

“1 don’t want to cite any specifics,” Whitehead replied. “This is not
a vendetta against any particular individuals or any particular
networlk.,”

Further broadeasting industry reaction to the speech from ABC
network anchorman Howard K. Smith, who on his newscast last night
associated what he called Whitehead’s “threats™ with the jailing of
news reporters who refused to r_v.vu:_z.l (‘1.11"|ﬁ{lml_|‘i:1l news sources.

“T hope it is not so,” Smith said, “but it begins to look like a general
assault on reporters.”

Whitehead’s proposals and “the courts’ destruction of confidenti-
ality” could lead to a time when “we will live solely by government
handout,” Smith said.

“Banners of ontrage have unfurled all over New York with great
thwoling sounds.” said John Chancellor, anchorman for NBC, from
his New York office. “I prefer to wait and see how dangerous this is
going to get. I think it will be terribly difficult to put. the proposal into
workable legislative language. It may just die a-borning.™

“We've been watching (our affiliates) ever since the first Aonew
speech in 1969," Chancellor said. “I haven’t seen even so much as a
murmur from the afliliates. There is8 no revolt among the afliliated
stations.”

OBS anchorman Walter Cronkite could not be reached for comment.

[From the Los Angeles Times, Thursday, Dec. 21, 1972]

Prorosep NEws Bma Has Nerwonks Upser

(By Jay Sharbutt)

New York—A bill the Nixon Administration has drafted is causing
new ulcers along Broadeast Row here because it directly involves the
three networks’ 589 affiliated television stations.

It could markedly affect whether those afliliates carry network news
and entertainment programs when the subject matter is controversial.

It would require all stations at license renewal time to show they
offered “rensonable, realistic and practical opportunities for the pres-
entation and disenssion of conflicting views on controversial issues.”
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SPECIFIC RESPONSIBILITY

And it would make individual stations specifically responsible for
the balance and taste of a network program they aired. They couldn’t
offer a defense simply by saying they reforred all complaints to the
networl's headquarters.

“God, is that going to cause i wave? said one stunned network
executive who asked that hie not be identified.

The ABC. OBS and NBC networks each own and operate five
tolevision stations in major U.S. cities. NBC also has 218 affiliated TV
stations, CBS 196 and ABC 175, according to network spokesmen,

All must have their broadeast licenses renewed every three years
by the Federal Communications Commission, althongh the proposed
administration bill would extend this peviod to five years,

The measure was outlined in a speech Monday by Clay T. Whitehead,
director of the White House Office of Telocommunications Policy.
He said it. wasn't a vindictive assault on the networks.

But Sig Mickelson, who headed CBS news for seven vears, said the
draft bill was dangerous in that it appeared to use aflilinte stations
as a club to hold over the heads of the networks. “And secondly, of
course. it ceems to be taking the first long step toward direct control
of the news.” said Mickelson, now a journalism professor at North-
western University in Evanston, I11.

Mickelzon, head of OBS News from 1954 through 1961, currently is
heading a 12-month private study of the relation of the media and the
government.

He was asked what effect he felt the proposed legizlation would have
on network news coverage,

“T think it wonld have, to use that famous phrase, a ‘ehilling elfect’
on news.,” he said. “Tt would force such careful consideration of the
news that I think it would force news personnel to be excessively
conservative,

“In covering the news, you have to take a aamble once in a while.
Yon can’t play everything safe. And T think the network news divisions
would have to play almost everything safe.”

What effect would the measnre have on invest jeative reporting ?

“I'm afraid it wonld make it almost impossible to do investigative
reporting,” Mickelson said. *Because you can’t do investigative report-
ing without getting into controversy.”

Y
[From the Washington Post, Dec, 22, 1072]
Dr. Waiteaeap AND THE FRsT AMENDMENT

The election has come and gone, the cabinet and part of the admin-
istration have been reshuffled, but, alas, some things haven’t changed.
They have only intensified. One of those things is the administration’s
hostility to free and vigorous journalism particularly as practiced by
the television networks. That hostility, evident throughout much of the
President’s first term, is now to be made operational through legisla~
tion currently being prepared for submission early in the next session
of Congress. This dnlofull information was served up in a recent speech
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by Dr. Clay Whitehead, director of the White House Office of Tele-
communieations Policy in Indianapolis the other day.

Dr. Whitehead’s speech, which underlines the administration’s
antipathy toward the free and sometimes adversary interplay between
government and the press, deserves a bit of careful analysis because
his main message is as deceptively packaged as it is dangerous. The
clues to the real meaning of the speech were contained in Dr, White-
head’s sharp exposition of the administration’s distaste for the content
of network news shows. That distaste—foreshadowed with remarkable
accuracy by presidential speech writer Patrick Buchanan last May in
an interview with Elizabeth Drew—found its most colorful expression
in Dr. Whitehead’s suggestion that network news shows contain some-
thing called “ideological plugola.” He went on to deseribe “so-called
professionals” in the TV news business “who confuse sensationalism
with sense and who dispense elitist gossip in the guise of news analyis.”
Now come the fancy and deceptive packaging. Dr. Whitehead tells us
that our First Amendment freedoms are being eroded by all of this
and, therefore, the administration has designed some legislation to
protect us. }

The administration’s remedy is to require local network affiliates
to undertake more responsibility for what goes on the air. They will
be required at license-renewal time to demonstrate that they were “sub-
stantially attuned to the needs and interests of the community® they
serve . . . “Irrespective of where the }n‘n,t_rr:nns were obtained” and to
show that a reasonable opportunity for the “presentation of conflict-
g views on {'n!lfl'f}\‘(‘l'ﬂi:l‘] 1:-‘-5110&5" has been afforded. .I\Il of that might
seem unexceptional were it not linked both to Dr. Whitehead’s extreme
dissatisfaction with the news that networks have been providing and
to the warning that “station managers and network oflicials who fail
to act to correct imbalance or consistent bias in the network—or who
acquiesce by silence—can only be considered willing participants, to
be held fully accountable at license renewal time,”

The legislative package will come complete with incentives for docile
local affiliates. Along with their new responsibility, they would get a
couple of breaks they have long wanted : First, the license period will
be extended from three to five years; and second, challenges either by
community groups or by a hopeful alternative applicant for the 1i-
cense are to be made more difficult. It is a net horse trade. The loeal
station owners would be given warm and gentle treatment in exchange
for the requirement that they scrutinize the network’s news offerings
for “bias.” At the same time, Dr. Whitehead’s colorful language gives
them a pretty good clue as to what kind of “bias” the government will
expect t‘lhmn to have eliminated by license renewal time.

A1l of this reverberates with the echoes of Mr. Buchanan’s con-
versation with Mrs. Drew on public television last spring. He sug-
gested then that the network news operations had developed “an
ideological monopoly” over the information the public is receiving,
that the views of “middle America” were underrepresented and that
perhaps some kind of antitrust approach to network news might have
to be developed. The new legislative package, as deseribed by Dr.
Whitehead, parallels Mr. Buchanan’s views except that it cleverly
substitutes indirect encouragement by the government of pressure
by loeal afliliates on the networks for direct intervention by the
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government. The intervention by the local affiliates has been pack-
aged with three powerful inducements: first, the desire to have
their licenses renewed by the government, second, the lessening of
FCC control over other aspects of their operations and, third, the
local affiliates’ own general preference for entertainment rather than
public affairs and news material from the networks.

The end result, however, is the same and that is governmental pres-
sure to blunt the eritical inquisitiveness of the network news organiza-
tions—with the threat of governmental reprisals at the end of the
line. Under the pretext of eliminating bias and in the guise of pro-
tecting our First Amendment rights, the administration is proposing
to set the local affiliates, or failing that, itself up as the nltimate arbiter
of the truth to which the public to be exposed. 1t is a move that strikes
at the very heart of the F'irst Amendment’s notion that a people, in
order to retain their freedom, must know as much as possible about
what their government is doing for or to them and that any inter-
ference in this process by the government, however finely motivated
towards the elimination of “bias,” opens the way for an intolerable
suppression of free speech and expression.

That tension ig an essential part of our system with which Presi-
dents from the beginning of the republic have been uncomfortable
from time to time, but which they have tolerated because of their
regard for the freedom of the people they were elected to govern.
They understood that a free press meant a press that was free to in-
quire, free to develop its own professional standards and free to dis-
cipline itself. It is clear that the press does not always live up to the
standard which editorial writers sometimes are tempted to ascribe
to it. But it is also clear that one man’s bias is another man’s nltimate
truth and that the founding fathers never trusted the government—
any American government—to be the arbiter between the two as far
as speech is concerned. The essence of press freedom is that profes-
sional discipline and consumer pressures constitute the safest correc-
tive devices. The antithesis of press freedom is for those correctives
to be supplied by the government.

Those fundamental principles and distinctions seem to have eluded
this administration. In its efforts to eliminate the healthy tension be-
tween the press and the government—by which truth is more surely
pursued than by any other device we have—the administration is en-
dangering not simply the independence of network news organiza-
tiong, but the fundamental liberties of the eitizens of this country as
well.

[From the Christinn Sclence Maonitor, Dee, 22, 1972]

Mz, Nixox v. 7HE NETWORKS

There ig a simple explanation of why the Nixon administration has
resumed the offensive against the American television networks, both
public and private. Almost nightly, those networks have the audacity
to talk back to the man in the White House. They never give him a
chance to appear to be all wise.

And there is an equally simple explanation of the choice of weapons
by the White House in the new offensive. It is proposing legislation
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which would require the individual stations which are licensed by the
federal government to police the networks which are not. The individ-
nal station is always worried about losing its license. It can be in-
timidated.

Whether the White House seriously expects to get Congress to pass
the legislation is beside the point. It almost certainly will not. And
whether the networks need improving is also beside the point here.
They could be a lot better than they are (as we have frequently pointed
out), The essential fact is that the White House is t‘lhrt-u.tt'énmg the
three big commercial networks through the individual stations and
threatening the public network by withholding of public funds.

What we are talking about here is not the survival of the networks
as vehicles for light entertainment, sports and presidential perform-
ances. That is not in question, What is in question is the network as
the producer of news programs which have a personality and dare
to behave as public critics of White House policies, Specifically, we
are talking about the evening half-hour news programs which are
yopularly known by the names of their stars-—Walter Cronkite, Eric
!F'.l_-.\'u.n\id. Howard K. Smith, Harry Reasoner, John Chancellor, and
David Brinkley. g

These programs are a main source of news and opinion for the
American people, Their nightly andiences are enormous. And they do
not accept at face value every pronouncement from the White House—
as the White House would like.

Whether these programs are biased is a matter of angle of view.
Those engaged in them consider themselves to be models of critical
objectively which they sincerely try to be and which we think is largely
the case. But what to a newsman seems objective often seems outrage-
ously biased to a devout member of the Nixon White House staff.

The legislation which the White House proposes would convert
American television into what the French had Aul‘ing the de Gaulle
era—a vehicle for the views of government which would never be
questioned or doubted-—an official, government-controlled channel for
government propaganda.

Before anyone applauds such a purpose and supports the proposed
legislation, they should first reflect that de Gaulle type television al-
ways benefits the party in office. Are Republicans always going to con-
trol the White ITouse?

[From the New York Times, Dec. 28, 1072]
Musgaagr ror THE Mepra

The White House message to American broadeasters—commercial,
public and educational-—is coming through louder and clearer every
day. That message is blunt: Stay away from controversial subjects. If
yon behave yourself, we will renew your license for a longer term. If
you get, Government funding, we will determine the kind of programs
you will air. i

Over the past two decades, occasional efforts have been made by
White House spokesmen and Federal Communications Commissioners
to interfere with the content of television programs, usually when
they considered specific shows too critical of some aspect of Govern-
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ment policy. Now, for the first time, an Administration is trying to
change the independent structure of broadeasting itself by attempting
to drive a wedge between commercial and public networks and their
affiliated local stations,

The White House broadeasting czar, Clay T. Whitehead, youthful
head of the Office of Telecommunications Policy, has proposed changes
in licensing practices that eircumvent the legislative authority of the
F.C.C. The transparent goal of the changes is to hold out & honeypot
to the local broadeasters—renewal of licenses for five years instead of
three, plus vastly increased immunity against upset by outsiders eager
to take over their Government-granted channel—provided they walk
a tightrope of accountability to Washington for any network pro-
grams they put on the air.

What this means is that the major news, documentary and enter-
tainment programs produced by N.B.C., C.B.S. and A.B.C.. would
be carefully serutinized and possibly blacked out if deemed to contain
what Mr. Whitchead, in his menacing phrase, calls “ideoclogical
plugola.” One correspondent who is generally in strong sympathy
and stronger favor with the Administration, Howard IX. Smith of
A.B.C. News, summed it up: “Tt begins to look like a general assault
on reporters” that could lead to a time when “we will live solely by
Government handout,”

A similar threat is unfolding for public broadeasting stations, Henry
Loomis, the new president of the Corporation for Public Broadeasting,
has served notice on these stations that their funds will be in jeopardy
unless he and his Presidentially-appointed hoard approve their major
programs, These are interconnected by the Public Broadceasting
Service, a creative subsidiary made up of representatives of the public
and edncational stations.

Farly next month the C.P.B. and P.B3.S. boards wiil meet to attempt
to define programing responsibilities. Since substantially all of P.B.S.’s
operating funds come from grants made by Mr. Loomis's agency, he is
expected to call the tune. Fle has already declarved that programs of a
controversial nature in news and public affairs are not welcome, Unless
the many loyal viewers of public broadeasting recognize and protest
this Government interference in the programing process, the stations
are in danger of being reduced to approved blandness.

In both commercial and public broadeasting, locally originated pro-
grams ave of great value to communities. But it is impossible for local
stations to produce the major national and international news pro-
grams vital for an informed public and electorate. These require large,
skilled stafl's and major investments of time and money. By striking at
the networks, the Office of Telecommunieations Policy and the Cor-
poration for Public Broadeasting arve striking at the heart of news and
public affairs programs.

This is the message for the media. Even if Congress does not under-
cut the F.C.C.’s authority or approve licensing changes, the Admin-
istration will have suceeeded in warning the networks and stations to
avoid programs that do not follow the Government line. The voices
of Congress and the publie will have to be heard if broadcasting is not
to be turned into a counterpart of the domestic United Statest Infor-
mation Agency.
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[From the Chicago Tribune, Dee. 23, 1972]
Barance’ oNn TV axp INTIMIDATION
(By Bob Cromie)

Someone [it was Ralph Waldo Emerson, if you insist on knowing]
once said: “A foolish consistency is the hobgoblin of little minds,
adored by little statesmen and philosophers and divines.”

The statement should prove useful to the Nixon administration,
which at the moment is complaining once more about the lack of bal-
ance in the nation’s television programming and at the same time is
demonstrating its own lack of balance by giving exclusive news stories
to the Washington Star-News because it doesn’t like the attitude of
the Washington Post.

Tn addition, the Post has been told that its society reporters will not
be welcome at White House social events, which is the sort of petty
reprisal you might anticipate from, say, the leading merchant in some
one-horse town, enraged because the local paper printed something
that upset his outsized ego.

NOT ENOUGH REACTION

To date there has been too little reaction, it seems to me, to recent
warnings from Clay T. Whitehead, director of the Office of Telcom-
munications Policy, who may perhaps be deseribed as the President’s
border collie whose job is to keep the sheep in line.

In a speech delivered Monday in Indianapolis before Sigma Delta
Chi, the professional journalism fraternity, Whitehead announced
that legislation is being prepared, for the Congress to consider, which
would demand that in order to have its license renewed each station
must prove that it has done a balanced job of presenting controversial
18818,

e added that in the ease of network news the loeal stations’ man-
agers have the responsibility of deciding whether such news is fairly
presented.

Even a President, I suppose, can be human enongh to be irked when
something ecritical is said about him or his policies. But if this an-
noyance 1s carried to the extreme to which Whitehead seemingly has
been told to carry it—so that perhaps, if a commentator attacks the
renewed bombing of Hanoi or suggests that peace might be here by
now if this or that had been done, it then may become necessary to
bring on someone else to declaim on the beauties of leveling North
Viet Nam or to inveigh against ITanoi for not yielding completely
to the blandishments of Henry Kissinger. : '

The result would be a mishmash which only a dullard would find en-
grossing. Certainly, the President can always get whatever time he
wishes [altho I do recall Democratic complaints that they were unable
to acquire equal time], and a Presidential speech or so would seem
to provide a great deal of balance to whatever errors Whitehead claims
he has found. But since Whitehead doesn’t seem to have given any
definition of what he terms “ideological plugola,” does this mean
that not only every news broadeast but every entertainment skit must
be weighed by the station showing it ?
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T0 BALANCE ENTERTAINMENT?

Some of the accounts of Whitehead’s talk said he did include enter-
tainment shows in his warning about what must be watched. In that
case, if you have Mort Sahl or the Smothers Brothers, must you bal-
ance their material with some right-wing [or at least conservative)
material ¢

Perhaps Whitehead wouldn’t mind making a list of right-wing
comics—conscious comics, that is—who can be called upon when it
becomes necessary to balance one of Dick Smothers’ grimaces, or one
of Sahl's wry remarks, or even a lyrie or so from Joan Baez.

Joel Daly, one of WLS-TV’s newsmen, swunmed np the Whitehead
talk with beautiful precision the other evening. After explaining the
speech and its implications, Daly concluded with this ominous remark :

“The way things are going I thought I'd better register my concern
while I still have the chance.”

Do you suppose if you read the First Amendment over the air it
will be necessary to give the opposition view ?

[From the Bditor and Pablisher, Dee, 23, 1972]
Tiar Crarrane ErrecT

When Clay T. Whitehead, director of the White FTouse Office of
Telecommunication Policy, addressed the annual meeting of the
American Newspaper Publishers Association last April he warned
that there is a strong public demand for the government to require
journalistic balance in broadeasting. “As that philosophy spreads,” he
said “the freedom of your industry is endangered.”

He now reports that the White House has drafted new legislation
to enforce “local responsibility” and impose editorial standards on
television stations. They would be “held fully accountable at license
renewal time.”

The chilling effect of this on broadeasters will be obvious. In view
of Mr. Whitehead’s remarks to ANPA, we feel the chill wind blowing
on newspapers, also. It is particularly so because this “philosophy”
appenars to be spreading from his office in the White House, and not
from any obvious demand.

We have always felt that broadcasters, like publishers, should be
held responsible for everything they “publish.” FCC regulations
attempt to do that now. But this new legislation wonld mean that the
courts, or some government ageney, would attempt to determine exactly
what “imbalance” in the news is, “consistent bias,” and “elitist gossip
in the gunise of news analysis.”

Who is going to set the standards at any given time in history?
The government ¢

[From the Enlomazoo Gagette, Dee, 24, 1672]
Prior TV Cexsorsare Saovnp Be Scurrnep

What we hope is a trial balloon that should be shot down im-
mediately is a proposal for federal legislation which would hold local
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television station managers accountable for the contents of all pro-
gramming, including network news and commercials,

The proposal comes from an official of the Nixon administration—
Clay T. \%’l:it.uhvml. director of the White House Office of Tele-
communications Policy.

His thesis is that station managers “who fail to corvect imbalance
or consistent bias in the networks—or who acquiesce hy silence—
can only be considered willing participants” in such biag and im-
balance. And Whitehead says they should be held “fully aceountable at
license renewal time,”

We are disturbed, naturally, at this proposal for prior censorship
of another branch of the news media by the implied threat of loss of a
broadcast license. For it would be the “government” that presumably
under the proposal, would be the determinant of *bias™ and “im-
balance,” And who would set the standards for this judgment ?

But beyond this, the breadth of the proposal is appalling. The com-
mercial basis for television and radio is network programming, and
to make local stations responsible for what the networks put on the
air would be nigh asking the impossible,

The television stations that serve our area o, in our opinion. an
excellent job of meeting their public respensibilities. To ask them
to sereen in advance all programs from ihe network and then evaluate
them in terms of “hias” and “imbalance is absurd.

There is a basic question involved: Who should decide what is
“bias” or “imbalance” in the news media—the government or the
public? We think it should be the public, which has always had the
option of turming off a TV set or not reading a newspaper,

Exception is taken by some to some of the programming in tele-
vision and radio as exceptions are taken by so1ne 1o some of the eon-
tent of newspapers and magazines. But, by and large, television and
radio, like newspapers and magazines, are responsive to the demands
of their audiences and customers. And most of the people do not
want the government telling them what they can, or should, see, hear
and read,

The Whitehead proposal should be scuttled, by the President him-
self, if necessary.

[From the Los Angeles Times, Dec, 24, 1072]
INTIMIDATION OF THE NETWORKS

The White House has decided that television isn’t as good as it
should be and says it is going to do something about it. But hold your
cheers. For there is evidence that it may be nothing more than a
mask for an effort to intimidate network news and programming.

Clay T. Whitehead, director of the President’s Office of Telecom-
munications Policy, unveiled the plan without unveiling the legisla-
tion that Mr. Nixon hopes Congress will adopt. In this eircumstance,
comment of necessity must ba limited to what Whitehead said and the
emphasis he chose,

What he offered, in essence, was a mix of new regulations on station
license renewal, which didn’t seem new at all; a broad-brushed attack
on network programming, particularly the news function of the net-
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works, and a warning to stations affiliated with net works to bring
changes in network program and news operations or risk the loss of
their station licenses.

It may be significant that Whitehead aimed most of his shots at the
networks and had little to say about those non-network stations that
often are the reservoir of the ultimate in warmed-over mediocrity. He
was, in effect, beginning his erusade for better television by attacking
the areas that at least harbor most of what quality there is in American
commercial television.

His attack was the more mischievous because of its imprecision,
bordering on smear, as he talked about “so-called professionals who
confuse sensationalism with sense and who dispense elitist gossip
in the onise of news analysis,” of the “ideological plugola™ of those
who “stress or suppress information in accordance with their beliefs,”
of the “bias in the networks.” of unacceptable network standards of
taste, violence and decency.

No names. No examples, But a threat. Clean it up, whatever it is.
Or there will be no license renewal.

Network officials immediately interpreted Whitehead's words as an
effort to drive a wedge between the networks and their affiliated
stations. Of course it was. Carried to the ultimate application, his
proposals could destroy network television by making its programming
susceptible to every local attack, and leaving t he affiliated stations more
vulnerable to arbitrary loss of their licenses,

But in this regard, a contradiction is evident in what Whitehead
has proposed, e has not matched his new threat with new rnles, And
he himself has defended his proposals as the means “to increase frec-
dom and responsibility in broadcasting.”

He proposed two eriteria to determine license renewal: (1) a dem-
onstration that the station is in tune with the needs and interests of
the community it serves and (2) evidence that reasonable, realistic and
practical opportunities haye been given to present and discuss con-
flicting views on controversial issues.

Qo what's new? Station license renewal presently is tied to the
go-called “community ascertainment” formula. And the fairness doc-
trine haunts every discussion of a controversial issue. If there is any-
thing new, it is his suggestion that the st ation be evaluated “from the
serspective of the people of his community and not the hureaucrat in

Vns]hing:irm." but when he was questioned about this, he indicated the
job would remain in the hands of the Federal Communications Com-
mission.

His package includes two elements that might ease the chaog and
confusion in present renewal procedures, however, He supports ex-
tending the term of a license from three years to five. And he argues
that the burden of proof should rest with those who challenge u license
renewal.

When the legislation is unveiled, it will be for Clongress to deter-
mine the real intent of the White Flouse, No doubt about it. some reform
of procedures is desirable. An improvement of program quality would
be welcome., But Whitehead’s presentation of the President’s ideas
seems transparent to us, failing to hide an intent to weaken the net-
works, and partienlarly, to intimidate the network news and public
affairs departments, That is not welcome.




[From the Washington Star, Dec, 24, 1972]
Warreneap axp e Fiear Over TV Niws

(By Stephen M, Aug)

Is Clay T. Whitehead trying to wipe that editorializing smirk off
David Brinkley’s face?

Or is Whitehead—President Nixon’s ln'incipu] spokesman on com-
munications—trying to do something more serious than merely elimi-
nate the facial gestures or vocal intonations that, to some television
viewers at least, indicate bias in network news reporting ?

There are those who see Whitehead’s eriticism of bias in network
news organizations last week as just one more step in a Nixon admin-
istration campaign of repression against the news media.

Witness, they say, the rash of jailings of reporters who were under
subpoena to produce notes and name news sources; the suit to prevent,
the New York Times from publishing the Pentagon papers; and now
veiled threats by tying license renewals to a call for more “responsibil-
ity by local broadeasters who rely too much on the networks for their
NeWS.

Not s0, savs Whitehead, the 34-year-old director of the Office of Tele-
communications Policy, Whitehead holds bachelor’s and master’s de-
orees in electrical engineering and a PhD in management from Massa-
chusetts Institute of Technology. He has built his office from a tinv
White House cubicle that once dealt solely with the esoteric matter of
allocating frequencies among federal agencies into an administration
voice on all communications policy—ranging from the structure of a
domestic satellite system to cable TV and broadeast license renewal.

In his speech he mixed calls for greater responsibility over the con-
tent of news programs with an assertion to broadcasters that the ad-
ministration wanted to free them from the uncertain feeling they get
every three years when their licenses are up for renewal. ’

Whitehead promised a five-year renewal term, a new law that would
make it more difficult for a competing applicant to wrest a license from
an existing holder, a prohibition on the Federal Communications Com-
mission practice of making policy decisions through individual license
cases (the FCC would have to make policy by broad rule-making pro-
ceedings) and a ban on setting fixed percentages for the types of pro-
grams broadeasters must show if they are to keep their licenses.
~ That’s quite a present for an industry which has heen seeking stabil-
ity for the past couple of years as license challenges, principally by
minority and community groups, have mounted. The proposed legisla-
tion, however, would not eliminate the present procedure on petitions
to deny license renewal—the practice used most by minority groups
seeking to make broadeasters more responsive to community needs.

Under the present law, any competing application for a license at
renewal time must be scheduled for a hearing—and these hearings can
take years and are very expensive, Iearings are not required, however,
on petitions to deny license renewals if the FC finds that proponents
of a denial haven’t made at least o preliminary case.

There are those in the broadeast industry who express concern, how-
ever, that the proposed legislation would add new requirements to the
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FCCO's “Fairness Doctrine,” which requires broadeasters to air all sides
to controversial issues. This legislation would go further by requiring
broadcasters to show aflirmatively that they have met the fairness
standards.

And that, apparently, coupled with the attack on network news as
being biased, has broadeasters frightened even more than usual.

Consider, for example, the words of Sol Taishofl, editor of Broad-
casting Magazine, who is probably closer to the business than if he held
a broadeast license: I think the bill taken by itself is something that
broadcasters would relish—independent stations and networks alike.
Some might quarrel with it. But when they tie it together with direct
threats, then the boys have misgivings—I know 1 do.”

Or Vineent T. Wasilewski, president of the National Association of
Broadeasters: “We've pleased that the administration has endorsed the
need for stability in the broadeasting industry . . . Be that as it may,
Mr. Whitehead's disturbing statements regarding news bias and
broadeast management’s judgment raise issues that should not be re-
lated to license renewal.”

And Reuven Frank, president of NBC news: “IHis invoking the
license procedure has to be a threat because the license ig the right to
do business. No newspaper publisher would understand that . . . you
can raise second class mail to confiseatory proportions and that makes
life very, very tough . .. but these people can pull the plug.”

In his speech, Whitehead said local broadeasters should not “abdi-
cate their responsibility” for program content even when the programs
come from one of the three national networks.

“Station managers and network officials who fail to act to correct
imbalance or consistent bias from the networks—or who acquiesce by
silence—can only be considered willing participants, to be held fully
accountable by the broadeaster’s community at license renewal time,”
he said. !

The threat, according to broadeasters, is clear: Network news is
biased and therefore you'd better watch out if you want to keep your
license.

Just what makes Whitehead believe network news is biased-—pre-
sumably against the Nixon administration—is a little less clear. In
an interview, he said network news must be biased “becanse so many
people feel that it it is. When you have got enough people who think
it is, then it is.”

In saying this, Whitehead touches the same responsive chord in
many penl':’ﬂz that Vice President Agnew touched when he began eri-
ticizing the media a couple of years ago. Lloyd Morrisett, president
of the John and Mary Markle foundation, an organization that sup-
ports media studies, calls it a “vague apprehension shared by many
Americans.”

That apprehension, aceording to Whitehead, is that the direct source
of television news is concentrated in few hands—essentially the news
department of three organizations,

He compares his concept with economies: When there is too much
economic concentration in an indnsf.r_\r. the government may use anti-
trust laws to break it up or it may place it under regulation.

It’s the same with ideas, he says: “If there’s too much concentration
in a few hands . . . some points of view get heard or favored more
than others; or some get distilled out entirely.”
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Whitehead views the administration plan as lessening government
regulation over broadcasters—but at the same time extracting the
promise of what it views as greater responsibility by broadeast han-
agement,. He says: X

“How often do you see the government saving ‘we shiould do less,'?
Normally there’s a complaint about an industry being irresponsible
and this leads to new laws. But we're turning that around, We're g;.\vi“f:
you've got to remove some government restrictions and rely on pri‘\'::i:
enterprise,

“But if so, we expect a voluntary exercise and acceptance of respon-
sibility, 1f irresponsibility gives rise to regulation, then a removal
has to have a call for the expectation of responsibilty,” he says.

Whitehead’s eritics—and there are many—say that’s just the old
carrot-and-stick approach, and further that Whitehead 1s trying to
drive a wedge between the networks and their afliliates, to destroy the
conlidence that affilinte stations have in network news, "

The balance for which Whitehead appeals, however, need not destroy
any such confidence. It is likely his approach could b satisfied by a
local station media critic or by a ].0}::11 station spending more ESOUTCes
on news and trying to do some of its own digging rather than relying
on anetwork, ’ . '
Admittedly, this is impractical if not virtually impossible for a very

small station which has access only to a network and a news wire
gervice, e

In any case, the Whitehead positions—at least on less regulation for
hroadeasters and the emphasis on greater local station participation
in network affairs—is consistent wtih other administration stands.

Whitehead himself has urged deregulation of radio broadeasting—
and the FCC has begun moving in that area. He urged some time ago
a return to local control and less national pregramming for public
tolevision—and Pregident Nixon vetoed a $155 million anthorization
for public TV citing the need for “localism.™

Tt is. however, questionable whether the administration can propose
or C'ongress can legislate any system whereby everybody will be pleased
with network news—and that meludes not only the public at large, but
the networlk affiliates as well.

[From the Los Angeles Times, Dee, 25, 1072]
Niw Muepra Crrrie Must Have Inmerrren AoNew'’s Wrrrenr
(By Ernest B. Furgurson)

Wasminaron.—At the White Touse, they explain their latest ex-
cursion against the First Amendment in almost patriotic terms: when
Clay T. Whitehead speaks for the Administration and hinfs at bring-
ing the government even more directly into censorship of broadeast
news, he is merely secking to start a good old-fashioned American
publie debate,

That his earefnlly phrased remavks, certainly eleared by high politi-
cal policymalkers in the White House, are a clear menace to freedom of
the press just ensures that the debate will be healthy and direct. So let
it begin,
00-184—78——8
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Whitehead, who is a bright young man out of MIT and the Rand
Corp., was chosen urigimllﬁy as director of the White House Office of
Telecommunications Policy presumably because he is expert in systems
engineering and other such technical disciplines. That no doubt. is
}mTpIul in one of the important areas of communications controversy
these days, cable television.

But what Whitehead increasingly has tried to do is apply federal
government systems engineering, with a distinctly Nixon-Republican
flair, to the content of news programs. He broke into the open first by
deploring the central (for which read “fiberal”) production of news
and public affairs programs on the Public Broadeasting Service, and
since then a new chief of the corporation for public broadeasting has
been named to put his views into policy.

Now he is after the Big Three private networks that feed news and
news analysis into every home.

Whitehead made a speech at Indianapolis calling for legislation to
set, two standards for television station license renewals from the Fed-
eral Communications Commission. Stations would have to show they
had been attuned to the needs of their communities, and that they have
afforded genuine opportunity for the airing of conflicting views on
hot issues,

Standing alone, his suggestions may seem reasonably innocuous, not
out of line with existing provisions that stations can be challenged at
license renewal time for alleged failure to serve the public. But White-
head now wants the indivi({;ml stations also to be held responsible at
renewal time for the balance and fairness of the network news pro-

rams they broadeast—and if they want to be sure of renewal, they
1ad damn well better put pressure on the networks to sha?a up.

Tven going that far, his proposals might sound acceptable if drift-
ing out of academe, or from some seminar of private broadcasters.
What makes them totally unacceptable and deeply threatening is their
source—the most censorship prone and politically pugnacions White
Touse since the television era dawned.

This is the outfit engaged in a niggling reprisal against a society
reporter of the Washington Post because the Post was, by White
Honse standards, too aggressive in its coverage of the Watergate aflair.
It is the Administration that turned Vice President Agnew loose on
the networks and the press. It is the one whose former attorney gen-
eral urged that newsmen be held vulnerable to subpoena to disclose
their sources—and a subsequent court ruling to that effect has a series
of reporters either in or threatened by jail.

Indeed, despite the cold and colorless sound of his credentials, if
appears that Whitehead has the Agnew franchise for the time being.
The White House declined to respond when asked whether he had in-
herited the Agnew speechwriter, too, but the stylistic evidence was
strong, and it was the language surrounding his legislative proposals
that raised hackles in the networks.

He put out unfounded innuendo about “ideological plugola™ hy
newsmen who purportedly stress or suppress facts in line with their
own prejudices, He called for management discipline of “so-called
professionals who confuse sensationalism with sense and who dispense
elitist gossip in the guise of news analysis.”
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To which the dedicated television fan may say, well, he’s right, the
networks are overloaded with guys who give us that old Eastern
Establishment “booshwa’ as if it were the gospel, and why shouldn’t
they be called to account for it ?

And to which anyone sensitive to his basic freedoms must say in
return, fine, let’s you out there in televisionland call them to account,
and let’s insist that the industry police itself. But any American who
respects his own judgment and wants t:o’uxurviso, it on the events of
the day rather than on propaganda certified by the federal govern-
ment will be a fool to let the systems engineers, ex-editorial writers
or ex-advertising men in the White House get even one finger so much
as one millimeter farther into the judging, balancing, approving or
disapproving of broadeast news and comment in this country.

[From the Washington Post, Dee, 26, 1972)
“Unrorn Miscuige”
(By Paul A. Porter)

My high school history professor was a Civil War buff and a Con-
federate partisan, He was the author of a textbook to which he gave
my favonite title: “A Short and Unbiased History of the War Between
the States Written From a Southern Point of View.”

Now comes Dr. Clay T. Whithead, director of the Office of Tele-
communications, and proposes that broadcasting licensees be given
a five-year license instead of the present three-year tenure if they
promise to be “fair” and “unbiased” and eschew such wicked practices
as “elitist gossip” masked as news analysis and forswear “ideological
plugola”—whatever the hell that means.

The text of the legislative proposal has not yet surfaced and hope-
fully it will not support many of the ominous mferences which many
have drawn from Dr. Whitehead’s remarks. Obviously, Congress will
view any such proposals with s_l{f:ptu'l_szu and examine them in depth.
Many. many fundamental questions arise.

I do not believe that even the most talented systems and management
engineer from M.LT., which Dr. Whitehead undoubtedly is, can run
the First Amendment through a computer without creating untold
mischief.

[From the Hvening Star and Daily News, Dec. 26, 1972]
Warreaeap Orr Base iy Arrack oN TV INpusTRY
(By James J. Kilpatrick)
Clay T. Whitehead charged onto the playing fields last week with
all the sis-boom-bah of a linebacker kept too long on the bench. He had
come to replace Vice President Agnew, who has turned demure in re-

cent. months, in the administration’s great body contact game of
badgering the TV networks.




S0

Whitehead is director of the administy

hite A ation's Office of Telecom-
munication Policy, an ageney that two years ago sprang full blown

from the Nixonian brow. His background is in ele
by way of the Massachusetts Institute of Technology, and ordinarily
his concerns go to the technieal aspects of telephones, radio frequen-
cies, cable television and satellite communieations. Ou Dee. 18, in Indi-
anapolis, he turned to o topic less abstruse but more ephemeral : The
general quality. and especially the fairness. of network television,

The adminict aiion, he said, has drafted g bill that would provide
for five-year (lnstend of three-year) license renewals. The bill would
free T'V stations from some of the tedious form-filling required under
present regnlations of the Federal Communications Commission. That
wag the good news,

The Pad news, from the industry’s point of view, is that the ad-
ministration’s bill would set up statutory criteria for license renewal.
A broadeaster would have to demonstrate that his operations are
“substantially attuned to the needs and interests of the community he
eerves.” Ie must respond to those needs and interests in “all” his
programs, whether locally created or obtained from a network. He also
must show that he has afforded “reasonable, realistic and practical op-
portunities for the presentation and discussion of conflicting views
on controversial issues.” .

“I should add,” said Whitehead, “that these requirements have
teeth, If a station can’t demonstrate meaningful service to all elements
of its community, the license should be taken away by the FC(C.*

The President’s man bore down repeatedly on local station respon-
sibility. It no longer will suffice, he warned, for loeal managers to pass
the buck from program content and news judgment to networks in New
York. He hurled a couple of Agnewian shafts at TV reporters en-
gaged in “ideological plugola.” He denounced professionals “who con-
fuse sensationalism with sense and who dispense elitist gossip in the
guise of news analysis.” It was quite a specch.

Yet Whitehead, whose training is in practical matters, laid down
a set of impractical demands; and coming from a man so inspired by
“responsibility,” his broadbrush charges (he refused to name names)
were themselves irresponsible.

As a practical matter, network TV programs, fed through local sta-
tions, cannot be equated with Associnted Press wire copy, printed in
local papers. Well before deadline. a newspaper editor has his hands
on the available wire copy. He has read it. He can weigh it against
other available copy. He can exercise his own professional judgment
in terms of the needs and interests of his community.

Obviously, no such flexibility attaches to the national output of net-
work TV. Local managers can—and do—raise enin with network
executives, just as local managing editors jump on the AP; but it s
not the same.

Whitehead also failed to acknowledge improvements in the one
area of greatest antagonism—TV news and commentary. Much liberal
bias remains (it would be interesting to count the conservative books
favorably reviewed on NBC). Too many network panels are titled to
the left.

But CBS, at least, has created a stable of nine “Spectrum” com-
mentators—three on the left, three in the middle, three on the right—.

etrical engineering,
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and an impression is growing that all the networks are trying con-
scientiously for better balance,

This troublesome problem of bias doesn’t reside in “ideological plug-
ola.” 1t is a human problem : Human beings make human judgments,
They err and none of Dr. Whitehead’s remedies will cure the ill.

The problem is also a technical problem : Channels of telecommunica-
tion are limited in number; they have to be allocated, and some federal
authority has to exercise that difficult function. If the Nixon adminis-
tration will yak a little less, perhaps the station managers and the
viewers, having won some improvement, will strive for a little more.

[From the Wall Street Journal, Dec. 26, 1972]
Povricine Tre ‘Famyess’ or TELEVISION
(By Wayne E, Green)

Wasmingron.—Local television stations, worried about keeping
their licenses, shouldn’t get too enthused about an offer the Nixon
administration made them last week.

At first glance, the terms sound inviting: the administration will
push legislation that would add two years to the term of a license. In
return, the bill would require local broadeasters to police the fairness
of network news shows they air. But closer examination reveals the
proposal to be nothing to cheer about.

For one thing, the administration probably can’t pull off the deal,
which has been outlined by Clay T. Whitehead, director of the White
House Office of Telecommunications. The prospect of such legislation
already has prompted serious congressional opposition. Also standing
in the way are several court decisions, which have viewed the serutiny
of program content as an illegal form of censorship. Moreover, there’s
growing suspicion that the administration won’t really push for pass-
age of the bill—that its real objective is just to frighten the networks
into friendlier coverage of President Nixon.

Even if the administration’s plan does fly, it will bring local broad-
casters a host of new daily operating problems, plus some fresh worries
at license-renewal time—the problem of how to demonstrate, for exam-
ple, that network programs they've aired have been fair, tasteful and
in keeping with local community needs.

As Mr. Whitehead described things, the administration plans to
propose legislation that would lengthen the term of a station’s license
to five years from the current three while making it tougher for citizens
groups and others to oppose a station at license-renewal time. In return,
local stations would have to monitor and somehow challenge “bias” in
network news shows and poor taste in network entertainment pro-
grams. Failure to do so m ig}lt cost them their license.
~ By linking the impending bill with the sensitive question of balanced
network news reporting. Mr. Whitehead already has plunged into
controversy and perhaps dimmed its chances for passage. Indiana
Democratic Sen. Vance Hartke has attacked the administration and
called for Senate subcommitfee hearings on “government censorship
of the press.” And Sen. William Proxmire. the Wisconsin Demoerat,
has said he’ll introduce a constitutional amendment specifically extend-
ing the free press guarantee to broadeasters,
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Nor can the administration count on the ungualified support of the
Federal Communications Commission, the primary broadeast regula-
tor. That agency has always opposed the idea of policing program
content. Besides that, FOC Chalrman Dean Burch has never taken
kindly to what he considers interference by My, Whitehead in FCC
matters. None of the Republican members of the commission has
commented publicly on the administration plan, but some of them are
grumbling privately. One staffer suggests that Mr. Whitehead simply
doesn’t understand how a loeal television station operates. i

Mr. Whitehead's apparent lack of concern over stirring the contro-
versy has, in turn, raised some questions about the administration’s
motives in disclosing its legislative plans, e insists the plan is a serious
one, aimed at “unraveling the big maze” of broadeast regulation, but
a number of communications experts disagree, “I don’t think the
administration gives a damn abont the legislation,” says a Washington
broadeast attorney. “It just wanted to deliver the networks a message.”

Certainly some of Mr. Whitehead’s rhetoric in disclosing the legisla-
tive plan was reminiscent of Vice President Agnew's frequent attacks
on the networks and other members of the press. M. “’Liluhum] de-
seribed some journalists, for instance, as “so-called professionals who
confuse sensationalism with sense and who dispense elitist gossip in
the guise of news analysis.”

Even if the administration is serious about the legislation, its passage
wouldn’t be nearly the boon that some local hroadeasters might think.

True enough, the longer term would add stability to their licenses,
something they desperately want in the face of mounting challenges
to those licenses at renewal time, And on the snrface, the bill seems to
say that a station needn’t worry about losing its license as long as it has
made a “good faith” effort to respond to the local community’s pro-
gramming needs, and as long as it has aired all sides of controversial
issues. (The latter requirement is merely a restatement of the existing
FCC fairness doctrine, a test stations already must meet, in their daily
operations.)

OPERATIONAT, NIGHTMARES

But in describing the planned legislation, Mr. Whitehead talked
about new obligations that will create operational nightmares for
local stations, especially network affiliates that, he says, get about 61%
of their programs from the networks. The main obligation : policing the
content of all network programs—programs over which they have little
control,

In Mr. Whitehead's view. local stations may no longer accept net-
work standards of “taste, violence and decency” in programming. And
they must “jump on the networks,” he says, if network programs are
“violent or sadistic” or if they “glorify the use of drugs.” Perhaps more
significant, local stations must insist on balanced news programs, Mr.
Whitehead said, “whether the information comes from their own
newsroom or from a distant network.”

Those station managers and network officials who “fail to act to
correct imbalance or consistent bias from the networks—or who ac-
quiesce by silence—ean only be considered willing participants,” said
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Mr., Whitehead, who went on to suggest that such inaction might
jeopardize their licenses. A vy : '

Mr. Whitehead’s rationale is high-sounding. He says station man-
agers simply would be exercising the type of journalistic judgment that
publishers and editors do. This would be in keeping with the best tra-
ditions of a “responsible free %)I'CSH,“ he suggests, and it would take the
editor’s function away from Congress and the I'CC, where it is now,
and put it where it belongs.

But there are enormous practical problems inherent in such a plan.
Local newscasters are forced to rely for much of their national and
regional news, for example, on stories provided by newswire services,
such as Associated Press. Pressured by deadlines, it would he impos-
gsible for them to verify the acenracy and fairness of stories reported
from hundreds of miles away.

Network news shows present an even bigger problem because many
of them are televised “live” and, thus, aven’t amenable to pre-broadcast
scrutiny by local stations. “A station simply can’t verify everything
that goes on the air,” says one FCC official. “How does it know what
Walter Cronkite is going to feed down the wire ¢

THE LEGAL QUESTIONS

And despite Mr. Whitehead's free-press phraseology, there is con-
siderable chht that stations have a legal right, much less an obli-
gation, to exercise such far-reaching control over program content.
While Mr. Whitehead talks about inereasing the “freedom and re-
sponsibility™ of broadeasters, courts and legal scholars have viewed
that sort of responsibility as nothing more than self-censorship.

One such scholar is Warren Burger, the Nixon-appointed U.S. Chief
Justice, who addressed the issue in 1968 as a member of the Federal
Appeals Court in Washington. Iis comments came in a case on ap-
peal from the FCC, which had refused a request by the Anti-Defama-
tion League of B'nai B’rith for hearings on the license-renewal appli-
cation of radio station K'TYM in Inglewood, Calif.

The league had objected to certain anti-Semitic remarks made by a
commentator while using air time that had been purchased from the
station. The station offered the league free equal time to use in any way
it desired, but the league refused. It complained to the FCC that the
station had done nothing until the programs were called to its atten-
tion and that, even then, it declined to either eancel the programs or
control the commentator in any way.

In a majority opinion upholding the T'CC', Mr, Burger said stations
may not exercise that sort of control or responsibility where program
content is at issne. Quoting then FCC Commissioner Lee Loevinger,
he said :

“Talk of ‘responsibility’ of a hroadeaster in this connection is sim-
Ipy a euphemism for self-censorship. It is an attempt to shift the onus
ol action against speech from the commission to the broadeaster, but
it seeks the same result—suppression of certain views and arguments.

“Since the imposition of the duty of such ‘regponsibility’ involves
commission compulsion to perform the function of selection and exclu-
sion and commissioner supervision of the manner in which that func-
tion is performed, the commission still retains the ultimate power to
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determine what s and what 18 not permitted on the air. So this formu-
lation does not. advance the argument either constitutionally, ideolog-
ically or practically.” )

Mr, Burger concluded by summarizing what seems to be the basic
yroblem the administration faces if it’s inelined to push its new plan:
“Attempts to impose such schemes of self-censorship,” he said, “have
been found as unconstitutional as more direct censorship efforts by
government.”

The U.S. Supreme Court subsequently refused to review the decision,
thus indirectly upholding it.

(From the Christian Sclence Monitor, Dee, 26, 1072]
“Frarist—Barree Cry iNv Frear o GovernMEenT v, TV ?
(By Richard L., Strout)

Wasim~Nagron.—The word “elitist™ has become a partisan code word
in Washington, sometimes used by politicians to attack intellectual
critics. So when it pops up in an administration speech proposing
rigorous legislative regulation, Washington pricks up its ears.

There has been too much TV “elitist gossip” in the “guise of news
analysis” Clay T. Whitehead, director of the White House Office of
Telecommunications Policy, declared in a speech before the Indian-
apolis chapter of Sigma Delta Chi, the professional journalism fra-
ternity.

To deal with the situation, Mr. Whitehead announced that the
administration has ready for Congress strong new legislation that
would place greater responsibility on local TV stations who want
their licenses renewed. Be impartial, include local service, stop being
“alitist”—or else, Mr. Whitehead seemed to say.

Sensing possible trouble for TV, CBS gave unusual prominence
to the Whitehead speech, without immediate comment, though another
network attacked it.

Broadeasting is regulated by the Federal Communications Commis-
sion, which has the power in extreme cases to revoke licenses when
the three-year period expires. Some local stations have asked that
the three-year license be extended to five years.

Mr. Whitehead, whose delivery as seen on TV was firm and even
ominous, attacked what he called “ideological plugola” in news
coverage by networks, This, he said, is not merely broadeast bias for
pay (payola), but bias in news management: “Men also stress or
suppress information in accordance with their beliefs,” he charged.
“Will station licensees or network executives also take action against
this ideological plugola ?”

His comments seemed to be a threat against local stations affiliated
with a network to use greater discrimination in using material sup-
plied them by networks, and to provide more local coverage of their
own.

The adversary relationship between media and White Flouse broke
into sharp attacks two vears ago when Vice-President Spiro T. Agnew
attacked press and TV. It quieted in the election, but the White
Honse fecls hitter about TV presentation of the sensitive Watergate
affair, which it feels was unjustly linked to the White House staf.
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Local stations, Mr., Whitehead said sharply, “can no longer accept
network standards of taste, violence, and decency in programming,”
and no area is more important than in presentation of news.

Few here think that tough legislation would go throngh a Dem-
ocratic Congress without protracted scrutiny. However, in a war of
nerves, the Whitehead warning is important. The White House is
confident that most Americans get most of their news by television.

“Tf Whitehead really means this, we might as well be living in the
Soviet Union,” exclaimed one broadeaster, Thomas Chauncey, head
of TV station KOOL in Phoenix, Ariz. “This would mean eensor-
ship of news and entertainment, the government telling us what to
broadeast and telling the people what they should see or hear.”

Mr, Whitehead says there is “a steady inerease in the amonnt of
network programs carried by aflilintes between 1960 and 1970. On
the average this amounts to 61 ]]m'{.-(m{,” he said. He charged local
stations exercise “little responsibility™ for programs that “come down
the network pipe.” Local responsibility “is the keystone of our private-
enterprise broadeast system.,”

[From Newsweek, Jan, 1, 1073)
Mu. Nrxon Jawsonns Tie Menta

Richard Nixon’s Administration has long decried the national media
as too liberal and too hostile—in the last four years the White House
has seught to trim journalism’s sails by Viee Presidential insults and
Justice Department injunctions. 'The one plausible weapon My, Nixon
did not attempt to develop in his eold war with the media was some
sort of additional regulatory authority from Congress. Speaking last
week in Indianapolis, however, a second-level White House official
named Clay T. Whitehead, 34, divector of Mr. Nixon’s Office of Tele-
communieations Poliey, disclosed that the Administration will soon
submit legislation to Congress giving the government broad, if in-
direct, new powers to combat what he called the “consistent bias™ of
programing on the television networks— presumably meaning a liberal
bias, and presumably meaning news and documentary programing.

TUnder the proposed bill, Whitehead said, the nation’s 589 network-
affiliated stations wounld be held individually responsible by the Fed-
eral Communications Commission for balancing or removing the
the “ideological plugola® of the network program they carry, on pain
of losing their licenses. “Station managers and network officials who
fail to act to correct imbalance or consistent bias in the network, or
who acquiesce by silence,” Whitehead said, “ean only be considered
willing participants, to be held fully accountable at license-renewal
time.”

To network oflicials along New York’s television row, the Whitehead
messages struck home as the Administration’s most ominous threat vet
to broadeasting’s traditional but legally fragile liberties and privi-
leges. And many liberal observers seemed to regard it as the White
House's most, direct assault on First Amendment guarantees since its
effort. to suppress publication of the Pentagon papers by The New
York Times and The Washington Post.
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As the network broadeasters—and not a few newspaper editorial-
ists—saw it, the Whitehead bill offered an insidious carrot-and-stick
incentive to station owners. Its main lure is that it extends the station’s
licensing period to five years from the present three—a hoon the
owners have long lobbied for—and assures licensees of virtually auto-
matic renewal as long as they keep their records clean (they are now
subject to challenges from anyone who contends he can run a better
station). In addition, licensees would be freed of the present require-
ment to allocate some percentages of air time to specific interests such
as religious and agricultural news—or even public-affairs programing.
Instead, they would be asked to demonstrate their general “responsi-
bility”—one major criterion being, in Whitehead’s words, the vigil-
ance with which stations pursue “sense” instead of “sensationalism”
and eschew “elitist gossip in the guise of news analysis.”

To liberal erities, it seemed elear enough that “elitist gessip™ could
be interpreted to define any unfavorable comment on Mr. Nixon or
his policies, and that the charges of “sensationalism” might be applied
to pictures of the Vietnam bombing, a documentary on the I'T'T case
or anything else that the White House considered best left unmen-
tioned. Many afliliates are more conservative than the network news
teams, and some just might begin blacking out much controversial
reporting if it were made worth their while to do so. This sort of
concerted afliliate pressure could force the networks to dilute their
journalistic independence and enterprise,

Threat: Cantion ran so deep in New York last week that the net-
works offered hardly any public rebuttal to Whitehead's proposal.
NBC news to Reuven Frank gave a brief statement to the press the
morning after Whitehead® speech (That's quite a threat”) and then
fell silent. Two wveteran newscasters—ISric Sevareid on CBS and
Howard K. Smith on ABC—denounced the Administration bill on
the air, but almost all the network brass remained incommunicado.
“We don’t want to haul off and say, ‘This is the worst thing we've
ever heard of, when our affiliates might be looking at the part about
flve-year licenses and saying, ‘Hey, this isn’t so bad’,’ explained one
executive who declined even to be identified by network.

Even as the networks lay low, however, the afliliates began to make
their views known—and significant numbers of them known—and sig-
nificant numbers of them in all sections of the country apparently re-
garded the Administration’s guidelines as redundant, unworkable,
outrageous, or all three. “Look, this is an old game,” said Ray Miller,
news director of Houston’s NBC affiliate, KPRC-TV, “They haven’t
got. any hold on the networks, so they are attemping to get local sta-
tions to make a protest. It's nothing but verbal intimidation. Stations
have long wanted to have licenses renewed every five years instead of
three, to cut down on paper work and make the renewals less hap-
hazard. So [Whitehead] 1s willing to throw this in with his attempt
to curtail any kind of ‘controversial’ news about the Administration.”

Many station managers pointed out that local stations have always
been responsible to the FCC for what they put on the air, regardless
of where it originates, and there is a constant give-and-take with the
networks on questions of programing. But the Administration seemed
to be calling for a kind of hour-by-hour monitoring of network
news feeds and that was beyond the local stations’ resources. “What
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Whitehead is talking about is just impractical,” said Gregg Chamara,
a newscaster at KVOA-TV, the NBC affiliate in Tucson. “We can’t
aflord to cover the news ourselves out of, say, Washington. What he’s
talking of is precensorship without us having any advance knowl-
edee of what is being sent to us by New York, and that's asinine.”

ounce: Some broadcasters do agree with the thrust of the Ad-
ministration’s proposals but many of these have already acted on
their own. WWJ-TV, the NBC-outlet in Detriot, has been follow-
ing the nightly John Chancellor-Dayid Brinkley newscast with a
program called Newswatch, conducted by conservative Wayne State
University professor Fred K. Dohrs, who pounces with Buckleyan
verve on anything he considers leftist. At KHOW-Radio in Denver
an ABC afliliate, station manager John Lego calls himself “one o:
those folks who happens to think Mr. Whitehead’s philosophy is
super.” But Lego hasn’t carried any network news broadecasts for
three years,

As the initial flap died down, some broadcasters began to perceive
a certain amount of tarnish on the Whitehead bombshell. Tﬁc main
points of his proposal were contained in a speech he gave in the fall
of 1971, and caused no major enthusiasm in Congress at the tune;
indeed, Sen. John O. Pastore failed to get a five-year license bill out
of his Communications subcommittee last year, and his once-strong
admiration for Whitehead has cooled in the course of a two-and-a-halt-
year wait for Whitehead to present legislation. Some broadcasters
predicted that the Administration would never get the bill throngh
Congress,

The suspicion grew that the White House was counting on the
simple shock effect of the proposal to have the desired chilling effect
on the networks. The technique was called “jawboning”™ when Eyndon
Johnson and Mr. Nixon used it to try to get industry and labor to hold
the line on prices and wages, and it was supposed to have been dis-
credited as a weapon by the time Mr. Nixon was forced to institute
his price and wage controls.

But the networks are a cautious lot: they have enormous amounts
of money riding on their delicately balanced relationship with the
affiliates, and the Administration may well have concluded that there
is life in the old jawbone yet.

—_—

[From Time, Jan. 1, 19781
Resrrainep “Freepom™

The autumnal, post-landslide truce between the Nixon Administra-
tion and the TV networks ended abruptly last week with a wintry blast
from Indianapolis. Speaking before a local chapter of Sigma Delta
Chi, Clay T. Whitehead, director of the White House Office of Tele-
communications Policy (OTP), attacked the networks—particularly
network news—with a harshness reminiscent of Vice President
Agnew’s florid denunciations of three years ago. Whitehead derided
what he called the “ideological plugola” of TV newsmen who sell their
own political views, and tartly dismissed “so-called professionals who
confuse sensation with sense and who dispense elitist gossip in the
guise of news analysis,” '
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To add bite to these Agnew-like barks, Whitehead revealed that
the Administration will submit a bill to Congress that would dump
responsibility for alleged network transgressions directly on the na-
tion’s nearly 600 network-afliliated local stations. “Station managers
and network officials who fail to act to correet imbalance or consistent
bias from the networks—or who acquiesce by silence~can only be
considered willing participants,” said Whitehead, “to be held tfully
accountable by the broadeaster’s community at license-renewal time.”

Conditions. This scarcely veiled threat brought a hail of phone calls
to OTP offices in Washington from worried station owners. They
quickly learned that the proposed legislation offers them blandish-
ments ag well. The bill extends the duration of FCC licenses from
three to five years and makes life easier for local stations at license-
renewal time. Competing bids for a station’s license, for example,
would be entertained only after the Federal Communications Com-
mission had revoked or failed to renew it. Out would go the current
FCC criteria stipulating the proportion of generally unprofitable news
and public-service broadeasting a station must carry to retain its li-
cense ; they would be replaced by two vaguely worded conditions re-

uiring broadeasters to be “attuned” to crommmlity needs and to air
“conflicting views on issues of public importance.’

In other words, the Whitehead bill seemed designed to bring local
station more and safer profits in return for allowing themselves to
be used as instruments of restraint against the networks, in accordance
with some vague principle of balance, presumably to be defined by
the Administration. In theory, no one could be against “fairness” or
“responsibility.”In fact, it looked like a blatant attempt to use the
Government’s licensing power to enforce certain political views or
standards.

Despite the potential benefits they could receive, many local station
executives argued that the policing or eensoring of network programs
is too high a price to pay. “The strategy seems to be to keep the net-
works in line bv the threat of having hundreds of local station man-
agers do Nixon’s lobbying work for him.” charged one TV executive
in Houston. “Tf a news documentary blasts Nixon, the station managers
will jump on the networks and do the job for the White House. Tt is
simply outrageous.”

Other local broadeasters voiced bewilderment over exactly how the
Administration expects the moniforing of network shows to work.
Networks sometimes arrange advance sereenings of controversial
entertainment shows for local stations, but that would almost cer-
tainly not be feasible for news. As for correcting alleged imbalances,
Don Owens, news director of OBS affiliate KSLA in Shreveport,
asked : “What sources do we have in Shreveport, Louisiana, to balance
the Watergate story bv the networlk 2%

Less responsible affiliates, points ont a former CBS News president,
Fred Friendly, may be happy to sidestep this problem. “T.ots of affi-
liates don’t want to earry documentaries,” Friendly says. “Some never
wanted to carrv network news.” Friendly speculates that if the White-
head hill becomes law many stations might eancel network news and
use the time slots for their own offerings and more profitahle local
advertisting.
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Meanwhile, the networks themselves generally maintained an air
of injured silence. Whitehead, feigning surprise at the tempest he had
caused, repeatedly insisted to newsmen and TV interviewers that the
bill promises “more freedom for the broadcaster.” Pressed to supply
a specific example of “elitist gossip In the guise of news analysis,”
Whitehead replied: “I think almost anyone who watches television
would have his own pet example of that kind of thing.”

When the bill reaches Capitol Hill, however, Congressmen may
want to know just whose pets the Administration plans to unleash.
Presumably, the networks will be able to join with anti-Administra-
tion lawmakers to mount a powerful opposition lobby. But if the
Whitehead measure is intended to make the television industry more
divided and cautious, it will already have done its job even 1if it is
defeated.

[From the Evening Star and Dally News, Jan, 2, 1973]
Rerorrers axp taE Pusric’s Rieur vo Kyow
(By James J. Kilpatrick)

It is a curious thing ; Those of us who spend our lives in communica-
tion are finding it tough to communicate eflectively with the public,
and more especially with judges, on & problem that seems to us vital,
It is the problem of the investigative reporter and his confidential
sources,

We seem not to have this diffienlty with other people’s problems.
We can translate, for example; the serious danger to our political
process that lies in uncontrolled campaign spending. We can marshal
support for judicial reform by telling the people of the injustice that
results when courts are overburdened. But we cannot get through on
the mounting threat that is beginning to imperil a free press—the
threat of judicial intimidation of working reporters.

The problem is this: At a certain level of investigative journalism,
a reporter is utterly dependent on his ability to assure his sources
that their identity will be kept in confidence. Without such assurance,
he will not get. the story. The sources will not talk:

OBS discovered this, for example, when it started digging info a
welfare scandal at Atlanta. Producer Tke Kleinerman lined up a wel-
fare mother who was willing to talk about cheating, proyided her
voice was disguised and her face was not shown. But . when she
asked for a guarantee of protection—a guarantee that Kleinerman
would never give her name to a grand jury—XKleinerman could not
give it. CBS counsel advised against it. The woman then called the
whole thing oft, and news of significant public, interest was lost.

Such examples are legion. Newsmen across the ceuntry at con-
siderable personal danger, are undertaking to report on the extent of
the traffic in marijuana and narcotie drugs. It is a big story, This
is news the people are entitled to have if they are to make wise policy
decisions on a major social problem. But the story eannot be reported
fully. Subjects who might have cooperated a couple of years ago have
clammed up now. They have rvead the papers, and they lmow that




90

investigative reporters are being jailed or hardpressured to reveal
their sources. The process is know at law as “the vlhiﬂing' effect.”

Spokesmen for the press sought earnestly a year ago to convince
the Supreme Court that this condition constitutes a growing danger
to press freedom. We failed. A majority of the court simply did not
believe us. In an opinion by Justice White, the court dismissed our
arguments with a pat and a wave.

Neither have we bad much luck with the publie at large. Individual
newsmen and newspapers may be held in high esteem, but the press
as o whole is not regarded. The very concept of freedom of the press—
a concept we see as precious—is a econcept not wholly understood. The
people resent special privilege, and when they hear reporters asking
for “shield laws,” they react in indignation. If the people have a right
to know the news, why don’t they have a right to Lnrm’ the source of
the news? Well, we say, it can’t always work that way. This is true;
those of us in the business know it is truej but the argument has left
judges unimpressed.

One of onr difficulties may be that the press itself is divided in its
view of particular cases, and in its view of f);‘r);'}oavd remedies. I myself
happen to oppose the shield laws proposed in Congress. To the extent
that these bills propose a absolute privilege, they are certainly un-
constitutional : ']Jlmy could result in intolerable violations of the rights
of a defendant under the 5th and 6th Amendments. To the extent
that the proposed laws are qualified, they leave us no better off, and’
probably worse off, than the Supreme Court left us in June.

The hardest thing to get over, beeause it sounds so infernally noble,.
is that this truly isn’t our fight as newsmen. What we are struggling
to defend, in this important age of investigative reporting is the
yublic’s right to know. That right is in danger; and surely good
judges, if they try, will see the danger as clearly as we do.

[From the Washington Post, Jan. 3, 1973]
Nixon Avrry Seeginag Post's TV Licexsk

JacksonvinLe, Fra., Jan. 2 (UPT).—A group headed by President
Nixon’s chief Florida fund raiser announced today it will file a rival
application for the operating license of television station WJXT,
which is now held by a subsidiary of The Washington Post Co.

(eorge Champion Jr., Florida finance chairman of the Committee
to Re-elect the President, said the application would be filed promptly
in Washington,

“We are a group of concerned citizens who feel the needs of the:
community will be better served by a television station which is com-
munity-owned.” said Champion, president of the newly formed Flor-
ida Television Broadeasting Co.

Champion said that Edward Ball, trustee of vast DuPont holdings,
would serve as chairman of the board of directors.

Champion said his fund-raising activities and friendship with Mr.
Nixon would not enter into the license application.

“T would never tell him (Mr. Nixon) that we are making an appli--
cation,” said Champion, “My friendship would not enter into it.”
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Post-Newsweek Stations, a subsidiary of The Washington Post Clo..
publishers of The Washington Post and Newsweek magazine, has held
the Channel 4 operating license for the last 20 years without challenge.

The Nixon administration frequently has been at odds with The
Washington Post, and recently a Post reporter was removed from a list
of reporters regularly allowed to cover White House social functions,

Another group, Trans-Florida TV, Inc., has also filed an applica-
tion to operate the station. Local insurance executive Fitzhugh Powell,
a key Florida worker in the presidential bid by Alabama Gov. George
Wallace, heads that group.

[A third group of three local eitizens, Edward Baker, Winthrop
Bancroft and George Auchter I1I, miso filed an application for the
Jacksonville license, it was learned in Washington, This group is rep-
resented by Welch and Morgan, a Washington law firm that has spe-
cialized in this field.

[In a separate filirg, Welech and Morgan also represented an 11-
member group seeking to take over the license of the Post-Newsweek
station in Miami, WPLG-TV.

[Among the group is Cromwell Anderson Jr., a law partner of
former Sen. George Smathers, who in December, 1969, was part of
a group that applied for the Miami license, Welch and Morgan repre-
sented the Smathers group in that application, which later was with-
drawn. ]

[From the Mianmi News, Jan, 0, 1978]

Warre House vs, TV

A couple of weeks ago White House TV consultant Clay Whitehead
delivered a ham handed warning against biased programming by
local TV stations. It seemed clear that by biased, a aigt]y subjective
word, Whitehead meant programming that displeased the admin-
istration.

It wasn’t the sort of warning TV stations were likely to file and
forget, given the fact they need a government license to function,

This week, reporters disclosed that certain interests are planning
to challenge the []i{‘.t‘l'l‘sillg of two Florida TV stations. One of the sta-
tions is in Jacksonville, the other is Miami’s Channel 10, and both are
owned by the Washington Post.

The Washington Post, as followers of the capital scene well know,
is not President Nixon’s favorite journal, The President seemed espe-
cially piqued at the Post's determined investigation of the Watergate
matter.

No one could say with certainty that the two events—the Whitehead
remarks and the heensing challenges in Florida—are related, notwith-
standing the obvious position of the Post.

It is true, nevertheless, that certain members of the challenging in-
terests have political ties to the administration. A leader of the Jack-
sonville challenge, for example, is George Champion Jr., who headed
the Nixon campaign fund effort in Florida. In Miami, a number of the
applicants have close ties to the President or vice president.
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So far, the President’s only overt reaction against the Washington
Post has been petty. Ie had his press office bar the newspaper’s society
writer from White House parties covered by her colleagues.

There is nothing petty about the challenges to the newspapers' TV
licenses, whether White Honse inspired or not. They constitute a great
drain of time and resources for two well regarded television opera-
tions. WJIX'T in Jacksonville has been an unusually aggressive news
station (which incidentally turned up the Harrold Carswell white su-
premacy speech) operated sucx-.cssful&y by the Post for 20 years.

We have found WPLG in Miami to be at least as faithful to its
1)111)]1(: commitment, as the other major stations, with especially en-
ightened commentary on local issues,

We hope these stations aren’t being victimized by fishing expedi-
tions seeking to capitalize on administration pique against bm news-
paper that owns them.

[From the Tampa Tribune, Jan, 5, 1073]
Parricry or Porrrican INTERFERENCE oN TV

The Nixon Administration has a problem in its denials that it has
anything to do with its friends seoﬁ{iug to wrest television channel
licenses away from its eritics.

Even if innocent, the Administration by its own actions has woven
a_substantial web of circumstantial evidence for the charge. From
Vice President Spiro Agnew’s attacks on the media it has recently
moved to proposing legislation deliberately aimed at toning down
network criticism. It would do this by making local stations respon-
sible for the content of network offerings, on pain of being “held fully
accountable at license renewal time.”

That’s why there’s a hollow ring to the denial of an Administration
link to efforts by two groups friendly to the President to take over
Florida TV stations owned {;y the parent company of the Washington
Post, whose criticisms constantly nettle the White Hounse.

First, a firm headed by George Champion Jr., chief Nixon campaign
fund-raiser in Florida, and financier Id Ball applied for the permit
now held by Jacksonville’s WIXT. Then a group headed by a law
vartner of former U.S. Senator George Smathers, a close friend of the

resident, sought the license of WPLG in Miami.

Beyond the fact of the Post’s being in disfavor with the White
House, WJIXT has especially irked the powers that be. Tt was first to
disclose the 1948 pro-segregation speech of Supreme Court nominee
G. Harrold Carswell, a sore point with Florida Nixonites. Moreover,
it has offended Ball by secking stronger railroad crossing signal laws
(he is head of the Florida East Coast Railroad) and assailing his fence
across the Wakulla River blocking boat traffic at his property near
Tallahassee,

Ball’s explanation of the application is self-indicting: he said
WIXT’ license should be lifted because it is “frequently pointing out
bad things” about the community it serves, without pointing out the
gaod,

That view'is specifically reflectad in the words of Dr. Cllay T, White-
head, director of the White House Office of Telecommunications




Poliey, last month in advocating the proposal for local station account-
ability of network broadecasts,

The stations, he said, must not “fail to correct imabalance or con-
sistent biag from the networks.” He added an attack on what he termed
“a tendency for broadeasters and networks to be self-indulgent and
myopic in viewing the first amendment as proteeting only their rights
as speakers. They forget its primary purpose is to assure a free flow
and wide range of information to the publie,”

Even though a case can be made that some commentators display
politeial bias on the airwaves, Dr. Whitehead's analysis defies history.
Writings and speeches of the Founding Fathers clearly make two
points: They wanted a free press for the specific purpose of serving
“to censure the government” and they opposed any restraint other
than libel laws, especially in the area of political discussion. Come
what may, James Madison particularly argued, when the First Amend-
ment said “Congress shall make no law . .. abridging the freedom . . .
of the press,” it meant no law, period. '

Charles Pinckney, a member of the Constitutional Convention, years
later put their attitude succinetly. It would be difficult, he conceded,
in preserving the privileges of the press, “to guard against its licen-
tiousness: but it is infinitely better that some instances of this sort
should arise, than that a particle of its freedom should be lost.”

Television’s misfortune is that the small number of channels in the
hroadeast spectrum makes licensing necessary to prevent electronic in-
terference. That fact, however, should not be a base for a parteile
of political interference, either by the law Dr. Whitehead advoeates
or the intervention of politically friendly would-be licensees.

[From the Washington Post, Feb, 7, 1073]

Wharrenean: “No Cexsorsmip”
(By John Carmody)

Dr. Clay T. Whitehead, director of the Office of Telecommunications
Policy (OTP) and a frequent critic of network television news, has
again sought to assure broadeasters that the White House seeks no
censorship of the media.

In a Jan. 26 letter to a National Association of Broadcasters task
force, released yesterday, Whitehead elaborated on a Dec. 18 speech in
Indianapolis in which he spelled out legislative proposals to modify
TV license renewal regulations,

Strong language used by Whitehead at the time to describe networ!-
news content caused controversy and some confusion over the pro-
posals among the broadeasters. -

In his letter to the NAB group, Whitehead said, “I grant yon that
the language I used in the Dec. 18 speech. (in which he scored network
news for “ideological plugola” and “elitist gossip”) was strong.

“But,” he went on, “those who have twisted an appeal for the volun-
tary exercise of private responsibilty into a eall for government censor-
ship—that they can then denounce—have abandoned reasoned debate
in favor of polemics.”
90-184—78—T
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He stated flatly that “neither OTT nor the White House has any
power to effect the grant or denial of any broadcast license. And we
have no intent or desire to influence in any way the grants or denials
of licensges by the FCC.™

The statement was addressed to NAB official Mark Evans, who is
also a vice president of Metromedia, Ine. here,

Evans had asked Whitehead on Jan. 4 for “a clarification” of his
Indianapolis speech. In that speech, Whitehead had said that “station
managers and network officials who fail to act to correct imbalance or
consistent bias from the networks—or who acquiesce by silence—can
only be considered willing participants to be held fully accountable
by the broadeasters’ community at license renewal time."”

In his reply, Whitehead said the speech was “intended to remind
licensees of their responsibilities to correct faults in the broadeasting
system that are not (and should not be) reachable by the regulatory
processes of government.

“For network aflilintes, exercise of these responsibilities does not
mean that the station manager has to monitor each network feed and
‘blip’ out ‘ideological plugola’ or ‘elitist gossip.” The station manage-
ment must simply be aware of all the program content on the
stations . . ,

“Over the license term.” Whitehead eontinned, “the broadcaster
should make a conscientious effort to provide reasonable opportunity
for discussion of conflicting views on issues and see that he has the
opportunity to bring his concerns to the attention of his network."

“The broadeaster,” he wrote Fvans, “should take the initiative in
fostering a healthy give-and-take on important issues because that is
the essence of editorial responsibility in informing the publie. That
does not mean constricting the range of information and views avail-
able on television. It does not mean allowing three companies (presum-
ably ABC, CBS and NBC—though they are not named in the letter)
to control the flow of national TV news to the public: accountable
to no one but themselves.”

He snid the proposed bill “wonld add nothing to broadcasters,
present obligations to be responsible for all the programming pre-
sented or carried by the station, regardless of the source.”

An OTP spokesman disclosed yesterday that Whitehead had met
with President Nixon for half an hour on Monday. “The President
wanted to review the broad OTP programs for the year,” the spokes-
man said.

[From the Boston Globe, Jan. 6, 1073]
TV ix ruE GUNSIGHTS

There were those who were in no way alarmed when President
Nixon a few months ago vetoed a $155 million appropriation for the
Public Broadcasting Corporation, which lielps to finance educational
television. !

Alarm did begin to germinate when Patrick J, Buchanan, a White
House aide, insisted that “the President has the right to untrammeled
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pen to the commercial radio and television industry if it did not meas-
ure up to White House concepts of “untrammeled™ communication,
“You are going to find something done in the way of antitrust action.”
The White House said Mr. Buchanan was speaking only for him-
self.

Thereafter, a House committee disclosed that the Administration
has drafted secret plans (still not officially disclosed) that would
allow the President to impose national censorship of news at its source
and the monitoring of rndiu and TV newscasts whenever “the national
security” requires it.

Now the action begins on several fronts. On educational television.
even the conservative William F. Buckley, Jr., a long time supporter
of President Nixon but more recently a critic and a supporter of Rep.
John M., Ashbrook for President, has learned that his popular “Firing
Line” was placed on the “deferred list” last Dec. 8 and is scheduled to
be (!mpp('({ on May 1. Mr. Buckley says “it would be paranoid” for
him to believe the decision to cancel his weekly show was politically
motivated, “but, yes, the White House would have ingenuity enough
to squelch the show.”

Other programs scheduled for the axe include “Bill Moyers’ Jour-
nal” and *Washington Week in Review.” Both take a liberal view of
news and political developments. Mr. Moyers was press secretary to
former President Johnson,

Now, also, comes what can be described only as downright blatancy.
This is the request by friends and supporters of the Administration
that the FCC cancel the Washington Post’s and Newsweek Magazine's
license to own and operate two television stations (WIXT-TV in
Jacksonville and WPLC-TV in Miami) and give it to them.

The Post and Newsweek, both owned by The Washington Post Com-
pany, are mumbered with the Administration’s severest crities, The
groups seeking transfer of the licenses to their ownership and control
include former Sen, George Smathers, long-time friend of Mr. Nixon:
George Champion Jr,, Mr. Nixon’s chief fund raiser in Florida last
fall; and Edward Ball, another Nixon supporter and principal owner
of the Florida East Coast Railway. which was obliged to install sip-
nals at several dangerons erossings after WJXT had campaigned for
them. Another of WIJXT’s offenses was its expose of the white su-
premacy speech by G. Harrold Carswell, whom Mr. Nixon had nomi-
nated as a Supreme Conrt Justice,

One is reminded of the speech by Clay T. Whitehead of the Office
of Telecommunications Policy last month to the journalism society,
Sigma Delta Chi. In that speech Mr. Whitehead deplored “elitisfs”
in the radio and television industry and disclosed that the Admin-
istration is drafting new legislation “to hold local stations acconnt-
able at license time for the state and balance™ of the news and other
network programs thev carry.

One hesitates to think it, but maybe it won't be long now. Admin-
istration critics are learning a lesson that could be very expensive.
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[From Varlety, Jan, 10, 1073
“Nixon™ Am Rams 1x Fronripa
ROLE OF FRIENDS V8. =N OUTLETS
(By Les Brown)

It appears as though the Nixon Administration is using the same
tactic in both its wars—the one in Vietnam and the one at home, with
the media. In both cases the assault is by air: in both cases it seems
intent on bombing the enemy into submission. Over there it's one kind
of air raid, over here another.

Last week a prime domestic enemy, the Washington Post (Post-
Newsweek (Yo.), was suddenly blitzed at two of its tv station propertics
with four licenses ¢ hallenges that ocenrred within days of each other,
and the prineipals of at least two are linked either personally or polit-
ically with the President himself. The others might be said to have
something of a |I}1|]t1H(l]I]N(.ll connection with the Administration.

it were WPLG-TV Miami by one group and WIX'T Jacksonville,
Fla., by three separate applicants. The Miami group and one of the
[Ill(i‘ filing for the Jacksonville station ave répresented by the same
Washington law firm, Welch & Morgan. which has made something
of a spec |1|t\ of air raids as | yortains to broadeast licensing.

The *Counections’

There have been staunch denials all avound, from press secretary
Ronald Ziegler at the White House to the indiv iduals in the ¢ hullvu;_rvw.
of any connection between the President and the actions against the
Washington Post aid properties or of any connection between the
illlllfr*-. in the two cities. But there are these amazing coineidences :
) The two Post-Newsweek stations were the only ones challenged

in l” of Florida:

(2) The challenges are from dominantly conservative groups which
has not been ty ]llt"l] of the pattern around ‘the eountr v heretofore, since
the u\n\\ht']lnuw‘ nm|u:|2\ of license attacks come from minority
mmlm and liber l] organizations:

%) One of the atniums WJIXT bhroke the story on Judge Harrold
( .nw.vll s white supremacy speech in 1948 which more than anv thing
cost him his appointment to the Supreme Court and was terribly em-
barrassing to the Nixon Administration

(4) The White House, only a week or so before the challenges, cut
the Post society reporter from its invited list because of the paper’s
continuing criticism of the Nixon Administration and its devotion to
the W ntvmp‘lt' story, and also has heen feeding exclusives to its after-
noon competitor, the Washington Star ;

The “Star” Interview

(5) One of those exclusives was the interview with President Nixon,
inst after his election, granted to the Star's White House reported Jack
llmnm, which was picked up by papers around the country; Time
magazine (Nov. 27) gquoted a W hite Touse aide as saying, “The whole
idea was to serew the Washington Post. The thinking was. ‘How can
we hurt the Post the most 7 One way was the Presidential interview.
Another could be hitting the always vulnerable station licenses:
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(6) The two stations have been, if anything. exemplary for their
courage in news, for [:l](‘ill';_" on the local c-slulbalish:u_t-nt.b for hard-hit-
ting and consequential editorvials, for sharp mvestigative work (the
Carswell story, for instance) and for demonstrating that the television
press ean also be free. That’s apparently just the kind of freedom this
Administration regards as “bias™ Sl .

(7) Heading the group in the Miami challenge is Cromwell A,
Anderson, a law partner of former Senator (ieorge Smathers, who
although a Democrat is a friend of Nixon's (and a neighbor who sold
him his Key Biseayne property ), and who was associated with a pre-
vious WPLG challenge. That license strike was made only 65 days
after Post-Newsweek acquirved the station (previously WLBW-TV),
and it was later dropper with the payment of $65,000 for legal fees,
Prominent in the group also are Bdward N. Claughton Jr., who had
loaned his Coral Gables home to Viece President Spiro Agnew during
the Republican convention last year, and Michael Weintraub, another
law partner of Smathers who is also involved in banking ;

(‘eorge Champion’s Role

(8) Heading one of the organizations challenging WJX'T is George
Champion Jr.. who was Florida finance chairman for the Committee to
Reelect the President and a personal friend of Nixon's. Reportedly. a
second challenging group headed by Ifitzhmgh Powell, who was active
for George Wallace in the state, had split off from the, first and filad
separately after a disagreement over the distribution of shares in
the new company. The thivd group, ealling itself St. Johns Broad-
casting Co. and headed by three businessmen of the avea, 1s the one
vepresented by the Weleh & Morvgan law firm which is also in on the
Miami challenge.

The basic ease against both stations is absentee ownership but as a
Post-Newsweek spokesman pointed out, that conld apply to around
00% of the stations in the country, Some of the license challengers, in
rivate interviews with the press, were quite specific in stating that
Ln'al| ownership was needed to better reflect the community consensus
(per the voting patterns).

[Ed Ball, millionaire trustee of the DuPont estate in Florvida, was
quoted by the Associated Press as saying he was a prineipal in Cham-
pion’s group challenging WJIXT because the station is “frequently
pointing ont bad things in the community.” There are some who might
call that a testimonial to a station doing its proper job, rather than
grounds for a challenge. Among the “bad things™ about the community
cited by the station has been a fence across the Wakulla River on
Ball's estate, which environmentalists say blocks access to navigable
waterways and for which Ball has never been issued a permit, Also
there were station reports on dangerous railroad crossings, leading to
a law requirving signals at all of them, which ineluded those of Balls
own Florida East Const Railway.

Lowell’'s Alleqations

The petition of the Fitzhugh Powell group specifies that “the sta-
tion has undertaken to control or impose upon the community its
thoughts by slanting the news, suppressing the news, and editorializing
the news even to the extent of doing so in dirvect opposition of the cast
and counted votes by the entive population of the community. (Em-
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phasis added.) Sueli action creates strife, turmoil and is deliberately
designed to destroy the confidence of the electorate and their public
officials, and the confidence of the various public officials, local, state
and national in each other, including but not limited to various agen-
cies of government of all levels,”

Iovery bit as significant as the links to Nixon is the fact that neither
WPLG nor WJXT is one of the do-nothing stations that in previous
Administrations were the most vulnerable to license challenge. The
shock here is that stations which are journalistically alert, and active,
which have dared to take on the local power structure, and which have
been standont in exposing corruption and bringing down bad govern-
ment—where do you find that in broadeasting #—are now in jeopardy
for dning S0,

In the “wet the media™ elimate of the Administration, the station
that does the least today seems safest.

Station Heads Reply

Whether their actions were trigged by suggestions from a vindictive
White House or not, the four ehallenging groups obviously ave banlk-
ing on that antinews elimate and on an FCC well-stacked with con-
servative Nixon appointees for their chances.

The general managers of both stations have said that they will stand
on their record. James T. Lynagh. exee veepee at WPLG-TY, said,
STt is difficult to coneeive how our license could not be renewed without
at the same time placing in serions jeopardy the license of virtually
every other television station in this country.” Robert Schellenberg,
v.p. of WJIXT, said “by every objective standard that the FCC has
considered for television broadeast stations and by specifie guide Tines
vecently proposed by the FCC, WJIXT's service meets the standards of
éxcellence.”

An official of the Post-Newsweek group in Washington said, “We
have no intention of knuckling under.”

Regardless, the several challenges are going to mean hearings and
preparation of a defense, which could cost $250,000 and for a long
time, cut into managements’ attention to the businesses of operating a
station

Finaneial Slant

[f the motive of the challenges should be to harass the Washington
Post’s parent, and to make it pay for its sins towards the Adminis-
tration in hard cash, it would not have been overlooked that Post-
Newsweek went publie only a year ago and that the uncertainy of the
licenses under challenge and the cost of defense might have their
effect in the stock market.

The P-N official said. possibly in light of this, that the challenge
would not make a financial impact on the company because “we have
the resources and vesident attornevs with which to defend onrselves.”

Meanwhile, there is irony verging on the absurd that the Nixon
Administration. through its Office of Telecommunications Policy, is
ndvocating legislation to protect stations aghinst such challenges ns
have been waged by friends of the President.
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[TMrom the New York Times, Jan, 11, 1073]

Wiheneap Asserrs Nixon’s Biun Dors Nor Seex 10 CURTAIL
Freeponm oF BROADCASTERS

Clay T. Whitehead, the 34-vear-old director of the White ITouse
Office of Telecommunications I'nliv‘\', sent shock waves through some
segments of the broadcasting industry last month when he condemned
“ideological plugola™ and “elitist gossip” in network news programs
and warned that “station managers and network officials who fail to
correct imbalance or consistent bias in the networks or who acquiesce
by silence—can only be considered willing participants, to be held
fully acconntable . . . at license renewal time.”

Mr. Whitehead’s speech, given before a Sigma Delta Chi journalism
luncheon in Indianapolis, also revealed the outline of a Nixon Admin-
istration bill that would amend the law now governing broadeasting—
legislation that would alter some ground rules under which the Federal
Communications Commission now regulates the industry, such as the
amount of time that must be devoted to specific program categories.

Although the F.C.C. would continue to be the final arbiter of what
constitutes “responsible” TV programing, the basis for its rulings
would be “how well a licensee has gone about the business of finding
out what his community wants and needs and how actively has he gone
about. meeting those needs.” Under the proposed legislation, local
station managers would apply to the F.C.C. for license renewal every
five years instead of the more restrictive three years now in force and
the procedures under which stations could be challenged wounld be
changed.

The proposed bill and Mr, Whitehead's criticisms have been de-
nouncec by some critics as an attempt by the Nixon Administration
to guide broadcasters away from dealing with controversial subjects,
to drive a wedge between networks and their afliliated local stations
and to interfere with the contnt of television programs critical of
government policy.

Much confusion also has arisen over what Mr. Whitehead actually
was calling for in his speech and what is specifically contained in the
Administration bill.

To seek answers, Mr, Whitehead was invited to participate in a
round table discussion of these issues with editors and reporters of
The New York Times. Mr. Whitehead, trained as an engineer and
management specialist at M.I'T., gave replies that were cool, caveful
and sometimes witty, His intention throughout was to reassure the
industry and the public that the Administration songht more freedom
bor broadeasting, not less. He declined, however, to give specific ex-
amples of what he considered network failings on the ground that it
would deflect the discussion away from essentials.

Excerpts from the discussion follows

Q. Your draft bill, coupled with your Indianapolis specch, has been
interpreted in the broadeasting industry and elsewhere as a carrat and
a stick. The carrot being the promise of a longer license period—ifive
rather than three years, And the stick being that in exchange broad-
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casters wowld be capected to hold a rein on network news, be account-
able strictly for n‘_'i‘-‘.-"f comes on network news, commercials and en-
tertainment programs. [s this a faivinterpretation of your speech and
bill?

Wurrenean. I've never been quite sure about what the carrot and
stick analyogy means. It’s kind of gotten lost sinee the days of the mule
care, where it was first used.

There is no doubt that we're making two overtures to the broadenst-
ing industry. One is the very straight-forward statement that we be-
lieve they should have more insulation from government, they should
have more stability in their licenses, broadeasting should be run as a
business not as an arm of the government. On the other hand we recog-
nize the many eriticisms that have been brought to bear against broad-
casting. It’s not only news—the totality of bhroadeast programing.

And we are saying that the industry as a whole—networks and local
station managers—has to stand up and say the responsibility that
was enforced from Washington will now be enforced voluntarily
throughout the svstem.

Q. Could yow be specific in some of the examples that wndevlie your
apparent dissalisfaction with network news?

Wiarrenean. Now I really don’t want to cite specific examples either
of violence in programing, misleading advertiging or the irresponsible
news. Beeanse to do so would be to focus the publie debate on specifies
and that's not what we're trying to get here. What we're trying to et
is a reasonable consideration of this very important and very sensitive
policy area,

). Does this then leawve it up to each local station to decide just what
yowmean by “elitist gossip™?

Wiirreneap. That's abselutely correct.

Q. In your specel you said that “the broadeaster has to demonstrate
that he is being substantially attuned to the needs and intevests of the
comamunitics he serves.” Does this mean that if it’s a conservative
comananity the broadeaster is supposed to have programs that mateh
the prejudices of the community?

Wirreniean, The theory of our system as it is today is that we give
licenses to people who are responsible leaders of their community. And
I don’t think that anyone would argue that someone who simply
panders to the prejudices of his community is a responsible conununity
leader.

Q. Well. wrhat does “substantially attuned to the needs and interests”
mnean?

Winrreneap, That is the kind of thing that has to be worked out by
the F.CLC. It's important to recognize—and I think this has been
widely misinterpreted—that this bill does not add any new standards,
it does not add any new responsibility. Much to the contrarvy. it takes
away some of the things that the F.C.C. can now do: makes it more
difficult for the government to act capriciously ; makes it more difficult
for people in Washington to apply their own standards to the broad-
caster’s performance.

Q. Somebody is going to be setting standards. Somebody is going to
hawve to decide whether the broadeaster has demonstrated that “he is
substantially attuned to the needs and interests of the communities,”
Would you have local community boards decide that ?
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Worrengeap, I think that ought to be the responsibility of the local
station manager or the station owner, he's the man whom we license
and who has the responsibility for doing that.

Q. You spelled out some wvery broad areas in which the Federal
CGlovernment can make decisions about whether a local station is living
up to its license or not. I'n the absence of any specific eviteria it seems
as if what yow're doing is giving the Fedeval Governemat alimost carte
blanche to make decisions about alocal station's license.

Wirrrenean. It can appear that way only if vou don't understand
how the F.C.C. now goes about this business. This bill adds nothing
new to the F.CuCs authorities. It takes away. It limits the F.C.C.0s
opportunities for striking at a licensee or taking away his license. Tt
does so in several ways: it gives [the commissioners] less frequent op-
portunities to review—exery five years instead of every three—and
they may consider only two specific eriteria, not the whole range of
eriteria, that they now consider.

Currently it says they may not arbitrarily restructure the broadeast
industry through the ease-by-case application of license renewal. The
1.CLCL for instance, under our bill, would be specifically precluded by
law for establishing their own program categories. They now have
some 14 categories of programs. The I7.C.C. is now considering the
application of minimum percentages. so that each television station in
the country would be required to have, say, to 4 per cent religious pro-
graming. 5 per cent national news programing, 7 per cent local news
programing., so much agrieulturals, so much sports, ete.

Now if that’s the way you want to go, if you think that the pro-
graming of the television stations in this industry in this country
ought to be determined from Washington, if you want the F.C.C.
setting up their own criteria for what’s good programing, [ suppose
you can defend that point of view with some logical persistency. We
think it's bad: we think it just invites the Government to wreck the
programing: it vites the Government to set increasing arbitrary
categories.

Q. But the IF.C.C. still awill be the final avbiter in the renewal
pracess, What eviteria will they vse?

Warreiean. We're saying the F.C.C. should be turned from the
course they're now on, which is trying to define what is good pro-
gramine, and they ought to turn to perhaps an eanally diffienlt, but
certainly more healthy approach, which is to say “How well has this
licensee gone about the business of finding out what his community
wants and needs and how actively has he gone about actually meeting
those needs " ;

Now the question ig how do we evaluate that. T would hone that it
would be a fairly general test, We've made it very elear that the hurden
of nroof is on the person who would challenge the license.

@ L was talking with a station manager only about an howr ago and
he asked me to ash this question. I f @« man is fearful that the network
s supplying him awith suspect news, what do yow copect him to do,
drop network news entively?” Becanse in the case of live programs,
you can’t pre-veviewn them,

Warrenean, T expect him to behave like a responsible community
leader,
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Q). That's pretty general.

Warrenean, Well it is.

Q. Would you expect them to edit individual shows? Cronkite comes
over the air, let’s say, and they donw’t like something in the Cronkite
show. What do yow see them doing ?
~ Warrsaeap. That’s obviously a very extreme measure. Again you're
inviting me—remember where I work—to make a public comment as
to how the broadeasters should go about editing their news. That's
inappropriate.

Q. Can we put it another way? What do yow expect to see happen if
this legislation is approved? What difference would there be in rela-
tions between the local stations and the networks?

Warrereap, What you would hope to see is the networks making
some kind of visible effort to more actively involve their affiliates in
their programing. To consult with them when theyv're putting to-
gether their various pilots when they're selecting which pilots they're
going to carry on for further development, when they're making their
final decisions as to programing.

Q. They do that now through afiiliates’ associations. through the
board of governors of the affiliates. I't's alveady being done.

Warreneap. Listen, I'm very aware that that kind of thing goes on.
But are we saying here that the process is perfeet, that there’s no room
for improvement ?

(). There’s been some fear that this in terms of news might further
drive a wedge between the affiliates and networks and make the net-
works even move timid about reporting wery controversial issues and
about investigative reporting. Do you think it might have that effect?

Witrrenean, Much to the contrary. What we're tryving to urge here
is a more active involvement between the stations and the networks.
They onght to be working more actively, they ought to be meeting
more often than at just their affiliate meetings. What's wrong with the
loeal stations evaluating the network news?

Q. The question is whether that evaluation might inhibit netwark
newns. Television has been eriticized quite a bit for not belnag agqressive
enouqh in doing inwvestigations. for example, that wmight embarrass
qorernment. And some of that's been attributed to the fear of
afiliates . . . !

Wirenran, T8 government inhibited by eriticism? From time to
time it is when it gets out of line. Unless vou think that there’s some-
thine abont the three television network news operations, thev're
somehow insulated from the government : they're insulated from their
own network management; they're insulated from local stations:
there's somethinoe abont them that gives them some magie ability to be
erroncons or at least better than anyone else. Tf you don’t agree with
that concept then maybe they do need a little erviticism and the only
question is where does that eriticism come from? And all we're saying
is better that those checks and balances come from the broadeasting
commumity itself than from the government,

Q. Can you imagine wnder this proposal a station anproachina
rencwal time getting a documentary in advance from the networl
and lTookinag at it—Tlet’s say it’s verv controversial, “The Selling of the
Pentagon® or a documentary on the Black Ponthers—and deciding,
“Let's not take any chances, let’s just not put this on the aiv, we don’t




103

want to make waves and stimulate opposition to our license applica-
tion."?

Wiireenean, I can’t deny that that kind of thing might not happen.
But T don’t see that it would get the hroadeaster very far in the scheme
that we now have or that we're talking about. The test as to making
available a wide variety of points of view is not a negative test; it's
positive. So no one is talking about getting points of view off the tele-
vision screen; no responsible person is talking about getting the net-
work nvwsnII't:-It-visiup. ) .

Q. What points of view do you think are not sufficiently represented,
now in the areaof news?

Warreneap. I think every person has his own evaluation of that.

/). (lan you continue giving us your definition of elitist qossip? Was
that divected to one sector of the country?

Wirrrenean. Elitist gossip has to be defined by the person perceiv-
ing it. Kvery housewife knows what an elitist is and every honsewife
knows what gossip is. Everyone’s going to apply it differently. But
most people, I think, recognize that they see that from time to Iinu'-.

Q). You used the phrase. Donw’t yow think that you ought to define it
in terms of what you lhad inmind when you used it?

Wirrenean. I think it would be counterproductive,

If you wish to make my speech—the newsworthy event in that—to
be what Whitehead’s views are of network news operation, that’s one
thing. If you want to say that the newsworthy value of the speech is
how do we go about regulating a very important medium of mass
communication in this country ; how do we walk this very delicate line
that we have between government regulation and licensing and the
freedoms of the First Amendment, that’s another thing,

As a result of this latest speech T do have at least temporarily a
rather spirited attention being drawn to how the First Amendment
applies to broadcasting, And I think that’s very healthy, It's long
overdue.

You see most of the confusion has come from people who don't
realize how intrusive government regulation has become in broad-
casting. I would recommend everyone who is seriously interested in
this to get a copy of the F.C.C.’s current license renewal form for a
television station and look at it. And just ask vourself what would. be
the reaction if the Nixon Administration proposed asking some of
those questions—like what percentage local news do you do? Describe
your news staff? Tow many people? Where do you get your news?
Those are the kind of things that we're talking about taking off the
application renewal, not putting on.

Q. Do _you think government vegulation under its present systeme
has had an impact on news coverage?

Warreniean, Unquestionably.

Q. Inawhat way? .

Wirrenran, Through to some extent politicizing the news process.
Because when people can come to the ¥,C.C. and complain about how
news is being handled you very clearly have had an impact,

Let me give one good example, The Vice President gave a spoech in
Des Moines which eracked the press, I think the criticism of that would
have been much less if it weren't for the implication that this Adwin-
istration could or would use the power of the license over the television
network. That criticism takes on a different air either actually or im-
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pliably when there is a government license. There always is a suspicion
that somehow this Administration wants to use the F.C.C'.’s procedures
as & club over the electronic media.

Q- How would you assess the chances of getting your bill through
Congress?

Wirrenean, I hope that we get it through the next session,

). How involved is the President in the bill?

Winreneap, I think it’s a very important item on the Administra-
tion agenda, The President is very much aware of the quality of broad-
casting and he thinks this is a constructive, responsible approach.

. What was the Vice-Presidential input?

Warreneap. Nothing.

- Nuppose the networks condinue with their elitist gossip or what-
ever it s that you don't like, what would this law do or this pro-
posal do to make them behave differently?

Wharrenean, Absolutely nothing. This law provides no vehicle for
the White House to use, the Congress to use, or anyone else to use
to force local stations to do anything, it takes away.

©. Can alocal station manager give a better picture of what's happen-
ing nationally than a network if a local station manager stavts to back
away from the elitist gossip?

Wirrenean, I'm not sure that they should back away from the
elitist gossips. The elitists are entitled to their point of view,

Q. I'f a station had its license vevoked after the F.0'.C. decided that
the local community challengers were corveel that the station had not
been attuned to the interests of the community, what would a new
company have to prove beforve it could get that license?

Wiarrenean, It would have to show that it could do a better joh.
It would be comparative. It would have to promise more in terms
of what that community says it wants,

). That could become very political.

Winrreneap., But 1t could be very political today. If there’s no
way of involving the government in granting television station h-
censes we'd have the opportunity for being very political. The ques-
tion is what procedures do you want to establish to minimize that in-
put. You're walking this very delicate line between government reg-
ulation and the freedoms of the First Amendment.

@). This would take away a lot of power from the F.C.C., would
it not?

Wirrreneap, It would.

Q. And do you not see your vole, the role of the Office of Tele-
communications Policy, partially to drain off some of that power
from the regulatory agency for the divect voice of the President?

Wirrenran, No. Not at all. We would have no role in vegulating
television. Our only role would be the policy under which television
is regulated by the F.C.C.

0. It's a pretty big point, though, making policy ?

Warrenean, Of course it is, Remember, we have to ask the Con-
gress to pass this law. We can’t decree it.

0. You said yow'd amend the Communications Act of 193] to. fit
the Fivst Amendment. Would the ehief amendment to that be re-
moving the fairness doctrine from the Communications Act?

Wirrrerrean. That’s obviously one of a long string of things that
would probably have to be done, Tt would be nice to give a layout of the
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blueprint ; say “All right country, here’s how to do it.” The arvea is too
sensitive, too controversial, too important, too complex for that. I
may have some ideas about how I think things ought to end up, come
1984, but T don’t think this is the time to lay them out in some grand
design,

Q. I8 that the year yow're shooting for?
Warreapap. 1t’s a good year to keep in mind.

[From the Washington Post, Jan. 12, 10758]
A Question or CoNTROL
(By Anthony Astrachan)

New Yorx.—Clay T. Whitehead insisted yesterday that the Nixon
administration did not intend to increase government control of
television and radio but to reduce government intervention in broad-
casting.

Th(\gdimctm' of the White House Office of Telecommunications
Policy declined to elaborate on his recent warning in Indianapolis that
the government might make the renewal of a station’s broadcastin
license depend on the extent to which it corrected “idealogical plugola
and “elitist gossip in the guise of news analysis” on network programs,

Whitehead, instead, spelled out in detail the four points of the
administration’s proposal to modify the Communications Act of 1934.
He spoke before a sometimes hostile audience of several hundred at
a lunch of the National Academy of Television Arts and Sciences.

The OTP head said the administration proposes that:

Broadeast license terms be extended from three to five years.

Comparative hearings by the FCC be eliminated whenever a com-
peting application is filed for the same broadecast service at renewal
time.

The FCC be banned from “restructuring the broadeasting indus-
try” through the license renewal process.

“Predetermined performance criteria” not be used by the FCOC for
the evaluation of renewal applications.

Whitehead referred onll;' at the beginning of his address to the
Indianapolis speech which, he said, “some people miginterpreted and,
even worse, quite a few people misunderstood.” OTP officials have
claimed that there was never any intent to turn the network news
bias eriticisms into a le?islative proposal. Rather, OTP officials claim
that the proposals spelled out yesterday were “pro-broadcasting”—a
view shared by many in the industry.

Nevertheless, yesterday’s Tunch aundience was often unfriendly to
the OTP director during the question and answer period following
his address.

David Davis, a director for the academy, said Whitehead’s Indian-
apolis ﬁfm{.-ch recalled the Alien and Sedition Act of 1798, which set
fine and jail sentences for putting the government into “disrepute.”

Broadeaster Sonny Fox said Whitehead’s claim that every house-
wife knows what an elitist is and what gossip is sounded like “some-
thing out of Kafka as told to Laugh-In.”
$0-184—78——8
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The audience broke into laughter when Whitehead said his policy
emphasized local responsibility for a local station meeting its com-
munity’s needs because “this country has never tolerated excessive
concentrations of power . . . in Washington, It doesn’t tolerate them
in private industry.”

‘Whitehead sailr:lyhis legislation would make the FCC concentrate on
just two criteria: the degree to which a station is attuned to commu-
nity needs and interests, and its provisions of conflicting views of
public issues.

But he did not specify how the FCC would judge the way a station
meets community needs. In answer to a question, he said the ad-
ministration did not want to set up a federal standard. He left it
up to community leaders, network executives—a significant inclu-
sion—and local station officials to define this “ascertainment eriterion.”

‘Whitehead said that if his proposal did not pass Congress, the
administration would settle for naming new FCC members who also
believed in reducing government intervention in broadcasting.

He also said that he thought federal courts would move away from
past decisions that ran counter to the thrust of his proposals.

This was in response to a question that quoted a 1968 decision by
Chief Justice Warren Burger, then a judge of the Circuit Court of
Appeals in Washington.

Burger said that neither the FCC nor stations could control pro-
gram content beyond the provisions of the law, and added, “talk
of ‘responsibility’ of a broadcaster in this connection is simply a
euphemism of self-censorship. It is an attempt to shift the onus
of action against speech from the commission to the broadeaster, but
it seeks the same result—suppression of certain views and argu-
ments...”

Whitehead, referring in his prepared remarks to the proposed legis-
lation, said lengthening of the license renewal period to five years
would “inject more stability into the process and allow the broad-
caster more time to determine the needs and interests of his local
community and plan long-range programs of community service.”

He said the change would also reduce the “serious” administrative
burden faced by the FCC under the present three-year rule. The com-
mission now has a backlog of 143 TV and radio licenses awaiting
renewal, Whitehead said.

[The New York Thnes, Jan, 14, 1973]

Krre Your Eve on Taar Bann

(By John J. O’Connor)

The Nixon Administration is concerned about television. That much
is clear. Patrick Buchanan, Presidential assistant, has candidly
described the basis for that concern: “In terms of power over the
American people, you can’t compare newspapers to those pictures on
television. They can make or break a politician, 1t’s all over if you get
chopped up on the networks. You never recover. The newspapers can
beat the hell out of you and you’ve got no problem.”




107

Buchanan, of course, may be overestimating the power of television,
but, his comments provide crucial insight into White House thinking
on the subject. The rest, however, the specific content of Administra-
tion strategy, is far from clear,

Several weeks ago Clay T Whitehead, director of the White House's
Office of Telecommunications Policy, delivered a speech that combined
disclosure of a proposal for new license-renewal procedures, long
sought by the broadeasting industry, with an Agnewesque attack on
general TV content, most notably the “ideological plugola™ and “elitist
gossip” that the Administration discerns in network news.

The charges contained no specific illustrations. But the speech re-
ceived, and deserved, wide coverage in the print and electronic press,
and Whitehead has subsequently been explaining, or repeating, his
views in numerous interviews, 2

What, precisely, are the intentions of Whitehead and the Nixon
Administration ? After all the interviews, any answers are still forced
to deal in speculations.

The proposed bill would extend the terms of broadeast licenses for
stations to five years, from three at present. It would also change
license-renewal standards, in effect giving license holders more |u'?1-
tection against certain types of challengers. This delighted station
OWNErS.

Significantly, however, the bill would also retain the Fairness Doc-
trine, which has been strongly opposed by many broadeasters and. in
theory at least, by Whitehead himself. The retention would be for the
“short run,” but in broadeasting history the short run frequently
extends into & long haul. ' :

That part, together with the speech’s implied threats to the inde-
pendence of TV content, made many broadeasters nervons. They insist
that the gpeech only elouded the merits of the proposed bill, and that
the bill should have been disclosed separately. Whitehead. thouch
emphasizes that the provocative coupling was intentional, i

In defense of his position, Whitehead argues that his goal is less,
not more, Government regulation of television, The proposed bill Hpro-
hibits the [ Federal Communications Commission] from adopting any
predetermined performance standards such as program categories,
sercentages, or formats. . . . In a draft of a proposed letter to the
Speaker of the House, Whitehead’s office explains:

“In taking this approach, the legislation would establish the local
community as the point of reference for evaluating a broadeaster’s
performance. In effect, it would place the responsibility and incentive
for superior performance in the hands of the local licensee and the
public he undertook to serve,”

In a recorded interview and informal comments with editors and
reporters of this newspaper, Whitehead conceded that the FCC would
remain the final arbiter in license renewals but that there could be
some problem in applying specific criteria for renewal. On the matter
?1’ :‘\'E{.{il:‘ltiﬂn, h{- s:_liid._]“I would hope that it would be a fairly ,r_,reno-rf;l
@8, 'a'Ve ae 1t ¢lear that t ol ! N LA ks .
who would ](:i'il!l”t’l],'j{‘. ‘1'.1]::; t]llltlv:]-:.lu:’ Tt’. (}:1:::3t[;'1!]ll:?iflt.lh t%lltrih(:\"ﬁ]: ]lI'F;u']:‘
exchange: G WA A

Questioner : “This would take away a lot of power from the FCC
would it not ?” ' d
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Whitehead : “It would.”

On the White House’s view of the FCC, there was this comment :
“We're saying the FCC should be turned from the course they're now
on, which is trying to define what is good programing and that they
ought to turn to perhaps an equally difficult, but certainly more healthy
approach, which is to say ‘how well has this licensee gone about the
business of finding out what his community wants and needs and
how actively has he gone about actually meeting those needs?’

All of which only prompts more questions. Does the FCC really
try to define what is good programing? It can apply “quota” yard-
sticks to general areas of programing such as religion, local news and
national news. But these are used specifically to determine quantity,
and were adopted precisely because some broadeasters would be quite
content to run nothing but old movies,

Some professional watchdogs of the industry charge that White-
head’s new bill is excessive in presuming “good conduct” on the part
of stations. They contend that the bill includes no real requirement
for the discussion of public issues and that the broadeasters would be
getting virtual carte blanche to do anthing they want.

1f the power of the FCC is being diminished. what about the power
of the Office of Telecommunications Policy ¢ Mr. Whitehead explains
that “before OTP was set up . . . everyone assumed that the President
appointed the head of the F'CC, that that man spoke the Administra-
tion point of view. There is a built-in conflict there, because the FCC
is supposed to be independent of the President . . . that man does not
work for the President, he works for Congress.”

Is, then, the FCC being made more independent by being less power-
ful? Is the Congress being manipulated mnto letting still more of its
jurisdiction drift toward the Executive Office? Is it necessary, or
desirable, for the President to have direct “input” into communications
policy #

The questions go on, each possible answer contradicted by another
possible answer as long as Whitehead refuses to substitute specifics for
generalities, While he talks about more and better service to the local
communities, the official stresses that “this law provides no vehicle for
the White House to use, the Congress to use, or anyone else to use, to
foree loeal stations to do anything.”

During the interview here, Whitehead did make passing sardonic
references to the year 1984. Readers of the George Orwell novel might
recall the definition of “doublethink”: . . . the power of holding two
contradictory beliefs in one’s mind simultaneously, and accepting both
of them. . .. This process has to be conseious, or it would not be carried
out with sufficient precision. But it also has to be unconscious, or it
would bring with it a feeling af falsity and hence of gquilt.”

There are, ohviously, other possible explanations for Whitehead’s
insistent vagueness. Like most television critics, he says that he favors
more diverse programming. He personally admits to a special fondness
for ballet and country bluegrass music, two items noticeably denied
televsiion abundance.

On the three national networks, however, that type of complete
diversity would appear virtually impossible, if only for reasons of
economics and time/space limitations. But there is a potential future
vehicle, and that is called cable television, The OTP is currently draw-
ing up recommendations for the growth of cable.
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In the overall current debate, however, it should be remembered
that it was Whitehead, not the I'CC, who, recently suggested that a
station might shut off Walter Cronkite occasionally if gfm became too
“biased.” Beyond all the testimonials to freedom and less regulation,
that First Amendment issue provides the bouncing ball to watch most
closely.

[From the 8t. Louls Post-Dispatch, Jan. 14, 1973]

Nixon's I'riexps Harass NEWSPAPER

(By Richard Dudman)

Wasuinaron, Jan. 13.—Washington loves a good fight, but crities
say the Nixon Administration’s war against the Washington Post has
taken an ugly turn.

Two lucrative Florida television licenses held by the Post-News-
week Stations, Florida, Inc., a wholly owned subsidiary of The Wash-
ington Post Co., have been challenged by important officials and fund-
raisers of President Richard M. Nixon’s re-election eampaign,

My, Nixon has had a feud with the Washington Post for almost two
deeades. As Vice President in the 1950s, he canceled his Suhsvl'ilatiun
because he said he did not want his daughters, Julie and Tricia, to
see the unfriendly cartoons by Herbert Block. Herblock always used
to show Mr, Nixon's face wearing a 5 o'clock shadow.

In recent months, stung by the Washington Post’s strong opposi-
tion to the Vietnam War and its aggressive investigative reporting of
the Watergate scandal, Administration officials have begun a concerted
offensive.

Attacks haye ranged from silly to blistering. At the silly end was an
abrupt decision to prohibit the Washington Post's reporter, Mrs.
Dorothy McCardle, from regular coverage of White House social
functions.

Coverage now is 31111.:])050{1 to be on a pool basis, with all newspapers
eligible for occasional places in the pun]l. But Mrs. MeCardle has been
barred from five out of five functions.

The episode took a hilarious turn last weekend when the White
House press office rounded up reporters who had never covered social
| news to fill out the pool of 13 for a White House congressional re-
ception. When one of the 13 did not show up, Mrs. McCardle asked
to take her place, but the answer still was no.

Just before the Nov. T election, President Nixon gave one of his
rave private interviews, He gave it to Garnett Horner, the White House
reporter for the Washington Post’s rival, the Washington Star-News.

A few days later, in another interview with Horner, presidential
adviser John D. Ehrlichman disclosed specifics about Administration
fiscal plans for the next four years. Both articles attracted wide atten-
tion as major scoops.

Time magazine afterward quoted an unidentified White House aide
as confirming the suspicion that the double favor had been granted
as a blow against the Post.

“The whole idea was to screw the Washington Post,” the aid was
quoted as saying. “The thinking was, ‘How can we hurt the Post the
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most ' They seem to relish the frontal attacks, The answer is to get
people thinking, ‘T wonder what’s in the Star-News today 2"

Benjamin Bradlee, Post executive editor, said that a Star-News
reporter told a Post reporter that the White House had promised more
scoops to come,

“Just come around with a breadbasket every day and we're going
to fill it up,” a White House aide is said to have told the Star-News
reporter,

When the reporter asked whether other correspondents should be
assigned to the White House in addition to Horner, the aide is said to
have replied, “There’s no need for that. Fe’s good enough.”

That was a week in which Bradlee was assailed by name five times
in five days by Administration spokesmen—twice by Republican Na-
tional Chairman Senator Robert J. Dole of Kansas; once by presi-
dential press secretary Ronald L. Ziegler; once by Clark MacGregor,
counsel to the President for congressional velations, and once by
Charles W. Colson, then special counsel to the President.

(olson’s contribution, in a speech in Maine, was to call Bradlee the
“self-appointed leader of a tiny fringe of arrogant elitists.”

Senator Charles H. Perey (Rep.), Illinois, whose own rather mild
criticisms of Nixon policies have caused a certain coolness between
him and the White Flouse, said this week that Mr. Nixon would have
been too smart to decide on the attacks against the Washington Post.

When he was informed that the newspaper’s circulation had risen
in recent months, Perey said: “I’'m not surprised. If T were the pub-
lisher of a newspaper I could not imagine a better friend than whoever
made that decision.”

Challenges to television licenses are more serious. They strike di-
rectly at a corporation’s money-making capacity.

One of the Post-Newsweek stations was attacked earlier. A chal-
lenge was filed in 1970 against WPLG-TV, Channel 10, Miami, shortly
after Vice President Spiro Agnew had assailed the company as a
media monopolist.

The challengers included Cromwell A. Anderson, a law partner of
former Senator George A. Smathers (Dem.), Florida. Anderson had
helped Mr. Nixon buy his FFlorida real estate and had introduced him
to C. G. (Bebe) Rebozo, who had become one of the President’s closest
friends. Another member of the group was W. Sloane McCrea, a former
business partner of Rebozo.

Four new competing applications against Post-Newsweek stations
were filed this year, just before the Federal Communications Commis-
sion’s deadline of Jan. 2.

One of the applications sought to take over ownership of the same
Miami station, WPLG-TV. The three others were all against W.JXT-
TV, Channel 4,in Jacksonville.

Of 34 commereial channels in Florvida, the two Washington Post
stations were the only ones to be challenged this year. Against all the
701 licensed commercial television stations in the country, there have
been only 11 other competing license applications in the last four years.

In the Miami challenge this vear, the principals include Anderson
again: Michael Weintraub. another partner of Smathers, and Edward
N. Clanghton Jr., who lent his Cloral Gables, Fla., home to Vice Presi-
dent A gnew during the 1972 Repub'i» convention.




111

In Jacksonville, one of the challengers is George Champion Jr.,
Florida finance chairman in Mr. Nixon’s 1972 reelection ecampaign.
Another Jacksonville group is headed by Fitzhugh K. Powell, north-
eastern Florida co-ordinator for the 1972 pr(*siﬁunt.ial campaien of
Gov. George (. Wallace of A ]n} ama. !

Speculation about Hw_rnI:!.tlonslnp of the Nixon Administration to
the applications was heightened last week with the disclosure that
Glenn J. Sedam Jr., general counsel of the Committee for the Re-
election of the President and now deputy general counsel of the 1973
presidential inaugural committee, was involved.

Sedam met in Jacksonville last Dee. 26 with Powell, Champion
and other local businessmen and assisted them in preparing to chal-
lenge WJXT-TV’s license. Sedam has said that Powell reached him
through a mutual acquaintance and asked him if he wonld represent
the group before the FCC. Sedam said he referred the group to his
old law firm, Steptoe and Johnson, i.n Washington, and later at that
firm’s request went to the meeting in Jacksonville for preliminary
discussions.

Denials have come from Stedam. the White House and the chal-
lengers that these Administration connections had anything to do
with the filing of applications.

The Champion and Powell groups are said to have split at the
Dec. 26 meeting over division of stock and the amount of legal fees
to be paid to the law firm, said to be §250,000 if the case went to the
Supreme Court.

Before the applications were filed, Powell filed a petition with the
FCC to deny WJXT’s three-year relicensing. He charged that the
station “consistently and flagrantly, for the past three or more years,
has editorialized and slanted its news coverage.”

The petition said that the station “has deliberately broadeast and
editorialized upon sensitive social questions that are prone to cause
strife and turmoil in the community” and “deliberately and with
intended malice assaults the personal character and reputation of
various persons in the community."

It was a WJXT television reporter in 1970 who first exposed the
1948 segregationist speech of G. Harrold Carswell that led to his rejec-
tion by the Senate after Mr. Nixon had nominated him to the Supreme
C'ourt.

One of Champion’s associates, Edward W. Ball, trustee of the estate
of Alfred DuPont, has special reasons to oppose the WJIXT license
renewal. He controls the Florida East Coast Railway and has been a
particular target of the station in an expose of inadequate railroad
crossing signals. The station’s campaign led to enactment of a state law
requiring adequate signals at all crossings in Florida.,

he station has also reported a controversy over a fence across the
Wakulla River on Ball’s estate near Tallahassee. Conservationists say
that it bars public access to a navigable river in violation of the law.

Robert W. Scheilenberg, general manager of WJIXT, and James T.
Liynagh, general manager at WPLG, have expressed confidence that
their stations’ performance records would persnade the FCC to renew
their licenses. '

An applicable court decision holds that superior performance of a
licensee should be considered “a plus of major significance™ in consider-
ing n challenge to its license.




I'f the two Florida stations are, indeed, superior in performance, it
appears that they should, under the law, have priority of considera-
tion over any challenger,

This was the basis for a statement issued by Lynagh and for concern
with which other licensees throughout the country will be watching
the Florida cases, Hesaid :

“Based upon information as to the operations of many other stations
available to us, it is difficult to conceive how our license conld not be
renewed without at the same time placing in serious jeopardy the li-
cense of virtually every other T'V station in this country.”

[From the Los Angeles Times, Jan, 14, 1973)
GovernyenT vs. TV : Tre Groves Are OrF
(By Thomas Collins)

During a recent flight south, an American banker who has lived for
many years in Bmzif commented that a government-controlled press
uctuull}; was not a bad thing. “There are things the public is better
off not knowing about,” he said.

He seemed like an ordinary, intelligent American, but you had to
wonder whether he understood what he was saying or whether he had
simply lost sight of first prineiples after so many years outside the
country.

Brazil, of course, has very little press freedom. Accordingly to a
recent report by the Inter American Press Assn., quite a few countries
in South America have liberated their citizens from that luxury. In
the section dealing with the United States, the report describes this
country’s situation as “embattled.”

The banker actually had much in common with officials of the Nixon
Administration; the climate here is indeed embattled because of such
mental processes. The latest evidence of this was a recent speech by
Clay T. Whitehead, who is to President Nixon in broadeast policy
what Henry Kissinger is in foreign policy.

In his speech, Whitehead attacked network news programs and
warned that local stations would be held “fully accountable” for them
at license-renewal time.

He also revealed plans for an Administration bill that contained a
little sweet along with the bitter for the broadcasters, in the hopes
that it would get them to go along with the government.

What it comes down to is a shallow attempt by the Administration
to take away freedom in the name of freedom. TV station owners are
being told to follow the government’s line in attacking network news
programs for some unsubstantiated acts of bias—or else. The “or
else” means that if they don’t their licenses to operate may be lifted.

That’s a significant escalation in the Administration’s war with the
networks. Up till now, the license threat has been veiled and unspoken,
even though it has been uppermost in broadeasters’ minds. But there

is no longer any question that compliance is linked with the livelihood
of the station,
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The fact is that the government is already in violation of the spirit
of the First Amendment in trying to influence the content of television
news. It has posed as a “critic of the meclia in general and chided them
for being oversensitive to such criticism.

It has also succeeded in achieving considerable acceptance, ﬂu'(.}ug’h
repetition, of the notion that network news and seyveral of the nation’s
better newspapers are glanted against the Administration and there-

e against the country.
fﬂg"\"i!ﬁ:t;}m ‘Whitehead speech, the gloves are off. The Administration
has served notice that it will attempt to solve its problem by legis-
Jating, through the back door, in an area it is expressly fm-b'l.ddun by
the First Amendment to enter. The Nixon bill would, in effect,
abridge free speech and a free press even though it is couched in
language designed to conceal its intent. -

In the past the Administration has been thwarted in its attempts
to whip t,}m networks into line—to “decentralize” the key sources of
national and international news. Stations carrying network programs
have simply shrugged that they have no choice '11} the matter.

Short of ringing the CBS broadecast center with bayoneted f‘l‘(lt}}JS,
the Administration has done the next best thing: It 1s economically
encireling the networks’ outlets.

And it is offering several inducements: Certain unwritten but
explicit requirements by the Federal Communications Commission
will be dropped in the name of “freedom”; the period of license
renewal wi]]l be extended from three years to five; and it will be made
diffienlt if not impossible for anyone to successfully challenge an
owner’s license. In other words, the government’s offer amounts to
economic security.

Tt is a tempting offer that raises two key questions: Will the stations
buy it? And will Congress—many of whose members own interests
in television stations—pass it ?

If they do, in practical terms it will mean that when you turn on
vour television set, the programs and newecasts you watch will have
received the government’s stamp of approval. Otherwise they would
not be shown.

What you would be missing is more of what you already have been
deprived of. Since the Nixon attack on broadeasting began, you've
been seeing fewer news documentaries that are remotely critical of
the government. After all the flak about CBS’ “The Selling of the
Pentagon,” the networks seldom touch them.

You heard no thorough airing of the issues in the last election on
any of the networks (CBS, which ran 11 specials on the 1968 election
campaign, did not run any in 1972, according to press critic Ben
Bagdikian, writing in the Columbia Journalism Review). And there
were only perfunctory attempts to define the differences between Mr.
Nixon and Sen. George McGovern.

What seems to be Jost sight of these days is that the First Amend-
ment does not mean just CBS and Walter Cronkite and the publishers
of the New York Times and Washington Post. Tt is not important
what an individual opinion about them might be. The First Amend-
ment means everybody. Unfortunately, not everybody is concerned
about its safety.
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Elie Abel, dean of Columbia University’s journalism school, said
recently that the public is monumentally indifferent to what has been
going on between the Administration and the First Amendment, and
in a sense he is correct., But there is evidence that with the continued
arrest of newsmen, the general public is becoming concerned. If it
is not as alarmed as it should be, it is largely the media’s fault for not
reporting the story properly.

Mr. Nixon’s assault on the media is an ongoing story that is just
as significant to the country as the war in Vietnam. The outcome, in
fact, may mean much more to the country than the war. We can save
face or lose face in Vietnam and still survive, but we cannot survive
as a democracy without the First Amendment.

Because of the press’ ecaution in opposing the Administration and
giving the story its rightful prominence, the public is badly informed
as to what is at stake. It is content to see the issue in Administration
terms of displeasure with the newspapers and a handful of so-called
liberal newscasters.

In allowing this to happen, most of the media have shirked one of
their fundamental responsibilities to the public; they have failed to
alert it to massive threat to one of its basic rights. They are actin
as if only their rights were being abridged and not everyone’s, anc
they are reticent to focus attention on the fact that if they go, we all go.

And they are very much in disarray. There is little sense of a common
threat among publishers and broadeasters despite the events of the
past few years—the exercise of prior restraint, the jailing of reporters,
the intrusion by the executive branch in both public and commercinl
television,

“There is a tendency in the media,” says Abel, “not to get too
worked up about the infringement of other people’s rights.” and he
went on to point out that the networks were silent. when public broad-
casting was attacked and that many newspapers kept quiet when
CBS was under fire for “The Selling of the Pentagon.”

The press is in disarray for a number of reasons: It is intimidated
in the face of an attack by the highest authority in the land; it fears
economic reprisal; and it is unwilling to grasp the true breadth and
purpose of the attack. So the Administration can continue taking
specific steps to insure that events get reported its way.

If it is permitted to go unchecked by the media or by Congress. and
if the public continue to misunderstand the true issue involved, the
futnre is not difficult to prediet.

At present, we are in what might be called Phase T of the Adminis-
tration’s assault on free speech. It is merely complaining about what
it does not like that comes over the tube.

It has not yet told broadeasters what it wants to see in programs.
Ts that for Phase IT?

[From the Newsweek magazine, Jan, 15, 1972]
Nixon Axp TR MEDTA

Journalists and politicians have many things in common, but these
days their most notable shared characteristic seems to be suspicion. To
hear some members of the Nixon Administration tell it, the national
news media are conspiving to flood the country with “elitist gossip”
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and liberal “plugola”™—all for the purpose of sabotag_ing Riu{!mrd Nix-
on. And if some members of the press are to be believed, jackbooted
Nixonian brownshirts are likely to trample free s{)ench into extinction
any day now. On both sides, the reasoning and the rhetoric some-
times overstep the bounds of reality. But behind the bitterly drawn
lines, it is clear that Mr. Nixon and the media have embarked on a

struggle that is, in many ways, without precedent in the history of
the United States. . /

The government and the press have always llo,on :ul\'m's:.fu'l_os. "ItT's i
congenital battle,” says 86-year-old Arthur Krock, the retired New
York Times Washington bureau chief. “They were born to fight each
other just like some warring h‘ibps in Africa.” Now, }1:!\\-1:\‘_£\1-. new
fronts and new weapons are opening up everywhere. Television net-
works complain of increasing harassment from Washington, and loeal
stations fear for their very licenses if they transmit too ]Illl!'!l‘ of
what the White House regards as “liberal bias.” On publie television,
Presidential satraps are pruning away the nationwide news program-
ing that once lll‘l'l'll'li?‘l't] to Iu'ln make PTV a “fu]ll.'th 110!‘\1\'ﬂl‘|;.:' In the
print press, the White House is sniping at the likes of The Washing-
ton Post and The New York Times, and a huge scheduled inerease mn
postal rates threatens the existence of many magazines.

Perhaps most important, the reporter’s basic right—the l’:-t_'wh_:m of
the press guaranteed by the First Amendment to the Constitution—
las suddenly become an occupational hazard. In recent months, four re-
porters have been thrown into jail for refusing to hand over confiden-
tial information to courts or grand juries. Many other journalists are
threatened with a similar fate—or think they are—for indulging in
the kind of investigative reporting that embarrasses politicians, among
others. The legal battle has only just begun, but momentous new prec-
edents are almost sure to be sef, starting with the trial that began
in Los Angeles last week of Daniel Ellsberg and Anthony Russo for
their part in the biggest media bombshell of recent years: the Penta-
QO papers.

VERY SPECIAL ENEMIES

Many of these conflicts might have oceurred under any Adminis-
tration at this stage of American history, given the fact that both
journalism and government are continually expanding their scope.
What makes the current struggle so intense is the special nature
of the adversaries—on one side an aloof, suspicious, conservative Pres-
ident, and on the other a basically liberal corps of newsmen in the
national press, some of whom are increasingly given to “advocacy
journalism.”

Each side views the issues with passion. The Nixon Administration
has criticized the press in striking strong terms, most notably the
alliterative blasts of Vice President Spiro Agnew. The press is reply-
ing in kind. “The climate Nixon is creating is ‘open season’
on journalism,” declares Fred Friendly, a former president of CBS
News and now a television expert for the Columbia University Scliool
of Journalism and the Ford Fonndation. “This is a plot—yes, a plot
against free speech. Nixon really doesn’t believe in a free and open
society.” Critic Nat Tentofl charges: “This country has never had an
Administration so bent on restrieting the availability of information
to the public and the press. Without being paranoid or hysterical, T
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think the Fivst Amendment is under systematic attack.” Ioven ABC’s
Howard K. Smith, whose moderation has made him a favorite with
the President, worried on the air recently that government pressure
on journalism is beginning to “look like a general assault on re-
]Jt)l'll'l'."r.“

Whether or not he is leading a general assault, Richard M. Nixon
has an undeniable antipathy for the press, stretching back to his first
days on the national scene. Soon after his arrival in Congress, his
hot-blooded pursuit of Alger Hiss was sharply criticized by the
press—Iled by The Washington Post. That episode still rankled when,
m 1962, Mr. Nixon conducted his famous “last press conference” after
losing the California gubernatorial race. “For sixteen years, even since
the Iliss case.” he told the assembled reporters, “you’ve had a lot of
fun—a lot of fun.” Mr. Nixon promised to end their fun (“You won't
have Dick Nixon to kick around any more”). Even after his triumph-
ant return in 1968, the wounds still showed, “I have less . . . supporters
in the press than any President,” he complained in an interview with
Howard K. Smith in 1971, “Other Administrations,” says NBC’s
John Chancellor, “have had a love-hate relationship with the press.
The Nixon Administration has a hate-hate relationship.”

The roots of suspicion are not purely political. Mr. Nixon has shown
himself to be an a]1most reclusive sort of President, eager to make his
decisions in private and to avoid the hurly-burly of defending them
in open press conferences. The last Presidential news conference was
held on last Oct, 5, and the most recent public statement that Mr,
Nixon delivered in person was made more than six weeks ago. During
the entire period 01! resumed U.S. bombing of Hanoi and Haiphong,
the President chose to offer not a single word of public explanation.
IHe is even notoriously unavailable to high-ranking members of his
own Administration : his last full-scale Cabinet meeting was held two
months ago.

A HOUSE ORGAN

In addition, the businesslike, managerial style he has set for his
Administration leaves little room for give-and-take with the media,
The emphasis is on efficiency, not communication—one top newspaper
editor senses that Mr. Nixon regards the press much as a major corpo-
ration executive views the company house organ: it should be docile,
uncontroversial and wholeheartedly on the company’s side.

Partly for this reason, friendly relations with the press have never
been exactly helpful to the careers of Administration officials, It is
not entirely coincidental, some Washington observers believe, that
three agency heads who got on uncommonly well (by Administration
standards) with the press corps—Commerce Secretary Peter Peter-
son, HUD Secretary George Romney and CIA director Richard
Helms—have recently lost their jobs. And at lower levels of govern-
ment, particularly in the military, the White House attitude toward
reporters often prompts officials to back away from press contacts even
more than usual, “It’s been made clear to us,” says a U.S. officer in
Saigon, “that big mouths will mean little careers,”

Given this predominant distrust, Mr. Nixon decided at the very start
of his term to circumvent the media wherever possible by going di-
rectly to the people. During his first two years in office, the White
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House dispatched a barrage of 700,000 letters, cards and telegrams
from the i’msidunt. to his fellow citizens. But mostly he relied on
television, The reason is that when a Presidential speech runs on TV,
says Presidential assistant John Ehrlichman, “it is very difficult for
one’s meaning to be distorted.” The faith in TV ran ('ie_(!? during the
early days of the Administration. “If 1 got together with [conserva-
tive commentators] Bill Buckley and Jack Kirkpatrick and began
showing Viet Cong atrocities on TV for a week, we could turn things
right around,” Patrick Buchanan, Mr. Nixon’s most conservative
speechwriter, once remarked. Asked whether it is veally that easy to
c-lmnge public opinion, Buchanan replied : “Yes. Drip by drip by drip.
It wears them down.”

The Administration’s modest profile contributed to a honeymoon
with the press during Mr. Nixon’s first months in office, The closest
thing to a precise cl:)_fn for the end of that honeymoon is Nov. 3, 1969,
That evening, Mr. Nixon made a televised speech in which he declared
his determination to hold the line in Vietnam and seek a negotiated
settlement. Many analysts had expected the President to disengage
from Vietnam more dramatically, and when he failed to do so. the
TV commentators who came on after the speech expressed surprise—
and, as Nixon supporters interpreted it, disapproval.

With that, the White House made a deliberate decision to strike
back at the networks: Spiro Agnew was unleashed forthwith, In an
earlier speech, he had lambasted the “effete corps of impudent snobs”
who were sniping at the President. Now, in an address written by
Duchanan :t.n(]l delivered in Des Moines, the Viee President was even
more directly targeted on the media. Agnew complained about network
correspondents who engaged in “instant analysis” and, “by the expres-
sions on their faces, the tone of their questions and the sarcasm of
their responses, made clear their disapproval.” The tilt of a com-
mentator's eyebrows had become a political issue, and the broadeast-
ing industry has not lm'un the same since.

As the 1972 campaign opened, the President’s advisers were sur-
prised to see the press focusing heavily on the vagaries of George M-
Govern. Thus, partly at the urging of aides Kenneth Clawson and
John Seali, Mr. Nixon declared a moratorium on his feud with the
press. The decision paid off; for once, the Nixonians were relatively
happy with the coverage they received. But there was at least one glar-
ing exception. The subject was the Watergate affair, and the chief
offender, in the Administration’s view, was The Washington Post.

In an explosive series of stories late in the campaign, the Post dug
deeply into the Watergate scandal, purportedly linking the political
espionage to White House aides Dwight Chapin and H. R, (Bob)
Haldeman. Since then, the Administration has been revenging itself on
the Post, often in petty fashion. Top Republicans, including the Pres-
ident himself, have given exclusive stories to the Post’s rival. The
Washington Star-News, (“We would like to see the Star build itself
up,” says one White House aide, tongue in cheek.) Post reporters have
found 1t harder than usual to talk to some officials, and an inoffensive
society reporter has even been blackballed from covering social func-
tions at the Nixon White Iouse,

Last week, the Post ran into another problem that represented either
additional White House pressure or an unusual coincidence, In Jack-
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sonville, Fla., three groups abruptly filed petitions with the Federal
Communications Commission challenging the license renewal of tele-
vision station WJXT—which (like Newswrrk) is owned by The
Washington Post Company. (A challenge was also filed against the
license of the Post-owned WPLG in Mimui.; Local reporters were
quick to note that W.J XT had helped to block the Supreme Court nom-
ination of G. Harrold Carswell by uncovering the judge’s endorse-
ment of segregation in 1948—and that one of the challenging groups
was headed by George Champion Jr., who was finance chairman of
President. Nixon’s campaign in Florida last year. Both Champion
and Ronald Ziegler denied that the White House had encouraged the
challenge. But it seemed clear, at least to the challengers, that the
Post’s disfavor at the White House appeared to leave the company
vulnerable.

As for the television networks, the Administration is particularly
nettled at CBS, whose campaign coverage of the Watergate case and
the controversial Soviet-American wheat deal, claims one White
House staffer, “had to be politically motivated.” The White House
is relatively happy with ABC and relatively unhappy with NBC,
especially its tart commentator, David Brinkley. But in general, the
Nixonians would like to see local stations—most of which are more
is relatively happy with ABC and relatively unhappy with NBC,
conservative than the networks—do more to offset the “hias” that comes
from New York. And three weeks ago, the Administration took its
longest step yet in that direction.

Speaking in Tndiunnpnliﬁ, (lay Whitehead, 34, director of the
White House Office of Telecommunications Policy, unveiled a car-
rot-and-stick plan aimed at bringing the 589 network-affiliated sta-
tions to heel. He said the Administration would submit legislation
to Congress holding station managers clearly responsible for the bias
or, as Whitehead put it, “ideological plugola” that allegedly lurks
in network programing. If they fail to take heed, they could lose
their licenses, In return, the bill would extend the license-renewal
interval from three years to five and make it considerably harder for
other parties to challenge the license.

“NOT A REPRESSIVE BILL”

In the course of some missionary work (one day last week he car-
ried his message to two newspapers and a publie-TV station in New
York), Whitehead stoutly accentuated the positive. “It’s a bill giving
more freedom to the broadeasting industry and less opportunity to the
government to use legal licensing powers to implement what it thinks
broadeasting ought to do,” he insisted. Local stations’ responsibility
for balanced programing, he pointed out, already exists in current
law. “Tt’s patently not,” he said, “a repressive bill.”

But more than a few station owners were in fact alarmed by the
Whitehead proposal ; some to the point that they refused to discuss
it. “I think of our investment and I think what would happen to it
if we lost our license.,” moaned one executive, declining to comment
further. “That speech was an interesting example of intimidation.”
said a network chief. “I’d say you’d have a tongh time getting local
stations to clear an instant documentary on the renewed bombing of
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North Vietnam right now. Not that I know of any such documentary
currently in the works,” he added, “but if there were, this would be a
major deterrent to getting it aired.” Fred Friendly was even more out-
raged by the Whitehead proposal. “Why,” he asked, “can’t the lo-
cuf stations see that after the networks they’re next? With all this
talk about Whitehead offering a carrot-and-stick proposition, people
seem to forget that the carrot-stick gimmick was designed for
jackasses.” y ot e

So far, the Whitehead bill is only proposed legislation, and many
Capitol Hill observers are skeptical of its chances of a quick passage
through Congress. The most immediate threat to what newsmen regard
as their rights comes, in fact, not directly from the Administration,
but from the courts, which over the past eighteen months have been
oroping toward news definitions of the “freedom of the press” guar-
anteed by the First Amendment, But even in this essentially legal
struggle, some journalists see the Administration’s hand.

It was the Justice Department, for example, that tried to suppress
publication of the Pentagon papers. In June 1971, for the first time
i American history, two newspapers of general circulation, The New
York Times and the Washington Post, were prevented by court order
from printing specific articles, Eventually, the Supreme Court voted,
6 to 3, to overturn this “prior restraint,” and the publicaton of the
Pentagon papers was resumed. But many questions were left un-
answered.

THE FLOW OF INFORMATION

In deciding the case, the Supreme Court ruled that the require-
ments of national defense were not strong enough to override the
principle of freedom of the press. But the ruling suggested that, in a
different situation, the government might be able to exercise prior
restraint on that basis. And the offshoot of that case, the trial of Daniel
Ellsberg and Anthony Russo for leaking the documents, poses still
other issues that could reshape the constitutional relationship between
the media and the government. “T'he core of the case,” Russo said last
woelk, “is the way in which a conviction would compound the con-
striction of information flowing to the public.”

For one thing, the trial is the government’s first attempt to im-
prison someone for “leaking” information to the press. If Ellsberg and
Russo are convicted, other press sources would presumably elam up.
For another, the government is claiming, in effect, that it ewned the
information in the Pentagon papers. If this view is upheld, the Ad-
ministration could prosecute the publishers of any material in its files
without regard to the question of national defense—by simply relying
on the laws against theft. o e

The other major judicial conflict between the government and the
press stems from the Supreme Clourt’s decision last year in the “Cald-
woll ease” (involving New York Times reporter Earl Caldwell, who
had refused to appear before a California grand jury to diseuss his
interviews with Black Panthers). The Court ruled, 5 to 4 (with all four
Nixon appointees on the majority side), that journalists had no First
Amendment right to refuse to appear before grand juries or to with-
hold confidential sources and information. That decision upset a
delicate balance between the reporter’s First Amendment protection
and the state’s legitimate need for information in eriminal cases. Pros-
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ecutors rarely used to subpoena reporters, and journalists rarely ve-
fused legitimate requests for information. “What you had was a
kind of healthy uncertainty,” Stanford University law professor An-
thony Amsterdam, one of Caldwell’s defense attorneys, said last week.
“There was a 1'e]utionslli];) between press and government of mutual
respect and mutual fear. Now every snot-nosed young assistant district
attorney in charge of a grand jury feels he has nothing to worry about.
He goes ahead and subpoenas a reporter without deciding on the
desirability of doing s0.”

In the past year, more than a dozen reporters across the country have
been jailed or threatened with jail for refusing to reveal confidential
sources or off-the-record information, William Farr, a 38-year-old
reporter, has been in a Los Angeles jail for more than 40 days. In
1970, as a reporter for The Los Angeles Herald-Examiner, Farr ob-
tained, apparently from an attorney in the grisly Sharon Tate murder
case, a transcript of out-of-court testimony to the effect that the Manson
“family” had planned to kill other celebrities, inclnding Frank Sinatra
and Efizabeth Taylor. Farr’s story violated a “gag rule” imposed by
the judge in the case, who ordered the reporter to reveal the source of
his information, Farr has stood fast. “The principle,” he says, “is
that I gave my word and T intend fo keep it.”

“woULD YOU GO TO JAILY”

Relatively few reporters have suffered from the crackdown, but
then relatively few reporters engage in serious investigative work.
Those who do say some of their sources are already drying up. Re-
cently, Sacramento Bee reporter John Berthelsen got a tip about some
legislative hanky-panky and called a lobbyist to confirm the story.
The lobbyist asked nervously: “If I answer that question, would you
go to jail to protect me?” Radio newsman Jim Mitchell of KFWB
in Los Angeles was subpoenaed last month for his unbroadeast ma-
terial on a bail bond scandal. Later, a county employee called him to
volunteer information on another story. But when Mitchell called the
source back after a six-hour interval, he found that someone had
tipped the man off to the Caldwell decision. “As far as I'm con-
cerned,” barked the county employee, “I haven’t even spoken to you.”
To be on the safe side, some reporters—including Jack Nelson of
The Los Angeles Times—have taken to destroying their records once
a story is finished.

The loser in all this, concerned newsmen argue, is not the press but
the public. Sentiment is growing in many quarters for new legis-
lation. About twenty states have “shield laws”—some of them re-
cently enacted or expanded—to protect reporters who claim confiden-
tiality, and the trend has drawn support from conservatives as well
as liberals. Gov. Ronald Reagan signed an amendment that beefed up
California’s shield law recently. A free press, he declared, is “one of
this country’s major strengths. And the right to protect his source
of information is fundamental to a newsman in meeting his full re-
sponsibilities to the public he serves,”
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In Wasghington, two dozen bills are currently before Congress for
a Federal shield law. Some of them would give the press “unqualified
privilege,” a blanket exemption from forced testimony such as that
which eovers most doctor-patient and husband-wife relationships.
Other proposals take a middle road. A bill offered last month by Sen.
Lowell Weicker of Connecticut would provide two types of pro-
tection: (1) “absolute” immunity from forced disclosure before grand
juries, legislative committees or government agencies and (2) limited
immunity before open courts trying major criminal cases. In the latter
instance, reporters would have to give information about such crimes
2s murder, rape, airline hijacking or serious espionage—the sort of
cases in which most reporters would testify voluntarily anyway. Sup-
port for some kind of shield law seems to be growing in Washington,
despite opposition from both President Nixon and hard-line civil
libertarians, who would prefer to rest their case on the First Amend-
ment alone. But at this point, it is unclear what kind of law-—if any—
will emerge from Congress.

POLICING THE BEAT

Inspired in large part l_ay recent eriticism, the news media are mak-
ing greater efforts to police T-lllt.'ll‘ own performance. Some television
stations have hired conservative commentators to counter whatever
liberal bias the networks might transmit. In recent years, many news-
papers lmvc_vgt-:tlw]ishe}d “0}')-0(1.” l‘mges to make room for a broadened
range of opinion, and some of them are even giving greater promi-
nence to corrections of their own errors. In a still more ambitious
step, The Twentieth Century Fund announced plans late last year
for a “national press council” of fifteen members, nine of them news-
men. The council will investigate, among other things, complaints
about inaccuracies and unfairness in the national media. Although
some journalists doubted whether the council could be effective, others
welcomed the concept. “If there are going to be any good results from
the attacks on the press,” says Robert l‘i{anning, editor of The At-
lantic, “perhaps they will be in cutting away a lot of the news media’s
solf-satisfaction and providing some s:ﬁf-sm‘utiny.”

THE BRITISH EXAMPLE

For all its complaints, the American press is still freer than almost
and other. Britain, the font of so many American liberties, offers
much less independence to the press. Libel laws and the rules govern-
ing coverage of trials are far tougher than in the U.S. There is no
journalist’s privilege not to identify news sources during court cases or
police investigations. The British Government has much more au-
thority to restrict the flow of information. Currently, under the pro-
visions of the powerful Official Secrets Act, Scotland Yard is investi-
gating a minor trade magazine, the Railway Gazette, which published
an advance copy of a plan for service reductions and job layoffs on
the nationalized British rails. The case has eaused a furor in Britain,
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but in the U.S., the Gazette’s story would have been no more than a
routine scoop on the workings of government.

It 1s also healthy to bear in mind that U.S. Presidents have always
scrapped with the press—including even Thomas Jefferson, the news-
man's patron saint. John F, Kennedy who had much more aflinity for
journalists than Mr. Nixon, once canceled all 22 White House sub-
scriptions to the now-defunct New York Herald-Tribune in a fit of
pique—or cold calculation. Harry Truman, who brawled lustily with
the press when his policies or his daughter Margaret’s musical career
demanded it, may have summed up the peculiar relationship best:
“Whenever the press quits abusing me, I know I'm in the wrong pew.”

As a matier of fact, in the current controversy between President
Nixon and the media, it is often the national press that is in the wrong
pew, us far as many Americans are concerned. The majority of citizens
seems to agree with the President, not the liberal press, on such issues
as busing. The major newspapers, newsmagazines and networks gen-
erally have been more agitated over Watergate and the renewed
bombing of North Vietnam than most of their readers and viewers
appear to be. And in the heartland, many Icoal TV stations and smaller
newspapers are still relatively unconcerned about the Administration’s
attacks on the major media—although a tide of concern is beginning to
rise. “T'oo many editors think the pressure from the government won’t
touch them,” complains Lewis Harris, assistant managing editor of
The Dallas Times Herald. “They think it’s not going to hurt us, that
it’s just those good old ‘red-tinted’ newspapers up East. But in the end
it's conna be us, too.”

A CLIMATE OF OPINION

Few of the President’s opponents would argue that the Administra-
is engaged in a deeply n'm{ir:ious plot against all of the media. Many
of them do argue, however, that the White House pressure on the press
is quite premeditated. “I’m certainly not saying that they all sit around
a table and plan some grand strategy to hit the media on all fronts,”
says C'BS White House correspondent Dan Rather, himself one of the
Administration’s least favorite commentators. “But I am convinced
that in a broad, general way, the people around Nixon have come to
know that it’s OK to attack the media. I think people like Haldeman,
[ihrlichman, Buchanan et al, did set out to create this climate, knowing
that just creating it would be enough to make the press pause.”

The press and all the media have undoubtedly taken pause—and that
alone may not be wholly unhealthy. The key question is whether the
strains between Mr. Nixon and the press may not be moving to a point
where, as a result of force or intimidation or simply Presidential reclu-
siveness, journalists are prevented from doing their job as well as they
might. There work is flawed—anyone, any President, can point to error
and unfairness. But a free press is the best way anyone has discovered
to inform a democratic people. And to tamper with the media is to
tamper dangerously with that most imperfect, most perfect, political
system yet devised.




[From the Washington Post, Jan, 21, 1073]
AN Enra or Tiyiprry ox TV

How many times have you seen on-the-spot reports of
the fighting in Vietnam in the last two years, or how
many specials dealing with the issues of this erueial
conflict have you watched ?

(By Alan M. Kriegsman)

Whither television in the next four years? Unless there is a drastic
change in the atmosphere already generated by the Nixon administra-
tion in its first four years, we appear to be headed for an era of
timidity, fecklessness and bland program content, on both commercial
and public TV. el

The key current exhibits are the now celebrated speech by Office of
Telecommunications Policy (OTP) director Clay T. Whitehead last
month censuring network newscasts for “ideological plugola,” and the
ongoing battle between the Corporation for Public Broadcasting
(CPB) and the Public Broadeasting System (PBS) for control of

yublic television l':rngrn.nuniug.

The elear implication of the Whitehead speech despite later assur-
ances to the contrary was that the government, and in partienlar, the
executive branch, would be keeping close watch on network afliliates
for evidence of said “plugola.” And the equally clear implication of
the CPB bhid to wrest control from PBS is that the “Tllite House,
through its appointees on the CPB board (including new president
Henry Loomis), is a better judge of the country’s informational needs
than PBS. whose board consists mostly of local public TV station
managers.

These are the most conspicuons traces of the trend in recent months,
but they are scarcely isolated. To gauge their importance, they must be
seen against the cumulative record of the past several years—a back-
ground which includes the Agnew attacks on the media starting in
1969, federal subpoenas of CBS files on the Black Panthers in 1970,
the Caldwell contempt citation that same year and the jailing of other
reporters since, the Pentagon Papers flap, the government antitrust
guit against the networks, executive criticism of the Watergate case
coverage, the gradual abandonment of the presidential press con-
ference, and other items too numerous to eite.

Tf you don’t think any of this has had any serions effect on television,
just ask yourself how many times you've seen on-the-spot reports of
the fighting in Vietnam in the last two years, or how many specials
dealing with the issues of this erneial confliet you’ve watched, or how
many films of the recent bombings, or how many discussions—involy-
ing, say, the secretary of state-—of the negotiations yon've noticed on
the tube. |

In his most recent press conference, Whitehead protested that his
speech had been misinterpreted, and that the legislation he had pro-
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posed was anything but repressive. True, there is nothing in the word-
mg of the bill itself about “plugola™ or “elitist gossip in the guise of
news analysis,” or any of the other vague but ominouns phrases in the
Indianapolis address. But does it take actual legislation to get the
yoint across in the right quarters? Maybe just a word to the wise
18 sufficient. The next week the papers carried a story about New
York’s WNBC-TV, announcing that it was dropping four of its Sun-
day public affairs programs and replacing them with a magazine-for-
mat series, Coincidence ? Perhaps. But the move could hardly be more
emblematic of the growing climate of caution. “*Why stick your neck
out” may become the industry motto, wherever the prineiple isn't
already in foree.

On the other hand, some of the network rebuttals involving the
sacrosanct “freedom of the press” hayve tended to sound a bit ingenous.
How “free” can the press be when the primary outlet for national
news in the broadeast industry consists of three giant corporate com-
bines, with all the attendant merchantile, social and political pressures
this implies? The networks have been with us so long we sometimes
forget that they aren’t a fact of nature but man-made structures, moti-
vated first and last, if not always, by profit. True, the network newsmen,
for the most part, are topnotch and responsible professionals who do a
conscientious and occasionally brilliant job. But the very limitation of
their number is a barvier to a full and free flow of ideas as the represen-
ration of blacks or women among network anchor people shows all by
itzelf.

Tle veal question, then, is how does one compen=ate for restrictions
and possible abuses of network journalism—by multiplying the ont-
lets and increasing the alternative sonrees of information, or by White
Houge intimidation ?

The legislation proposed by Whitehead would actually tend to re-
duce alternatives, by making it harder for rival groups to challenge
existing TV licensees, and by extending the life of the licenses from
the present 3 to a proposed 5 years.

One obvious alternative to network programing is public televi-
gion, Indeed that was part of the rationale for Federal support, orig-
inally, and the convietion that an independent, nonecommercial public
aystem could fill in some of the gaps applied across the board to news
and public affairs as well as other areas, It’s particularly interesting,
therefore, to note that while Whitehead thinks commercial broad-
casters are now entitled to greater license stability, the administration
is headed in the opposite direction when it comes to publie TV.

The White House has made it perfectly clear, on more than one
occasion, that it does not feel that public television—as now consti-
tuted-—is ready for long-range funding (the rough equivalent of ex-
tended license terms for commerecial broadeasters). Indeed, it has done
overything in its power to scuttle congressional initiatives toward this
goal, including nse of the veto. However, precisely because publie
television attempts to be more innovative and experimental than its
commercial counterpart, its need for fiscal security over a period of
years ig all the ereater. Intelligent, imaginative, ereative programing
requires planning and forethought—it’s as simple as that. Yet we
even hear talk of tightening the current budgetary noose, in a situa-
tion that has already resulted in severe cutbacks in adventurous PBS
production.
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Time and again, too, the White Touse has told us—and Whitehead
has recently reaffirmed—that television ought to be more responsive
to local interets and needs. Yet the legislation Whitehead suggested
would further insulate entrenched broadeasters against the challenge
of local citizenry. And when Hartford Gunn, president of PBS, comes
up with a novel, carefully considered plan to put both funds and pro-
graming control more divectly and in the hands of local stations, he
is virtually ignored. Instead, CPB, with its Nixon-packed lineup, pro-
poses to strip authority from the locals almost entirely, and dole out
money and programs according to its own highly “centralized” lights,

In the face of all these developments, what other conclusion can we
come to than that, when it comes to communications, the present admin-
istration speaks with a forked tongue. It makes high-sounding pro-
nouncements about fairness and balance, and pays lip service to the
themes of diversity and local auntonomy. Meanwhile, it woes about
shutting off channels of meaningful variety or creative independence,
draws the reins of command ever closer to the seat of executive power,
and raises a budgetary fist as a warning to those who may not get the
message, I'm not sure who'll be the gainers if this drift continues, but
it's cortain who'll be the losers—the viewing public, as usual.

[From the Washington Post, Feb. 6, 1073]
AN Auvpmncee or VicinantTes?

(By Joseph Kraft)

«T'he issue is what kind of society we want to shape
' through television.”

The Nixon administration has launched a phony attack on the tele-
vision networks, and the networks have responded with a bogus
defense. Uninstructed people, as a vesult, have the impression that
freedom and liberty are unhvr serious fire in this country.

In fact, the issue is what kind of society we want to shape through
television. It is.a question of whether we want a self-indulgent society

| with anarchic tendencies, or a society of tighter common bonds in-
cluding a touch of elitist culture.

The starting point for all this is that the administration feels that

‘ the networks, and especially CBS, are hostile to Mr. Nixon. Presi-
dential advisers have been trying to put the networks on the defensive
for years.

The latest effort comes from Clay Whitehead, the Director of

‘ the White House Office of Telecommunications Policy. In a speech on
December 18, Mr. Whitehead called on local station owners to monitor
the networks for “ideological plugola” and “elitist gossip” in the
evening news shows. The networks shot back with the usual charge
that the White House was threatening the First Amendment guar-

i antees of a free press. |

A moment’s reflection disposes of both the attack and the defense.
The bias of the networks, if it exists, had as its most important recent

I political outcome that Mr. Nixon received 60 per cent of the vote and

carried all but one state in the last election. Freedom of expression,
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ar from being in jeopardy, is remarkable for the far-out examples
that keep cropping up in the press, television, films, dress and everyday
behavior,

But just beeause the fight isn’t about what the protagonists say it’s
about doesn’t mean that the fight isn’t serious. In fact, the fight is
important in the way that television is important.

Television is a negligible influence in determining opinion on par-
ticular issnes or candidates. It is important as a social force, shaping
life in the almost uncongcious way that the automobile has shaped life
over the past half-century. Much as the automobile yielded on un-
forseen pattern of life now known as suburbia as its end product, so
television will probably produce patterns of life not yet visible. But
already some of the social impact of television is evident.

The self-indulgent instinct, for one thing, is powerfully advanced
by TV. The best and fanciest of the world’s goods are projected into
every home. Those who don’t have are stimulated in the strongest way
to go out and get theirs by acts of self-assertion.

Cynicism about authority is strongly promoted. Important world
figures, traditionally magnified by remoteness, appear on the sereen in
the living room and are casually discussed as familiavs. Mere children,
exposed to rampant selling techniques, develop a precocious sophis-
tication about being taken in.

Commitment, and indeed attention, are eroded by television. View-
ers are spared the task of buying a book or going to see a concert. They
can switch from channel to channel. Tt says a great deal that the cur-
rent expression for alienation is a TV metaphor—“turned off.”

Another social consequence of television is the widening of protest
beyond politics and economics to a cultural dimension. Since TV mar-
kets a prevailing ethos, those who would promote change feel first
obliged to fight the ethos. Thus black leaders feel required to come on
as militants, not the polite, smiling Negroes who normally appear on
TV dramas, Woman'’s libers affect the Cult of Ugliness to offset the
chie, smiling ladies of the TV sereens.

In these conditions, the decentralization of TV power advocated
by the White House seems to me the very opposite of wisdom. Giving
more weight to the local community is establishing over television a
kind of vigilante authority by regional and ethnic gronps, full of their
own self-importance and with little respect for national values.

The networks have national sensitivities at least dimly in mind.
Their evening news shows bespeak a high professional quality. Thus
the case for Walter Cronkite and John Chancellor and Harry Reason-
er is not the First Amendment. It is that, in a divisive time, they ex-
press values that make it eagier for us to live with ourselves.
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TerLecoMMUNICATIONS Ponicy

Bxecurive OFFICE OF THE PRESIDENT—OFFICE OF TELECOMMUNICATIONS POLICY

INTERNATIONAL COMMUNICATIONS OBJECTIVES AND POLICY—INTERNATIONAL
COMMUNICATIONS BACKGROUND

The United States international communications industry consists of the in-
ternational facilities and operations of the American Telephone and Telegraph

' Company (AT&T) ; the Communications Batellite Corporation (Comsat) ; three
major “record” earriers (ITT Worldeom, RCA Globeom, and Western Union
Tnl.'(-l'mllinlmll ; and several other carriers serving limited geographie areas and
paticular consumer needs. )

AT&T, in cooperation with foreign entities, provides end-to-end switched tele-
phone service hetween 1.8, l?.IlRIl}Illt'l'H and their counterparts in other countrics.
AT&T builds and operates its own transoceanic cable transmission facllities,
shares in the ownership and operation of U.8, satellite earth stations, and leases
satellite eirenits from Comsat,

Comsat is a private corporation chartered by the Congress in 1962 to develop
a commercinl communieation satellite system capable of serving international
transmission needs, Comsat is, by FCC order, a wholesaler of satellite trans-

| mission capaeity, serving only as a “earrier's carrier” for AT&T and the record
carriers. It is the designated U.S. partner in, and the contractual manager of,
INTELSAT, which is an international consortium of communications entities
owning and operating the only international commercial satellite communications
system,

The three principal record carriers (1T, RCA, WUI), in conjunction with
Western Union (domestic), ATE&T, and foreign communications ecarriers, pro-
vide end-to-end telegraph, telex, data, and alternate voice-data services to all
foreign locations, The record earriers in effect “own” ecircuits in transoceanic
cables in partnership with ATET and foreign entities, and lease satellite eir-
enits from Comsat,

This industry structure has worked relatively well over the years in provid-
ing service to consumers, in spite of its complexity, encouraging technological
fnnovation, and serving U.S. interests in relation to foreign governments.

Rapidly evolving communications technologies over and under the oceans of
the world are proving to be essential tools for building the emerging global struc-
ture of peace. By significantly improving man's ability to communieate instan-
taneously over great distances, international radio services, submarine cables,
and communications satellites are essential factors in the evolution of an in-

‘ ereasingly interdependent world community.

The global communications network also has become an economie necessity.
Reliable, versatile, low-cost communications promote growth in all areas of inter-
national trade and commerce, Expanding investment in international communi-
cation facilities attests to the increasing significance of communications in the

‘ growth of the world economy.

Radio systems, submarine cables, and satellites are combined to provide all the
nations of the world with a relinble and economie international communications
systems, Since oversens radio-telephone services were inaugurated in 1927, new
tochnologies and a variety of services have suceeeded in answering increasing

[ user demands while the costs of these services have decreased dramatically.
In 1927, placing a call across the Atlantie offen involved long delays, and when
the connections were made, meteorological conditions frequently disrupted the
conversation. Today, an international ecall ean be directly dialed across land
massges and oceans with high reliability and quality via computer-selected satellite
or eable circuits.

Projections of future international communications festify to the continuation
of rapid growth. Today, there are more than 290 million felephones in the world,
and 18 million or more are being added annually, Within this decade, new
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satellites and submarine cables will multiply the existing eapabilities of inter-
national communications systems fivefold or more, involving an investment of
perhnps a billion dollars or more,

Because international communication cireuits have foreign as well as domestic
terminals, decisions to establish new facilities eannot be arrived at unilaterally.
Commercial and governmental negotiations with foreign partners must be entered
into and mutually satisfactory arrangements concluded in ovder to expand facili-
ties and services. Communications entities in virtually every other country are
owned and operated by the national government, These entities are aware of
and responsive to government interests and are immediately assisted in their
international negotiations by the foreign poliey activities of their governments,
This complete integration of forelgn commercinl and governmental interests
trends to place 1U0.S. commerecial entities at some disadvantage in negotiations
with foreign entities.

Lintil recently, communications agreements between foreign communications
administrations and private U.8, entities were negotiated on a bilateral basis,
Increasingly, however, these agreements are enterd into on a multilateral basis.
There is no impropriety in such concerted action, and we must expect foreign
governments to make whatever legitimate arrangements they feel best further
their own interests. At the same time, it is vital that U.S. entities he able to
participate with foreign entities in a way that protects not only their private
commercial interests, but also the interests of the American people, The T.8.
Government has an important role in this regard in cooperating with U.S, carriers
and negotiating with the foreign entities and their governments.

The current structure of the U.8, international communications industry has
evolved within the framework of various statutory and regulatory policies.
Those policles and that structure have provided an environment in which the
Tnited States has taken the lead in communieations technology. And the appli-
cation of that technology has resulted in a variety of communieations services
unsurpassed in guality and availability. Other nations entering this field are
developing inereasingly competitive communications technology and services. In
order to assure its continued leadership, the United States must facilitate the
expansion of its communications industry and international communications
facilities,

In spite of our leadership role, problemg have bheen evident to those who ex-
amined the international communications industry regulation and structure in
the past. There have been Presidential and other studies, beginning as early as
1050 with the Stewart Report. In 1959, Congressional inquiries examined poten-
tinl means of restructuring the international industry, but no action resulted.
In 1962, the Communications Satellite Aet was passed to provide a place for
satellite teehnology in the industry and regulatory struecture. In 1965-66, an
interageney task force recommended changes, In 1968, the Rostow Task Force
proposed major restrueturing, including putting all U.S. overseas transmission
under consolidated ownership, but no implementation followed. Cable and satel-
lites are the dominant, although not exelusive, modes for international com-
munications transmiggion. Under current 1.8, regulatory practices, authorized
common carriers are limited to facilities investments and ownership in one
or the other of these two fransmission modes. Customer services and rates are
determined in part by these arbitrary restraints on international transmission
facilities ownership and the concommitant regulatory control of traffic distribu-
tion. This is eompounded by the current regulatory practice of allowing carriers
to earn profits only on the facilities they own.

The rapid technological advances, the growth of communiecation traffie, and
the expansion of communieation facilities that lie ahead are clearly consistent
with T7.8. interests and long-range goals and must be supported and encouraged.
Our response to this challenge, however, cannot be as ad hoe as has been the
cage in the past. Changes in regulation and industry struecture may become nec-
essary in the future, as has been suggested in the past, This can be achieved con-
strnetively and responsibly, however, only if we have a clear recognition of our
objectives and the poliey framework within which the United States Government
and the communleations industry are to interact and participate in the world of
international communications,
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OBJECTIVES AND POLICY

United States activities involving international communications for the 1970
ghould reflect the following objectives

Foster the continued development of rveliable, low-cost, widespread interns
tional communications services, taking full advantage of new technology and
conserving use of the limited elect romagnetie spectrum. :

Ensure that participation by the United States in international commercial
communications will be through the private seetor,

Limit United States Government ownership of communications facilities (o
those instances in which the required services cannot be obtained satisfactorily
or at reasonable cost from the private sector, ;

Promote constructive relationships between the United States internationul
communications industry and foreign entities.

Secure fair international trade opportunities for United Stafes technology
and produets to enhance onr competitive position in the world ('tl!llill'll“il'lﬂii)l].ﬁ
market and obtain the benefits of our technological leadership.

Ensure effective purticipation in the continued development of the INTELSAT
clobal communications satellite system, as well as appropriate national, special-
ized, or other satellite systems.

Facilitnte the availability of communication links among all nations of the
world,

In furthering these objectives, the policy proposals described below are in-
tended to serve as guidelines for future Government oversight of the United
States international communications industry. Broadly stated, our policy should
be to create conditions that will allow sample competition !III:HII]{ United States
international communications entities, reduce the need for detailed regulatory
intervention in industry decisionmaking, simplify relationships with l‘nnt:-i;:n en-
tities, and promote U.S, national interests, Our specific proposals are as follows

1. There should be no forced merger of international record carriers or nf
international transmission facilities, i

2 Wederal regulation of carriers owning international transmission facilities
should enconrage efficient utilization of both cable and satellite t(*clmulug\'. with-
out. heavily detailed intrusion into the investment and operating (lt*clﬁ]tm-s .uf
the carriers. g

3. International communications services other thau public telephone service
(e.g., record and specialized services) should be provided on a competitive .busis
with only such regulatory oversight as is necessary to protect from 1mr01.1ti-111\‘
anti-competitive practices, -

4. The Communications Satellite Act of 1962 should be reviewed to determine
what changes are needed to reflect the permanent INTELSAT agrﬁuneufa the
maturity of Comsat as a commercial common carrier, and the emergence of new
satellite systems. b

5. There should be a thorough review of the existing authority and procedures
of the Executive Branch for exercising its responsibility for cable lﬁndin:v
licenses and satellite approvals, in order to permit international common car-
riers to do the advance planning and make necessary commitments with tiipir
foreign partners with some assurance of Federal agreement and to reduce fric-
tion in governmental relations with foreign nations on these matters,

This 18 a policy that should be applied prospectively and implumohtml in eare-
fully considered steps over a period of time. The Executive Branch 1s'preparlng
now to hegin detailed discussions on each aspect of the policy recommendations
with the FCO and the industry, with a view toward recommending whatever
legislative or other actions may be appropriate or necessary in the future,




Novemner 24, 1971,
Hon. Cray 1. WHITEHEAD,

Direetor, Ofice of Telecommunications Policy,

Frecutive Office of the President

Washington, D.C,

DEAR Mr, Wrrreneap : This is in response to your October 29, 1971 request for
our opinion eoncerning Comsat’'s right to exclusive ownership and operation
of a new communications satellite system designed to improve international air
traflic control,

I an October 15, 1971, letter to your General Counsel, we outlined several legal
arguments to support the position of your Office that neither the Communieations
Satellite Aet of 1962 nor the various INTELSAT agreements entitled Comsat
to exclusive ownership and operation of the proposed system, Because of the
limited time then available and because we were not appraised of Comsat's com-
peting arguments, however, we were relnetant to conclude that those argnments
conclusively permitted the new system to be adopted independently of Comsat.

Althongh we have still not been given Comsat’s legal position, we feel after
further reflection and research that the arguments in our earlier letter are suf-
ficiently meritorious to preclude substantial legal doubts as to the soundness of
the proposed system.

Sincerely,
LuoNn ULMAN,
Deputy Assistant Attorney General,
Office of Legal Counsel,

Ocroner 15, 1971,
[Ton, ANTONIN BOALIA,
tleneral Counsel,
Oftee of Telecommunications Policy,
Baeceutive Office of the President,
Weashington, D.C.

Dean Mr, Seavra: This Is in response to vour October 1, 1971, request for
onr views as to whether any entity other than the Communications Satellite
Corporation (Comsat) can lawfully own and operate a new communieations
satellite system designed to improve international air traffic eontrol. An Admin-
istration policy apparently calls for the new system to be developed and owned
by the private sector, In addition to alr traffiec control the new system may serve
other functions such as maritime navigation services and services to permit pas-
sengoers on alreraft and ships to place and receive telephone callg in transit.

Your letter mentions that the Communientions Satellite Aet of 1962 and
various agreements entered into by the United States as a participant in the
International Telecommunications SBatellite Congortinm (INTELSAT) have been
cited as forbidding control of the proposed system by any entity other than
Comsat.

Sinee we have not been informed of the legal arguments upon which it is
asserted that Comsat has been given a monopoly to operate all new satellite com-
munications systems, including the proposed one, we are hesitant to conclude
that that position is wholly untenable. In the limited time available we have de-
veloped significant arguments against the position. These are set forth in the
sections which follow.

I. COMMUNICATIONS SATELLITE AOT OF 19062

Title IIT of the Communications Satellite Act of 1967, 47 U.8.0. §§ 701-44
(1970), establishes Comsat as a single entity to own and operate the communica-
tions system envigioned by the Act, Two provisions of the Act clearly indieate
that Congress foresaw the eventual creation of additional satellite systems at
some future time, but no express provigion vests Comsat with the authority
to own and control these new systems, Indeed, the Act and its legislative history
infer that the creation of another entity is not precluded by the Act.
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The savings provision in the preamble to the Act sets fort .
Congress regarding the establishment of additional aysl.cmsl:nh sy adads’
1t is not the policy of Congress by this chapter . . . to preclude the creation
of additional communications satellite systems, if required to meet unique gov-
ernmental needs or if otherwise required in the national interest. 47 U 8.0
§ 701(d) (1970). ' SRR

In the operative pmv]._slun{s_, sgctitm 201(a) (6) expressly recognizes that other
systems were contemplated for it declares that the government may utilize other
systems under conditions parallel to the savings provisions of the above-quoted
section. Section 201 (a) (6) states: p

the President shall . . . take all necessary steps to insure the availability
and appropriate utilization of the communications satellite system for gl-m'l’u-l
governmental purposes ercept where a separate conmmunications satellite sustem
is required to meet unique governmental needs, or is otherwise required -!:n the
national interest. 47 U.S.C. § 721 (a) (6) (1970) (emphasis added).

Presumably, if the new systen, as a factual matter, can be justified as in the
national interest or required to meet unique governmental needs the 1962 Act
expressly permits it.

Section 305 (a) grants to Comsat the authority to **(1) plan, initiate, construct,
own, manage, and operate . . . a commercial communications satellite sys-
tem. . . 047 UR.C. § T35(a) (1) (1970). As first introduced, this section L'l‘f‘('l‘l.‘l*t]
to systems. (FLR. 11040) This was changed to the singular by the Senate. This
deliberate action and the Act's consistent use of the term system in leu of
systems ig, in our opinion, an indication that the Act only intended that Comsat
be given control over the single system then contemplated. Since the Act did
foresee the eventual creation of additional systems but did not vest their control
golely in Comsat, the subsequent creation of new controlling entities cannot be
said to have been preciuded by the Act,

Although we have not had the time to read all of the extensive legislative

history of this Act, we belleve that the record sufliciently reinforces this conclu.
sion. It is true that the legislative history is replete with statements to the
offect that the Act creates a private monopoly. These statements, however, clearly
refloct the de facto, not the de jure consequences of the Act. For example, in
House hearings FOC Chairman Minnow stated the universal assumption con-
cerning why & monopoly was being created ;
[1]t is generally accepted that for the foreseeable future only one commercial
space communications system will be technically and economically feasible, Hear-
ings Before the House Committee on Interstate and Foreign Commerce on
LR, 10115, 8Tth Cong., 2d Sess,, pt 2, at 400 (1962).

Although vecognizing that at the time other systems were not technically
or economically feasible, there is clear evidence of legislative intent that comple-
mentary or competing gystems be legally permissible, Congressman Harris, the
floor manager of the bill, stated the intent of section 102(d) (47 U.K.C. § 701(d),
supra), as understood by members of the House Committee in Interstate and
Foreign Commerce which reported the bill :

[T]t was agreed that it was not the intent of the Congress by this Act to
preclude the creation of an additional communications sysem or systems , . . .
108 Cong. Rec. 7528 (May 2, 1062)?

More significant, perhaps, are the remarks of Senator Church concerning his
aneceseful amendment of section 201(a) (6). As originally introduced this provi-
slon allowed government use of another satellite system only if a unigue govern-
ment interest 80 required. Section 102(d) on the other hand stated in addition

JU L

1 The complete statement of Congressman Harris came on an amendment to section
102(1) swhich he described as follows : |

Ar, Hangis. Mr. Chalrman, this is an nmendment suggested by our distingnished Speaker
of the Haonge with whomn 1 canferred on this legiélntion concerning two or three matters that
we thonght wounld strengthen it. I have not had an opportunity to discuss it with the
committee, but paragraph (d) in the committee bill 18 a provislon that was included ot
the ontset and had to do with reserving the right to the Government to provide an hddi-
tlonnl svstem should It be determinéd in the publie Interest. But as the Clerk. read a
moment ngo, it s approached in a negative way, In other words, as orlglnally proposed, T
assume at the council level in the administration, or somewhere along the Iine, T am not
sure inst where, this was a provision In varlons propisals and the ecommittee dld not
Alsturh it But it was agreed that it wag not the intent of the Congress by this act to
proclude the ereation of an additional communieation satellite. gvetem or systemes, and so
forth, I thought the sugrestion made by our digtinenished Speaker was very good, that we
should take a positive rather than a negntive approach,

The amendment, therefore, {s that Congress regeryve to itgelf the right to proavide an
additiona! communications sa Alite svetem if reguired to meet unigue governmental needs
or If otherwise required In the national Interest,




to' this veason, the Congressional intent to allow additional systems if the
national interest so required, Sentaor Churelt’s nmendment was clearly intended
to make the seetions uniform, In explaining the need for his amendment, Senator
Church made the following significant statement concerning the purposes and
potieies of these gections

Mr, Crurcn, Mr. President, the purpose of this amendment s to make the

werptive language of the bil litself conform with one of its most huportant
dared purposes. Under the decluration of policy and purpose of the bill, section
102(d) reads:

() It is not the intent of Congress by this Aet to preclude the use of the
communieations satellite system for domestie communiention services where
congistent with the provisions of this Act nor to preclude the ereation of addi-
tional communications gatellite systems, if required to meet nnique governmental
needs or if otherwise required in the national interest.

The wisdon of the last elause “or if otherwise required in the national interest™
is perfectly apparent. We eannot now foretell the corporate instrumentality
established by this act will serve the needs of our people, If it should develop
that the rates charged are too high, or the service too Hmited, so that the system
is failing to extend to the American people the maximum benefits of the new
technology, or if the Government’s use of the system for Voice of Ameriea broad-
casts to certain other parts of the world proves to be excessively expensive for our
taxpayers, then certainly this enabling legislation should not preclude the
establishment of alternative systems, whether under private or public manage-
ment. And just as certainly is that gatewny meant to be kept open, just in case
we should ever have to use it, by the langnage to be found in the bill's declara-
tion of policy and purpose to which T have referred. 108 Cong. Rec. at 16362
{ August 13, 1962)

So far as we have been able to determine there were no dissents to this analysis.

One argument that Comsat may be able to assert in its favor is a section
102(d) implication that only systems which are required to meet “unigue gov-
ernmentnl needs” or required in the “national interest” ean be owned and
operated by other organizations, Since we understand from your memorandum
that the air traffic control system ecan be justified factually as in the national
interest, this section should not be a bar to the new system in any event.

Fven if the new system were not required in the national interest, however,
gevernl argnments can be made to the effect that section 102(d) was not in-
tended to be exhaustive but merely illustrative of reasons why a mnew, non-
Comsat system is possible, For example, if the two savings provisions were in-
tended to be exhaustive, Congress would be likely to use the word “solely™ to
clarify the scope of exeeptions, In addition the legislative history which we
have already ecited, particularly Senator Chureh’s statement, indicates that other
independent systems are possible for the broadest of reasons.

A third argument in this regard is a rule of statutory construetion holding that
statutes be construed as furthering publie policy rather than derogating from it.
2 J. Sutherland, Statutes and Statutory Construction § 5901 (1948). In this con-
nection, section 102(c) states that activities of Comsat “shall be eonsistent with
the Federal antitrust laws.” 47 U.8.C. § 701(c) (1970), The legislative history
also indicates that antitrust policies were not overriden by thiz Aet. Since the
Congress has repeatedly, in this statute and elsewhere, indieated a public policy
against monopoly situations, we bhelieve that Comsat has a heavy burden to
prove that section 102(d) imples an intent to preclude the establishment of an
independent air traflle control system.

II. INTELBAT AGREEMENTS

As we understand it, Comsat has been designated as the United States oper-
ating entity for the International Telecommunieation Satellite Consortium,
INTHLSAT, Since 1964, this organization has been governed by the Agreement
Fstablishing Interim Arrangements for a Global Commercial Communications
Satellite System, 156 U.8.T, 17056, T.1.A.8. No. 56468 (August 20, 1964).

In examining this and subsgequent executive agreements, we have not discov-
ered any express provision that would grant Comsat an exclusive monopoly over
the proposed alr traffic control system. Althongh we do not have the advantage
of the extensive leglslative history that was available regarding the 1062 Act,
other extrinsie evidence reinforces the conclusion that Comsat was not in-
tended to have a monopoly by the terms of the Interim Agreement,




The Interim Agreement was signed at the initiative of the United States,
two years after the 1962 Act, It is clear that INTELSAT is the outgrowth of the
Act's directive to the President to “insure that timely arrangements are made
under which there can be foreign participation in the establishment and use of a
communications satellite system.” 47 U.B.0. § 721 (a) (5) (1970). The INTELSAT
provisions mesh completely with those of the earlier Act. For example, the pre-
amble states the desire to establish “a single global commercial communieations
satellite system.” 1 U.S.T. at 1706, The use of the singular is, significantly, the
sime as in the 1962 Act, ¢

In such cirenmstances, a rule of statutory construction requires statutes in
pari materia he construed together.” This permits the reasonable assumption
that the intentions of bath the Act and the Agreements are he same, Since we
have concluded that the Act does not preclude additional systems, the Agree-
ment should not preclude them either.

Another rule of statutory construction requires that the praetieal interpreta-
tion of persons working pursuant to the terms of a particular provision be given
consideration, In this connection it is significant that to date INTELSAT has
never provided navigation or public communication services to ships or air-
craft.

As noted, the Interim Agreement went into effect in 1964, A permanent agree-
ment to supersede that Agreement was approved by INTELSAT members on
May 21, 1971, and Las been signed by the United States, It will probably have
the requisite number of signatures by early 1972, This permanent ngreement,
together with statements by the United States interpreting INTELSAT as not
encompassing the air traffic control system can serve to indicate the intended
construetion of the executlive agreements,

Artiele IT1I(a) of the new Agreement states that the prime objective of the
organization is in “international publie telecommunications services.” Other
provisions of this Article permit INTELSTAT to include domestic public tele-
communications and specialized communications only if they do not impair
the abilty of INTHLSAT to acheve its prime objective. Thus, the Agreement
clearly indieates that no monopoly on telecommunications systems was Intended,
at least in these other areas.

Fven if we assume that INTELSAT does have a monopoly for “international
public telecommunications services,” an assumption not warranted by express
provisions of the Agreement, there arises a factual question of whether the
air traflic control system constituntes such a service. Article 1(k) indicates that
the proposed system is not such a service :

“Public telecommunications services” means fixed or mobile telecommunieca-
tions services which ean be provided by satellite and which are available for
use by the public, such as telephony, telegraphy, telex, facsimile, data trans-
mission, transmission of radio and television programs between approved earth
stations having nceess to the INTELSAT space segment for further transmission
to the public, and leased circuits for any of these purposes: but excluding those
mobile services of a type not provided under the Interim Agreement and the
Special Agreement prior to the opening for signature of this Agreement, which
are provided through mobile stations operating directly to a satellite which is
designed, in whole or in part, to aviation or maritime radio navigation.” (Empha-
qig ndded).

The clear impact of this provision is two-fold: (1) the New Agreement ex-
pressly excludes an air traffic control system and (2) the Interim Agreement, as
interpreted in this provision did not cover the proposed system,

In eonclusion, our research indicates that substantial arguments can be made
for the proposition that neithier the 1962 Aet nor the INTELSAT Agreements
were intended to grant Comsat a completely monopoly over all future telecom-
munieations satellite systems. We would caution that this dispute will likely
arise at a later time when the Federal Communications Commission will be
required to make a separate legal inquiry in connection with any licensing pro-
ceedings for the new system, By that time, Comsat and any other interested orga-
nization presumably will have developed complete legal arguments in support
of n contary conclusion.

Sincerely,
Winiam H, REENQUIST,
Assistant Attorney General,
Office of Legal Council.

2 Qpe 2 T, Sutherland, Statutes and Statutory Construction §§ 5201-11 (1848).




OFFICE OF TELECOMMUNICATIONS POLICY STUDIES AND RESEARCH CONTRACTS AT FEB. 16, 1973

Year contract let Purpose am.l;%t::.
1970

Sachs/Fraeman Associates Inc.. .. To identily tho information and iated apalytical techni to solve  $88, 941
certain electronic-communication compatibility problems.

Stanford Resoarch Institute....... To define an initial Government sgomrunl measurement/monitoriog pro- 102, 755
gram which is capable of spot checking and confirming Federal Govern-
ment usage by each of the several radio services throughout the radio
spectrum,

1T L e e e e 25 S To expand the data base and to continue development of the data proces- 286, 326
sing capabilities of the Office for Frequency Management. In addition,
provide for | ical assistance, simplification of proced and im-

- provements in the operation of the system.
General Electric........_... ... To provide the technical foundation for coordinating spectrum utilization 126, 227

of communication satellites in geostationary orbil, Develop economic
considerations for the above.

NASA. o eeiieciiiinsonann. Measure transmission loss occurrence for realistic configurations of an 500, 000

earth station and several terrestrial radio relay stations, emphasizing
off-great-circle configurations of antanna beams, and beam elevation
angels typical ol each stations in a domestic system, Dovelop the capa-
Bility to extrapolate the rosults to other locations, time and frequencies
by determining the ralative influences of the different mechanising, such
a precipitation scatter, their governing relationships and their correla-
tions with available meteorological paramoters,

I FISCAL YEAR 1970

National Academy of Sciences. ... To continue to provide guidance to the Director of Telecommunications 86, 800
Policy in formulating a mathodology for determining the economic and
sacial value of the electromagnetic spectrum in such a way that these
values may be incorporated into the spectrum management process,

FISCAL YEAR 1971

Versar, Inc........... ... Toinvestigate the feasibility of devsloping EMC measures which could be 28,000
easily obtained Irom eleclronic/communication equipment and applied
to solving spectrum mapagement problems,
Quantum Science Corp. . .. ...... Toassist in identitying possible national policy fssues in the general area 39, 100
of data communications and related computer systems, and to provide
realistic projections for the uture of data communications through 1975,
FISCAL YEAR 1972

Georgia Institute of Technology ... Analysis of the file utilization, the data invelved, and the hardwarefsoft- 101, 051
ware conliguration(s) which are or will be available,

Resource Managemenl Corp...... To DLnlvlds e;snmales ol average investment and operaling cosls of existing 24,488
cable systems

Ross Telecommunications Engi- Perform engineering analyses to determine radio frequency intorference 29, 867

negring Corp. constraints on the number of domestic satellite sarth stations,

Stanford Research Institute. ..... To estimate which of the domestic satellite applicants would. eslablish 27,000
satellite communication lacilities were the FCC to grant authorizations
belare December 1972 to all of the current applicants.

Bocker & Hayes.....cooeouernan Tadl:.atnlng,class:fy and process OTP's data bases on the estimate of 3,750 14, 255
locuments. |
Malarkey, Taylor & Associates._.. | gated the feasibility of allernative pilol projects to demonstrate 68, 200
uses of broadband communications networks.
National Economics Research To assist OTP in the determination of the costs of providing programing of 68, 000
Association, CATV systems.
Stanford Research Institute .. ... To study the optimal mix of international telecommunications facilities. . 28, 326
Computer Sciences Corp......... To assist in the devel tol a puterized tol atlons 7, 800

management information system in order that OTP may benefil from
the cost savings and resource allocation efficiencies inherent in advanced
aulomatic data processing technigues.

System Application Inc.......... To per\_‘or:u analyses and studies in the area of land mabile radio com- 84,311
munications,
Guatney & Jones.........ccoenn. To provide detailed information regarding alternative methods by which 38, 800

the President may aclivate, authenticale, confirm and terminate the
Emergency Broadcast System, !
Systems Application Inc. .. ...... To develop quantitative information on the outputs and costs of various 84,877
tunctions which underlie the provision of end-use services by Lhe
axisting communications common carrier.
Peat, Marwick, Mitchell & Co..... To study possible modifications to the Unform System of Accounts for 108, 050
Class A and Class B Telephone companies to better serve the informa-
tion needs of the existing regulatory process.,
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ICATIONS POLICY STUDIES AND RESEARCH CONTRACTS AT FEB, 16, 1973 —Continued

OFFICE OF TELECOMMUN

Total
Year contract lot Purpose amount

Diltberner AsSociates............ To identify and qualily the economic impacts of alternative policies for  $95, 000
interconnection of customer-owned equipment, including privately
operated systems, to the common carrier network, for & range of allerna-
tive interconnection.
Jack Faucetl Associates.......... Tostudy mulli-part tariffs in pricing selected comman carrier services. ... 28, ,845
General Electrib. . ... - wccacenne To develop the analytic models defining the trade-offs between com- 121, 750
munications, computation and storage in teleprocessing systems; to
develop the analytic models necassary to examine the economies of
scale in large-scale teleprocessing systems when all factors in addition
to pure computation power are cons'derad.

Clendenon & Brown.......--.--- Survey potential utility of closed uit television with 2-way voice by 5, 000
Foderal departments and agencies. :

Mitre Corp....-- . To determine the potential effectiveness of modern communicstions 99, 326
facilities and services for improving operations of Government, and
lo survey the Exgcutive Office of the President, as representativa, to
recommend chan, and improvements for enhancing operations.

Teleconsult Inc_ ... ceneno To survey existing institutional arrangements aftecting United States- 32,231

Latin American telecommunications and to assist in developing recam-
mandations for improving such relations.

Arthur D. Little, Inc. ------~ To purchase a comprehensive dy dascribing the telecommunications 20 000
industry tn 35 countries and integrating & broad cross section of
telecommunications data relating to the complex relationships among
technology, markels, economic development and regulatory policy.

FISCAL YEAR 1973
Law Enforcement Assistance To support the Los Angeles Command Control Communications project 15, 000
Administration. o assist in the development of an innovative command and control
system, | -
urtest Associates. . __......... Provide the necessary personnel, services facilities and materials for the 13, 695

e Conlerence on Communications Policy Research (Nov. 17-18, 1972) _

University of Denver.......... To identily, describe and analyze alternative technological syste or 51, 700
delivering broadband communications services {o rural ared
with a s of their costs as a function ol selecled service

International Data Systems Corp.. Tutorial report on controlled access in teleprocessing sy 2. 475
attention will be given to the present and potential access
to formulate the mansgement, legislative and regulatory oplie
able to complement tecanical solutions lo the problem, and ov
those aptions.

Dr, Donald J, O'Hara. . . .. . Study economic efficiency of the use of the radio spectrum with principal 2,498
referance to 2700-2900 MHz bands. ;

Dr. Marshall Jamison. _..cccouean Prepare o detailed cost study and report setting forth and eval 14, 800

the significant cost elements of a typical direct broadcast s
(DBS) system, _

Transcom, INC. .o veeeeenceanann Analyze economic aspects of the mix of telecommunications facilities in 2,500
the Pacific Basin,

RESOLUTION ADOPTED BY EXECUTIVE BOARD OF COMMUNICATIONS
WORKERS OF AMERICA

BROADCABTING—OR “NARROWCASTING?

The language of George Orwell's “1984" was “Newspeak,” by which truth be-
came falsehood and freedom became slavery.

Recent activities of the Executive Office of the President hag indieated that the
Nixon Administration has made an Orwellian policy decision to continue its at-
tacks on the First Amendment to the Constitution, by attempting to bring the
free press under White House control, If the Administration succeeds, it will
make broadeasting into “narrowcasting.”

The key issue in the “Pentagon Papers” case was that for a 2-week period, the
First Amendment wag in a state of suspension by a court edict, which was rolled
back by a 1-vote margin in the Supreme Court, Regardless of the merits of the
Vietnam war, the press should have been free of government interference in the
publication of the papers, since genuine national security was not involved.

In November 1969, Vice President Agnew opened the administration attack
on the free press, by his eriticism of the broadeasting industry, Sinee that time,
he and others speaking for the President have inereased the drum-fire of hostility
toward broadeasters and other news media,

Late in 1972, the Administration succeeded in its attempt to subjugate the
Clorporation for Public Broadeasting, which had been established by the Con-
gress in 1967 as an independent entity. The Administration has all but eliminated
effective public affairs programing on the publie broadeasting network. Its efforts
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ineluded the “divide and conquer” strategy, which pits the loeal publie stations
ngninst the Corporation on fund alloeation, program content and other important
matrers,

In December 1972, Dr, Clay T. Whitehead, Director of the White Houde Office
of Telecommunications Policy, unveiled the latest assault on the free press, In
the guise of helping broadeasters by inereasing the licence period frem 3 to 5
vears, the White House is also intending to make broadeasters hesitant to present
network news and programing by exercising more “local responsibilityg.”

Dr. Whitehead's December 18 speech is replete with high-sounding plrases
about ways in which broadeasters can “offer the rieh variety, diversity and
creativity of Ameriea” on television, and how “the truly prnf‘ussinn:lf Jjournalist
recognizes his responsibility to the institution of a free press,”

In connection with a diseussion of the “Fairness Doctrine,” Dr. Whitehead
stated : “For too long we have been interpreting the First Amendment to fit the
1934 Communieations Act,” ealling that interpretation an “inversion of values.”

Dr. Whiteliead has proposed that Congress enact his bill, which would have as
sweeteners the O-year license renewal and more stringent reqirements for eit-
zens zroups to challenge license renewals. The dangerous part of the Whitehead
proposal 1s that government takes unto itself power to determine whether the
individual station has been programing to meet vague and undefined govern-
ment standards. The Communieations Aet, in its 38 years, never has given
government the power to interveme in program content. The Whitehead bill
would have that practical effect.

The Execntive Board of the Communications Workers of Ameriea, recognizing
the fragile nature of our First Amendment freedoms, hereby condemns the White
head proposal and nrges the Congress to take no action thereon,

O
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'

We b-lve invited all the Assistant Directors to Mr., Whitehead's
hearing before Sen. Pastore on Tuesday, Feb. 20, at 11:00

in Room 5115 of the New SOB.

Recommended they get there about 10 30,




"March 14, 1973

Mr, Everett H. Erlick

Senior Vice President and CGeneral Counsel
American Broadcasting Companies, Inc.
1330 Avenue of the Americas

Hew York, Hew York 10019

Dear Ev:

We have corrected and sent bhack to the Senate
Subcomnmittee on Communications the transcoript of
Tom Whitehead's testimony before Senator Pastore
on February 20. I found the reference to violence
in children's programming which you brought to my
attention.

You were right. Tom 4id imply that there was
a present trend toward more violence in children's
programming. The corrected transcript, however,
makes clear that this is not a current trend,

Best recards.

Sincerely,

lienry Goldberg
Acting General Counsel

DO Records
DO Chron
Mr. Whitehead

E
GC Subject
GC Chron

Goldberg Chron




FEDERAL
TRADE
COMMISSION

\. 1

~ WASHINGTON, D. C. 20580

For further information, Call: David H. Buswell (202) 962-7144

FOR RELEASE After 2:00 P.M., Thursday, January 6, 1972

COMMISSION SUPPORTS COUNTER-ADVERTISING
FOR CERTAIN TYPES OF PRODUCT COMMERCIALS

The Federal Trade Commission announced today, in a statement submitted to the Federal Communi-
cations Commission, that it supports the concept of “counter-advertising”, i.e., the right of access to the
broadcast media for the purpose of expressing views and positions on controversial issucs that are raised by
commercial advertising, -

The statement was submitted in response to the F.C.C.’s Notice of Inquiry conceming the Fairness
Doctrine, particularly in response to Part 111 of the Inquiry, entitled “Access to the Broadcast Media as a
result of Carriage of Product Commercials™.

Counter-Advertising, in the F.T.C.’s view, would be an appropriate means of overcoming some of the
shortcomimgs of the FTC’s regulatory tools, and a suitable approach to some of the present failings of
advertising which are now beyond the F.T.C."s capacity. The Commission noted that certain identifiable
kinds of advertising are parlu.ul.nl\ susceptible to, and particularly appropriate for, recognition and allow-
ance of counter-advertising, because of characteristics that warrant some opportunity for challenge and
debate. Identifiable categories, along with examples of each, are as follows:

Advc;!mng asserting claims of product performance or characleristics that explicilly raise conlro-
versial issucs of current public importance.— Claims that products contribute to solving ecological
problems, or that the advertiser is making special efforts to improve the environment gencrally.
Advertising stressing broad recurrent themes, affecting the purchase decision i a manner that
implicitly raises controversial issues of current public importance. — Food ads which may be
viewed as encouraging poor nutritional habits, or detergent ads which may be viewed as contri-
buting to water pollution.

Advertising claims that rest upon or rely upon scientific premises which are currently w(;_,:ec{ to
controversy within the scientific community. — Test-supported claims based on the opinions of
some scientists but not others whose opposing views are based on different theories, different
tests or studies, or doubts as to the validity of the tests used to support the opinions in\'ul\cd in
the ad claims.

Advertising that is silent about negative aspects of the advertised product. — Ad claims that a
particular drug product cures various ailments when competing products with equivalent efficacy
are available at substantially lower prices,

4-0107
(more)
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Stating that it is not essential that counter-advertising be presented in the 30 or 60 second spot format
so frequently utilized for commercials, the FTC suggested that “licensees might make available on a regular
basis five minute blocks of prime time for counter-advertisements directed at broad general issues raised by
all advertising involving certain products, as a way of fulfilling this aspect of their public scrvice responsi-
bilities.”

The Commission said it defers to the FCC concerning the precise methods of implementation, but
urged that “the following points be embodied in any final plan:

1. Adoption of rules that incorporate the guidclines expressed above, permitting effective access to
the broadcast media for counter-advertisements. These rules should impose upon licensees an affirmative
obligation to promote effective use of this expanded right of access. :

2. Open availability of one hundred percent of commercial time for anyone willing to pay the
specified rates, regardless of whether the party secking to buy the time wishes to advertise or ‘counter’
advertise. Given the great importance of product information, product sellers should not possess monopo-
listic control by licensees over the dissemination of such information, and licensees should not be permitted
to discriminate against counter-advertisers willing to pay, solely on account of the content of their ideas.

3. Provision by licensees of a substantial amount of time, at no charge, for persons and groups that
wish to respond to advertising like that described above but lack the finds to purchase available time slots.
In light of the above discussion, it scems manifest that licensces should not limit access, [or discussions of
issues raised by product commercials, to those capable of meeting a price determined by the profitability of
presenting one side of the issues involved. Providing such free access would greatly enhance the probability
that advertising, a process largely made possible by licensces themselves, would fully and fairly contribute
to a healthy American marketplace.”
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1 Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

The Handling,K of Public Issues Under
the Fairness Doctrine and the Public
Interest Standards of the Communica-

Docket No. 19260
tions Act. ¢

-

R et

Part II1: Access to the Broadcast Media
as a Result of Carriage of
Product Commercials

-
-

STAfEMENT OF THE FEDERAL TRADE COMMISSION

A. Introduction

The Federal Trade-Commission submits this statement
to the Federal Communications Commission as an expression
of its views with regard to Part III of the FCC's Notice.
of Inguiry concerning tﬁe Fairness Doctrine, i.e., that
pért of the inguiry entitled "Access to the Broadcast
Média.as a Result of Carriage df Product Commercials”.

As an agency with substantial responsibility for and
experience with the regulation of advertising practices
and the development and enforcement of official policy
reépecting the impact of advertising upon the economy,
the Federal Trade Commission believes that it has infor-
mation and views that are relevant to this proceeding,
specifically with regard to the economic nature and

market impact of broadcast advertising and with regard
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to appropriate governmental responses 'to these aspects
- of advertising. The following comments express the
Comnission's supporg for the developing concept ‘of
"counter-advertising", or the right of access, in
certain defined circumstances, ﬁo the broadcast med%a
for the purpose of.expressing views and positions on
issues that are raised by such adverti;ing. Althouch
the Commission recognizes the potential complications
/,and various difficult-problems with regard to iniplemen-
fatiop and possible ultimate effects, the Commission
is of the view that some form of access for counter-
advertising would be iﬁ the public interest.

None of the comments éontained in this statement
should be construed to indicate the Commission's views
or position with regard to any issue involved in any
adjudiéative matter. Indeed, this presentation is
based on policy considerations, and avoids specific
examples of the general points conveyed in order to
prevent any possible prejudgment of cases before the

Commission in an adjudicatory posture.

B. Magnitude of the Problem
While much has been said in submissions by other

parties concerning the social and cultural impact of




. T

broadcast advertising upon the national character,
rélatively'little attention has been paid to the
economic role of advertising apd its proper place
as a pro-competitive and pro-consumer ‘force in a
free enterprise economy. It is, however, from this

latter perspective that the Federal Trade Commigsion

- ¥

approaches the question of determining a responsible,

effective governmental posture vis-a-vis broadcast

advertising. While others have sought additional

or different access rights premised upon a social or
QQEE” ‘cultural view of advertising, such considerations
are beyond the scope of this statement.

It would be difficult to overstate theisignificance
of the advertising mechanism in the modern free enter-
prise economy. To a society that values highly
individual choice, the maximization of consumer
welfare, and technological progress, fair and
effective advertising must be of critical importance.

The technique of advertising permits producers to

speak directly to purchasers concerning these major
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economic decisions. This opportunity'enables the
consuming public to be sufficiently i£formed of the
range of available options to be in a.position,'
without extefnai aid, to define and protect their

own interests through marketplace decision-making.

Advertising further provides sellers both a vehicle

and an incentive for the introduction of new products
and new product improvements.

It is'beyond dispute that for a host of consumer
goods% broadcast advertising plays a predominant role
in the marketing process. In 1970, advertising
expenditures in this country totaled almost $7 billion,
or approximately $115.00 per family in the United
States. $3.6 billion of this sum, or about $60.00
per household, was devoted to broadcast advertising.
The vast bulk of all broadcast‘adverti;ing--$3.2
billion, or $52.00 per family--was television adver-
tising.

Broadcast advertising is dominated by a relatively
few major companies. In 1970, fewer than 100 firms
accounted for 75% of all broadcast advertising
expenditures. Ten firms were responsible for over
22% of all broadcast advertising expenditures, and

the comparable figure for television advertising is

-
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even higher. The top ten gelevisioﬁ advertisers spent
almost one-quarter of the money spent for television
advertising; the top five alone accounted for ovér 15%.
Moreover, more than half of all TV broadcast advertising
expenditures were accounted for by five product catecgories
-~food, toiletries, automotive products, drugs, and

soaps and detergents--and the figure would have been

even higher had cigarette advertising been included.

-

Significantly, sales presentations for these products

often’ raise issues, directly or implicitly, that relate
to some of the nation's most serious social problems--
drug abuse, pollution, nutrition and highway safety.

Much of advertising is truthful, relevant,
tasteful and - taken as a whole - a valuable and
constructive element in this nation's free competitive
economy. On the other hand, it is widely asserted that
advertising is capable of being utilized to exploit
and mislead consumers, to destroy honest competitors,
to raise barriers to entry and establish market power,
and that there is a need for government intrusion to
prevent such abuses.

It is plain that television is particularly effective

in developing brand loyalties and building market
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shares. The careful combination oflvisual and sound

effects, speEial camera techniques, the creation of

overall moods, and massive repeEition can result in ,
.

a major impact upon the views and habits of milliors

of consumers. Thus, television has done more for

advertlslng than simply provldlng animation to the

radlo v01ce, 1t has added a new dimension to the

marKeting process."
Finally, advertising today is largely a
one-way street. Its usual technique is to provide

only one carefully selected and presented

* fTelevision is now "an intimate part of most people S
lives and is a major factor in affect*“g their attitudes,
in bringing them information, and in setting their life °
styles." Wnile rouse Ccnferen e Report on_:ood Nutriticn
and Health, p. 2. See Banzhaf v. F.C.C., 405 F.2d 1082
(D.C. Cir. 1968), cert. denied, 396 U.S. 842 (1969):

"Written messages are not communicated unless
they are read, and reacding reguires an aifirma-
tive act. 3Broadcast messages, in contrast, are
kin EHe &ir' . . « + ‘It ds aifficult to
calculate the subliminal impact of this per-
vasive propacanda, wnich may be heard even if
not listenec¢ to, but it may reas onably be
thought gresater than the impact of the written
word." 405 F.2d at 1100-01.

See also Capital Broadcasting Co. v. Mitchell, Civ.
Action No. 3495-70 (D.C. Cir., Oct. 14, 1971), uphold-
ing the constitutionality of the Congressional ban on
broadcast advertising of cigarettes.
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aspect out of a multitude of relevant product charac-

teristics. Advertising may well be the only important

form of public discussion where there presently exists

e

no concomitant public debate. At times, this may

produce deception and distortion where the self-intéfest

of sellers in disclosure does no% coincide with the

consumer's interest in information.

All of these elements of the modern-day édvertising
mechanism combine to éndow broadcast advertibsing with
an enermous power to affect consumer welfare.

C. The Role of the Federal Trade Commission in
Advertisinc Reculation

As a matter of first priority, the FTC is committed
to a program designed to remedy the dissemination of
false advertising. Ads that are false or misleading
clearly péssess the potential of conveying misinforma-
tion, distorting resdurce allocations, and causing
competitive injury. The FTC is empowered to proceed
against such advertising and constantly s£rives to do
so, primarily by means of administrative litigation,
seeking various remedies that will vitiate the effects
of the challenged deception.

It is important, however, to recognize two limita-

tions upon litigation as a tool in the regulation of
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deceptive advertising. First, litigétion is generally

a lengthy and very costly device for the resolution of

conflicts and in many instances cannot be successfully

concluded qntil‘the damage has been done. Further,
the Commission's resources are far too small to permit
a formal challenge to every ca%é.of deception coming
to its attention, and we may select ériorities that
result in our neglect of some important instahces of
advertising.abuse. -Second, the litigatiom probéss‘EEgL
be q.{glgg}vely unsatisfactory mechanism for determina-
r tion of the truth or accuracy of certain kinds of
advertising claims. hs suggested below, some
advertising is based on "controversial" factual

claims and opinions, and litigation may fail to
resolve the controversies involved.

The FTC has recently undertaken Eé utilize a
supplementary tool for the encouragement of truth-in-
advertising. This technique is the systematic use of
information-gathering and public-reporting authority
under Section 6 of the FTC Act, in the form of a
program of submission, by all advertisers in selected
major industries, of substantiation for advertising
claims, for evaluation and use by the general public.
While this program alleviates some of the shortcomings

of litigation, it is nevertheless subject to two major




limitations. First, this particulér program can deal

effectively with only-those claims that’ purport or
appear to be fobjectively verifiable", i.e., claims
which, if set forth carefully, must be based on and
supported by laboratory tests, clinical studies, or
other fully "adeguate" substantiating data. Second,
this program also is limited by the extent of available
resources. Even if the program succeeds in its expressed
goal of seeking and then screening substantiating data
with respéct to a different product line each month, it
will not reach most of tﬁe broadcasting advertising
that appears each broadcast season.

In addition to being truthful, it would be desirable
for advertising to be "complete" in the sense that it makes
available all essential éigggg of information concerning
theladvertiscd product, i.e., ali of the information
which consumers need in order to make rational choices
among competing brands of desired products. Where the
advertising for a particular poduct fails to disclose
the‘existence of a health or safety hazard involved in
the use of the product, or where it fails to provide
some other "material" informational element in a
circumstance in which such nondisclosufe results in

a misleading impression concerning the advertised
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product, the FTC is empowered- to require clear and

conspicuous disclosure of the relevant warning or

other information, through litigation and/or rulemaking

procedures.. '‘Moreover, failure to disclose performarce
or quality data in a manner that would facilitate %
ccemparison of the value of all c;mpétiqg brands is
also within the power of the FTC to"correct, at least
in those circumstances in which the nondisclosure
denies to consumers the kind of information Which is
foundeessential to the proper use of the advertised
product.

The FTC's efforts to foster "completeness" by
means of such disclosures is subject to two impedi-
ﬁents. First, required disclosures must compete for
consumer attention with the advertiser's own theme
and message. Given the limitations of ;hort commercials, *
it is usually imposéible to require inclusion of the |

entire range of material information which consumers

need and should have for intelligent shopping.* Second,

* The average 30 second spot contains only one major
selling point. Yet the consumer may wish to make his or
her choice with regard to many products on the basis of
a potential multitude of relevant characteristics. See
Testimony of Thomas C. Dillon, Hearings on Modern
Advertising Practices Before the Federal Trade Commis~-
sion, October 22, 1971, p. 322, 343. (All citations
from the Hearings on Modern Advertising Practices are
from the uncorrected transcript, and may be supplemented
or contradicted by other testimony appearing elsewhero
in the transcript.)
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the FTC's efforts are necessarily aimed at imposing -
disclosure requirements upon advertisers who may
believe their self-interest is hindered by the
dissemination of the informqtion in question. In
such cases, OE? cannot expect the disclosures to

be presented as clearly or effectively as would be

the case of presentations by advocates who believe

. in the information and want it to be used by viewers

and consumers.

D. The Role of Counter-Advertising

The Commission believes that counter-advertising
would be an appropriate means of overcoming some of
the shortcomings of the FIC's tools, and a suitable
approach to some of the failings of advertising which
are now beyond the ?TC'S capacity. While counter-
advertising is not the only conceivable technique,
regulatory or otherwise, for ameliorating these
problems, it may be the least intrusive, avoiding as it

does the creation of additional governmental agencies or

__—prfurther direct inhibitions on what advertisers can say.

Counter-advertising would be fully consistent with,
and should effectively complement, the enforce-
ment policies and regulatory. approaches of the FTC,

to foster an overall scheme of regulation
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and policy which would deal comprehensively with many

important asvects of_adverﬁising, to insure with
greater ceftainty that adverti;ing serves the public
interest. .-

Any attempt to implement a general right of aééess
to respond to product commercials must allow licenszes
a substantial degree of discretion in éeciaing which
commercials warrant or require access for a response.
Certainly, it is implicit in the foregoing discussion
that pot all g£2§uct commercials raise the kinds of
issues or involve the kinds of problems which make
counter-ads an appropriate or useful regulatory device.
It is equally clear, however, that the licensee's

discretion should be exercised on the basis of general

rules and guidelines which should, inter alia, svecify

the general categories of commercials which require

recognition of acces's rights.

The FTC believes that certain idenhifiable kinds
of advertising are particularly susceptiﬁle to, and
particularly appropriate for, recognition and allowance
of counter-advertising, because of characteristics
that warrant some opportunity for challenge and debate.
Such an opportunity has not been afforded sufficiently

by means of broadcast news or other parts of programming,
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and it is unlikely that it will or can 'be so afforded
by such means at any time in the fqture. Hence, it
is believed that clelenge and debaté.through counter-

P —
advertising would be in the public interest with

respect to the following categories of advertising:

. L
1. Advertising asserting claims of product
performance or characteristics that Blicitl]y
raise controversial issues or current public
importance.

Many advertisers have resvonded to the public's

‘\

growing concern with environmental decay by claiming
that'%heir products contribute to the solution of
ecological problems, or that their companies are

making special efforts to improve the environment
generally. Similar efforts appear with resvect to the
public's concern with nutrition, automobile safety,

and a host of other controversial issues of current
public importance. While other approaches could, of
course, be devisea, the most effective meané of assuring
full public awareness of opposing points of view with
regard to such issues, and to assure that opposing views
have a significant chance to persuade the public, is
counter-advertising, subjecting such issues to "free

and robust debate" in tﬁe marketplace of ideas.

The FCC has apparently already recognized the

existence of Fairness Doctrine obligations with regard
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to this category of advertising.* Hence, there is no
nead for further discussion at this point.

2. Advertising stressing broad recurrent themes,

affect*rﬂ the odurchase cecision in a manner tnat
raises controversial 1ssues Of currcnt

public impo-tance. : o

Advertising for some product categories implicitly
raises issues of current importance and controversy,
such as food ads which may be viewed as encouraging

pPoor nutritional habits,** or detergent ads which may

0
-

be viewed as contributing to water pollution. Similarly,

L]
some central themes associated by advertising with

* See In re Comzlaint of Wilderness Societv, Friends of
the Earth, et al. (Esso), 31 =.C.C. 24 729 (September 23,
1971): see also Letter to National Broadcasting Co.,

et al. (Chevron), 29 P.C.C. 29 807; p. 7, n.. 6 (May 12,
4971).. : . -

** The White House Conference Report on Food, Nutrition
and Health, vpage 179: "The gaps in our public knowledge,
along with actual misinformation, carried by some media
are contributing seriously to the problem of hunger and
malnutrition in the United States." The Conference
Report noted that some commercial messages in food
advertising which purport to be educational are in fact
counter-educational: "No other area of the national
health probablyv is as abused by deception or misin-
formation as nutrition." The revort urged that action
be taken to recuire corrective information to the

public concerning any prior deceptive advertising.

"This action is necessary to counteract the tremendous
counter-education of our children by false and misleading
advertising of the nutritional value of foods, parti-
cularly on television."
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various product categories conyvey general viewpoints

and contribute to general attitudes which some persons

or_groups may consider to be contributing factors to

social and economic problems of our times. For examzle,

ads that encourage reliance upon drugs for the resolution
of personal problems may be considered by some groups
to be a contributing cause of the problém of drug
misuse. Counter-advertising would be an appropriate
means of- providing the- public with access to.full
discussion of all of the issues raised by the above
types of advertising, thus shedding light upon the
perceived effects of ad?ertising upon societal pro-
blems.*

3. Advertising claims that rest uvon or relv

upon sgileptific crenises wnich are currantly

subject to CCNrLrOvVersv witnln tnhe scientizic
comnunity. i ;

Some products are advertised as being beneficial

for the prevention or cure of various common problems,

* gupport for the avplication of Fairness Doctrine rights to
this general category of advertising can be found in Friends
of the Earth v. FCC, Dkt. 24,566 (D.C. Cir., Aug. 16, 1971):
"Commercials which continue to insinuate that the human
personality finds greater fulfillment in the large car with
the quick getaway do, it seems to us, ventilate a voint of
view which not only has become controversial but involves

an issue of public importance. When there is undisputed
evidence, as there is here, that the hazards to health
implicit in air pollution are enlarged and aggravated

by such products, then the parallel with cigarette
advertising is exact and the relevance of Banzhaf in-
capable." :
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or as being useful for particular purposes becausc of
special properties with regard to performance, safety
and efficacy. For example, a drug may be advertised as

effective in.curing or preventing various problems

and ailments. A food may be advértised as being of

value to various aspects of nu¢ritional health or
diet. A detergent or household cleadéér may be
advertised as capable of handling difficult kinds
of clganing-p;gglemsu' R o e
,such claims may be based on the gg;gigng of some
members of the scientific community, often with tests
or studies to support-éhe opinions. The problem with
such claims is that the opinions on which they are

based are often disputed by other members of the

scientific community, whose opvosing views are based

on different theories, different tests or studies, or
doubts as to the validity of the tests and studies used
to support the opinions involved in the ad claims.

If an advertiser makes such a claim in a manner that
implies that the claim is well-established and beyond
dispute, when in fact the claim is currently subject to
scientific controversy, . the advertiser probably would be
guilty of deceptive advertising, and the FTC is empowered

to take formal action to eliminate the deception.
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However, counter-advertising could be a more effective

means of dealing with such cases. For example, formal

government action against such claims might, on occasion,
unfortunately create the misimpression of official

preference for one side of the controversy involved
L

in the advertising. Counter-advertising would permit

continued dissemination of such claims while subjecting
them to debate and vigorous refutation, providing the

general public with _ the story ‘on the

appliecable issues. Such debate and discussion would

be a useful supplement to a continued FTC concern with
other forms of abuse of advertising in this general

category.

‘4. Advertising that is silent about negative
aspects of the acdvertised orocuct. :

We have noted some shortcomings of the FIC's efforts
to foster "completeness" by imposing disclosure regquire-
ments. In these and other circumstances, the FTC
believes that counter-advertising would be a more
effective means of exposing the public to the negative
aspects of advertised products. This is especially true
for situations in which there is an open question as to
the existence or significance of particular negative

aspects.




-, 18 =

For example, in response to adveftising for small
automobiles, emphasizing the factor of low cost and
economy, the public could be informed of the views of

some people, that such cars are considerably less sa-e

than larger cars. On the other hand, ads for big cars,

emphasizing the factors of safét} and comfort, couldl

be answered by counter-ads concerniné the greater
pollution arguably generated by such cars. In resconse
to adveftisiﬁg for some foods; emphasizing- various
nutrjtional values and benefits, the public might be
informed of the views of some people that consumption

of some other food ma& be a superior source of the same
nutritional values and benefits. In response to adver-
tising for whole life insurance, emphasizing the factor
of being a sound "investment," the public could be
informed cf the views of some people fﬁat whole life
insurance is an unwise expenditure. In response to
advertising for some drug products, emphasizing efficacy
in curing various ailments, the public could be informed
of the views of some people that competing drug products
with equivalent efficacy are available in the market at
substantially lower prices.

\’W\- This list of examples could go on indefinitely, for

the existence of undisclosed negative aspects, or
________.—-—"""_
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"trade-offs" of one sort or another, is inherent in
all commercial products and thus in all advertising.

Rather than forcing all advertisers to disclose all

such aspects‘in all of their own ads, it is more

efficient and more effective to provide for such

disclosures, to the maximum extent possible, through

counter-advertising.

E. Imclementation of These Pronosals

b1

While adoption of these suggestions may impose
addit;onal economic and social costs, the extent of
such costs will largely depend on the mode of imple-
mentation. The FTC does not possess the expertise to
speak definitely on this point, but it would appear
that adoption of a variety of procedures and 1imita~
tions could minimize the costs involved in these
proposals, to a point where the countervailing public
benefit far exceeds any loss.

For example, the Commission recognizes that it may

be desirable to impose strict limits upon access rights

within each category. In addition to limitations on
the frequency and duration of replies in each category,
it might be appropriate to prohibit replies to particular

ads (as opposed to all advertising for certain product

categories), at least for some types of advertising
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problems. For example, with respect to the problems
and issues raised by general ad themes, it might be
appropriate to reqﬁire replies td apply to all
advertising»involving the theme or product in question,
rather than being aimed at one éarticular ad or one
particular brand. Such a limitaiion, however, would
be inarpropriate with regard to some ‘other categories,
such as "public issue" ads, that explicitly raise
controversial issues of current public imppxtance in
connegtion with the marketing of particular brands.

Further, it is not essential that counter-

advertising be presenfed in the 30 or 60 second spot
format so freguently utilized for commercial adver-

tisements. 1In fact, that procedure might unacceptably

increase either the cost of commercial advertiéing,
thereby possibly raising barriers to entry into some
consumer goods industries, or the percentage of
broadcast time devoted to disconnected spots, thereby
increasing the proportion of broadcast time devoted to
selling and decreasing the proportion devoted to

programming and entertainment. While there is reason

{ to doubt that regular news or public service programs

an effectively serve the counter-advertising function,

short spots are not necessarily the only alternative.
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For instance, licensees might make available on a

regular basis five minute blocks .offor

counter-advertisements directed at broad general

[ —

issues raised bz_ell‘igzsizigigg_igzglving certain
products, as a way of fulfilling this aspect of their
public service responsibilitles.'

Bevond these general consideratioﬁs, it is only
appropriate that the Federal Trade Commission defer
to the Federal Communications Commission on.questions
that yelate to the more precise mechanics of imple-
menting the concept of counter-advertising. That
these proposals are wofkablc does, however, seem
clear both from a review of prior FCC experience with

application of the Fairness Doctrine to cigarette ads

and from the submissions in this proceeding by those

versed in the mechanics of implementing access _xules.

We do, however, urge that the following points be
embodied in any final plan:

1. Adoption of rules that incorporate the guide-
lines expressed above, permitting effective access to
the broadcast media for counter-advertisements. These

rules should impose upon licensees an affirmative

QEEiggSiﬂn to promote effective use of this expanded

right of access.
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2. Open gggilabilityppﬁ one hundred percent oz
commercial time for anyone willing to pay the specified
rates, regardless df'whether the partj seeking to buy
the time wishes to advertise or "counter" advertise.

Given the great importance of product information, .

product sellers should not possess monopolistic

control by licensees over the dissemination of such 'W

information, and licensees should not be permitted to

discriminate against counter-advertisers w}lling°to

pay, solely on account of the content of their ideas.
L ——

3. Provision by licensees of a substantial amount

of time, at_no charge, for persons and groups that wish

to respond to advertising like that described above

but 1@25_323’£uqu to purchase available time slots.

In light of the above discussion, it seems manifest
-that licensees should not limit access, for discussions
of issues raised by product commercials, to those
capable of meeting a price determined by the profita-
bility of presenting one side of the issués involved.
Providing such free access would greatly enhance the
probability that advertising, a process largely made
possible by licensees themselvés, would fully and fairly

contribute to a healthy American marketplace.
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1N EXECUTIVE OFFICE OF THE PRESIDENT
l’.‘ > WASHINGTON, D.C. 20504

January 22, 1972

MEMORANDUM FOR JAMES B. LOKEN

1

FROM: Antonin Scalia

SUBJECT: FTC Fairness Doctrine Filing

As part of its broad inguiry into the Fairness Doctrine,
the Federal Communications Commission (FCC) requested views
on the applicability of the Doctrine to product advertisements.
The Federal Trade Commission (FTC) took the unusual step of
filing in another agency's proceeding to propose a concept
of "counter-advertising," which would provide a right of
broadcast access for the presentation of views contrary to
those raised explicitly and implicitly by product ads.

As stated fully in the attached FTC comments, the right
of access would apply against all commercials--somewhat
artificially categorized as follows for purposes of the
FTC's suggested rules:

(1) Ad claims that explicitly raise controversial
issues (e.g., an oil company ad asserting the
Alaska plpellnc will not harm the environment) ;

(2) Ads stressing broad, recurring themes in a

' manner that implicitly raise such issues (e.g.
"food ads which may be viewed as encouraging
poor nutritional habits");

(3) Ad claims that are supported by scientific
premises that are subject to controversy within
the "scientific community" (e.g., "a detergent
or household cleanser may be advertised as
capable of handling different kinds of cleaning
problems"); and

(4) Ads that are silent about the negative aspects
of the products (e.g., "in response to adver-
tising for some foods, emphasizing various
nutritional values and benefits, the public
might be informed of the views of some people
that consumption of some other food may be a
superior source of the same nutritional values
and benefits").
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The FTC suggests that this right of access be implemented
by FCC rules placing an affirmative obligation on broadcast
licensees to promote effective use of counter-ads, to provide
a right to purchase time for any advertising or countér-ad
purpose, and to require "a substantial amount" of free tlme
"for persons and groups that wish to respond" to ads.

By way of background, since 1961 the FTC and the FCC have
had a formal liaison agreement dividing agency responsibility
for guarding against deceptive broadcast advertising. The FCC
requires that, as part of a licensee's responsibility for the
content of all material aired over his station, the broadcaster
exercise reasonable diligence in preventing the broadcast of
deceptive ads. If the ad in question is of local origin, the
FCC will take action against the licensee without invoking
FTC processes. If the ad is of national origin, the FCC will
defer to the FTC's jurisdiction, and in most cases the FTC's
sanctions will be imposed on the advertiser and the advertising
agency, but not on the broadcaster.

These procedures have not been used to deal with either
institutional or product ads that explicitly or implicitly
raise controversial issues. Under the Fairness Doctrine, as
it has been developed by the FCC and the courts since the
early cigarette advertising rulings, broadcasters must provide
reasonable opportunity for the presentation of contrasting
views when one side of a "controversial issue of public
importance" is treated in an ad. In this respect, the FTC's
proposal would not change existing practices--although it .
gives them additional respectability at a time when Dean Burch ¢
may be trying to withdraw from them. (Moreover, it may be
going further than the present practice in implying that the
broadcaster cannot himself meet his fairness dbligations in
his programming, but must affirmatively seek out advocates
for contrasting viewpoints and provide them with air time.)

It is with respect to the two remaining categories of
ads (i.e., those involving controversies within the scientific
community and those that are silent as to negative aspects)
that the FTC goes over the edge. Although acknowledging that
any advertiser who falsely implies that a scientific claim is
well-established would probably be guilty of deceptive adver-
tising and hence reachable by ordinary FTC procedures, the
FTC asserts that counter-ads are a "more effective" means
of dealing with the problem. Likewise with respect to the
advertiser's failure to disclose "negative aspects" of his
product: It is "more efficient and more effective" to have
the FCC deal with these deceptions through compulsory counter-
advertising. In effect, the FTC is saying that the FCC, through
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its oversight of broadcast content, is better able to achieve
the regulatory goals that the FTC was established to serve.
No doubt. The FCC holds the very existence of the broad-
caster in its hands, and can achieve compliance with its
wishes by the mere raising of an eyebrow. The FTC, on the
other hand, is constrained by all sorts of inconvenient
procedural "safeguards" when it seeks to take action against
the deceptive practices declared unlawful. (The Justice
Department has the same problem--and seeks the same solution:
Do it through the FCC.)

What is most upsetting about the FTC filing, however,
is not its understandable abdication of the difficult
responsibility to make factual determinations concerning
deception. Rather, it is what I would describe as the
dilettantish nature and irresponsible flavor of its specific
proposals, in the best Ralph Nader-Tracy Westen tradition.
To appreciate this, you must read the Statement itself.
Although acknowledging that the FCC "does not possess the
expertise to speak definitively on this point," the Statement
concludes, in less than three pages and with no hard sub-
stantiation of the point, that the proposals "are workable"--
as though this were a minor detail. But the true spirit of
utter obliviousness to practicality can best be derived from
page 18, where, after listing five examples of situations
in which counter-ads could be required to point up "negative
aspects" of advertised products--examples related to products
which alone account for about 40% of all TV advertising--
the Statement confidently asserts that "the list of examples
could go on indefinitely." It apparently did not occur to
the FTC that that is precisely the problem. The same devil-
may-care attitude was displayed by Mr. Pitofsky (FTC Director
of Consumer Protection) in his response to préss inquiry
concerning who would establish the validity of the counter-ads,
which might of course be produced by irresponsible and
uninformed groups - (Quis custodiet custodes?): As though
this were a novel problem not completely thought through,
he replied that the FTC "might" have to monitor them to be
sure they did not involve false or deceptive statements--
although this could become "ticklish," since there might be
a First Amendment problem involved. Indeed.

It is possible that the FIC's proposals would devastate
the broadcasting and advertising industries--without even having
the welcome effect of reducing the number of TV ads, but on
the contrary increasing them by some indeterminate factor.
In my view, however, the real damage that has been done by
the filing consists not in the creation of any substantial
possibility that the proposals will be adopted--for they have
been put forward before by various groups, and the FCC is
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not receptive to them. The damage rather consists of the
association of this Administration ("the Republican FTC")
with a scheme that is viewed as not merely harmful, but
downright irresponsible, by broadcasters and major adver-
tisers., Even if there is virtually no possibility that
the proposals will be adopted, it is embarrassing to the
President to be indirectly associated with them, and we
- should make as much of an effort as possible to disclai
any connection. ¢

As to the most appropriate means of achieving this:
Neither an OTP filing in the Fairness Doctrine docket, nor
a formal letter from Tom to Dean Burch seems appropriate.
Both of these devices serve to give added stature to the
FTC proposals. Moreover, using such procedures for a
matter of this substantive triviality will diminish their
effectiveness on future occasions. Unless we are willing
to tell the FCC what it should do, I do not think we should
debase the filing or formal-letter procedures by using them
merely to criticize one possible alternative.

One feasible approach might be a letter from Tom to
Miles Kirkpatrick, expressing the Administration's concern
about the effects of the FTC proposal, and asking the
Commission to reconsider its position. It is unlikely
that this would achieve any reconsideration, but it would
certainly separate us from the FTC in the clearest possible
fashion. Another approach might be a planted question at
Tom's appearance before the Ervin Committee on February 2.
That would certainly achieve visibility, but the subject
matter is really not of the same cloth as the broad First
Amendment problems the Committee is considering. Finally,
there is the possibility of Tom's making a detailed
criticism of the FTC proposal in a major speech. He has
a speech scheduled for the middle of next month which
would be an appropriate occasion.

As soon as you have had a chance to digest this

memorandum, I would like to discuss the various alternatives
with you. Please give me a call when you are ready.

Attachment
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FOR RELEASE After 2:00 P.M., Thursday, January 6, 1972

COMMISSION SUPPORTS COUNTER-ADVERTISING
FOR CERTAIN TYPES OF PRODUCT COMMERCIALS

The Federal Trade Commission announced today, in a statement submitted to the Federal Communi-
cations Commission, that it supports the concept of “counter-advertising”, i.e., the right ol access to the
broadcast media for the purpose of expressing views and positions on controversial issucs that are raised by
commercial advertising,

The statement was submitted in response to the F.C.C.’s Notice of Inquiry concerning the Fairness
Doctrine, particularly in response to Part 111 of the Inquiry, entitled “Access to the Broadcast Media as a
result of Carriage of Product Commercials”.

Counter-Advertising, in the F.T.C.'s view, would be an appropriate means of overcoming some of the
shortcomimgs of the FTC's regulatory tools, and a suitable approach to some of the present failings of
advertising which are now beyond the F.T.C.’s capacity. The Commission noted that certain identifiable
kinds of advertising are particularly susceptible to, and particularly appropriate for, recognition and allow-
ance of counter-advertising, because ol characteristics that warrant some opportunity for challenge and
debate. Identifiable categories, along with examples of each, are as follows:

Advertising asserting claims of product performance or characteristics that explicitly raise contro-
versial issues of current public importance.— Claims that products contribute to solving ecologicul
problems, or that the advertiser is making special efforts to improve the environment generally.
Advertising stressing broad recurrent themes, affecting the purchase decision in a manner that
implicitly raises controversial issues of current public tmportance, — Food ads which may be
viewed as encouraging poor nutritional habits, or detergent ads which may be viewed as contri-
buting to water pollution.

Advertising claims that rest upon or rely upon scientific premises which are currently subject to
controversy within the scientific community. — Tcsl-suppmud claims based on the opinions of
some scientists but not others whose opposing views are based on different theories, different
tests or studies, or doubts as to the validity of the tests used to support the opinions involved in
the ad claims,

Advertising that is silent about negative aspects of the advertised product, — Ad claims that a
particular drug product cures various ailments when competing products with equivalent efficacy
are availuble at substantially lower prices,

4-0107
(morc)




-2.

* Stating that it is not essential that counter-advertising be presented in the 30 or 60 second spot format
so frequently utilized for commercials, the FTC suggested that “licensees might make available on a regular
basis five minute blocks of prime time for counter-advertisements directed at broad general issues raised by
all advertising involving certain products, as a way of fulfilling this aspect of their public service responsi-
bilities.”

The Commission said it defers to the FCC concerning the precise methods of implementation, but
urged that “the following points be embodied in any final plan:

1. Adoption of rules that incorporate the guidelines expressed above, permitting effective access to
the broadcast media for counter-advertisements. These rules should impose upon licensees an affirmative
obligation to promote effective use of this expanded right of access. '

2. Open availability of one hundred percent of commercial time for anyone willing to pay the
specified rates, regardless of whether the party seeking to buy the time wishes to advertise or ‘counter’
advertise. Given the great importance of product information, product sellers should not possess monopo-
listic control by licensees over the dissemination of such information, and licensees should not be permitted
to discriminate against counter-advertisers willing to pay, solely on account of the content of their ideas.

3. Provision by licensees of a substantial amount of time, at no charge, for persons and groups that
wish to respond to advertising like that described above but lack the finds to purchase available time slots,
In light of the above discussion, it scems manifest that licensees should not limit access, for discussions of
issues raised by product commercials, to those capable of mecting a price determined by the profitability of
presenting one side of the issues involved. Providing such free access would greatly enhance the probability
that advertising, a process largely made possible by licenseces themselves, would fully and fairly contribute
to a healthy American marketplace.”
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as a Result of Carriage of
Product Commercials
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STAfERENT OF THE FEDERAL TRADE COMMISSION

A. Introduction

The Federal Trade‘Commission submits this statement
to the Federal Communications Commission as an expression
of its views with regard to Part III of the FCC's Notice.
of Inguiry concerning the Fairness Doctrine, i.e., that
pért of the inquiry entitled "Access to the Broadcast
Média.as a Result of Carriage 5f Product Commercials".

As an agency with substantial responsibility for and
experience.with tha regulation of advertising oractices
and the development and enforcement of official policy
reépecting the impact of advertising upon the econony,
the Federal Trade Commission believes that it has infor-
mation and views that are relevant to this proceeding,
specifically with regard to the economic nature and

market impact of broadcast advertising and with regard




to appropriate governmental responses 'to these aspects
. of advertising. The following cémmenté express the
Commission's supporg for the developing concept ‘of
"counter-advertising”, or the right of access, in
certain defined circumstances, to the broadcast media
for the purpose of expressing views and positions on
issues that are raised by such adverti;ing. Althouch
the Commission recognizes the potential complications
and various difficult-problems with regard to implemen=-
fatiop and possible ultimate effects, the Commission
is of the view that some form of access for counter-
advertising would be iﬁ the public interest.

None of the comments contained in this statement
should be construed to indicate the Commission's views
or position with regard to any issue involved in any
adjudiéative matter. Indeed, this presentation is
based on policy considerations, and avoids specific
examples of the general points conveyed in order to

prevent any possible prejudgment of cases before the

Commission in an adjudicatory posture.

B. Magnitude of the Problem

While much has been said in submissions by other

parties concerning the social and cultural impact of




-- 3 =

broadcast advertising upon the national character,
relatively'little attention has been paid to the
economic role of advertising apnd its proper place

as a pro-competitive and pro-consumex force in a
free enterprise economy. It is, however, from this
latter'persgective that the ngeral Trade C?mmission

bl

approachés the question of determining a responsible,

effective governmental posture vis-a-vis broadcast
advertising. While others have sought additional

or different access rights premised upon a social or
‘cultural view of advertising, such considerations
are beyond the scope of this statement.

It would be difficult to overstate thelsignificance
of the advertising mechanism in the modern free enter-
prise economy. To a society that values highly
individual choice, the maximization of consumer
welfare, and technological progress, fair and
effective advertising must be of critical importance.

The technique of advertising permits producers to

speak directly to purchasers concerning these major
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economic decisions. This opportunity enables the
consuming public to be sufficiently informed of the
range of avallable options to be in a p051t10n,'

without external aid, to define and protect their

own interests through marketplace decision-making.

Advertising further provides sellers both a vehicle

and an incentive for the introduction of new products
and new product improvements.

It is'beyond dispute that Eor a host of consumer
goodsy broadcast advertising plays a predominant role
in the marketing process. In 1970, advertising .
expenditures in this country totaled almost $7 billion,
or approximately $115.00 per family in the United
States. $3.6 billion of this sum, or about $60.00
per household, was devoted to broadcast advertising.
The vast bulk of all broadcast_adverti;ing——$3.2
billion, or $52.00 per family--was television adver-
tising.

Broadcast advertising is dominated by a relatively
few major companies. In 1970, fewer than 100 firms
accounted for 75% of all broadcast advertising
expenditures. Ten firms were responsible for over
22¢ of all broadcast advertising expenditures, and

the comparable figure for television advertising is
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even higher. The top ten Qelevisioﬁ'advertisers spent
almost one-quarter of the money spent for television
advertising; the top five alone accounted for oéer 15%.
Moreover, méfe than half of all fV broadcast advertising
expenditures were accounted for by five product categories
--food, toiletries, automotive products, drugs, and

soaps and detergents--and the figure would have been

even higher had cigarette advertising been included.
Signifiéantlf, sales éresentatigns‘for thesé products
often raise issues, directly or implicitly, that relate
to some of the nation's most serious social problems--
drug abuse, pollution, nutrition and highway safety.
Much of advertising is truthful, relevant,
tasteful and - taken as a whole - a valuable and
constructive element in this nation's free competitive
economy. On the other hand, it is widely asserted that
advertising is capable of being utilized to exploit
and mislead consumers, to destroy honest competitors,
to raise barriers to entry and establish market power,
and that there is a need for government intrusion to
prevent such abuses.

It is plain that television is particularly effective

in developing brand loyalties and building market




shares. The carefﬁl combination of.visual and sound

effects, special camera techniques, the creation of

overall moods, and massive repeEition can result in .,
.

a major impact upon the views and ha?gts of millionrs

of consumers. Thus, television has done more for

advertising than simply providing animation to the

radio'voice} it has added a new dimension ‘to the

marKeéting process."
Finally, advertising today is largely a
one-way street. Its usual technique is to provide

only one carefully selected and presented

* fTelevision is now "an intimate part of most people's
lives and is a major factor in affecting their attitudes,
in bringing them information, and in setting their life
styles." Wnife douse ConiIerence Report on Food, Nutritiocn
and Health, ». 2. See 3Banzhaf v. F.C.C., 405 r.2d 1082
(D.C. Cir. 1968), cert. aenied, 396 U.S. 842 (1969):

"Written messages are not communicated unless
they are read, and reading reguires an affirma-
tive act. 3rcadcast messages, in contrast, are
‘in the air' . . . . It is difficult to
calculate the subliminal impact of this per-
vasive propacanda, which may be heard even if
not listened to, but it may reasonably De
thought c¢reater than the impact of the written
word." 405 F.2d at 1100-01.

See also Capital Broadcasting Co. v. Mitchell, Civ.
Action No. 3495-70 (D.C. Cir., Oct. 14, 1971) , uphold-
ing the constitutionality of the Congressional ban on
broadcast advertising of cigarettes.




aspect out of a multitude of relevant product charac-
teristics. Advertis%ng may well bg the only important
form of public discussion where there presently exists
no concomitant ﬁublic debate. At times, this may
produce deception and distortion where the self-interest
of sellers in disclosure does not coincide with the '
consumer's interest in information. i

All of these elements of the modern-day advertising
mechanism combine to éndow broadcast advertihsing with
an enermous power to affect consumer welfare.

C. The Role of the rederal Trade Commission in
Advertisinc Reculation

As a matter of first priority, the FTC is committed
to a program designed to remedy the dissemination of
false advertising. Ads that are false or misleading
clearly pdssess the potential of conve§ing misinforma-
tion, distorting resource allocations, and causing
competitive injury. The FTC is empowered to proceed
against such advertising and constantly strives to do
so, primarily by means of administrative litigation,
seeking various remedies that will vitiate the effects
of the challenged deception.

It is important, however, to recognize two limita-

tions upon litigation as a tool in the regulation of
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deceptive advertising. First, litigétion is generally

a lengthy and very costly device for the resolution of

conflicts and in many instances cannot be successfully
concluded qntil.the damage has been done. Further,
the Commission's resources are far too small to permit
a formal challenge to every caéé.of deception coming
to its attention, and we may select ériorities that
result in our neglect of some important instahces of
advertising. abuse. -Second, the litigation process may
be q'relatively unsatisfactory mechanism for determina-
tion of the truth or accuracy of certain kinds of
advertising claims. ﬁs suggested below, some
advertising is based on "controversial" factual

claims and opinions, and litigation may fail to
resolve the controversies involved.

The FTC has recently undertaken fé utilize a
supplementary tool for the encouragement of truth-in-
advertising. This technique is the systematic use of
information-gathering and public-reporting authority
under Section 6 of the FTC Act, in the form of a
program of submission, by all advertisers in selected
major industries, of substantiation for advertising
claims, for evaluation and use by the general public.
While this program alleviates some of the shortcomings

of litigation, it is nevertheless subject to two major
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limitations. First; this particuiar program can deal
effectively with only'those claims that purport or
appear to be ?objectively verifiable"; i.e., claims
which, if set forth carefully, must be based on and
supported by laboratory tests, clinical studies, or
other fully "adeguate" substantiating da%a. Second,
this program also is limited by the extent of available
resources. Even if the program succeeds in its expressed
goal of seeking and then screening substantiating data
with respect to a different product line each month, it
will not reach most of tﬁe broadcasting advertising
that appears each broadcast season.

In addition to being truthful, it would be desirable

for advertising to be "complete" in the sense that it makes

available all essential pieces of information concerning

the advertised product, i.e., all of the information

which consumers need in order to make rational choices
among competing brands of desired products. Where the
advertising for a particular poduct fails to disclose
the‘existence of a health or safety hazard involved in
the use of the product, or where it fails to provide
some other "material" informational element in a
circumstance in which such nondisclosu?e results in

a misleading impression concerning the advertised
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product, the FTC is empowered‘tquequi;e clear and
conspicuous disclosure of éhe relevant warning or
other information, through litigation.and/or rulemaking
procedures., ‘Moreover, failure to éisclose performarce
or quality data in a manner that would facilitate
cecmparison of the value of all c;mpétiqg brands is
also within the power of the FTC to—correct, at least
in those circumstances in which the nondisclosure
denies to consumers the kind of information Which is
foundsessential to the proper use of the advertised
product. .

The FTC's efforts to foster "completeness" by

means of such disclosures is subject to two impedi-

ments. First, required disclosures must compete for

consumer attention with the advertiser's own theme

and message. Given the limitations of ;hort commercials,
it is usually impossible to require inclusion of ‘the
entire range of material information which consumers

need and should have for intelligent shopping.* Second,

* The average 30 second spot contains only one major
selling point. Yet the consumer may wish to make his or
her choice with regard to many products on the basis of
a potential multitude of relevant characteristics. See
Testimony of Thomas C. Dillon, Hearings on Modern
Advertising Practices Before the Federal Trade Commis-
aion, October 22, 1971, p. 322, 343. (All citations
from the Hearings on Modern Advertising Practices are
from the uncorrected transcript, and may be supplemented
or contradicted by other testimony appearing elsewhere
in the transcript.) :
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the FTC's efforts are necessarily aimed at imposing
disclosure requirements upon advertisers who may
believe their self-interest is hindered by the
dissemination of tke informgtion in question. 1In
such cases, one cannot expect the disclosures to

be presented as clearly or effectively as would be
the case of presentations by advocates who ?elieve
in the infsrmation and want it to be used by viewers

and consumers.

D. The Role of Counter-Advertising

The Commission believes that counter-advertising
would be an ap?roPriate means of overcoming some of
the shortcomings of the FTC's tools, and a suitable
approach to some of the failings of advertising which
are now beyond the FIC's capacity. While counter-
advertising is not the only conceivable technique,

regulatory or otherwise, for ameliorating these

problems, it may be the least intrusive, avoiding as it

does the creation of additional governmental agencies or

further direct inhibitions on what advertisers can say.
Counter-advertising would be fully consistent with,
and should effectively complement, fhe enforce-

ment policies and regulatory approaches of the FTC,

to foster an overall scheme of regulation
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and policy which would deal comprehensively with many

important aspects of.adverﬁising, to insure with
greater certainty that advertising serves the public
interest. -

Any attempt to implement a general right of access
to respond to product commercials must adllow licenszes
a substantial degree of discretion in éeciding which
commercials warrant or require access for a response.
Certainly, it is implicit in the foregoing discussion

that pot all product commercials raise the kinds of

issues or involve the kinds of problems which make
counter-ads an appropriate or useful regulatory device.
It is equally clear, however, that the licensee's

discretion should be exercised on the basis of general

rules and guidelines which should, inter alia, spvecify
the general categories of commercials which require
recognition of access rights.

The FTC believes that certain iden£ifiab1e kinds
of advertising are particularly susceptible to, and

particularly appropriate for, recognition and allowance

of counter-advertising, because of characteristics
that warrant some opportunity for challenge and debate.
Such an opportunity has not been afforded sufficiently

by means of broadcast news or other parts of programming,
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and it is unlikely that it will or can be so afforded
by such means at any_time in the.fqture. Hence, it
is believed that cﬁallenge and deﬁaté'through counter-
advertisinq_wouid be in the public interest with
respect to the following categories of advertising:
1. Advertising assertina ‘“laims of product
performance or characteristics that exolicitlw

raise controvercsial 1ssues or current public
importance.

Many advertisers have resvonded to the public's

growiné concern with environmental decay b; claiming
that®their products contribute to the solution of
ecological problems, or that their companies are

making special efforts to improve the environment
generally. Similar efforts appear with respect to the
public's concern with nutrition, automobile safety,

and a host of other controversial issues of current
public importance. While other approaches could, of
course, be devisea, the most effective meané of assuring
full public awareness of opposing points of view with
regard to such issues, and to assure that opposing views
have a significant chance to persuade the public, is
counter-advertising, subjecting such issues to "free

and robust debate" in tﬁe marketplace of ideas.

The FCC has apparently already recognized the

existence of Fairness Doctrine obligations with regard
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to this category of advertising.* Hence, there is no

nead for further discussion at this point.

2. Advertising stressing broad recurrent themes,
affecting the ourcnase cecision in a manner that

imolicitl’ raises controversial issues Of currcnt
public impo-tance. o

Advertising for some product categories implicitly
raises issues of current importance and controvefsy,
such as food ads which may be viewed as encouraging
poor nutritional habits,** or detergent ads which may
be viewéd és contribuéing to wa£er pollutiog. Similarly,

some central themes associated by advertising with

* See In re Comnlaint of Wilderness Societv, Friends of
the Earth, et al. (£sso), 31 T.C.C. 28 729 (September 23,
1971): see also Letter to National Broadcasting Co.,

et al. (Chevron), 29 F.C.C. 24 807, p. 7, n. 6 (May 12,
1971). : '

** The White House Conference Report on Food, Nutrition
and Health, page 179: "The gaps in our public knowledge,
along with actual misinformation, carried by some media
are contributing seriously to the problem of hunger and
malnutrition in the United States." The Conference
Report noted that some commercial messages in food
advertising which purport to be educational are in fact
counter-educational: "No other area of the national
health probably is as abused by deception or misin-
formation as nutrition." The revort urged that action
be taken to recuire corrective information to the

public concerning anv prior deceptive advertising.

"This action is necessary to counteract the tremendous
counter-education of our children by false and misleading
advertising of the nutritional value of foods, parti-
cularly on television.” 2
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various product categories convey general viewpoints

and contribute to general attitudes which some persons

-

or groups may consider to be contributing factors to

social and economic problems of our times. For examzle,
ads that encourage reliance upon drugs for the resolution
of personal problems may be considered by some groups
to be a contributing cause of the problém of drug
misuse. Counter-advertising would be an appropriate
means of. providing the-public with access to,full
discussion of all of the issues raised by the above
types of advertising, thus shedding light upon the
perceived effects of ad%ertising upon societal pro-
blems.*

3. Advertisinc claims that rest upon or relv

upon scient:zic crenises wnich are currentlvy

subject to ccntroversy witnln tae scientizlc
community. '

Some products are advertised as being beneficial

for the prevention or cure of various common problems,

* Support for the application of Fairness Doctrine rights to
this general category of advertising can be found in Friencs
of the Earth v. FCC, Dkt. 24,566 (D.C. Cir., Aug. 16, 1971) :
"Commercials which continue to insinuate that the human
personality finds greater fulfillment in the large car with
the quick getaway do, it seems to us, ventilate a point of
view which not only has become controversial but involves

an issue of public imgortance. When there 1is undisputed
evidence, as there is here, that the hazards to health
implicit in air pollution are enlarged and aggravated

by such products, then the parallel with cigarette
advertising is exact and the relevance of Banzhaf in-
capable." '
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or as being useful for particular purposes becausc of

special properties with regard to performance, safety

and efficacy. For.example, a drué may be advertised as
effective ip.cufing or preventing various problems

and ailments. A food may be advertised as being of
value to various aspects of nufritional health or

diet. A detergent or household cleaﬁéér may be
advertised as capable of handling difficult kinds

of cleahing .problems.’ = 5 o &

_Such claims may be based on the opinions of some
members of the scientific community, often with tests
or studies to supportléhe oninions. The problem with
such claims is that the opinions on which they are
based are often disputed by other members of the
scientific community, whose opposing views are based
on different theories, different tests or studies, or
doubts as to the validity of the tests and studies used
to support the opinions involved in the ad claims.

If an advertiser makes such a claim in a manner that

implies that the claim is well-established and beyond

dispute, when in fact the claim is currently subject to
scientific controversy,.the advertiser probably would be
guilty of deceptive advertising, and the FTC is empowered

to take formal action to eliminate the deception.
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However, counter-advertising could be a more effective
means of dealing with such'casgs. For example, formal
government action against such claims.might, on occasion,
unfortunately cfeate the misimpressién of official
preference for one side of the controvérsy involved |

in the advertising. Counter-advertising would permit
continued dissemination of such claims while subjecting
them to debate and vigorous refutation, providing the
generél'publib with both sides of the story ‘on the
applicable issues. Such debate and discussion would
be a useful supplement to a continued FTC concern with

other forms of abuse of advertising in this general

category.

( ‘4. Advertisincg that is silent about negative
J aspects of the acvertiseg oDrocuct.

We have noted some shortcomings of the FTC's efforts
to foster "completeness" by imposing disclosure reguire-
ments. In these and other circumstances, the FTC
believes that counter-advertising would be a more
effective means of exposing the public to the negative
aspects of advertised products. This is especially true
for situations in which there is an open guestion as to
the existence or significance of particular negative

aspects.
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For example, in response to advertising for small
automobiles, emphasizing the factor of low cost and
economy, the publié could be informea'of the views of
some people, that such cars are considerably less sa-e

than larger cars. On the other hand, ads for big cars,

emphasizing the factors of saféty and comfort, could

be answered by counter-ads concerning the greater

pPollution arguably generated by such cars. In resconse
to advertising for some foods; emphasizings various
nutrjtional values and benefits, the public might be
informed of the views of some people that consumption
of some other food may be a superior source of the same
nutritional values and benefits. 1In response to adver-
tising for whole life insurance, emphasizing the factor

of being a sound "investment," the public could be

informed of the views of some people fﬁat whole life
insurance is an unwise expenditure. In response to
advertising for some drug products, emphasizing efficacy
in curing various ailments, the public could be informed
of the views of some people that competing drug products
with equivalent efficacy are available in the market at
substantially lower prices.

This list of examples could go on indefinitely, for

the existence of undisclosed negative aspects, or
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"trade-offs" of one sort or another, is inherent in
all commercial products and thus in all advertising.
Rather than forcing all advertisers to disclose all
such aspects*inlall of their own ads; it is more
efficient and more effective to providé for such

disclosures, to the maximum extent possible, througih

counter-advertising.

E. Inclementation of These Pronosals

b ]

While adoption of these suggestions may impose
additlonal economic and social costs, the extent of
such costs will largely derend on the mode of imple-
mentation. The FTC does not possess the expertise to
speak definitely on this point, but it would appear
that adoption of a variety of procedures and limita-
tions could minimize the costs involved in these
proposals, to a point where the countervailing public
benefit far exceeds any loss.

For example, the Commission recognizes that it may
be desirable to impose strict limits upon access rights

within each category. In addition to limitations on

the frequency and duration of replies in each category,

it might be appropriate to prohibit replies to particular

ads (as opposed to all advertising for certain product

categories), at least for some types of advertising
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problems. For example, with respect to the problems
and issues raised by general ad'themes, it might be
appropriate to reqﬁire replies td apply to all
advertising'involving the theme or product in question,
rather than being aimed at one particular ad or one
particular brand. Such a limitation, however, would
be inappropriate with regard to some'bEher categories,
such as "public issue" ads, that explicitly raise

controversial issues of current public impoxtance in

connegtion with the marketing of particular brands.

Further, it is not essential that counter-

advertising be presenfed in the 30 or 60 second spot
format so fregquently utilized for commercial adver-
tisements. In fact, that procedure might unacceptably
increase either the cost of commercial advertising,
thereby possibly raising barriers to entry into some
consumer goods industries, or the percentage of
broadcast time devoted to disconnected spots, thereby
increasing the proportion of broadcast time devoted to
selling and decreasing the proportion devoted to
programming and entertainment. While there is reason
to doubt that regular news or public service programs
can effectively serve the counter-advertising function,

short spots are not necessarily the only alternative.




ST -

For instance, licensees might make available on a

regular basis five minute blocks.of prime time for
counter-advertisements directea at broad general.
issues raisgd by all advertising involving certain
products, as a way of fulfilling this aspect of their
public service responsibilities.’

Bevond these general consideratioﬁs, it is only
appropriate that the Federal Trade Commission defer
to the Federal Communications Commission on .guestions
that yelate to the more precise mechanics of imple-
menting the concept of counter-advertising. That
these proposals are wo;kable does, however, seem
clear both from a review of prior FCC experience with
application of the Fairness Doctriné to cigarette éds
and from the submissions in this proceeding by those
versed in the mechanics of implementing access rules.
We do, however, urge that the following points be
embodied in any final plan:

1. Adoption of rules that incorporate the guide-
lines expressed above, permitting effective access to
the broadcast media for counter-advertisements. These
rules should impose upon licensees an affirmative
obligation to promote effective use of this expanded

right of access.
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2. Open availability of one hundred percent of

commercial time for anyone willing to pay the specified
rates, regardless 6f'whether the party seeking to buy
the time wi§hes to advertise or "counter" advertise.
Given the great importance of product information,
product sellers should not posseés monopolistic
control by licensees over the dissemihétion of such
information, and licensees should not be permittec to
discriminate against counter-advertisers willing to
pay, golely on account of the content of their ideas.
3. Provision by licensees of a substantial amount
of time, at no charge}-for persons and groups that wish
to respond to adveftising like that described above
but lack the funds to purchase available time slots.
In light of the above discussion, it seems manifest
-that licensees should not limit access, for discussions
of issues raised by product commercials, to those
capable of meeting a price determined by the profita-
bility of presenting one side of the issues involved.
Providing such free access would greatly enhance the
probability that advertising, a process largely made
possible by licensees themselves, would fully and fairly

contribute to a healthy American marketplace.




January 18, 1972

MEMORANDUM FOR MR, PETER FLANIGAN

Senator Sam J. Ervin, Jr., Chalrman of the Senate Subcommittee on
Constitutional Rights has iavited me to testify before his Subcommittee
on Wednesday moraing, February 2, 1972. Senator Ervin has asked me
for my views on “the Administration's policy toward the public broad-
casting system” and the potential of cabie television and its possible
impact on first amendment considerations

As 1 am sure you will remember, Senator Ervin began his hearings on

the broadcast and printed press and their relationship to the first
amendment last October. During the first set of hearings, which

received considerable public atteation, the following testified: Dean Burch
and Nicholas Johnson, Frank Stanton and Walter Cronkite, Julian Goodman
and David Brinkley, Fred Friendly, Congressman Ogden Reid, a
representative of the New York Tlmes, two working journalists {rom
Nebraska, broadcasting representatives from North Carolina, and

various profeseors who discussed both the history of the first amendment
and the Fairness Doctrine as it now relates to the broadcasting industry.
Senator Ervin has asked several members of the White House staff to
testify including Herb Kleln, Fred Malek, and Chuck Colseon. All have
declined invokiag executive privilege. ANC Chalrmaa, Dole, was asked
and declined. Attoraey General, Johs Mitcheli, declined but suggested
the Committee hear from Assistant Attorney General, Willlam Rehnquist.
Ervin turned him down as not being sufficieatly authoritative.

I have discuesed this reguest with Clark MacGregor's office. They find

a0 objection and fee! It would be difficult to tura them down because it's
not possible for me to lnvoke executive privilege. I have been assured

by Seaator Hruska's staff that both Senator Ervin and Senator Hrushka do
not expect, and will not ask, me to snswer questions concerniag the
several instances regarding this Administration and freedom of the press.
if we accept Senator Ervin's lovitation, it will be necessary for us to sort
out within the White House our position on the Fairness Doctrine, but I
think that this is lmportaat and now would be & good time,

Clay T. Whitehead

B Lamb:mbc

cc: DO Records
DO Chroa
Mansur /
Whitehead 2
Lamb 2
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I am pleased to be able to appear before you today, to
discuss some aspects of those values embodied in the First
Amendment which I conside;i;he overriding concern of my Office
to protect. I will ad&resg‘my remarks specifically to the
First Amendment implications of the two most significant
innovations in our mass communications system during the
past decade.

The first of these is cable television, or CATV. Coaxial
cable is a technology which enables large numbers of electronic
signals--television signals included--to be carried ‘into the
home on a single copper line. There is in theory no limitation
on the number of signals which can be @w carried if the line
is thick enough; cost limitations now set the practical
limit gt approxlmately 40 television 519nals {

T dnnset foioe 9 iadrerd 7w poreand Tlnss

As I am sure you immediately- grasp, cable has the

revolutionary effect of converting television from a medium

of scarcity into a medium of abundance. Forty channels are

much beyond present and immediately anticipated demands for

/j"" Lrte A
v TN O

telev151on space. Moreover, cable provides certain capacities

/5 2
which are not now available within our mass communications
¥
system. One is the capacity to finance programming by direct
l'.h
charges to the viewer, instead odeirectlw through advertisers

who sell their products to the viewer. This has several
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effects: f&rst, it enables the viewer to have much more
immediate control over the types of programming that are
offered. Second, it enables the intensity of viewer approval
to be reflected in a marketplace which now responds only to
the numbers of viewers who approve. Thus, under our present
mass communications system_the program which is the greatest
success is that which can induce the largest number of people
to watch--even though all of them may be only"moderately
interested. Cable, on the other hand will enable a relativelf
small number of viewers who have an extréordinarily strong
desire for a certain type of program to register that desire
in the marketplace and obtain that programming by paying a
price commensurate with the small number of purchasers. It
is an unfortunate fact that under our present system, a
network program which is watched by 15 million viewers is a
financial disaster. With cable, an audience as small as 3
million might be aBle to purchase the kind of programming it
wants.,

The second new capacity which cable provides for our
mass communications system is a limited ability for viewers
to interact with the program source. That is to say, messages
indicating yes-or-no answers, or approval or disapproval can
be transmitted from the home receiver to the disseminating

station. The potentials of such a capacity for our democratic

processes[’ By a sudden leap of technology, the town meeting

sdould be J,pareuT:
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once again becomes feasible, even in our major urban neighbor-
hoods. School boards, Parent-TeachengwAssociations and labor
unions acquire the capacity to obtain a much more accurate
estimate of the views of all their constituents.
There are, of course, many other benefits which cable may
- Sevvices
provide--accounting and 1ibrar%\for the home, remote medical
diagnosis, universal access to computers, instant print-out
of the morning newspaper. Having mentioned these, I will
leave them aside in my further discussion because I wish to
focus upon the First Amendment implications of cable in the
mass communication field.
All of the above paints a picture of immense technological
revolution. But it means more than tha£. It is of interest

(=LAt a~e A2
to this Committee because it implies an ove:turningzof the

basic premises upon which we have sought to regulaté electronic
communications within the confines of the First Amendment.

In earlier sessions of these hearings, you have heard three
principal justifications for government intrusion into the
programming of broadcast communications: First, the fact of

Government licensing, justified by the need to prevent inter-

ference among broadcast signals. But with cable, there is

- S, P j\

nothing broadcast over-the-air, no possibility of interference,

-~ ¥ L

and hence no need for Federallicensiﬁg. Second, "the
public’s / :
s ownership of the air waves" which the broadcaster

uses. But the cablecaster uses only his own copper to carry.

—
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his signals. Third, the relatively low physical limitation
upon the number of channels which can broadcast in any single
community--meaning that oligopoly control over the electronic
mass media is in effect conferred by Federal license. But
the number of feasible cable channels far exceeds the anti-
cipated demand for use. E

What I am suggesting is that modern technology has now
confronted our society with the embarrassing question,
whether the reasons it has given in the past forty-odd years
for denying to the broadcast media the same First Amendment
freedom enjoyed by the print media are really reasons--or
only rationalizations. Why is it that we now require--as we ++ - 7.7
do--that radio and television broadcasters present a certain
proportion of public affairs programming, amcert;iéhgfoportion
of agricultural programming, a_ceataiﬁ:%;b;ortion7?f-feligious
programming? Why is it that we require them to be Efgzihhin
the presentation of controversial issues? 1Is it really because
we have had the necessity for such requirements foisted upon
us by the unavoidable need to determine who is the most
responsible licensee? is that really the reason? Or is it
rather that we have, as a society, made the determination

that such requirements are good and therefore should be imposed
by the Government whenever it has a pretext to do so? And
if it is the latter, is this remotely in accord with the

principle of the First Amendment, which (within the limitation
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of lawsagainst obscenity, +iab¥e and criminal incitement)
forbids the Government from determining what it is "good"
and "not good" to say?

This stark question is, I say, inescapab%V posed by
cable technology. For the manner in which we choose to
regulate cablecasters willhplace us clearly and squarely on
one or the other side of this issue. Perhaps the First
Amendment was ill conceived; or perhaps it was designed f;*
b¥ a simpler society in which the po&er 03 mass media
over the nation was not as immense as it is today; or perhaps
the First Amendment was sound and means the same thing now

The Vswer To how
as it did then. IJlewever we as a nation feel on these points,}”
~She—anewer is now being framed as we begin to establish the
structure within which CATV will grow.

Because the President realizes that such fundamental
issues are involved, he has determined that the desirable
regulatory structure for the new technology should not be
left exclusively to the ordinary regulatory processes of
the administrative agencies. It is a matter which deserves

the closest and most conscientious consideration of the

executive and legislative branches. For this reason, the

[

ot LAANL _
President established last August a Cabinet level Committee
to examine the entire question and to present to him various
options for his consideration. Not surprisingly, considering

the magnitude and importance of the subject, the work of the
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Committee is not yet completed. I assure you, however, that
First Amendment concerns such as those I have been discussing
are prominent in our deliberations--as I hope they will be
prominent in yours, when the Congress ultimately resolves

this issue.
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I now wish to turn to what I consider the second major
innovation in our mass communications system during the past
decade~--the establishment of a government-supported system
of public broadcasting. There are several ways in which this
development bears closely upon the First Amendment. I have
always considered that theﬂright of free speech has an implicit
c%}elative--similar to the'Establishmené"restriction added to
the free-exercise-of-religion clause of the First Amendment.®
That is to say, just as free exercise of religion cannot be
fully achieved when there is a state chufch}sﬁngﬂn, so also
the benefits of free speech cannot be achieved when the
Government establishes its own extensive mass communications
system. It is perhaps as 'well that an "establishment" provision
was not #dded to the free-speech clause as it was to the free-
exercise-of-religion clause, because it is difficult in the
area of free speech to be as categorical, There is no need
whatever for the Gévernment to establish a church; but there is
some requirement for the Government to convey to its citizens
information about what it is doing and seeking to do. Never-
theless, surely the spirit of an establishment clause resides
in the free speech portion of the First Amendment, amst so et ag o
Howwoudd preclude such massive Government invoivémenérgstab-
lishment of a Federal network. It is for this reason that, when
Federal support of public broadcasting was determined upon,

a structure was established that would insulaté the system

as far as possible from Government interference.




The concern went, however, even further than this. Not
only was there an intent to prevent the establishment of a
Federal broadcasting system, but there was also a desire to
avoid the creation of a large, centralized independently-run
broadcasting system financed by Federal funds--that is, the
"Federal establishment" of g particular network. The Public
Broadcasting Act of 1963 like the Carnegie Commission Report
which gave it birth, envisioned a system founded upon the
"bedrock of localisnu" }fhe purpose of the national organi-
zation being to serve the needs of the individual local
units. Thus it was that the national instrumentality created
by the Act--the Corporation for Public Broadcasting--was
specifically excluded from producing any programs or owning
any interconnection (or network) facilities.

Public broadcasting has in general been a success.
The First Amendment concerns that I have been discussing are,
however, so important that we think it necessary to examine
the practical operation of the system closely in light of the
first 5 years' experiqﬂje under it. Such examination diSplagzm
a strong tendency--understandable but nonetheless regrettable--

towards a centralization of practical power and authority,ﬁ%er

AA LA

all the programming developed and distributed by}pﬁblic funds.

Although the Corporation for Public Broadcasting owns no inter-

o NN
connection facilities, it funds entirely another organization

which does so. Although it produces no programs itself, the-

vast majority of the funds which it receives are disbursed--

{ r\..‘




not in unqualified grants to the local stations, for such

by
programming use as they see fit--but,grants to a relatively

few "production centers" for such programs as the Corporation
itself deems desirable--which are then distributed over the
Corporation's wholly funde? network.

I do not say the programming that has resulted is bad.
Much of it is very good; some is an imitation, or even an exact
duplicate, of programs and personalities seen on commercial
television; there is probably less of an emphasis on the
instructional and educational than many would like. But,
good or bad, the point, for purposes of this Committee's
inquiry, is that there are signs of the developmen£ of a
Government-funded "Fourth Network," the basic content of
whose programming is decided upon centrally. "~ I think this
development is regrettable and dangerous. It was doubtless
caused to some extent by the desire to make more efficient

public breadeasiin

use of the very limited funds wﬁich were initially available--
but it has never been pretended that the First Amendment,
oR the entire Constitution for that matter, makes for efficiency.

There is yet another reason why a movebc;:dliess centralization
of public broadcasting is desirable. And this reason also

ha§ somethipg to do with the First Amendment, in that it concerns
the broader values of which the First Amendment is merely

one illustration. Those broader values may be loosely described
by the word "diversity." The First Amendment is not an isolated

phenomenon within our social framework, but rather one facet




of a more general concern which runs throughout. Another
manifestation of the same fundamental principle within the
Constitution itself is the very structure of the Nation which
it established--not a monolithic whole, but a federation of
separate states, each with the ability to adopt divergent laws
governing the vast majorit; of its citizens' daily activities.
This same ideal of variety and diversity has been apparent
in some of the most enduring legislation enacted under the
Federal Constitution.f The Sherman Anti-Trust Act, for example,
was not merely a determination that mondpoly is economically
_ harmful, but also an affirmation of the social value of
'Jhdiverse, separately owned small business.ﬂ

So also, the Communications Act of 1934. Unlike the
centralized broadcasting systems of other nations, such as
France and England, the heart of the American system was to be
the local station, serving the needs and interests of its local
community--and manéqed, not according to the uniform dictates
of a central bureaucracy, but according to the diverse judgments
of separate individuals and companies. The pull of uniformity
is often difficult to resist, and the ideal of diversity has
not always been achieved.

But in 1967, when Congress enacted the fqblic Broadcasting
Act, it did not abandon the ideal and discard the "noble experiment"
of a broadcasting system based upon the local stations and

ordinated towards diversity. That would indeed have been a

contradictory course, for the whole purpose of public broadcasting,




as seen by all its adherents, was to increase diversity, by
enabling programming for minority tastes too small to be
served by the mass-oriented commercial systems. To use
Government funds for the establishment of a "national network"

similar to the BBC would have been the precise antithesis of

this goal.
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I am pleased to be-abite to appear before you today, to
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Amendment which dreonmides itAan important concern of my

Office to protect. I wish to address my remarksﬁspcci;ically

to the First Amendment implications of the two most signifi-

cant innovations in our mass communications system during the

past decade,

The first of these is cable television. Coaxial Cable a-s-u- s

ecimodeppmuhash enabl??/a.rge numbers of electronic q1gn?15-—-
Li, by e oIt by

television sig 1als included--to be carriec}‘intg the home

eingia=lirre, ’1hel eis rn-é-l-rmy no,\11m1tat1on on the number of

- prarsadd G ,‘,q
signals which can be caxaiedd: Yo IWM-H}@

L8
Q
“o. dica= it AT appr ommai-ely*?ﬂ*‘telcv% o
/ ® 74 . for i :
Gmmfm']—cu'b-}ﬁ original use,was dme "CATV'", or Community o

the use of cable to carry broadcast signals igh master

.

antennah@e homes in areas where reception was difficult. In recent

yealrs, however, use of the technology has progressed far beyond that,

re!sy .[y:’fd'm: To ““f‘"T h“fﬂ'l!mu : farc{,;:a.‘f crnc:
ﬁaj '/éab]c systems now use microwave %—wui-nmﬁuﬂ-mym‘s from St .
.S'n.ae

beye-nd—l—hm originate vede

emm)- programming t\-hd—dﬂ.na.t-e L o 1 NERE SR EE UL YA VE R SR SR VAN g 0
S9encies.

private individuals, organizations, schools, and municipal séeviees,

&




o R e ¢ e L 7 R Y

PRI S R

/

Cer—ecmd

=

Lmz_, AT L LN =

1r! the futurc,

e mepweh=ws accounting and library services,

for=ibretvers:, remotc mt.du:.a] diagnosfses, access to computers,
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But I wish to focus upon the immediate consequences of cable,
and in particular its impact upon mass communications.
I do not have to belabor the point that the provision of 25 to
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40 television channels where once there were only four or exensten
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drastically alters the character of the medium, It

a medium of scarcity into a medium of abundance,
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B gconomic rcalities make it very unlikely that any particular

community will have more than a single cable systemg unless some
c
structural preventive or regulatory prohibition is established,
we may find a single individual or corporation sitting astride #m ?‘ ‘J"'
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means of mass communication in ?s area$S,
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once again becomes feasible, even in our major urban neighbor-
hoods. School boards, Parent—TeachengrAssociiE;pﬂé and labor
unions acquire the capacity to obtain a much more accurate

estimate of the views of all thei;/ponstituents.

/ . -
There are, of course, many other benefits which cable may
Sevvices
provide--accounting and,librar%\for the home, remote medical
diagnosis, universal access to computers, instant print-out
of the morning-newspaper. Having mentioned thesg,l will |

leave then aside in my further discussion because I wish to

focus”upon the First Amendment implications of cable in the

mass communication field.
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q? In earlier sessions of these hearings,-yeﬁzhave heard three
principal justifications for government intrusion into the

Ty forit o

programming of broadcast communications: & the fact of

Government licensing, justified by the need to prevent inter-

ference mmewe broadcast signals. But with cable, there is

nothing broadcast over}zhe};;rJ no possibilit?,of[interference,
‘. : ."-—-‘ . _‘,.-_,,-_........‘-‘_. 4 . .“.
and hence nojneed for Federal Hcensingl gecond, "the
pablic’s . ) » _
Governmentls ownership of the air waves" which the broadcaster
Roro b wpe T
uses. But whe cablecaads . Y
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hiro—a-irerronbe;— fhird’ the : limitation
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upon the number of channels which cannbroadcast in any e
“w

SRy - -meaning that‘oligOPOIy control over the electronic

mass mediaJ'w in effect conferred by Federal license. But

the number of feasible cable channels far exceeds the anti-

cipate demazd for usi

eswbsewmta our society with the embarrassing questiong Alpb
Jivemlvow the reasons Le—har given in the past forty-odd years
for denying to the broadcast media the same First Amendment

freedom enjoyed by the print media ems really reasons--or

only rationalizations. Why is it that we now requlre*{ﬁs welm%édf

Lok
do)hthatﬂradio and television present a.aa;§§23?f
O = - ¢ weas],

)
s

o *@?ﬂ@w

nanb:ﬂah&e_SBéd—be—éebermrné-/

rather that we have, as a society, made the determination

that such requirements are good and therefore should be imposed
by the Government whenever it has a pretext to do so? And

if it is the latter, is this remotely in accord with the

principle of the First Amendment, which (within the limitation

"~
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I bel
of lawfagainst obscenity, eraba‘.‘efmd criminal incitement)

forbids the Government from determining what it is "good"

and "not good" to say?

This stark question is, <&—sayp inescapabl}f posed by

cable technology. «#g® the manner in which we choose to,

regulate cabl?ifmﬁﬂ 11l place us quarely on
( one or the other side of this issue. Perhaps the First

Amendment was ill conceived%do_r perhaps it was designed Fﬂ"

b¥ a simpler society in which the power of mass media
ofiaihsendses® was not as immense as it is toda%.o_r perhaps

the First Amendment wa# sound and means the same thing now

Tlc Inswer To how
as it did then. sb?eve-r we as a nation feel on these m:.nts/"/
5 A framcd as we leaguiedoes establish the

structure within which Gu"‘.."‘:_i.’ will grow. g

Because the President realizes that such fundamental
issues are involved, he has determined that the desirable

regulatory structure for the new technology should-net—be

teft—excltusivelyto—theordimary—regutatory-—processes—os
Ahre—administrative—agenties—It—Is—amatter—wirich deserves
the closest and most conscientious consuﬂeratzo; of thef“‘"‘ f"ﬁ"{f
executive and legislative bra_nches? For this reason,

Pesisdont egtablished last Aug-a«s-t a Cabinet level yémm:.ttee

to examine the entire question and to -p-rm—m various
. . : ™ i e f
options for his consideration. Not surprisingly, censiderimns

the magnitude and importance of the subject, the work of the
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Committee is not yet completed. I assure you, however, that
First Amendment concerns such as those I have been discussing

are prominent in our deliberations--as I hope they will be

prominent in yours?r;hen the Congress ultimately rgsoives Gf“”'4"

this issue.
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" INSERT 1

As this Subcommittee is aware from earlier testimony, one of the

most severe problems which must be faced by broadcasters today

- -
is the allocation of limited broadcasting timeA allocation among

various types of programming, and allocation among the many groups

and individuals who demand time for their point of view. Cable,
if it becomes widespread, may well change that by making the
capacity of television, like that of the print media, indefinitely

expandable, subject only to the economics of suppy and demand.,

A
INSERT B ;

The second aspect of this new technology which bears on the First
Amendment is, to my mind, the more profound and fundamental,
because it forcesem us to question not only where we are going

in the future, but also where we have been in the past., That aspect
consists of this: the basic premises which we have used to
reconcile broadcasting regulationg with the First Admendment

do not apply to cable,
¥
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: per
/nd there are various ways of disbf-rsing any monopoly control

over what is programmed on cable channels,
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INSERT 3
B E
Whdat-is it that our courts repeatedly intervene to decide, or require

the FCC to decide, what issues are controversial, how many sides
of those controversies exist, and what '"balance' should be required
in their presentation? Is it really because the detailed governmental
imposition of such requirements is made unavoidable by oligopoly
control of media content or ho-o-ze-ui the need to decide who is a

responsible licensee?
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My. Richard ¥, Jencks
Vice President, Washington
Columbia Broadcasting System, Inc.

oY
onon ¥ € * '
UL otreet, N.¥.

Washington, D.C. 20036

Dear Dick:

Thank you for your letter of February 4 and for the corments about my
remarks to the Ervin Subcormittee. I appreciate your taking the
time to let me know your reaction to the Administration's position.

With best regards.
Sincerely,

signed
TOM

Clay T. Whitehead

cc:

DO Chron

DO Records ’
Whitehead (2)—
LKS Subject

LKS Chron

Mansur

LKSmith: j8m 2/9/72
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(202) 296-1234

Richard W, Jencks
Vice President, Washingtun

Dear Tom:

Please let me express to you my strong approbation of the stand
you took last Wednesday before the Ervin Subcommittee with re-
spect to the subject of counter advertising.

I do not think it is generally realized how destructive that pro-
posal would be to the continuance of advertiser-supported broad-
cast media in this country -- a consideration which is itself a
First Amendment issue - as well as the implicit defects of the
scheme itself, some of which you pointed out in your testimony.

In any event, particularly in view of the exposure given to Chair-
man Kirkpatrick's views, we are deeply appreciative that you chose
to speak out on this subject with such directness.

With best personal regards.

Sincerely,

Duh

Mr. Clay T. Whitehead

Director '

Office of Telecommunications Policy
Executive Office of the President
1800 G Street N. W.

Washington, D. C. 2050k

February 4, 1972
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Responses of Clay T. Whitehead to Questions
Raised by Senator Roman L. Hruska Regarding
First Amendment Implications of Public

Broadcasting and Cable Television

Question #1 - The goals to be achieved for public
broadcasting were* initially derived from early educational
radio and television services which developed in response
to the educational needs of local communities and the
instructional programs of state and local educational
entities. The Carnegie Commission on Educational Television
built on these educational broadcasting goals and created
the concept of public broadcasting, which was intended to
include more than classroom instructional services and
other strictly educational broadcast services for use
outside of the classroom. The intent was to have the
Corporation fund programming in a wide variety of fields,
including drama, culture, and art. The Congress followed
this intent in the Public Broadcasting Act of 1967,
although there was some uneasiness expressed about the
Corporation's funding of entertainment programming.

In its programming operations, CPB has provided
entertainment, "cultural uplift," public affairs and other
types of programming. These do tend to appeal to a cultural
and economic elite. I think, however, that there is no
doubt that the more emphasis CPB gives to instructional
services, adult education broadcasts, and programming for
the learning needs of children, the more CPB is appealing
to a broader, more diverse audience. Both types of
programming are desirable; it is a question of emphasis.

We believe that CPB should work more closely with the

local educational stations to see where the balance should
be struck between both types of program services to achieve
the greatest benefit to the public.

Questions #2 and #3 - Foundations, in general, and the
Ford Foundation, in particular, have contributed much of
the financial support for the development of public broad-
casting. No single private or public entity has contributed
as much as the Ford Foundation--nearly $200,000,000 in all.
Obviously, when any entity--including the Government--spends
large sums of money upon an enterprise it looks to see that
the enterprise is developing along the lines that it desires.
There is nothing wrong about this; indeed, it would be
irresponsible for any private or public donor to dispense
money willy-nilly, without regard to success in achieving
the desired goals.
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On the other hand, it is certalnly legitimate to
question whether it is appropriate for a social institution
as important as public broadcasting to be substantially
directed along the lines desired by any single entity that
is not accountable to the public. The Ford Foundation,
for example, is well known to be particularly interested
in public affairs programming. Naturally, this interest
underlies the Foundation's funding decisions and affects
the balance among various types of programs that are made
available to the public.

The inappropriateness of dominant influence by a
single private source--however benevolent that source may
be--is one of the reasons the Administration believes that
public financing for public broadcasting should be estab-
lished on a sound, fiscally responsible and stable basis.

Question #4 - In 1967, when the Congress enacted the
Public Broadcasting Act, a question was raised as to how
the Congress could maintain responsibility for CPB's use
of Federal funds. The matter was resolved by including
a pravision in the Act allowing for an audit of CPB by
the General Accounting Office. To my knowledge, Congress
has mot used that provision.

Question #5 - The President's Cabinet committee on
broadband cable television was formed in June 1971, and
has apent a considerable amount of time analyzing the
fundamental and difficult policy matters which it must
resolive in order to make its recommendations to the
President. There has been steady progress in the
committee's work, and there is nothing "holding up" its
recommendations except the complexity of the task.

Question #6 - The Cabinet committee has considered a
number of different approaches for cable development which
will enhance opportunities for free expression. While it
would be inappropriate for me to discuss the details of
the committee's current deliberations, I can highlight
some of the First Amendment objectives that public policy
should set for cable television. One of the most important
objectives is to facilitate access to cable channels for
both program production and program reception. Another
objective is to guard against the dangers posed by the
fact that, in most instances, provision of cable trans-
mission services will be a natural monopoly. Furthermore,
as cable develops over-the-air broadcasting must be allowed
to continue to provide essential public services that will
contribute to the total diversity of programming and program
sources.
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There are various ways to achieve these First Amendment
objectives for broadband cable development. There could be
broadcast-type regulation for cable, with use of the Fairness
Doctrine, paid access requirements, program "anti-siphoning"
rules, etc. A strict common carrier approach could also be
chosen, which would require complete separation of program
supply and distribution functions. Another approach may be
to require vertical disintegration of the program production
and program distribution functions, in order to avoid excessive
concentration of control over access to cable channels. Other
approaches and variations on the above are also possible.

Whatever the approach ultimately chosen, the Cabinet
committee will be guided by the fundamental goal of fostering
the opportunities for free expression which broadband cable
promises for the future.

Question #7 - OTP has not advised the Federal Communi-
cations Commission on the First Amendment implications of
the FCC's new rules regarding access channels, cable program
content, and other cable services not related to the retrans-
mission of television broadcast signals. The Administration's
views on these aspects of cable television will be based on
the Cabinet committee report. As I noted earlier, free speech
considerations are prominent in the committee's deliberations.

While we take no position at this time regarding those
aspects of the FCC's proposed rules not related to retrans-
mission of broadcast signals, we nevertheless support prompt
implementation of the entire package, with broad industry -
support. We think this is essential to enable the develop-
ment of this promising new technology to proceed.

The framework and national policy for cable requlation
is a matter of crucial importance to our society, and it
requires the most careful congressional consideration as a
matter of mass media structure. The FCC rules will serve to
permit cable growth while that deliberation is proceeding and
yet not foreclose the opportunity for congressional review
and readjustment of the long-run policy. Indeed we would not
urge final implementation of the FCC's new cable rules if we
thought that this would have the effect of foreclosing any
practical evaluation of a broad, long-range policy for broad-
band cable technology. We believe, however, that implementation
of the rules will not have this effect, and that the FCC rules
could serve as a transitionary approach to the ultimate public
policy treatment of cable technology.
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Thursday 10/28/71

We have called Mr, Ehrlichman's office to ask whether Mr. Ehrlichman
has any reaction to our memo to him dated Oct, 18 , They will call us.
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"IOR EYES ONLY"

MEMORANDUM FOR: Mr. Haldeman
Mr. Ehrlichman
‘Mr. Flanigan
Mr. Colson

(o e Oy

In a speech delivered several weeks ago,
proposals concerning the regulation of br
we experiment with a plan for deregulation o
(2) That the FCC's procedures for the renewal
altered so as to lengthen the llCEHSE\iérm
Federal prescription of program conten
procedures for enfor01ng the obligation of fairness) (the so-called
"Fairness Doctrine") be abandoned a statutory

right m”&}“ﬁ«&«.&?ﬁh‘. : —m‘/JJ-M{W,_,'
I made these proposals because I have become convinced that some -
fundamental initiatives are necessary to prevent the accelerating
drift towards treatment of broadcasting as an arm of the Govern-
ment, rather than a segment of the free and privately run communi=-
cations media. I made it clear in the speech that the Administration
has no present plans for legislation to implement the last two
proposals, but indicated that I would press for such legislation if
the reaction was favorable. In general, it has been. I propose,
therefore, to develop and refine these proposals in the future.

. L ante { L A :
Since any significant initiative with rggpect to broadcasting
regulation has immediate political ramifications, I think it is
important that youfgidefstan&Lghat I am proposing and appreciate
its ] our political strategy. The last proposal,

Xp in particular, requires further explanation. Accordingly, I am
attaching as Tab A a description of the devices presently used to
assure—fairrness—inypolitical broadcasts. Tab B describes the
effect of the Fairpiess Doctrine proposals upon Republican political
broadcasting. T C is a detailed description of the past use
of net utility the Fairness Doctrine in promoting Republican
interests. T D contains several suggestions on the use of my

proposals d ing the forthcoming campaign.

4
/
/

hree related e

: (1) That

adio broadcasting,

TV licenses be
iminate detailed
the FCC's current

/ Clay T. Whitehead
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"FOR EYES ONLY"

MEMORANDUM FOR: Mr, Haldeman
Mr. Ehrlichman
Mr. Flanigan
Mr. Colson

In a speech delivered several weeks ago, I made three related
proposals concerning the regulation of broadcasting: (1) That

we experiment with a plan for deregulation of radio broadcasting.

(2) That the FCC's procedures for the renewal of TV licenses be
altered so as to lengthen the license term and eliminate detailed
Federal prescription of program content. (3) That the FCC's current
procedures for enforcing the obligation of fairness (the so-called
"Fairness Doctrine") be abandoned and replaced with a statutory
right of paid access.

I made these proposals because I have become convinced that some -
fundamental initiatives are necessary to prevent the accelerating
drift towards treatment of broadcasting as an arm of the Govern-
ment, rather than a segment of the free and privately run communi-
cations media. I made it clear in the speech that the Administration
has no present plans for legislation to implement the last two
proposals, but indicated that I would press for such legislation if
the reaction was favorable. 1In general, it has been. . I propose,
therefore, to develop and refine these proposals in the future,

Since any significant initiative with respect to broadcasting
regulation has immediate political ramifications, I think it is
important that you understand what I am proposing and appreciate
its consistency with our political strategy. The last proposal,
in particular, requires further explanation. Accordingly, I am
attaching as Tab A a description of the devices presently used to
assure fairness in political broadcasts. Tab B describes the
effect of the Fairness Doctrine proposals upon Republican political
broadcasting. Tab C is a.detailed description of the past use

of net utility of the Fairness Doctrine in promoting Republican
interests. Tab D contains several suggestions on the use of my
proposals during the forthcoming campaign.

Clay T. Whitehead
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CURRENT FAIRNESS PROVISIONS
APPLICABLE TO POLITICAL PRESENTATIONS

Access to the broadcast media for political presentations is
governed by four major regulatory provisions:

(1) Section 315 of the Communications Act--The so-called
equal time provision, which applies only to broadcast appearances
of candidates themselves during election campaigns, requires all
opposing candidates to be afforded equal time for personal appear-
ances. There is no obligation to give free time if the first
candidate paid for his time.

(2) Editorial endorsement rule--Under FCC rules, when a
station editorially endorses or opposes a candidate, the opponents
of the endorsed tandidate, or the opposed candidate, are entitled
to respond, personally or through spokesmen. '

(3) The "Zapple" or "quasi-equal opportunities" doctrine--
This doctrine, developed in FCC rulings, extends the provisions
of Section 315 to persons other than the candidates themselves,
and to periods of time beyond actual election campaigns. It has
two parts: (a) It provides "equal time" during campaigns for
appearances of supporters and spokesmen of opposing candidates.

(As with Section 315, there is no obligation to give free time to
the opposing spokesman if the first spokesman paid for his time.)
(b) It provides time to opposing party spokesmen outside of
election campaigns when a political party has been provided time
without the broadcaster's having specified the issues to be covered.

(4) The Fairness Doctrine--The FCC's general, uncodified
Fairness Doctrine applies in all instances of political broadcasts
dealing with controversial issues, which are not covered by
Section 315, the editorial endorsement rule and the "Zapple"
doctrine. Positions taken by the President and party spokesmen
must be "balanced" by appearances of spokesmen for contrasting
viewpoints, often opposing party spokesmen. Paid time must be
balanced in paid or free time. That is, if a Republican spokesman

makes a paid appearance, a Democratic spokesman can request free
time to respond.
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EFFECT ON REPUBLICAN INTERESTS

In proposing abandonment of the Fairness Doctrine, I am not
suggesting elimination of the general obligation of broadcasters
to cover public issues in a fair and balanced manner. I am
suggesting that this obligation no longer be enforced on a case-
by-case, issue-by-issue manner, but rather that the licensees
performance in this.regard be judged on an overall basis when his
license comes up for renewal. I am also suggesting that the present
power of individuals to demand time for response on a case~b§—case
basis be ;eplaced with a general right to purchase time on a £i#s$Q

basis.

This modification of current practice cannot fail to benefit
Republican interests at every political level. The bepefit will be
particularly pronounced at the national level, where there has been
little success in using current FCC procedures to limit Democratic
responses to Presidential appearances, and to air Repﬁblican viewpoints,
As described in detail in Tab B to this Memorandum, the FCC has not
"upheld our Fairness Doctrine complaints against the networks. (The
one case in which the Republican National Committee was successful
involved not the Fairness Doctrine, but the political party aspect
of the "Zapple" doctrine.) Left-of-center Democrats, on the other
hand, have used the Fairness Doctrine successfully in both the
Commission and the courts. This discrepancy is not accidental, but
arises from the fact that the Fairness Doctrine inevitably operates
to the benefit of extreme views. It is rare that the traditional,
main-stream view on a particular issue has received no coverage

whatever in the sum total of TV programming; but the extreme, far-

out view on that issue might receive no coverage unless compelled
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by the Fairness Doctrine. This practice insures extreme views
much more attention on the air waves than they are given in the
society at large. It is, in general, much more favorable to
conservative interests to impose upon the broadcaster only the
requirement that he demonstrate an attempt to present contrasting
viewpoints on an overall basis, without enforcing the obligation
‘on an ismue-by-issue basis.

More specifically, my proposals will benefit Republican

interests in the following ways:

-

(1) Unrestricted right of paid access to TV air time favors
Republican candidates and segments of the business community that
support Republican candidates. FCC figures on political spending

in the 1970 campaigns show the following:

REPUBLICANS DEMOCRATS
Total Broadcast Spending $16.5M $l4.éM
Senate Candidates
House Candidates S 2™ $ 1.8M
Gubernatorial Candidates $ 5.5M $ 3.7M
Total Non-network
TV Time 613 Hours 469 Hours
Total Network TV Time 85 Minutes 50 Minutes

Under my proposal, not only would the right to purchase time be
assured, but the licensees would no longer have to "balance"
viewpoints expressed in such paid time by providing free time to
spokesmen for contrasting viewpoints. That is, paid time would be

exempt from the obligation of overall fairness, so that Republicans
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would not have to "subsidize" air time for viewpoints favored
by their opponents.

(2) TV networks will still provide ample coverage to the
President's speeches, statements, interviews, news conferences,
etc., since it is their journalistic obligations and not the
Fairness Doctrine that serves as the impetus for this. Eliminating
the issue—by-issue enforcement of the Fairness Doctrine could lead
to more time for ‘the President, since each appearance would not
require provision of time for contrasting viewpoints. This
additional leeway would also help at the local station level,
where the licensees are generally more sympathetic to Republican
philosophy.

(3) The real damage done to Republican interestsuby the
networks is not correctable under the Fairness Doctrine. FCC
decisions preclude a finding against any network for failure to
cover the Administration point of view, unless it can be shown
- that the Administration was denied a reasonable opportunity to
present its position on a particular issue. Network news coverage
almost always furnishes this minimum. As Edith Efrom's "News
Twisters" shows, network news Coverage does us the most damage
not in the statements of persons covered in the news, but in the
"editorial" and "commentary" remarks of network reporters. This
subtle and not-so-subtle news slanting is not reachable under the

Fairness Doctrine. The FCC will take action only when there is

extrinsic evidence of gross misconduct--i.e., evidence other

than the mere content of the program itself. The only example
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which comes to mind is a staged news event.

(4) Our proposals for changes in broadcast regulation
have received widespread support from virtually all segments of
the broadcasting industry, including the networks. They have
earned substantial amounts of good will for the Administration
at a time when we were beginning to feel a backlash because of
"anti-broadcast" actions taken by a Republican FCC.

I believe that the Administration can capitalize on this good
will, and can use its continued support of these proposals, to
induce independently-owned network affiliates to pressure the
networks into more objective news coverage. This inducement

might even be applied effectively upon the networks themselves.
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TAB C DRAFT

POLITICAL USES OF THE FATRNESS DOCTRINE

Prior to the 1964 campaign, the FCC rejected RNC's request
for "equal time" for Senator Goldwater to respond to a Presidential
radio-TV address. It acknowledged, in principle, that the Fairness
Doctrine applied to the address, but said that Senator Goldwater's
"contrasting" views had been covered adequately in network news
and interview shows. In August 1970, the Democratic National
Committee and Senators Hughes, McGovern, Hatfield, Goodell,
Cranston, Bayh, Church, Eagleton, Gravel, Harris, Hart, Kennedy,
Metcélf and Nelson, made good on the principle established by RNC
and obtained free network time to "respond" to five Presidential
addresses dealing with Vietnam. In order to restore the “balanceﬁ
of coverage on the Vietnam issue, the fCC dictated the format of
the response and required the networks to give uninterrupted blocks
of time to DNC, since the President stated his views in uninterrupted
segments.

In the same series of cases, DNC also obtained a declaratory
ruling in which the FCC departed from its position that station
time need not be sold to pgrticular groups. The FCC held that
the "public interest" required licensees to sell time to political
parties so that they could solicit contributions. Subsequent
court decisions broadened this "right" to include purchases of
time for reasons other than fund solicitations.

While the Democrats eventually achieved all of their objectives
in the August,1970 cases, we fared very poorly and ultimately lost
what it first appeared we had gained. The FCC rejected the complaint

against NBC of Senators Dole, Goldwater, Hansen, Gurney, Fannin,
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Curtis, Griffin, Smith, Allott, Domnick, and Thurmond. The
Senators had requested free time to respond to a 30-minute
sponsored program which featured Senators in favor of the
"Amendment to End the War." The Commission held that NBC's
refusal was reasonable because the network had provided adequate
time to the Administration viewpoint on the war.

RNC seemed to do better than the 11 Republican Senators
and got the FCC to require CBS to provide time for response to
Larry O'Brien's July 7, 1970, program on behalf of DNC. CBS
had given DNC this time as part of its "Loyal Opposition" series
so that the Democrats could respond to the President's Vietnam
speeches. No restrictions, however, had been placed on DNC's
use of the time, and O'Brien used it to make a partisan attack
on the President and the Republican pParty in general. It was in
these circumstances that the FCC expanded the "Zapple" doctrine
and required "equal" time for one party to respond to another
party which had been given time with no restrictions as to the
issues to be ‘covered. While this case was useful to us, the
principle it established will be almost worthless in the future,
since no network will again make the mistake of providing a
political party with Fairness Doctrine time without specifying
the issues to be covered. RNC learned this in the latest series
of cases, which the FCC decided last August.

In one of these cases, RNC requested that ABC provide time
for response to time given to DNC on April 22, 1971, in which

six Democrats responded to the President. The FCC rejected RNC's
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claim, holding that ABC had selected the issues that were discussed
and that therefore the general Fairness Doctrine, not the August,
1970 addition to the "Zapple" doctrine, applied. Under the
Fairness Doctrine, the FCC found that, on an "overall basis," the
"sum total" of ABC's programs on the issues discussed by the
DNC spokesmen was balanced and RNC was not entitled to time.

The plus in the August, 1971 serieé of cases was that the
FCC also refused DNC's request for network time to respond to
three Presidential appearances (i.e., a March 22 ABC interview, -
the March 15 interview on NBC's "Today" show and the April 7 .
speech) under the political party aspect of the "Zapple" doctrine.
The FCC refused to apply the "Zapple" doctrine to Presidential
appearances and presentations of other public officials.' It also
held that Fairness Doctrine had no application,since the. networks
had adequately covered views contrasting from those of the
President. The August,1970 grant of time to DNC was distinguished
on the ground that there the President's appearances dealt with
only the Vietnam war, while the 1971 appearances ranged over a variety
of issues. DNC has appealed this ruling and the court case has not
been decided; generally, however, the D.C. Court of Appeals has
been unsympathetic to the FCC on its Fairness Doctrine rulings
and has usually been willing to go much further than the Commission.

To sum up: At the national level, the Republican Party has
never benefited from application of the Fairness Doctrine, and has
suffered from its application on several occasions. The single

Republican victory involved an entirely separate role, the "Zapple"
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doctrine. There is no doubt that the Fairness Doctrine is

generally detrimental to the party in power.
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"FOR EYES ONLY"

MEMORANDUM FOR

Mr. Chuck Colson
Mr. John Ehrlichman
Mr. Peter Flanigan
Mr. H. R. Haldeman
Mr. Herb Klein

Mr. Ronald Ziegler

In a speech delivered last month, I made three related proposals
concerning the regulation of broadcasting:

(1) That the FCC experiment with a plan for deregulation of
radio broadcasting;

(2) That the FCC's procedures for the renewal of TV licenses
be altered so as to lengthen the license term, eliminate
Federal prescription of program content and give the
responsible broadcaster some reasonable assurance that
his license will be renewed when faced with a challenge;
and

That the FCC's current procedures for enforcing the
obligation of fairness on a case-by-case basis (the
so-called "Fairness Doctrine") be abandoned and be
enforced, instead, through an overall review of perfor-
mance at license renewal time, and through creation of
a statutory right to purchase advertising time on a
nondiscriminatory basis. :

I made these proposals because I have become convinced that some
fundamental initiatives are necessary to prevent the accelerating
drift towards treatment of broadcasting as an arm of the Govern-
ment, rather than a segment of the free and privately run communi-
cations media. I made it clear in the speech that the Administration
has no present plans for legislation to implement the last two pro-
posals--none is needed for the first--but indicated that I would
press for such legislation if the reaction was favorable. 1In
general, it has been. I propose, therefore, to develop and refine
these proposals in the future.

Since any significant initiative with respect to broadcasting
regulation has immediate political ramifications, I think it is
important that you understand what I am proposing and appreciate
its relationship to our political strategy, especially in light
of a recent court decision which, in effect, would entitle
Democratic Party spokesmen air time to respond to broadcast
appearances of the President and his spokesmen.




N o

Accordingly, I am attaching as Tab A a description of the devices
presently used to achieve balance in political broadcasts. Tab B
describes the effect of OTP's Fairness Doctrine proposals upon
Republican political broadcasting. Tab C is a detailed descrip-
tion of the past use and net utility of the Fairness Dpctrine in
promoting Republican interests. Tab D contains several suggestions
on the use of the OTP proposals during the coming year.

Clay T. Whitehead




CURRENT FAIRNESS PROVISONS
APPLICABLE TO POLITICAL PRESENTATIONS

Access to the broadcast media for political presentations is
governed by four major regulatory provisions:

(1) Section 315 of the Communications Act--The so-called
*equal time" provision, which applies only to broadcast appear-
ances of candidates themselves during election campaigns, requires
all opposing candidates to be afforded equal time for personal
appearances. There is no obligation to give free time if the
first candidate paid for his time.

(2) Editorial endorsement rule--Under FCC rules, when a
station editorially endorses (or opposes) a candidate, the opponent
of the endorsed candidate (or the opposed candidate) is entitled to
respond, personally or through spokesmen.

(3) The "Zapple" or "quasi-equal opportunities" doctrine--
This doctrine, developed in FCC rulings, extends the provisions of
Section 315 to persons other than the candidates themselves. It
provides "equal time" during campaigns for appearances of supporters
and spokesmen of opposing candidates. (As with Section 315, there
is no obligation to give free time to the opposing spokesmen if the
first spokesman paid for his time.)

(4) The Fairness Doctrine--The FCC's general, uncodified
Fairness Doctrine applies to all broadcasts dealing with contro-
versial issues--including political broadcasts which are not covered
by the above three provisions. Positions taken by the President
and party spokesmen must be "balanced" by appearances of spokesmen
for contrasting viewpoints, often opposing party spokesmen. Paid
time must be balanced in paid or free time. That is, if a~
Republican spokesman makes a paid appearance, a Democratic spokes-
man can request free time to respond.




TAB B

EFFECT ON REPUBLICAN INTERESTS

Abandonment of the Fairness Doctrine would not eliminate
the general obligation of broadcasters to cover public issues
in a fair and balanced manner. OTP suggested that this obliga~-
tion no longer be enforced in a case-by-case, issue-by-issue
manner, but rather that the licensee's efforts to be fair and
balanced be judged at renewal time on the "totality" of his
service during the preceeding license period. OTP also suggested
that the present power of individuals to demand time for response
on a case-by-case basis be replaced with a general right to pur-
chase advertising time on a nondiscriminatory basis.,

OTP proposed this new policy because enforcement of broad-
casters' "fairness" obligation has gotten completely out of hand
in recent years. Essentially, the FCC itself has lost control of

the enforcement procedures, which are now dictated by the D.C.

Court of Appeals in response to appeals taken by activist political
Mq_{--and social groups.
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but—in—faet this process is well on the way to destroying the
basic premise of our free broadcasting system--which is to place
primary responsibility and broad discretion in the hands of the
individual broadcaster.*/ It has already led to rulings by the
Court of Appeals which require broadcasters to provide free time
to groups opposing the sale of advertised products, and free time
to Democrats wishing to respond to nonpartisan appearances of the
President and his spokesmen. By eliminating case-by-case enforce-
ment of the fairness obligation, the OTP proposals will deter
further erosion of broadcaster discretion, and diminish day-to-day
government involvement in the content of the broadcast programs.

*/ Based as it is upon principles of individual freedom and

ispersion of government power, this premise has had the continu-
ing support of the Republican Party. For example, the National
Committee opposed Senate Joint Resolution 209, introduced by
Senator Fullbright, (which would have required all broadcast
stations to provide a "reasonable amount of public service time"
four times yearly to Senators and Representatives) on the ground
that it would destroy the "free press" discretion of broadcast
licensees. Senator Dole also stated that the Resolution "would
be a step toward removing the discretion and trust the American
system has placed in free, commercial broadcasting."”
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The OTP proposals are not only sound public policy, but
they benefit conservative philosophy in general and Republican
interests in particular. The Fairness Doctrine has been used
most successfully by the new left. It inevitably favors those
with extreme and populist views. Without the Fairness Doctrine,
the traditional main-stream view on a particular issue would still
receive substantial coverage in the sum total of TV programs; but
the far-out position might not. The Fairness Doctrine assures
that extreme views receive not merely equitable coverage but
in fact much more attention on the airwaves than they are given
in the society at large. It is therefore beneficial to conserva-
tives and moderates to impose upon the broadcaster only the require-
ment that he demonstrate good faith efforts to present contrasting
viewpoints on an overall basis.

The OTP proposals will particularly benefit Republican inter-
ests in the following ways:

(1) The courts and the FCC have recently held that broad-
casters must, under the Fairness Doctrine, provide free time for
refutation of controversial positions presented in paid advertising.
These positions are generally put forward in "institutional" ads
which make such points as the need for more oil, the care which

—companies exercise in guarding against pollution, the need for
new highways, or even the desirability of the automobile. As
matters now stand, all such ads give environmental groups the
right to demand free time for reply. Furthermore, the courts have
held that ordinary product advertising can raise controversial
issues indirectly (e.g., ad for high octane gasoline raises pollu-
tion issue), which also calls for free response time from groups
with contrasting views.

Under the OTP proposal, advertising time would be
entirely insulated from the fairness obligation. 1In order to
give protection for the "otherside" of such issues, advertising
time would have to be sold to all who desire it. This require-
ment, however, has already been effectively imposed by a recent
court decision, and will in. any event not be as useful to liberal
activist groups as the existing enforcement mechanism requiring
a free rebuttal. 1In short, the OTP proposal will enable the
private sector to present its views and its products to the public
without simultaneously subsidizing rebuttals from opponents. This
will further Republican political positions on most points.

(2) While the OTP proposals alone will not undo the recent
court decision that the obligation of fairness requires Democratic
response time to addresses by the President and his spokesmen, it
will at least avoid enforcement of this obligation on a tit-for-
tat, case-by-case basis. Such enforcement, which could require
time for Democrats each time the President or an Administration
official appears, would predictably cause the networks to reduce
substantially their coverage of the Administration. Under the
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OTP proposal, on the other hand, it will suffice if the broad-
caster affords opposition spokesmen, on an overall basis, as much
time as Republicans--including Republicans speaking in their
official capacity as members of the Administration. The greater
leeway and room for broadcaster discretion would minimize the
adverse effect of the new decision.

(3) The OTP proposals for changes in broadcast requlation
have received widespread support from virtually all segments of
the broadcasting industry, including the networks. They have
earned substantial amounts of good will for the Administration
at a time when we were beginning to feel industry backlash
because of "anti-broadcast" actions taken by a Republican FCC.
The Administration and the RNC can capitalize on this good will,
and can use its continued support of these proposals, to encour-
age both more contributions and more objective news coverage
from broadcasters.

(4) As unfortunate as recent court decisions in the field
have been, they may get even worse unless the vehicle which
brings them forth--the present case-by-case method of enforcing
fairness--is eliminated. It is obvious that court decisions in
this field are consistently contrary to Republican interests,
and it is therefore desirable to remove as much of the power as
possible from the courts and return it to the discretion of the
private broadcast licensees, operating under the generalized
supervision of the Commission. The OTP proposal achieves this.

The foregoing benefits can be achieved without the loss of
any genuinely effective weapon. First, it is almost impossible
to use the Fairness Doctrine to compel any network coverage of
the Administration point of view. In order to do so, we would
have to prove that the Administration was denied a reasonable
opportunity to present its position on a particular issue; but
network news almost always furnishes this required minimum.
Second, for all its weaknesses in methodology, Edith Efron's
"News Twisters" book gives clear indication that network coverage
does its greatest damage to our interests in the "commentary"
remarks of network reporters, and not in the statements of persons
covered in the news. This subtle and not-so-subtle news slanting
is not reachable under the Fairness Doctrine. The FCC will take
action only when there is extrinsic evidence of gross misconduct--
i.e., evidence other than the mere content of the program itself.

Such evidence (e.g., proof that a news event was "staged") almost
never exists.




PRIOR POLITICAL USE OF THE FAIRNESS DOCTRINE

Prior to the 1964 campaign, the FCC rejected the Republican
National Committee's request that Senator Goldwater be given
"equal time" to respond to a Presidential radio-TV address. It
acknowledged, in principle, that the Fairness Doctrine applied
to the address, but said that Senator Goldwater's "contrasting"
views had been covered adequately in network news and interview
shows. In August 1970, the Democratic National Committee and
Senators Hughes, McGovern, Hatfield, Goodell, Cranston, Bayh,
Church, Eagleton, Gravel, Harris, Hart, Kennedy, Metcalf and
Nelson, made good on the principle established by RNC and obtained
free network time to "respond" to five Presidential addresses deal-
ing with Vietnam. In order to restore the "balance" of coverage
on the Vietnam issue, the FCC dictated the format of the response
and required the networks to give uninterrupted blocks of time to
DNC, since the President had stated his views in uninterrupted
segments.

In the same series of cases, DNC also obtained a declaratory
ruling in which the FCC departed from its previous position that
station time need not be sold to particular groups. The FCC held
that the "public interest" required licensees to sell time to
political parties so that they could solicit contributions. Sub-
sequent court decisions have broadened this "right" to include
purchases of time for reasons other than fund solicitations.

While the Democrats eventually achieved all of their objec-

“tives in the August 1970 cases, we fared very poorly and ultimately
lost what it first appeared we had gained. The FCC rejected the
complaint against NBC of Senators Dole, Goldwater, Hansen, Gurney,
Fannin, Curtis, Griffin, Smith, Allott, Domnick, and Thurmond.

The Senators had requested free time to respond to a 30-minute
sponsored program which featured Senators in favor of the "Amend-
ment to End the War." The Commission held that NBC's refusal

was reasonable because the network had provided adequate time

to the Administration viewpoint on the war.

RNC seemed to do better than the 11 Republican Senators when
it got the FCC to require CBS to provide time for response to
Larry O'Brien's July 7, 1970, program on behalf of DNC. CBS had
given DNC this time as part of its "Loyal Opposition" series, so
that the Democrats could respond to the President's Vietnam
speeches; the network had placed no restrictions on DNC's use of
the time, and O'Brien used it to make a partisan attack on the
President and the Republican Party in general. In response to
the protests of RNC, the FCC established a principle which would
have expanded the "Zapple" doctrine and required "equal" time for
one party to respond to another party which had been given "response"
time with no specification of the issues to be covered. On
November 15, 1971, the D.C. Court of Appeals struck down this FCC
expansion of the "Zapple" doctrine because it gives the President's
party double exposure on the issues. In the future, Democrats
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will be able to obtain free time, to respond to Presidential
speeches and press conferences, as well as similar appearances
by Administration spokesmen. The €ourt also implied that the
networks could not limit in any manner the issues to be covered
in this "response" time by the opposition spokesmen.,

This latest court decision will also make virtually worth=-
less the small Fairness Doctrine gain RNC achieved in a series
of "political broadcast" cases which the FCC decided last August.
In this series of cases, the FCC refused DNC's request for network
time to respond to three Presidential appearances under the "Zapple"
doctrine. It declined to extend that doctrine to Presidentia
appearances and presentations of other public officials. It also
held that the Fairness Doctrine had been satisfied, since the
networks had adequately covered views contrasting with those of
the President. The August 1970 grant of time to DNC was distin-
guished on the ground that there the President's appearances
dealt only with the Vietnam war, while the 1971 appearances ranged
over a variety of issues. DNC has appealed this ruling and the
court case has not yet been decided. However, if the D.C. Court
of Appeals decision in the RNC case is followed, reversal of these
favorable FCC rulings is certain.

To sum up: At the national level, the Republican Party has
not benefited from application of the Fairness Doctrine, and has
suffered from its application on several occasions. There is
no doubt that the Fairness Doctrine is generally detrimental to
the part in power and to the party with the money.




POLITICAL USE OF NEW PROPOSALS

(1) The most effective deterrent to slanted news coverage
has proven to be public criticism. Criticism by political
officials in power is blunted, and perhaps rendered counter-
productive, by allegations that it is an attempt to intimidate the
government-regulated media. These allegations can be shown to
be groundless if the Administration itself--while asserting its
right to criticize news bias--actively urges less government
requlation and control, especially over program content. The
attacks of the Vice President and Bob Dole can be more direct
and effective than ever, and other Administration officials might
even get away with softer criticism on specific issues,.

(2) The broadcaster good will arising from Administration
support of these proposals will hopefully, in and of itself, get
us more favorable treatment in the '72 campaign, as well as more
money.

(3) We can make clear that the price of greater broad-
caster freedom is greater broadcaster responsibility. In exchange
for active Administration efforts to implement the OTP proposals,
we might get local stations to exercise more supervision and
control over the balance and fairness of their public affairs’
coverage--and in particular the network shows they carry.
We might urge the network affiliates to establish a "Committee
on Network News Balance." This would put both heat and the public
eye on the network news organizations in a way that pressure on the
network corporate headquarters never can. At best it might
lead to some local control over what the networks offer. At the
very least, it would destroy the solid front which the industry
now presents against any and all criticism of broadcast journalism.

(4) We might use the same argument--that greater freedom
requires greater responsibility--with the networks themselves.
Network management has increasingly treated their news and public
affairs staff as a privileged class, subject to virtually no owner
control. This unaccountability is the source of many of our diffi-
culties. We can make it clear to the networks that if they want
Administration support for the OTP proposals, they must assume cor-
porate responsibilities for the fairness of their news departments.

(5) We can use support of the proposals to exact concessions
from broadcasters in other areas--for example, to obtain their
support for the Administration position on long-range cable TV
development.

(6) The proposals are not likely to be enacted into law
before the next election. Until they are, we should encourage
Fairness Doctrine complaints--to embarrass the networks when their
news coverage is biased, to keep Democratic spokesmen "honest,"
and to demonstrate the unworkability of the present system.
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IN THE SENATE OF THE UNITED STATES

Frpruary 8, 1973

Mr., Baxer introduced the following joint resolution; which was read twice and
referred fo the Committee on Commerce

JOINT RESOLUTION

To direct the Federal Communications Commission to study and
revise its rules consistent with the realities of modern-day
hroadeasting, and the special problems of the small market

radio broadecaster,

Whereas pursuant to the Communications Act of 1934, as
amended, the Congress of the United States ereated the
Federal Communications Commission for the purpose of

regulating radio communications in the public interest; and

Whereas the Commission is specifically required to encourage the
lareer and more effective use of radio in the public interest

and

Whereas technological advances in recent years have greatly
increased the efficiency and reliability of the radio equipment
availahle today, thus permitting the more efficient use of
r:n'iin; and I
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Whereas there are vast differences in the resonrces available to
the various broadeast licensees of the Commission from small

market radio stations to large market television stations; and

Whereas a signifieant proportion of the Nation's small market
radio stations operate at a loss; and

Whereas the Commission has imposed the same reporting re-
quirements on all its broadeast licensees across the hoard,
such as lengthy license renewal forms, detailed ascertaimmen
surveys, and the complicated requirements of the fairness

doctrine; and

Whereas many of the rules and policies by which the Commis-

sion has regulated broadcasters are outdated, unnecessary

o

and may no longer be in the public interest ; and

Whereas the Federal Communications Commission recently has
initiated a re-regulation program and constituted an agency
task force to bring about improved regulation of the hroad-

ast industry : Now, therefore, be it
1 Llesolved by the Senate and House of Representatives
2 of the United States of America in Congress assembled,

3 That the Federal Communications Commission be directed

4 to study and revise its rules and regulations, consistent with

5 the public interest, to reflect the realities of modern-day
< ——

6 broadeasting; that it give special attention to the wnique
e ————————————— S

7 problems of small market broadeasters; that it consider the

— ——

——

8 feasibility of adopting a shori-form renewal application. for

9 radio; that it determine whether fairness doetrine oblica-
. r

L}

[10 tions can be simplified and clarified; that it review the re-

— —
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quirements of ascertaining community needs with a view to-
e bt —

ward relieving unnecessary burdens; and, that it direct ifs

- —_— '_____‘-——-—_-
full effort and energies to relieve all hroadcasters of technical,
—

legal, and administrative burdens which are unvelated to
—

or out of proportion to the individual broadcaster’s pursuit

of the public interest and his role as a public trustee, and

thereby enable them to devote more time and resources to

the public interest; and that it move forward with a pilof

project to achieve these objectives.
o —
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JOINT RESOLUTION

Fo direct the Federal Communications Commis-
sion to study and revise its rules consistent
with the realities of modern-day broadeast-
ing, and the special problems of the small
market radio broadeaster.

By Mr. Baxer

FepruAry 8, 1973
Read twice and referred to the Committee on
Commerce
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I am pleased to have this opportunity to appear before
you today, to discuss some aspects of the First Amendment
which it is an important concern of my Office to protect.

I wish to address my remarks specifically to the First Amend-
ment implications of the two most significant innovations
in our mass communications system during the past decade.

The first of zgese is cable television. Coaxial cable
and related technologies enable large numbers of electronic
signals--television signals included--to be carried directly
into the home by wire rather than being broadcast over the air.

There is no particular limitation on the number of signals

which can be provided; systems now being constructed typically

have the capacity to carry about 20 television channels,

and can be readily expanded to 40.

The original use for this technology was "CATV," or
Community Anterina Television. As its name implies, that
involved no more than the use of cable to carry broadcast
signals picked up by a high master antenna into homes in arezs
where reception was difficult. 1In recent years, however, use
of the technology has progressed far beyond that. Many cable
systems now use microwaye relay systems to import television
signals from far distant cities. Some originate programmiﬁg
of their own, and make unused channels available to private
individuals, organizations, schools, and municipal agencies.
Looking into the future, cable technology has the potential
to bring into the home communications services other than

television--for example, accounting and library services,
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remote medical diagnoses, access to computers, and perhaps
even instantaneous facsimile reproduction of news and other
printed material. But I wish to focus upon the immediate
consequences of cable, and in particular its impact upon mass
communications.

I do not have to belabor the point that the provision
of 20 to 40 television channels where once there were only
four or five drastically alters the character of the medium.
It converts a medium of scarcity into a medium of abundance.
As this Subcommittee is aware from earlier testimony, one of
the most severe problems which must be faced by broadcasters
today is the allocation of limited broadcasting time--allocation
among various types of programming, and allocation among the
many groups and individuals who demand time for their point
of view. Cable, if it becomes widespread, may well change
that by making.the capacity of television, like that of the
print media, indefinitely expandable, subject only to the
econonics of supply and demand. -

Of course the new medium also brings its own problems,
several of which are immediately related to first Amendment
concerns. Economic realities make it very unlikely that any
particular community will have more than a single cable
system. Unless some structural safeguard or regulatory
prohibition is established, we may find a single individual
or corporation sitting astride the major means of mass

communication in many areas.




The second aspect of this new technology which bears on
the First Amendment is, to my mind, the more profound and
fundamental, because it forces us to guestion not only where
we are going in the future, but also where we have been in
the past. That aspect consists of this: the basic premises
which we have used to rgconcile broadcasting regulation with
the First Amendment do not apply to cable.

In earlier sessions of these hearings, this Subcommittee
has heard three principal justifications for Government
intrusion into the programming of broadcast communications:
The first is the fact of Government 1icen§ing, justified by
the need to prevent interference between broadcast signals.
But with cable, there is nothing broadcast over the air, no
possibility of interference, and hence no unavoidaﬁle need
for Federal licensing. The second is "the public's ownership
of the air waves" which the broadcastér uses. But cable does
not use the air waves. The third is the physical limitation
upon the number of channels which can be broadcast in any area--
meaning that there is oligopoly control over the electronic

mass media, in effect conferred by Federal license. But

the number of feasible -cable channels far exceeds the antic-

ipated demand for use, and there are various ways of
dispersing any monopoly control over what is programmed on
cable channels.

In other words, cable television is now confronting our
society with the embarrassing question: Are the reasons we

have given in the past forty-odd years for denying to the




broadcast media the same First Amendment freedom enjoyed by

the print media really reasons--or only rationalizations.

Why is it that we now require (as we in effect do) that each
radio and television station present certain types of
programming--news, religion, minority interest, agriculture,
public affairs? Why is it that our courts repeatedly intervene

to decide, or require the FCC to decide, what issues are

controversial, how many sides of those controversies exist,

and what "balance" should be required in their presentation?

Is it really because the detailed governmental imposition of
such requirements is made unavoidable by oligopoly control of
media content or by the need to decide who is a responsible
licensee? br is it rather that we have, as a society, made
the determination that such requirements are good and therefore
should be imposed by the Government whenever it has a pretext
to do so? And.if it is the latter, is this remotely in accord
with the principle of the First Amendment, which (within the
limitation of laws against obscenity, libel, deception, and
criminal incitement) forbids the Government from determining
what it is "good" and "not good" to say?

This stark question is inescapably posed by cable tech-
nology. The manner in which we choose to regulate cable
systems and the content of cable programming will place us
squarely on one or the other side of this issue. Perhaps
the First Amendment was iil conceived. Or perhaps it was
designed for a simpler society in which the power of mass

media was not as immense as it is today. Or perhaps the

——
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First Amendment remainé sound and means the same thing now
as it did then. The answer to how we as a nation feel on
these points will be framed as we establish the structure
within which cable television will grow.

Because the President reélizes that such fundamental

issues are involved, he has determined that the desirable

regulatory structure for the new technology deserves the
closest and most conscientious consideration of the public
and the executive and legislative branches of Government.
For this reason, he established last June a Cabinet-level
committee to examine the entire qguestion and to develop

various options for his consideration. Not surprisingly, in

view of the magnitude and importance of the subject, the worXk

of the committee is not yet completed. I assure you, however,
that First Amendment concerns such as those I have been
discussing are prominent in our delibérations;-as I hope thew
will be prominent in yours when the Congress ultimately consicders
this issue. , v

I now wish to turn to what I consider the second major
innovation in our mass communications system during the past
decade--the establishment of a Corporation for Public Broad-
casting, supported by Federal funds. The ideals sought by this

are best expressed in the following enterprise excerpt from

the Report ®f the Carnegie Commission on Educational Television.
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"If we were to sum up our proposal with all the

brevity at our command, we would say that what

we recommend is freedom. We seek freedom from

the constraints, however necassary in their context,

of commercial television. We seek for educational

television freedom from the pressures of inadequate

funds. We seek for the artist, the technician, the

journalist, the scholar, and the public servant

freedom to create, freedom to innovate, freedom to

be heard in this most far-reaching medium. We seek

for the citizen freedom to view, to see programs that

the present system, by its incompleteness, denies him."

In addition to this promise, public television also holds
some dangers, as was well recognized when it was established.
I think most Americans would agree that it would be dangerous
for the Government itself to get into the business of running
a broadcasting network. One might almost say that the free-
speech clause of the First Amendment has an implicit "non-
establishment" provision similar to the express "nonestablishment"
restriction in the free-exercise-of-religion clause. Just as
free exercise of religion is rendered more difficult when
there is a state church, so also the full fruits of free
speech cannot be harvested when the Government establishes
its own mass communications network. Obvious considerations
such as these caused Federal support of public broadcasting
to be fashioned in such a way as to insulate the system as far
as possible from Government interference.

The concern went, however, even further than this. Not
only was there an intent to prevent the establishment of a
Federal broadcasting system, but there was also a desire to

avoid the creation of a large, centralized broadcasting system

financed by Federal funds--that is, the Federal "establishment"




of a particular network. The Public Broadcasting Act of 19€7,
like the Carnegie Commission Report which gave it birth,
envisioned a system founded upon the "bedrock of localism,”
the purpose of the national organization being to serve the
needs of the iﬁdividual local units. Thus it was that the

national instrumentality created by the Act--the Corporation

for Public Broadcasting--was specifically excluded from

producing any programs or owning any interconnection (or
network) facilities.

Noncommercial radio has been with us for over 50 years and
noncommercial television for 20. They have made an important
contribution to the broader use of communications technology
for the benefit of all. The new Corporation for Public Broad-
casting has, for the most part, made a good start in expandin

the quantity and quality of programming available to local non-

commercial broadcasting stations. Thére remain important questions
about the most desirable allocation of the Corporation's funcs
among educational, instructional, artistjc, entertainment, and
public affairs programming. But moét importantly, from the First
Amendment standpoint, there remains a question as to how

successful the Corporation has been in avoiding the pitfalls

of centralization and thereby of Government “"establishment."

Now that we have a few years' experience under this new systen,

we see a stgong tendency--understandable but nonetheless
regrettable--towards a centralization of practical power and

authority over all the programming developed and distributed with
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Federal funds. Although the Corporation for Public Broad-
casting owns no interconnection facilities, which the Act forbids,
it funds entirely another organization which does so. Although
it produces no programs itself, which the Act forbids, the vast
majority of the funds it receives are disbursed in grants
to a relatively few "production centers" for such programs as
the Corporation itself deems desirable--which are then distri-
buted over the Corporation's wholly funded network. We have
in fact witnessed the development of precisely that which
the Congress sought to avoid--a "Fourth Network" patterned
after the BBC.

There is, moreover, an increasing tendency on the part
of the Corporation to concentrate on precisely those areas of
programming in which the objection to "establishment" is
strongest, and in which the danger of provoking control through
the political érocess is most clear. No citizen who feels
strongly about one or another side of a matter of current
public controversy enjoys watching the dther side presented;
but he enjoys it a good deal less when it is presented at his
expense. His outrage--quite properly--is expressed to, and then
through, his elected representatives who have voted his money
for that purpose. And the result is an unfortunate, but

nonetheless inevitable, politicization and distortion of an

“enterprise which should be above faction and controversy.

Many argue that centralization is necessary to achieve
efficiency, but I think it is demonstrable that it does not

make for efficiency in the attainment of the objectives for




which public broadcasting was established. For those objec-
tives are variety and diversity--almost inherently antithetical
to unified control. To choose for public broadcasting the
goal of becoming the "Fourth Network" is to choose for it
the means which have brought success to the first three--
notably, showmanship and appeal to mass tastes. This is not
to say that there should be no nationally produced programming
for public television. Some types of programming not offered
on commercial television require special talent, unique
facilities, or extensive funds that can only be provided-at
the national level; it is the proper role of the Corporation
to coordinate and help fund such prograﬁming. But both for
reasons of efficiency and for the policy reasons I have
discussed above, fhe focus of the system must remain upon the
local stations, and its 6bject must be to meet their needs and
desires.

The First Amendment is not an isolated phenomenon within

our social framework, but rather one facet of a more general

concern which runs throughout. For want of a more descriptive

term we might describe it as an openness to diversity. Another
manifestation of the same fundamental principle within the
Constitution itself is the very structure of the Nation which
it established--not a monolithic whole, but a federation of
separate states, each with the ability to adopt divergent laws
governing the vast majority of its citizens' daily activities.
This same ideal of variety and diversity has been apparent in

some of the most enduring legislation enacted under the Federal
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Constitution. Among the most notable was the Communications
Act of 1934. Unlike the centralized broadcasting systems of
other nations, such as France and England, the heart of the
American system was to be the local station, serving the needs
and interests of its local community--and managed, not accord-
ing to the uniform dictates of a central bureaucracy, but
according to tﬁeldiverse judgments of separate individuals
and companies.

In 1967, when Congress enacted the Public Broadcasting
Act, it did not abandon the ideal and discard the noble experi-
ment of a broadcasting system based upon the local stations and
ordinated towards diversity. That would indeed have been a
contradictory course, for the whole purpose of public broad-
casting was to increase, rather than diminish, variety. It is
the hope and objective of this Administration to recall us to'
the original purposes of the Act. I think it no exaggeration
to say that in doing so we are following the spirit of the

Constitution itself.
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As you know, I am scheduled to appear before the Ervin subcommittee
Wednesday, February 2. I have been asked to testify on the First
Amendment implications of cable television and public broadcasting.

However, earlier sessions of the hearings have dealt extensively with
the Fairness Doctrine and the more general question of access to the
broadcast media, and it is probable that there will be questions on
these issues., At a minimum, I must discuss the policy considerations
surrounding those issues, and there is no graceful way to avoid com-
menting on my own proposals made last fall, It would be much better
to make an affirmative statement of the Administration's position than
to waffle. Our image of evasiveness in these highly visible hearings
has already given credence to charges of underhanded media
intimidation,

I propose, therefore, if there is no objection, to reply to questions with
a statement of the Administration's position as shown at Tab A, This
is a fairly general and low-key, but positive, position that does not
commit us to any specific legislative or regulatory action. It does not

give us a basis for opposing CPB's involvement in public affairs and for
opposing the FTC "counter-advertising' proposals which are derived
from the Fairness Doctrine,

After much public and private discussion and reaction, I am more
convinced than ever that the more detailed OTP proposals in this area
are not only good policy, consistent with our philosophy, but also are
good positions politically, We should not press them actively this year,
but I do believe we should continue to affirm them in broad form.
Properly used, they can insulate the Administration from a lot of




criticism, encourage local broadcaster assistance on the network
news problem, and provide a ""high-road" cover for our efforts to
focus more attention on press objectivity. Because these matters
are so important, I think you should understand better what we have
proposed and its relationship to our political strategy. I therefore
attach at Tab B a series of short memoranda on the proposals, their
background, and their political use.

I would appreciate a reaction to Tab A by Tuesday and to Tab B
when you have had a chance to review it.

Clay T. Whitehead

Attachments

cc: Mr, MacGregor







SUBSTANCE OF PROPOSED POSITION

Fairness Doctrine

The broadcaster obviously has an obligation of fairness in the presentation
of controversial issues. The problem is how Government, with its
licensing responsibility, should enforce this obligation of fairness without
excessive intervention in the private enterprise system of broadcasting
and without damage to the open exchange of ideas so central to our
concept of democracy and freedom,

The Administration believes that the current enforcement procedures
embodied in the so-called '""Fairness Doctrine' in the early 1960's, have
proven unworkable and excessively vague and confusing. Although the
FCC's rules may have been sound enough in principle, their function

has been distorted by the courts, which have repeatedly used the Fairness
Doctrine to accommodate the demands of individuals and groups for
access to the broadcasting media--a purpose for which it was never
intended or designed.

Since the obligation of fairness arises from the license process, it
should be enforced in that context. We should move towards a return
to the FCC's pre-1960 procedures, whereby the Commission would
inquire at the end of a licensee's term whether he has, on an overall
basis, been fair and responsible; during the license term, only flagrant
abuses would justify intervention by the Government to require that a
particular position be presented. It is our hope that the FCC's own
inquiry into the Fairness Doctrine problems will cause such ne cessary
changes to be made by the Commission itself.

Access

Our private enterprise broadcasting system, with its dual emphasis

on license freedom and licensee responsibility, has as its foundation

the licensee's discretion in programming. However, now that television
has become so pervasive and important in the commercial and political
life of our country, there is growing pressure for a mechanism whereby
individuals or groups who do not own a station can be assured the ability
to express their point of view. The Administration recognizes the




desirability of such a mechanism. We believe, however, that this should
be based on the right of individuals or groups to buy time on a non-
discriminatory basis, rather than on the judicially-derived extensions

of the Fairness Doctrine that are now being used to impose special interest
messages on the viewing public without requiring those who use the time

to pay for it.







CURRENT FAIRNESS PROVISIONS
APPLICABLE TO POLITICAL PRESENTATIONS

Access to the broadcast media for political presentations
is governed by four major regulatory provisions:

(1) Section 315 of the Communications Act--The so-called
"equal timé" provision, which applies only to broadcast appear-
ances of candidates themselves during election campaigns,
requires all opposing candidates to be afforded equal time for
personal appearances. There is no obligation to give free
time if the first candidate paid for his time.

(2) Editorial endorsement rule-~Under FCC rules, when a
station editorially endorses (or opposes) a candidate, the
opponent of the endorsed candidate (or the opposed candidate)
is entitled to respond, personally or through spokesmen.

(3) The "Zapple" or "quasi-equal opportunities" doctrine--
This doctrine, developed in FCC rulings, extends the provisions
of Section 315 to persons other than the candidates themselves.
It provides "equal time" during campaigns for appearances of
supporters and spokesmen of opposing candidates. (As with
Section 315, there is no obligation to give free time to the
opposing spokesmen if the first spokesman paid for his time.)

(4) The Fairness Doctrine--The FCC's general, uncodified
Fairness Doctrine applies to all broadcasts dealing with
controversial issues--including political broadcasts which
are not covered by the above three provisions. Positions taken
by the President and party spokesmen must be "balanced" by
appearances of spokesmen for contrasting viewpoints, often
opposing party spokesmen. Paid time must be balanced in paid
or free time. That is, if a Republican spokesman makes a
paid appearance, a Democratic spokesman can request free time
to respond.




PRIOR POLITICAL USE OF THE FAIRNESS DOCTRINE

Prior to the 1964 campaign, the FCC rejected the Republican
National Committee's request that Senator Goldwater be given
"equal time" to respond to a Presidential radio-TV address. It
acknowledged, in principle, that the Fairness Doctrine applied
to the address, but said that Senator Goldwater's "contrasting"
views had been covered adequately in network news and interview
shows. 1In August 1970, the Democratic National Committee and
Senators Hughes, McGovern, Hatfield, Goodell, Cranston, Bayh,
Church, Eagleton, Gravel, Harris, Hart, Kennedy, Metcalf and
Nelson, made good on the principle established by RNC and obtained
free network time to "respond" to five Presidential addresses deal-
ing with Vietnam. 1In order to restore the "balance" of coverage
on the Vietnam issue, the FCC dictated the format of the response
and required the networks to give uninterrupted blocks of time to

DNC, since the President had stated his views in uninterrupted
segments.

In the same series of cases, DNC also obtained a declaratory
ruling in which the FCC departed from its previous position that
station time need not be sold to particular groups. The FCC held
that the "public interest" required licensees to sell time to
political parties so that they could solicit contributions. Sub-
sequent court decisions have broadened this "right" to include
purchases of time for reasons other than fund solicitations.

While the Democrats eventually achieved all of their objec-
tives in the August 1970 cases, we fared very poorly and ultimately
lost what it first appeared we had gained. The FCC rejected the
complaint against NBC of Senators Dole, Goldwater, Hansen, Gurney,
Fannin, Curtis, Griffin, Smith, Allott, Dominick, and Thurmond.

The Senators had requested free time to respond to a 30-minute
sponsored program which featured Senators in favor of the "Amend-
ment to End the War." The Commission held that NBC's refusal

was reasonable because the network had provided adequate time

to the Administration viewpoint on the war.

RNC seemed to do better than the 11 Republican Senators when
it got the FCC to require CBS to provide time for response to
Larry O'Brien's July 7, 1970, program on behalf of DNC. CBS had
given DNC this time as part of its "Loyal Opposition" series, so
that the Democrats could respond to the President's Vietnam
speeches; the network had placed no restrictions on DNC's use of
the time, and O'Brien used it to make a partisan attack on the
President and the Republican Party in general. 1In response to
the protests of RNC, the FCC established a principle which would
have expanded the "Zapple" doctrine and required "equal" time for

one party to respond to another party which had been given "response"

time with no specification of the issues to be covered. On
November 15, 1971, the D.C. Court of Appeals struck down this FCC
expansion of the "Zapple" doctrine because it gives the President's
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party double exposure on the issues. In the future, Democrats
will be able to obtain free time, to respond to Presidential
speeches and press conferences, as well as similar appearances
by Administration spokesmen. The court also implied that the
networks could not limit in any manner the issues to be covered
in this "response" time by the opposition spokesmen.

This latest court decision will also make virtually worth-
less the small Fairness Doctrine gain RNC achieved in a series
of "political broadcast" cases which the FCC decided last August.
In this series of cases, the FCC refused DNC's request for network
time to respond to three Presidential appearances under the "Zapple"
doctrine. It declined to extend that doctrine to Presidential
appearances and presentations of other public officials. It also
held that the Fairness Doctrine had been satisfied, since the
networks had adequately covered views contrasting with those of
the President. The August 1970 grant of time to DNC was distin-
guished on the ground that there the President's appearances
dealt only with the Vietnam war, while the 1971 appearances ranged
over a variety of issues. DNC has appealed this ruling and the
court case has not yet been decided. However, if the D.C. Court

of Appeals decision in the RNC case is followed, reversal of these
favorable FCC rulings is certain.

To sum up: At the national level, the Republican Party has
not benefited from application of the Fairness Doctrine, and has
suffered from its application on several occasions. The small
benefit derived from the FCC's compromise approach in August of
1970, trading off the "Loyal Opposition" series for response time
to the President's five Vietnam broadcast statements, has been
wiped out by subsequent court decisions. There is no doubt that
the Fairness Doctrine is generally detrimental to the party in
power and to the party with the money.




POLITICAL USE OF NEW PROPOSALS

(1) The most effective deterrent to slanted news coverage
has proven to be public awareness and criticism. Criticism by
political officials in power is blunted, and perhaps rendered
counter-productive, by allegations that it is an attempt to
intimidate the government-regulated media. These allegations
can be shown to be groundless if the Administration itself--while
asserting its right to criticize news bias--actively urges less
government regulation and control, especially over program content.
The attacks of the Vice President and Bob Dole can be more direct
and effective than ever, and other Administration officials might
even get away with softer criticism on specific issues. We are
on the side of private enterprise, free and robust press, and
responsible journalism~--not a bad posture.

(2) Broadcaster good will arising from Administration support
of these proposals will hopefully, in and of itself, get us more
favorable treatment in the '72 campaign, as well as more money.

(3) We can make clear that the price of greater broadcaster
freedom is greater broadcaster responsibility. In exchange for
active Administration efforts to implement the OTP proposals, we
should get local stations to exercise more supervision and control
over the balance of their public affairs coverage. We might urge
the network affiliates to establish a "Committee on Network
News Balance." This would put both heat and the public eye
on the network news organizations in a way that pressure on the
network corporate headquarters never can. At best it might lead
to some local control over what the networks offer. At the very
least, it would destroy the solid front which the industry now
presents against any and all criticism of broadcast journalism.
But we must realize that the broadcasters need evidence of Adminis-

tration support for their problems if they are going to help
us.

(4) We might use the same argument--that greater freedom
requires greater responsibility--with the networks themselves.
Network management has increasingly treated their news and public
affairs staff as a privileged class, subject to virtually no
owner control. This lack of accountability is the source of
many of our difficulties. We can make it clear to the networks
that if they want Administration support for the OTP proposals,
they must assume corporate responsibility for the fairness of
their news departments.

(5) We can use our support of the proposals to get broadcaster
support in other areas--for example, the Administration position
on long-range cable TV development.

(6) The changes OTP proposes cannot be enacted into law this
year. Until they are, we should encourage private Fairness
Doctrine complaints--to embarrass the networks when their news
coverage is biased, to keep Democratic spokesmen "honest," and
to demonstrate the unworkability of the present system.




EFFECT ON REPUBLICAN INTERESTS

OTP proposed its new policies because enforcement of
broadcasters' "fairness" obligation has gotten completely
out of hand in recent years. Essentially, the FCC itself
has lost control of the enforcement procedures, which are
now dictated by the D.C. Court of Appeals in response to
appeals taken by activist political and social groups.
This process is well on the way to destroying the basic
premise of our free broadcasting system--which is establish-
ment of primary responsibility and broad discretion in the
hands of the individual broadcaster.*/ It has already led
to rulings by the Court of Appeals which require broadcasters
to provide free time to groups opposing the sale of advertised
products, and free time to Democrats wishing to respond to
nonpartisan appearances of the President and his spokesmen.
By eliminating case-by-case enforcement of the fairness obliga-
tion, the OTP proposals will deter further erosion of broad-
caster discretion, and diminish day-to-day government involvement
in the content of the broadcast programs (which inevitably
works with a liberal bent).

The OTP proposals are not only sound public policy, but
they benefit our political philosophy and Republican interests.
The Fairness Doctrine has been used most successfully by the
New Left and related groups. It inevitably favors those with
extreme and populist views. Without the Fairness Doctrine,
the traditional main-stream view on a particular issue would
still receive substantial coverage in the sum total of TV
programs; but the far-out position might not. The Fairness
Doctrine assures that extreme views receive not merely equitable
coverage, but in fact much more attention on the airwaves than
they are given in the society at large. It is therefore
beneficial to conservatives and moderates to impose upon the
broadcaster only the requirement that he demonstrate good faith
efforts to present contrasting viewpoints on an overall basis.

The OTP proposals will particularly benefit Republican
interests in the following ways:

(1) The courts and the FCC have recently held that broad-
casters must, under the Fairness Doctrine, provide free time

*/ Based as it is upon principles of individual freedom and
dispersion of government power, this premise has had the continu-
ing support of the Republican Party. For example, the National
Committee opposed Senate Joint Resolution 209, introduced by
Senator Fulbright, (which would have required all broadcast
stations to provide a "reasonable amount of public service time"
four times yearly to Senators and Representatives) on the ground
that it would destroy the "free press" discretion of broadcast
licensees. Senator Dole also stated that the Resolution "would
be a step toward removing the discretion and trust the American
system has placed in free, commercial broadcasting."
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for refutation of controversial positions presented in paid
advertising. These positions are generally put forward in
"institutional" ads which make such points as the need for
more oil, the care which companies exercise in guarding
against pollution, the need for new highways, or even the
desirability of the automobile. As matters now stand, all
such ads give environmental groups the right to demand free
time for reply. Furthermore, the courts have held that
ordinary product advertising can raise controversial issues
indirectly (e.g., ad for high octane gasoline raises pollution
issue), which also calls for free response time from groups
with contrasting views. The recent FTC proposals to the FCC
for "counter-advertising" show what can happen when this
approach to "fairness" is accepted.

Under the OTP proposal, advertising time would be
entirely insulated from the fairness obligation. In order to
give protection for the "other side" of such issues, advertising
time would have to be sold to all who desire it. This require-
ment, however, has already been effectively imposed by a recent
court decision, and will in any event not be as useful to
activist groups as the existing enforcement mechanism requiring
a free rebuttal. In short, the OTP proposal will enable the
private sector to present its views and its products to the
public without simultaneously subsidizing rebuttals from

opponents. This will further Republican political positions
on most points.

(2) While the OTP proposals alone will not undo the
recent court decision that the obligation of fairness requires
Democratic response time to addresses by the President and his
spokesmen, it will at least avoid enforcement of this obliga-
tion on a tit-for-tat, case-by-case basis. Such enforcement,
which could require time for Democrats each time the President
or an Administration official appears, would predictably cause
the networks to reduce substantially their coverage of the
Administration. Under the OTP proposal, on the other hand, it
will suffice if the broadcaster affords opposition spokesmen,
on an overall basis, as much time as Republicans--including
Republicans speaking in their official capacity as members of
the Administration. The greater leeway and room for broad-

caster discretion would minimize the adverse effect of the new
court decision.

(3) The OTP proposals for changes in broadcast regula-
tion have received widespread support from virtually all
segments of the broadcasting industry, including the networks.
They have earned substantial amounts of good will for the
Administration at a time when we were beginning to feel industry
backlash because of "anti-broadcast" actions taken by a Republican
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FCC. The Administration and the RNC can capitalize on this
good will, and can use their continued support of these pro-
posals, to encourage both more contributions and more
objective news coverage from broadcasters.

(4) As unfortunate as recent court decisions in the
field have been, they may get even worse unless the vehicle
which brings them forth--the present case- by—case method
of enforcing fairness--is eliminated. It is obvious that
court decisions in this field are consistently contrary to
Republican interests, and it is therefore desirable to remove
as much of the power as possible from the courts and return
it to the discretion of the private broadcast licensees. It
is unlikely that the courts will allow this short of legisla-
tion. The OTP proposal achieves this.

The foregoing benefits can be achieved without the loss
of any genuinely effective weapon. First, it is almost
impossible for us to use the Fairness Doctrine to compel any
network coverage of the Administration point of view. 1In
order to do so, we would have to prove that the Administration
was denied a reasonable opportunity to present its position
on a particular issue; but network news almost always furnishes
this required minimum. Second, for all its weaknesses in
methodology, Edith Efron's "News Twisters" book gives clear
indication that network coverage does its greatest damage to
our interests in the "commentary" remarks of network reporters,
and not in the statements of persons covered in the news. This
subtle and not-so-subtle news slanting is not reachable under
the Fairness Doctrine. The FCC will take action only when
there is extrinsic evidence of gross misconduct--i. i.e., evidence
other than the mere content of the program itself. Such

evidence (e.g., proof that a news event was "staged") almost
never exists.




