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OVERVIEW OF THE OFFICE OF TELECOMMUNICATIONS
POLICY

TUESDAY, FEBRUARY 20, 1973

T.S. SENATE,
COMMITTEE ON COM1IERCE,

SUBcOMMIVIEE ON CO NI II i'N !CATIONS,
lr(mhington,

The suheommittee met., pursuant to notice, at 1 1 a.m., in room 1 10,
Dirksen Building, Hon. John 0. Pastore, presiding.

Senator l'AsToim. The hour of 11 has been reached and we will call
this hearing to order.

OPENING STATEMENT BY SENATOR PASTORE

Today the Director of the Office of Telecommunications Policy is
appearing before the committee to inform us of the act lvii ies of that
Office over the past year and to outline its plans for the c(»nin,, year.
These activities are set out in great let a in a report submitted to the
Committee, by the Office of Telecommunications Policy, and at this
point that report will be inserted in the record.
Over the past tnonths, Dr. Whitehead, your speeches, interviews

and policy statements regarding broadcasting ha Ve caused a good
deal of concern because they have tonched upon the very sensitive
rOILS of censorship, the first amendment, and government influence

over the broadeast media.
For instance, in your recent speech in Indianapolis, you spoke of

network news and lieensee responsibility, and referred to "elitist
gossip," "consistent bias," and "ideological plugola" among network
newscasters.

Subsequently, in a public address in New York City you went to
great length to explain that the meaning of .vour Indianapolis speech
had been misinterpreted and misunderstood by a great number of
I eople.
In all v event, DOCt01', one of till' main reasons you are here today is

to (+11'i ry your position once and for all.

"l'on illso spoken publicly about public broadcasting in ways
that have lead many people to wonder if you aren't roally- trying to
make the Corporation for Public Broadcasting moribund.
Stripped of all rhetoric and subtleties, you told told the educational

broadcasters that by your standards they were not programing their
stations properly, so unless they changed—and you were quite specific

Staff members assigned to this hearing: Nicholas Znpple and John D. Hardy.
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as to how—permanent financing would always be a thing of the future.
As part of your announced effort to help public broadcasting, you have
also persisted in urging 1-year authorizations for the Corporation
despite the repeated testimony of experts that a 2-year authorization is
the minimum necessary if the Corporation is to have the financial
stability to function ana plan effectively.

Congress, of course, created the Corporation and gave it a Mandate.
Many of us still believe the way to change that mandate or to assure it
is being carried out is through Congress, and not by OTP recommend-
ing funding which is patently inadequate.
And this, Dr. Whitehead, is another very important reason for your

appearance today.
I would hope, therefore, you will disdain generalities, and explain

precisely what you mean in these very sensitive areas. You owe the
American people that much.
When the Office of Telecommunications Policy was created it ap-

peared there was an agency of goverminmt which would develop an
overall telecommunications policy for the country. At least many of
us in Congress were under the impression that this was the issue with
which OTY would be concerned.
We supported the reorganization plan because initiative from the

executive branch was long overdue and answers had to be forthcoming
if the American public was to receive maximum benefits from com-
munications technology.
When Dr. Whitehead appeared before the committee in 1970, I

recited in detail the history of our efforts to obtain such a policy, and
emphasized the urgency oi the matter. He agreed with the committee,
and stated his intention to proceed.
I do know that this committee has specifically urged the inter-

ested agencies of Government to adopt a policy regarding provision of
satellite communications for international civil aviation; and about a
year ago the President instructed Dr. Whitehead to proceed with an
updated statement of policy in this area.
For whatever reasons, an aeronautical communications satellite is

not yet a reality. The same may be said of a maritime satellite.
In August 1971 this committee asked for the administration position

regarding CA.TV. In Dr. Whitehead's report to this committee last
year he said:
There is urgent need for policies to guide the development, nnd regulation of

cable in such a fashion that its enormous benefits can be rapidly achieved without
depriving the society of its healthy programing industry and its essential broad-
casting services.

I. would hope Dr. Whitehead will tell us specifically when we may
expect policy recommendations and legislation to implement them.
Our witneps today, Dr. Clay T. Whitehead, is Director of the

Office of Telecommunications Policy. This oflice was established by the
Peorganization Plan No. I of 1970. Dr. Whitehead serves as the ad-
viser to .the President of the United States on all telecommunications
matters. I have a prepared statement which I will not read, but will
insert in the record.
I see that you have a written statement, Dr. Whitehead. In the spirit

of the first amendment, I will not deny you from reading it. I would
assume that it contains the good things that you have done. We are also
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going to talk to you a little about a few of the speeches that you have
made.
As a, matter of fact, I want to say, at this juncture, that I have read

your speeches several times, both with reference to public television,
and also coma-twirl:II television. I read your speech of December, the
one you made in It td in nal o1 is—four times.
I have read the speech that you made, at the Americana in New

York—I have read t hat twice. '.En your Americana speech, you said
your Indianapolis speech was greatly misunderstood. I am going to
give you an opportunity, today, to explain yourself so that we can all
understa nd you.

.wani. to say this. There has been a, tremendous amount of alarm
generated by your recent, speeches in all sectors of our country.1 There
lias been a barrage of editorial eolith tent on some of the statements that
you made. There seems .to be a feeling that somehow, there is an antip-
athy on the part of the administration toward the networks. In an
interview, for example, you talked about the dominance of the net-
works, and how it is affeel big the growth of cATv.
We would like to have you get into that. In other words, I Eli ink, for

your benolit, and for the benefit of everyone concerned, I think we
ought to put our cards right on the table today, and get a clear under-
standing of exactl v what we mean,

want to say this to you; there is some justification for this alarm
on the part of people. Not to long ago, as you will recall, a certain
commentator-111 mention his name—Dan Schorr—was being in-
.\.(bs1 igated by tIme B1,1111111'1. the pretext that he was being considered
for a position that he had never heard about and nobody had ever asked
'ilia l out. He wasn't even intereste( I.

Naturally, of eourse, a lot of' people W0 I'0 diShil'hed, that the strong
arm of the White House might be reaching out to inhibit the inde-
pendence, of the broadcast, media. I think that if there are any unrea-
sonable fears, lhey should be allayed here, today; and on the other
'hand, if there is anv juslilleation for some of these matters that you
have discussed r think we ought to seri» inize them very closely. In
the. long run, we want to preserve the spirit of the Col istitution.
I ant one of those who is a firm believer in freedom of expression.

I have had "my gripes with the broadcasting industry, and I don't
want, to be placed in the position of bei mm I he devil's advocate today. I
have praised, the industry and I fin ve criticized it. But, through it all
am a lila» believer in the freedom ll or expression. I come from a State

whose mpitol has one of t he four unsupported domes in the world.
There is an inscription on t hat dome, and it, captures the spirit of
America, T. think.
Indeed, it, is the spirit of Rhode :Island which is the cradle of reli-

gious :freedom. It is a statement made by Tacihts, and the translation
is, "Rare the felicity of the times, when it is free to think as you like
and say what you tilink."
That is the predicate on which America was built. That, is the pred-

icate of the first, amendment. I hone that we can take it from there.
Sonat or BArcrat. Mr. Chairman, I commend you on an eloquent and

t mely opening statement.

A compilation of newspaper articles appears at pp. 55.

JO_
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I would not burden the committee .with a long, de
tailed dissertation

of my own, except to say that I recall that Dr. Whit
ehead in a previous

appearance before this subcommittee, in connection 
with the continua-

tion of the Deputy Director of his office, said, that he
 conceived his

job to be to dramatize the work of OTP.
I hope you do not think me frivolous, when T say,.yo

u sure have

dramatized the job of OTP in the last several months.

I too have read carefully, and considered the legisl
ative proposals,

that have emanated frmn your office. I think they are of a. 
I igh order,

competence, and show a great amount of thought and concern
.

They meet headon many issues that have been languishing 
for a long

time. At the same time, there are ninny of your proposals 
and some of

your statements that have been highly controversial, and that 
may or

may not be fully understood or mist mderstood.

Por my part, I look forward to these hearings and your appearance
before .this subcommittee as an opportunity to thoroughly 

ventilate

your viewpoints with respect to specific legislative proposa
ls, such as

)icense, renewal, cable TV copyright. and many, many others, a
s well

as your more general points of view vis-a-vis, the role of t
elevision, of

network television, and network news coverage.

Whether that is coupled with specific legislative proposal
s or wheth-

er it is not in your point of view, is also an important matter.

So, I. join with the chairman in welcoming you to th
is subcommit-

tee hearing, and we look forward to a lively and ene
rgetic conversa-

tion, and I once again, say, if you set out to dramatize
 the job of OTP,

some of your speeches have cerf ai illy been successful.

Senator PAsToRE. Any further comments on (he part of t
he members

of the committee, before we hear from Dr. Whitehead?

Senator Moss. Not at this point.
Senator I ).\ swim You may proceed, Doctor.

STATEMENT OF DR. CLAY T. WHITEHEAD, DIRECTOR,
 OFF±CE OF

TELECOMMUNICATIONS POLICY

Dr. WHITEHEAD. Thank you, very much, Mr. Chia i man.

This is the first occasion that I have had to appear be
fore this sub-

committee to discuss the, activities of the Office of 
Telecommunications

Policy, and I appreciate the opportunity.
share your feeling that time open exchange of views and 

the airing

of these matters is of utmost priority, and I welcome the 
opportunity to

do that, today.
I have prepared a statement covering the programs 

and activities

in the Office in 1972 and 1973. With your permission, I 
will introduce

that for the record, and briell v summarize it here
,

Senator PASTORE. -Wit-limit oi)jectioli, SO ordered.

(Copy of Office of Telecommunications Policy's activit
ies and pro-

grams 1972-73 follows:)
FOREWORD

Calendar 1972 WDS the second full year of op
eration of the Office of Tele-

connnunications Policy. The following report 
summarizes the principal activities

ot the Office In the four broad areas of its concer
n, and sets forth the principal

programs contemplated during the present 
year. Omitted are those aetivities

related to internal organization and management,
 and also to routine operations,

such as review of legislation referred for comment 
by the Office of Management

and Budget.
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I. DOMESTIC COMMUNICATIONS

A. COMMON CARRIER COMMUNICATIONS

Common carrier communien lions is for the most part a monopoly public 
utility

service provided by the Bell System and independent telephone comila
nies. The

lanliirmfince of the industry has come under increasing criticism in recent ye
ars,

and it has been prolapsed that various segments of common carrier erations be

opened to competition. In response to such proposals the carriers have asse
rted

that the benefits of economy of scale and operational integrity derived fro
m in-

tegrnted ownership and operation far outweigh any potential customer benefits

frfan competition.
()TV has initiated several investigations into these questions. The ultimate

aims of these studies are, first, to develop recommendations as to which asp
ects

oi' comninit carrier operation ('mill safely be opened 10 increased competition, and

which should remain miller integnited control : and, second, to determine the

regulatory priwiples and pracl lees hest designed to ensure that noncompetitive

operatbms remain efficient :Ind ihihiUViI live,
Prineipal studies and findings to date include the following:

1. Dootcsiic a frUjh Communieation„q

)Ti' has consistebtly found that there are insufficient economies of scale in

41(0110Si -1c Sahli HP Wilrralit government restriction of com-

p tit ion. It therefore recommended to the FOC that any 1(4bl:h.:illy anti titian-

ei;;Ily qualified applicant be ;Wowed to establish and operate satellite systems on

a competitive basis, and participated in the FOC hearings on this subject, Sub-

sequently, 1-11(‘ VCC adopted wind- is essentially an open entry poliey with respect

to the provisiqm of communications SerVicCS via domestic satellites.

2, Special VW Cfnll 111 )1 fration8 Carriers

The co try of new communicat ions carriers offering "specinlized" services (gen-

erally any services other I ban piddle telephone, e.g. data, private line, video in-

1 ereonnecti(in ) ill It i011 w iii I lw exist ing telephone carriers was npproved

Iii principle 1,y the ',vit', hut a number of issues which coold determine the prac-

tical feasihility of competitive entry were left unresolved—such as the allowable

monopoly pricing response and interconnection eonst raints.
To assess the implications of these issues for long-range public policy, OTP

initiated three ina.jor progrnms. Pirst, OTP undertook a major study to identify

and (111011t ify SCA (44)11.)111iPS ill 1 he provision of till significant voiee, datn, and

videf I eninnion carrier serviees by intlividunt functional areas (i.e., hug-haul

ransmissinn, t, dl switching, local distribution, terminal supply, and gpilerril pro-

visien of sPI'Vive 1. This is necessary ill order to decide N'here monopoly should

he protected from cempetitien or is inevitnide, from where it is not. OTP also

explored vnrions pricing policies with n view lown rd deterintning which of these

policies would promote the greatest oftirioovy in monopoly area, as well as

prp.vont hidlion subsidies from arising, amid colii pH it 1011.
SN'tiliti, OPP began to investigate the technical and economic implicatiffiN or

ail ernittive interconnection policies which, among other factors, will be a 1111Ijor

determinant as to whether competition in Ilw supply of terminal equipment. (e.g.,

telephone and datn sets) to be used with the existing telephone network is

V iable. This invest ign1 ion will serve as the basis for recommendations for new
Jogisia non or regulatory pulley.

OTP began tin examinntion of the benefits rind feasibility of a broker-

age a market in the resale el' e4anmunientions services by non-

common earriers—and on evaluation of possible impact of removing; current re-

strictions on such nclivities on common efirrii‘r operations, F1' vi revenue

requirements and service arrangements under varhms policy alternatives,

Taken together, these three programs will previde guidelines for public policy

regarding the major structural characteristics desirable in this industry group.

3. Common Carrier 11,cpulal ion

Evert If it is fensible in allow new communications services to develop on a

competitive, rather than monopoly basis, and to hit roduve competition into se-

lected existent aspects of common earner operations, this will affect only about

10-20';',, of current total common earrier ouerstions, Most common carrier opera-

time:, notably the public telephone service, will continue to be monopolistic for

somo time.
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Effective regulation of monopolies is necessary to prevent investments in in-
efficient facilities, excessive rates and profits, technological obsolescence, Serv-
ice degradation, and other problems, but it is difficult for government to second-
guess a large public utility on detailed investment and operating decisions. For
this reason, in the coming year OTP will continue to explore the desirability of
encouraging better public performance of regulated utilities through improved
policies rather than increasingly detailed regulation.

a. Depreciation Programs.—The common carrier industry is heavily capital
intensive, requiring sums for the expansion and replacement of McInnes of
close to $10 billion per year. (Yrp is very much concerned with the cost of ob-
taining such large amounts of capital, as well as the impact of the demand for
such capital. Consequently, it is carrying out a study of common carrier depTeela-
tion policy with the aim of determining how capital ean be generated internally
under various depreciation alternatives, at what costs, and to whom; and also
how depreciation policies generally can affect, the rate at which new technologies
capable of reducing both capital and operating costs are implemented. Common
carrier equipment is typically depreciated over very long periods correspond-
ing to the expected phy8ical life of the equipment, although the uscfrft life
is often much shorter due to rapid technological advances. This is only one aspect
of depreciation policies that affect common carrier financial decisions and cus-
tomer rates; other aspects are disposition of fixed asset salvage, separation of
depreciable and nondepreciable investments, and purchasing policies of common
carriers along with the pricing policies of their suppliers. In 1972, OTP made an
overall investigation of the depreciation practices, objectives, effects, and alterna-
tives in the common carrier industry.

b. Accounting Programs.—OTP is also conducting an in-depth study of the
FCC's Uniform System of Accounts for common carriers, the objective of which
is to identify the full range of operating incentives implied for the carriers by
this regulatory reporting system and the effect these in turn have on the erml-
ity and cost of service. One of the study's major findings to date is that the
classification for capital facilities costs and for operating costs bears no rein-
tionship to the classification for service revenues, and thus the Uniform Sys-
tem currently can provide little or no guidance in assessing the reasonableness
of the rate of return for particular services. Other issues which will be con-
sidered wtihin the study this coming year are the types of incentives and con-
trols under the existing system of accounts that govern the classification of
expenditures as either capital or operating costs, the treatment of asset salvage,
and the method of tax accounting. Additonally, the possibility of tanking certain
changes with respect to station connection accounting and installation pro-
cedures—changes which could add substantially to common carrier cash flow
as well as to customer options in instrument selection, payment and rearrange-
ments—will be explored.

B. CABLE TELEVISION AND BROADBAND COMMUNICATIONS

Broadband cable systems represent a new communications medium which

can increase consumer choice in television programming and provide many new

communication services hitherto unavailable. The immediate effect of eable

expansion, however, is to disrupt some of the distribution prnctices of the
existing television industry and to threaten the economic position of some

broadcast stations and copyright owners. There is urgent need for policies

to guide the development and regulation of cable in sub a fashion that its

enormous benefits can he rapidly achieved without depriving the society of its

healthy programming industry and its essential broadcasting services.

In 1972, OTP undertook a series of studies and investigations to identify

and illuminate particular aspects of broadband cable development that require

policy consideration, and to develop policy recommendations.
Two of these studies have 'been completed:
(a) A study of the present and projected costs of broadband cable systems,

to serve as a basis for estimating future growth patterns and rates of develop-

ment of cable distribution systems;
(b) A study directed to the development of an industry simulation model

to be used in conjunction with the results of (a) and (c), below, to predict

future industry development.
A third study has yielded significant information and is close to com-

pletion:
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(c) A study on projected consumer demand for cable television as a function
of population and market characteristics, to enable the formulation of alternative
regulatory policies appropriate for different economic environments.
In addition, the following study was initiated in January of 1973 :
(d) A study to determine the most economical way of conserving and en-

hancing broadband communications services. in low density rural areas, where
cable technology may not be economically feasible.
In addition to thees studies, OTP has provided supporting analysis and de-

veloped alternative policy options for the President's Cabinet committee ofl.
cable television. In this work it has examined, among other matters, the eco-
nomic and social effects of vertical integration in the production and distribu-
tion of cable television programming; the probable impact of expected cable
growth on the broadcast and copyright industries; the problems of access
to the cable media for nil segments of the public and industry; and considera-
tions pertaining to joint ownership of broadcast, cable, nnd telephone facilities.
Policy alternatives pertaining to these various mutters were developed for con-
sideration by the Cabinet committee. The results of this activity have been:
presented to the committee, which is expected to complete its report in the near
future.
A significant achievement in the cable television field was resolution of the

long-standing controversy concerning distant, signal importation, that is, cable
use of signals broadcast by out-of-innrket television stations. The distant signal
question involved complex, interrelated issues such as OAT V's need to offer this
service in order to littract capital and begin its growth, the effect of distant
signal competition upon the economic stability of loerd radio and TV stations,
program suppliers' need for copyright proteetion, and the public need for a
wide diversity of quality program services. ;Mice OTP believed that delay and
uncertainty would be ho nolo I to the public interest. it ngreed to net Its medi-
ator in the dispute. The principal private parties mill no ely agreed upon a .emn-
promise plan, the main feature of which wns to supplement the then existent
FCC rules with regulatory and legislative copyright Had exclusivity provisions.
Main elements Of this plan were ultimately reflected in rules which the FCC
adopted in Ala rch of 1972. S'Amgress is still considering the copyright provision
of the plan, the main element of which is to establish a sehedule of fees gov-
erning the use Of copyrighted programs, or if such a schedule cannot be agreed
on, eompulsory arbitration. 017I) will retain its interest in this area and follow
develoonsolts Closely.
in addition to the above activities, (1'1'1' is coordinating, with HUD and HEW

as wit jar participants, the design of a demonstration program that would show
effective and economical uses of broadimnd communications for the delivery of
public services and would allow industry to test earlier than otherwise possible
the potential of broadlnind communications for innovative non-public services.
The program wrmiti be a joint government and industry undertaking Ii am t woo hl
ultimately benefit both the private and public sectors. During 1973, OTP will
continue its coordination of interagency effort, and will guide the demonstration
program through its various stages, including the planning of specific experiments,
the selection of demonstration sites, and the enlisting of state and local govern-
ment participation. Finally, also during 1973,. OTP will initiate a. study to evaluate
the economics of allowing consumers to purchase television programs directly
over cable. This study will unable an assessment of the desiraldlity and feasi-
bility of such systems and their potential role within the broadcasting and cable
industries.

C. BROADCASTING

1.. Pu.7ilic Rrnadeasting

The Public Broadcasting Act of 19(17 created a framework for educational and
instructionnl broadcasting, largely as envisioned by the Carnegie Commission on
Educational Television. However, the means of establishing a stable source of
federal support: funds which would avoid detailed government oversight of
program content, was left unresolved and has remained so. In addition, the years
since 1997 have witnessed the development of important new technologies for
which no provision is made in the Public Broadcasting Act.
During the past two years, OTP sought to achieve nmendments to the Act

which would eliminate both these deficiencies. It consulted with interested orga-
nizations in public broadcasting and with the relevant agencies of government,
and reviewed a range of approaches to new legislation.
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Last year, OTP worked with the Congress and Submitted a bill providing for
an additional year of funding for It a lid assuring federal funding of individual
public broadcast stations. Congress, however, adopted a different bill which would
have increased the federal funding of public broadcasting by more than $115
million over a period of two years. As n practical matter, the bill would have
undercut any hope of resolving the various probletns that have developed in
jaffil le broadcasting regarding its structure and the various relationships between
the local stations and the national organizations. Consequently, the President
vetoed the bill.
In the coming year, OTP will prepare legislative proposals to continue funding

of public broadcasting by the Federal Government.

2. LicenNe Renewal Policy
One of the major broadcasting controveries of recent years has involved the

triennial license renewal process. Although till can agree that a broadcaster who
has performed well in the public interest should have his license renewed, the
Congress, FCC, mid the courts have struggled with the questions of what is good
performance and what standard should be used to judge the incumbent licensee's
performance in the face of a challenge to his renewal application.
Because the search for standards comes at a time when community interest

In licensee performance is strong and when competition for licenses is increasing,
it certain amount of undesirable instability has been injected into the broadeast-
lag industry. The regulatory process has become fraught with delay and uncer-
tainty, and the industry's ability to serve the public has suffered.
Late Ill 1971, OTP developed and proposed for public discussion a wide-ranging

series of suggestions for modifying the Connnunications Act of 1934, one of which
dealt with license renewal policy. OTP pointed out the dangers of adopting
renewal standards that led to government siorervision of program content. It
proposed for discussion a more "neutral" renewal standard that would place
the primary emphasis on the licensee's being attuned to the programming needs
and interests of his local andlenee. Using this standard, a premium would be
Idaced om the obligation to be direolly responsive to community problems and
issues; licensees who had met this obligation weuld he assured license renewal.
This would lead to needed stability in an Indust my that must make relatively
long-I emu commitments to public servive.

In Decemher of 1972, following further study of the license renewal process,
OTP proposed that the legisintive provisions governing license renewals he re-
vise(l. It proposed an amendment to) the Communications Act of 1:13-1. which would
make four revisions in the present renewal process : the ex lension of I he term of
license from three to five years; the requirement, that policies concerning quali-
fications to hold a license be made solely Iii rough rule-making; the establishment
of specific procedures to be used in the event that a renewal application is chal-
lenged by a competing applicn dont ; and tinnily, the prohibition on use by the FCC
of predetermined performance criteria to be used in evaluating renewal
appl Ica Hons.
The proposed legislation seeks to establish a regulatory environment which

allows for competition for the grant of a Itemise, and, it the Mine time, reduces
the 'uncertainty and instability that la's beset the industry.

S. Fairneils Doctrine aml A ere NS to Mc Broadcoxt Media
Another critical issue—one that is cent nil to the role of the mass media in an

open Si clety—iN that of public access to the broadcast media for discussion of
and information about controversial public issues. The FCC's Fairness Doctrine
requires the broadcaster to make I hoe available for the presentation or con-
trasting viewpoints once it pnrticular side of a controversial issue of public
importance has been expressed. Although not originally contemplated, this
"farness" obligation' is now being enforced on an imsue-hy-issue, case-by-case
baSk. instead of through 11.11 overall (WO Ina than of whether the broadcaster has
kept the pal die well informed, with reason:Ode time for contrasting. views. When
enforced in this tnanner, the broadcaster's journalistic determinations are re-
peatedly second-guessed by the FCC and the courts, and since these are agenoles
of government, the decision as to WhO shmmihl speak on what issues bevomes part. or
the govermnental process. This diminishes the "free press" discretion of the
licensee and tends to convert broadcasting from a private enterprise activity to
government supervised serviee.
A major incentive for case-by-ease application of the Fairness Doctrine is the

fact that individuals' access to the media for discussion of controversial issues
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can only effectively lw achieved 'through that device. Broadcasters do not °rai-

n:10Y soil their advertising time for 511(.11 purposes- partly because they may be
.compelled I0 "balanee" such presentalions in their program time.

In .1 171 OT1' studied the hisiory Of Fnirness Doctrine enf4ixcement ami the

closely related problem of aCCesS to ihe media. As part uf the series of suggestions
for modifications in broadcast regulation made in October 1117 1, (1'1'1' proposed
that there he considered a right of nondiscriminatory access to TV advertising
time, accompaniel by the elimination of any requirement that paid views ho
"balanced" by views expressed in program time. In program time, OTP sug-
gested that 1 114* fairness obligntion ultimately should lw enforced by an overall
Inquiry into the licensee's journalistic responsibility at license renewal time,
rather tha a in i he case-by-case fashion now employed.

Under the present structure of broinleasting- the lechni(*al scarcity of 44-*Iniu.
awls available as broadcast outlets, and the reliance on persons entrusted with
Ii ese millets to serve as 11 vehicle for informing the public—the Fairness Dock
trine il.self is necessary for 'the lime being in: a Means of preserving the public's
right to be infornwd. However, the means and mechanisms of enforcing itlw Doc-
trine must; he improved. and governmental intrusilm into program eiHltelli must
be minimized. Enforcement of the Fairness ltocirine through a review of lint
broadcaster's overall performance and programming at license renewal time,
rat her lila U I Iimoiigii eilSe-hY-enSe IldjUdieatien, V1'011141 he a step in this directi(in.

()TIP will continue during the present. year to exi4ore various alternatives for
solving the fairness and access dilemmas. It will seek: to assist the Outgress and
tiw live in devising inechunisms to enhanee free expression and to minimize
government intervention in the marketplace of ideas.

4. Radio Regulation
For itniny years, radio broadeasting has been regulated as an afterthought to

television, Solile of the rationales assumptions, such as scarcity of outlets

and restricted (miry, Whiell Shaped early radio regulation and still Justify regn-
in Hon of television si a IIors, ha ye been rendered meaningless by the phenomenal
growth in the 'Huntley of AM and FM. radio stations, offering widely diversified
special program services II1 he public.
In 1.971 OTP proposed to ilw FCC that it undertake an experiment in radio

deregulation, with a. view toward lessening the regualtory controls on eon tner-

chi' radio pnigramming, commercial practieeS and other nontechnical operations.
The proposal was supported by an Staff Paper setting ft.rth the reasons

STW11 ill I exPerIlnent seemed appropriate and promising. In response, the FCC
instituted a program to reassess its regulations governing radio, and is in the
process of acting on its 'findings. OTP will continue working with the Commis-
sion„ broadcaslers, and public lo provide recommendations as to how radio regu-
lation can he improved.

5. Reruns of Al works Progrom

In reeeDt years, the portion of network prime time devoted to reruns of original
programs has increased dramatically. The increase in reruns has resulted in
it diminution in the variety and vreativity of programming available to the
public and, by contracting the market for new programs, Iii s threatened the eco-
nomic underpinnings of the program production industry.

However, it has been unclear what the cause of 'Ibis change is, and what are

the available techniques for dealiiig will] it, ()II the one Iffind, Ihie shift to more
mums may be altrilmhible to miroir use by the nelworks of their momopoly
position in buying and distrihating Drogralas. ()r, on the other hand, the trend
may be due to litexorable market forces, such as increases in prograin production
costs not covered by eonnnellSilrate rises in advertising revenues. Better knowl-
edge .of this is required as a basis for determining whether Federal actbm 15
necessary.

In view of the importance of this matter to the viewing public and to the
health of the program production indusri y, the President requested that (Yrr iii-
quiu't into the cansp:, II f increitSOS in Del work reruns, and, if appropriate, reeom-

timid remedial aCtion. I/TP is completing its study anti is preparing its report for

the President.

D. FEDERAL-STATE CON! Nu I N ICATIoNS

Issues affecting state and local governments arise in every area of communi-

cation ludicy and in varying contexts. For example, the planning of a national
emergency communication system requires state and local participation; regula-
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tion of the emainunications common carrier industry has traditionally been di-

Vided between the Federal Government and the states. Regulation of CATV

systems has involved both federal and local authorities; public broadcasting and
educational communications involve state and local governments to a significant

degree ; the operation of public safety communications systems (pollee, fire,

ambulance, etc.) is usually under the direct operat halal control of local officials ;

and in many cases, local governmental cominunicat ion fncilities and services are

funded in whole or in part through federal grant-in-aid programs.

To provide guidance and assistance to state and local governments, OTP un-

dertook and completed the following tasks : (A) a review of the various federal

telecommunication assistance programs ; (B) the issuance of OTP Circular Num-

ber 2 requesting all executive agencies to provide information on their current

anti planned telecommunications research programs which might affect state

and local programs; (C) studies for the states of Hawaii 1.11141 Alaska to identify

their uniqne communications requirements ; (D) the prepnration of a Cable Com-

munications Handbook for local government officials to provide a basis for coin-

numity planning and decision; (E) a conference between communications offi-

cials of Hawaii, Alaska and the U.S. Trust Territories to strengthen their com-

munication planning procedures.
To provide national policy guidance to state and local governments on the

implementation of the nationwide emergency telephone number "911", OTP
 has

prepared a coordinated national policy, contracted for a communit
y planning

handbook on "911" implementation, and provided for the establishment of a fe
d-

eral information clearinghouse on "911."
To provide support for public safety telecommunication:s, OTP is se

eking the

Improvement of the national law enforcement teletype system (NLETS), w
hich

services state and local law enforcement agencies in 48 states. OTP 
is also pur-

suing an effort to identify the issues that arise from the pote
ntial delivery of

public services via modern communication methods ((IATV, satellites
, etc.) with

particular emphasis and priority on the communication aspects of the 
delivery

of emergency medical services.
Finally, OTP maintains a continuing program of consultation with

 state public

utility commissions and with the FCC concerning the 
impact of specialized com-

munication carriers, cable systems, iSpeetrum usage, data com
munications and

other developments in comunications which involve
 regulatory policies and prac-

tices. OTP engages in an active dialogue with state and l
ocal officials in order to

respond to communications problems and issues as they
 arise.

E. MOBILE COMMUNICATIONS

The frequency spectrum available for mobile radio serv
ices has been tripled

by the FCC in a series of actions taken in 1970 and 1971. The
 mobile communica-

tions industry should no longer be limited by a frequency sh
ortage but will face

more clearly classical supply and demand limitations. Th
is will raise a number

of issues as to appropriate types of new systems, new se
rvices and the institutional

structure to support them and the manner in which the lar
ger bloc of spectrum

will be sub-allocated among the competing mobile services. 
The transition from

spectrum scarcity to spectrum abundance must be regulated to c
reate an industry

structure that is sensitive • to future demands for communica
tions services of all

types, including improved mobile telephone services for all are
as, integrated

dispatch services, and public telephone services for domestic 'aircraf
t. It is equally

important, as the spectrum available for mobile communi
cations expands, to

provide for the MaxiM111)1 amount of competition, both in the manuf
acture and

sale of equipment and in the actual provision of service to 
the public,

In early 1972, OTP conunenced a program, using staff, contr
act, and Policy

Support Division resources, to assess the technical, economic, an
d institutional

effects of proposed new mobile systems and services and to fomulat
e policy guide-

lines for the development of the expanded industry including guidel
ines for the

introduction of competition. It is expected that the results of this pro
gram, along

with recomendations to the FCC concerning policy guid
elines for mobile com-

munications Will be forthcoming soon. Additionally, in cooperation with t
he

FCC, DOT, LEAA, HEW. and HUD, OTP will continue to ass
ess the feasibility

of a pilot program to demonstrate innovative uses of mobile 
communications

services in support of public safety, emergency health services, highway s
afety,

and transportation in general.
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P. NEW TECHNOLOGY

1 Hiring the past decade, there have heen radical improvements in communica-

lnais technology resulting from indepemlent research and development of U.S:

indust ry. research in the academic community, tlw U.S. space program, and other

glivq,rninent-sponsored HAD. These teehnologies provide opportunities for vastly

impreved and eximmied communica I it services, which could have significant

social and economic effects if exploit ed properly.

OTP maintains in conjunction with the National Science Foundation and the

Department of Commerce., an ongoing study effort designed primarily to identify

areas in NV11101 fe,w technological Rdvinims are occurring and to evaluate the
effect Of these technelogies upon the existing structures of the domestic com-

munications Indust In 1973, 0'17P plans to identify the current state-of-the-

art in the major fields of communications technology, to determine the existence

of any gaps in research, and to anticipate any potential future policy problems.

If neeessary, orrp will recommend policy guidelines regarding the applications
of new technology.

0. COMPUTERS AND COMMUNICATIONS

in recent years, the two separate industries of computers and communications

have come to intersect in several important areas. The use of computers in com-

munications lets enabled, or made considerahly loss costly, new modes of trans-

missinn, switching. net work design, and system administration. Conversely, the
use of communications in conjunction with computers has permitted the sharing

datfi-proeessing resources and the pooling of information banks. and has pro-

vided an access to .eomputers that has opened up new opportunities across the
entire spo.trum of endeavor, including business, eduention, and social services,
to nnme only a few.

The concerns in this area are in part common with those of other areas of
domestie communications : Determining the divishm het withcouil wtition and
regulatien, and for the latter, defining a governmental ride MIMI avoids inhibit-
ing or restricting the flow of ideas and information, At the same time, however,

computers and commonicat ions pose seme issues which are unique, such as the
threat to privacy, equal opportunities to information, and the protection of
intellectual property rights.

OTP has commenced one program In this area which will be vital to the task
of providing policy guidance. it initiated a review of the basic economies which
underlies eemputers and communications, and therefore, to a great extent, control
lroth its (mil dev(dopment and the requirements for policy. From this progrnm,
It is expecied that a basic understanding of this new combination of industries,
its well as the analytic tools and concepts needed to guide it, will be developed.

II. GOVERNMENT COMMUNICATIONS

A. FEDERAL COMMUNICATIONS POLICY AND PLANNING

The Federal Government's own communications consume from 5 to 10
billion dollars per year. The major concerns in this field are avoidance of
41111 d ication, effective management of the acquisition of new systems, achieve-
ment of compatibility tinning systems, and satisfactory operating performance,
The major objectives of the OTP program in the aren of Federal communica-

tions are: first, identifying all the communications activities and resources
of the Federal Government: second, determining the needs for effeetivo informa-
tion exchange among the various .departments and agencies: third promoting
economy in the government's use of communica t bats, through sharing of
fuel lilies, elimination of dindication, and effective use of commercial services:
and tinnily, encouraging the use of communieat ions to improve productivity and
enhance coordination of Federal Government avtivities. During 1073, arrange-
ments for the In 'oordination reqnired to aehieve these objeetives
will be strengthened and aligned as appropriate with the Administration plan fitr
tIn coordination of departmenlal activities. The areas of government com-
munications to be involved are: .communications networks, aids for radio
navigation, satellite programs, t gmununications of the Executive Office, audio-
visual-activities, equipment and facilities standards, and procurement prac-
t ices.
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In the previous year, OTP completed a re\ iew of all existing studies and
analyses pertaining to the integration of the Iwo largest comunientions net-

works in the Federal Government, the AUTOVoN network and the Federal
Telecommunication System. Based on this review, it was decided that the
systems should not be merged. However, this review revealed coldlicting con-

siderations concerning the degree of interconnection and inter-usage that shoulil

be sought. To resolve these conflicts, OTP directed a field test of service to

selected military installations to obtain first-hand (lilt IL relative to ecumenic-

and service benefits which might accrue as a result of mutuality if service.

The test has been completed and the results are being analyzed. Completion
of the analysis will provide adequate information upon which to base deci-
sions concerning further integration or interoperability of military and civilian
comunications activities.
WIT ham completed a review of existing and planned radio navigation aids

operated or used by various elements of the Federal Government. It has begun
work with the affected Federal departments and OMB to ) coordinate time
navigation satellite programs of the varhets departments; (2) determine the
minimum mix of navigation aids and systems to meet government and civilian
requirements; 1111(1 (3) structure a coordinated national nnvigation progrnin„

it has formulated a plan to designate a single system for long-range general
purpose navigation and will issue this plan to the affected department for
planning and budgeting guidance and to the civil conantmity for its information,
The major portion of review of the government's present communications

satellite program initiated last year will be concluded in 1973. The colleetion
of information with regard to such programs is nearly conqtlete. Sever:II pre-
grams have already been identified fie. a more detailed nnalysis w hi i Ii will
be aimed at identifying satellite systems which can be (1) reduced or elimi-
nated, (2) consolidated with others, or (3) expanded to serve miditimml users.
A major consideration in the design of government communleations systems

is selecting the best means of meeting unique needs, particularly flit 1St. of the.
national security community. Special requirements for survivability and se-
curity, for example, can be met by highly specialized systems, or by designing
general purpose government networks to include these features.

Meeting such requirements creates a dilemma for policy milkers. Specialized
systems with limited enpacity are relatively inefficient for day-to-day use, and
seam costly if relegated solely for emergency or lincluu). use. On the other hand,
incorporating special features in gell(411 1 purpose systems raises the cost (If such
systems for all users and can result in an unwarranted expansion of the de-
mand for such features. This dilemma must be lakeu into account in develop-
ing policies and plans affecting Federal c(ennumications told II 1114 ire explicit
strategy must be developed for resolving it, including the developnwnt of good
working relations with the Department of Defense and other 11111.1011411 security
agencies.
A study has been eompleted of the applicability of new communications tech-

nology to the unique needs of the Executive office of the President. Partieular
empliaNiS was giVP11 tO the possible utility of wideband and high speed data
services. This study paivides guidelines for the introduction of HMV (mnipment
when and ss needed, while ensuring that all equipment tit into an in
system (linable of evolution as technological potential and government needs
change. Inning 1973, key technical and twonomic questions will be resolved, and
IL demonstratien of selected new cnpabilities will be begin'. This will also pro-
vide a basis for reeommendationst ou other inter-agency .communications systems.
oTi, is eondueting 1111 interageney study to improve the management of all

audio-visual activities within the Federal Government. 'This study will revi eu
in-house versus contract decisions for the production of andlo-vistinl materials.
the volume of 111141 need for government-owned facilities end equipment, and the
Isdential for Interagency coordination and cooperation for effeetive ii ti i izil t liii if
such facilities and equipment.
An improved prose for the development of Federal communications standards

has been established with initial enuthasis on standards for data communications
and standards to promote the interoperability of government communications
networks. In 1 973. emphasis will MI one of the key elements of such networks,
modulstor-demodulators, or modems.
A review of government policies and n11.1(41(4.8 for the procurement of tele-

communicatimis equipment amt services has been started. Its goal is to develop,
updated and improved government policies and prnctices lii the light of recent

ha.
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changes in regulatory practices and in the structure of the industry, part ieularly
the introduction if eompetitive suppliers of specialized services and intervon-
necting equipment. One important factor in the study is the clarification and
application of the government's policy of DIDNiniuni reliance on the private
sector for 110. provision of services and facilities. Another is the problem of re-
conciling conllicting npownwhos to computer and communications procurement
when systems composed ii III It elements are involved. A third factor of im-
portance Nv111(.11 will be considered is the unique and difficult problem relating
lo the procurplitent of satellite communication systems and services.

F' I t I I 1 uT1' has established the t;overnment Communications Polley and
Planning Council. The Council, consisting of representatives of key Federal
41 gf .14cie;4, will provide a focal plaint for bringing the pot on t in I hen Mitti if ii iii-

flhliiliCflt14IL'i technology to all Federal agencies as 0 means of increasing Iwo-

ductivitY, coordinating operations, and improving the delivery of services to the
public. The Council will enable these benefits io he obtained without (..(stly
duplication or bureaucra Iie delay, 11)1(1 through effective cooperation among all of
those responsible for Federal communications policy and planning.

fl EMERGENCY PREPAREDNESS

The purpose of the emergency prepare(lness program is to insure that no-
tional and Federal communications resources will be available and applied. in
emerge:Ivies, to meet the most critical national needs. This is a demanding task.
because of the numerous contingencies that must be provided for—it tlu with
respect to the nature and location of the disruption and Ivith respect to the
nature and location of the services which, in OD(' or another cimutost aitue. it
must be eonsidereal vital to restore. Emergency communications plans auol capa-
bilities 1111144 Comply Wiiii 'three 'MAC prillcipleS: first, 11111X 11111110 dual lisP ot'
facilities for hot ii emergency a101 routine operations: s4,conti, balanced sur-
vivabili I y among communications and the facilities; which are supported by
communications; and third, focusing of responsibility to at accomplishment.
These principles are implemented within 1114, framework of the 'Federal 1;01.ern-
ment's overall emergency preparedness program, Only part of which deals Ivit 11
telec4antitunieations.

Policies and plans for mallflging flue nation's telecommunieations resources
during Nvar emergencies or natural disasters have 11104,11 eompleted. These plans
delineate I responsibilities of various Federal agencies regarding telveoun-
nounic.1 lion, and indicate hi coordinating arrangements to be used,

Iii i1t72, OTP engaged in :1 review of the policies and inwedures under which

01110111 1)1117111v ii ito Mq.Vicvs would he restored by the United Slates communica-
tion eommon carriers. rJlll is review resulted in issuance by orri, reVIS.041 policies
it ml ittlicodure.s for flue restoration of suell services under 41 system of defined
priorities. Work is now proreeding in conjunction with other Federal agencies
to evaluate tlw currently assigned and requested priorities and to determine
whether, and how, the number of priority vir4.11its sh4o1141 be reduced.

N1'it lu regard to its responsihility of determining policy for warning (likens of
atlaek or If emergoucivs, OTP in 1971 issued a policy that any use by the public
of home radio receiVerS in a nationwide radio warning s3.stent would he strietly
voltuutary. At that time a number of studies were undertaken 10 determine the
most effeet ivy D1141 c4•0140MIC 41114,11111tiV0 411)1)14a1c1105 ft tproviding warning, Several
,if bitt a -i1 during 1973, and further actions for improving
thy provisinn (if warning to citiZeluS will by liul de.

During- 1972, ci new urn 11111 of activating the Knuergency liroad(.ast System
(FIBS) was implemented 1111(14,1. direetion, Furl her 'changes to linirove the
effectiveness and efficiency of the EBS 11111 be studied and implemented during
1973.
To provide inerensed understandiug of communica1 ions problems which arise

Nviwn natural disasters occur, several actual disaster situations were studied
111141 the lessons learuad were incorporated into pertinent plans and procedures.
This practice will l011.1 4/1*(11'1' In I 11'1)V lite at In rgor ha so of exporjorov

for I tinting warning and emergency communications systems and procedures.

C. COMPUTERS AND COM M UN ICATION S

ltecent technological advances in the field of conqmters and communications
have produvell the potential for several ;Mem:Wye industry struetures, for lite
provision of data i».ocessing as well as data communications services.

of) 1 54 73 2
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of these alternatives will eventually become dominant will be determined both
by the regulatory policies adopted by government, and the inherent economic
characteristics of computers and communications. This process--the emergence
of an Industry structure—has already commenced; however, many important
questions remain unanswered, and many pertinent areas have not even been
explored.
The development of hybrid computer-communications systems has significant

Implications for the Federal Government in two important fields. First, it will
affect procurement of the government's own data. proeessing 011d Connillnlic:1I ionS
services. In particular, new hybrid systems may allow economies to be obtained
through the sharing of network services by departments and agencies now ob-
taining such services independently. Secondly, the development of hybrid com-
puter-Communications systems may lessen the need for the government to design
and operate its own hybrid systems, by making these available in the private
sector.
To assure that government use of computer and communications systems is

effective and economic, OPP, during the past year, developed a model of hybrid
networks that enables a thorough investigation of the economic 1111010,1011S of
alternative system structures, sharing policies, and telecommunications tariff
arrangements. During 1973, initial use of the model will be made to study high
priority issues, including the economics of system slut ring within the Federal
Government. Also during 1973, tin initial survey will be made of the security
issues relevant to shared computer-conununications systems, such as the not info-
name of personal privacy and the preservation of confidentiality of personal
information.

INTERNATIONAL COMMUNICATIONS

A. INTERNATIONAL SYSTEMS AND FACILITIES

1. General Policy and InduRtry Structure
Since its inception, OTP has conducted a continuing review of the operating

and institutional arrangements of the international communientions industry.
The structure and performance of this industry have been 0 concern to Con-

grem and others for many years, and this concern increased with the advent
of the new technology of communication satellites and the creation of a chosen
instrument (Comsat) to represent United States interests in the international
turie.of,thit$ technology. As a result ..of a highly complex, and artificial indusf ry
structure (largely the creation of Government regulation), the traditional prob-
lems of rate and investment regulation are particularly acute in the international
field; and, because of divergent incentives, there are widely divergent views in
the industry with respect to the best "mix" of international transmission facili-
ties (i.e., cables and satellites). It thus becomes necessary for the FCC to rule
on competin.g or alternative proposals for new facility construction, and to allo-
cate the traffic among various facilities and carriers, causing strains in foreign
relations and in the relations of U.S. industry to foreign carriers.
OTP now has, in the lima stages of development proposals and recotnmenda-

tions which seek to enhance industry performance through improved incentives
within the existing industry structure. These will soon be forwarded to the con-
cerned Congressional committees in response to requests for Administration views
on this matter.

Z. International Communications Satellites for Mobile Communication*
(a) Aeronautical Satellitcs.—OTP has concentrated on developing a U.S.

Government position with regard to arrangements with the European nations
to evaluate the use of satellite communications in improving air truffle control
over the high seas. Negotiations with the European Space Research Organiza-
tion (E SRO) on a eoordinated evaluation program commenced in 1971 and were
continued during 1972. It is expected that the satellite ehannels required for
the evaluation will be provided by a new entity to he owned jointly by ESRO
and a private U.S. company. The State Department, FCC, and DOT/FAA have
closely coordinated their Interests in this nren wit ii OTP throughout this year.
(b) Maritime SatelliteR.—OTT has Del i Vely pnrticipated in intra-governmental

policy discussions aimed at providing -satellite eonununications to civilian-ships
on the high seas. Current international discussion of this subject is taking place
in the International Maritime Consultative Organization (IM00). The U. S.
Government is participating in the necessary preparatory work of defining the
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maritime requirements for satellite services without prejudging operational or
011411,111Z111ionlil lotsas ( 1 1 how these services will be provided. Coordination with
all agencies interested in his field is continuing.
The Department of Transportation (Coast Guard), the American Institute

of Merchant Sltiettillg, and the Department of Commerce (Maritime A.dminis-
tration) have adhered to the view that maritime satellite services will be re-
lining welt before the end of this decade. OTP has worked with these orga-
eizathins throughout 1972. to develop policy in the maritime satellite area and
to c.wsider the possible relation of Allen satellites with aeronautical satellites
and the INTELAAT system. Study of these matters was continuing as the year

While IMCO deals with many subjects in the maritime area, it. has been par-
ticularly active in two areas of radio communico I bfilti, I111 timely, 1101 iii ime distress
.eommunications and .1e:ultimo satellites. Throughout, 1972, OTP has followed
the communications work being done in IM00 and continuously provided guid-
ance 10 the U.S. Delegations attending the various 1M00 meetings. Particular
note shied(' be taken I hut 1:1‘100 established a Panel of Experts on /limit hue
'Satellites during 1972 that held two meetings during that year, and promises
to be mere active in 1973.

Z. Pacific Basin Faelities Planning

In September 1971, AT&T and The Hawaiian Telephone Companies filed with
tile FCC a request for authority to lay a new submarine cable between the U.S.
mainland and Hawaii. '11his application was subsequently supplemented by

request fel authority to lay a new basin-spanning cable system, including
links het will the eontinental United States, t t I limn, Okinawa, and Japan.
In addition to discussing this proposal with foreign officials and with the
Clover:nor of Hawaii, OTP officers have been engaged in an economic analysis
find system study of the Pacific Basin requirements in the decade of the 70's.
This study will prodnce policy guidelines and recommendations concerning the
Paeific Basin and new facilities planning to meet projected requirements. OTP
expects. to complete this work early in 1973 and to coordinate a U.S. position
that can be agreed to with other nations, thus avoiding the misunderstanding
nnd bitterness in the international community that has characterized past
negotiations.

4. International Teleprocessing Systems

Substantial international interest and activity are emerging concerning de-
vefopment of international systems for data transmission and for teleprocessing.
During 1972, OTP has engaged in extensive interagency coordination on U.S.
interests, activities and policies in this area. In addition, OTP has engaged in
international bilateral discussions with Canada, England and Japan, and hes
coordinated U.S. participation in multilateral meetings on this subject, especially
the meetings of the Organization of Economic Cooperation and Development
(ODCD).

B. INTERNATIONAL ORGANIZATION ACTIVITIES

1. United Nations

:In recent years, international communications activities in the U.N. have
largely centered on the use of communication satellites to broadcast television
programs int o the home, directly from one country to another. In 1909 and 1970,
the Committee on the Peaceful Uses of Outer Space of the United Nations con-
vened a Working Group on Direct Bmadcast Satellites which rendered reports
to the parent committee noting the need for more work to be done in other
agencies before the U.N. could meaningfully consider the future of direct
broadcast satellites. Subsequent to 1970 a number of important events bearing
on this matter occurred. The International Telecmmunnication Union (ITU)
held a World Administrative Radio Conference on Space Telecommunications; the
World Administrative Radio Conference on Space Telecommunications; the
"World Intellectual Properties Organization was established; the United Nations
Educational, Social and Cultural Organization (UNESCO) adopted a Declara-
tion of Principles relating to limo use of direct broadcast satellites; and most

recently, the Soviet Union recommended U.N. endorsement of an international
convention to control use of broadcast sit tell iles. During 1973, the Legal Sub-
committee of the U.N. Committee on the Peaceful Uses of Outer Space and the
Working Group on Direct Broadcast Satellites will work on the proposed con-
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vention as well as other cultural, social, legal and political aspects of broadcast

satellites.
Throughout 1972, in coordination with the State Department, USIA, FCC,

and other cognizant agencies, OTP has coordinated and participated in the

formulation and presentation in international forums of U.S. Government

positions on direct satellite broadcasting. The interagency studies and

necessary in this area will intensify during 1973, and OTP will continue to ilk-

eburge its policy coordination function to assure timely and responsive policy

formulation.

2. UNRSCO

UNESCO is an independent agency of the U.N. charged with promoting inter-

national cooperation in the areas of education, social affairs and culture. During-

1972, UNESCO convened several meetings to develop guidelines for use of

communication satellites in the international distribution, and possible inter-

national brondcasting, of rndio and te!evision programming. OTP has worked

closely with the United States Patent Office, the Department of State, USIA,.

and the FCC, as well as various interested groups in the broadcasting industry,

to establish and maintain a sound and consistent U.S. position on standards,

codes of conduct, and protection of intellectual property rights.

In May 1972, a meeting of non-governmental experts in Paris under 'UNESCO,

a uspices endorsed a draft Declaration of Principles relating to the use of satellites

for direct broadcasting. The recommended draft Declaration was circulated by

UNESCO In July and was considered and adopted by the UNESCO General

Conference in October 1972. The United States strongly opposed the consider-

ation of this Declaration on the procedural grounds that there was insufficient

time to study the issues raised by the I declaration, and inadequate coordinatio
n

with other international organizations. When these concerns were ignored by

other countries, the U.S. strenuously voiced its strong opposition to the 
'Sub-

stance of the Declaration, hut was substantially out-voted. Continued effort,.

growing out of the UNESCO experience in 1972, will shift to U.N. organs which

will be active in this area in 1073. OTP will continue extensive work in integrating

policy coordination and position formula' loll.

8. Internatiwlat Telecomnutnication Union

The International Telecommunication Union (ITU), a specialized agen
cy of

the United Nations with 143 member administrations, maintains and ext
ends

International cooperation for the improvement and rational use of telecommuni-

cations of all kinds. The Union uses world conferences of its members to revie
w

and update the international regulations needed to assure the smooth flo
w of•

global radio and telegraph communications. A principal function is the al
loca-

tion of radio frequencies among the respective radio services (amateur, br
oad-

casting, fixed, aeronautical mobile, communications satellites, etc.). During
 the

past year, OTP provided guidance nnd, in some eases, representativ
es, for U.S.

participation in ITU activities. Additionally, matters came up duri
ng the year

that required OTP personnel to work directly with the ITU headquar
ters repre-

sentative in Geneva, Switzerland, and there were two visits during the
 year Of

the ITU Secretary-General to Washington.
During 1971, the World Administrative Radio Conference on Space Tel

ecom-

munications produced agreements that NVill influence space and satellite mat
ters-

for the next decade. Throughout 1972, OTP developed the necessary pol
leiew

and directives to implement these agreements, all of which became effectiv
e on

January 1, 1073.
In September 1973, the ITU will convene a Plenipotentiary Conferen

ce to.

review the entire content of the iTiv Montreux Convention of 190ri and to
 dis-

cuss the sl rncture and roles of the ITU. More than 100 tuitions tire exp
ected to

attend and participate in this conference. Preparatory work has been 
in progress

for more than a year within the United States. During 1972, OTP has prov
ided

policy gni& nee and assured coordination of U.S. positions on a wide r
ange of

issues both within government and within industry. In addition, OTP prov
ided

the chairman for an intro-agency group to review and recommend changes In
 the

Convention. Preparatory work for the Plenipotentiary Conference will cont
inue

daring 1973, and OTP will continue to coordinate and play an active rol
e in this

effort.
The ITU maintains two major international coordinating bodies known 

as

the International Consultative Committee on Telegraph and Telephone (
ccrrr)

and the International Consultative Committee on Radio (C( TM). Thes
e orga-
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)0Z:111'1111S 11:1 ye 4111111017011S technical study groups which examine problems re-
go riling internathmal standards, practices, system planning, and rates apPlic-
at h. to the international communicath/115 services. DTP is responsible for co-
erdinating the toreparation of U.S. positions for such activities, particularly
lose dealing with technical and operational aspects of radio frequency spectrum

nllocation, and use. During 1972, DTP participated in negotiations
leading to the revision of the work of the ITU World Plan Conanitt cc and also
participated in the CCITT Plenary Assembly whieli met in Geneva during
December of 1972.
A World Administrative Telegraph and Telephone Conference will be held

.in C1eneva in April 1973. Cyrp is now actively engaged in the preparatory work
which is 11111141'W:1Y for this Conference. It is expected Ilea the existing agree-
ments cencerning telephone regulations will be substantially revised so as to
permit the United States to become a signatory to these agreements for the
first time.
A World Administrative Radio Conference on Maritime Telecommunications

is tieing convened by the ITU in Geneva in April of 1974. The ngemla for the
.1(..Oniferen4.4, was oil ii by the ITU in :lune 1972. However, U.S. preparatory
work in anticipetion of both the 11)74 Conference told its agenda was com-
menced during the fall of 1971 and continued th.nmgliout 1972 and into 1973.
Preliminary vil!WS Of the United States for this conference were published
and distributed through the Department of State to the 143 administrations
Alf Ilw ITU f4it• their comments.

J. 1 N TELN.1
The International Teleeommunieations Satellite Consortium (INTELSAT) is

fin erganization of 83 nations that provides satellite communications on a global
basis. New Definitive Arrangements for INTELSAT were concluded in inter
not -lewd ingot iatiens in 1972 and enter into force February 12, 1973. Under these.
..furningenieflis. cceNISAT, the 1".S. representative, will no longer hold the con-
trolling vole iii the globe satellite system's guverning body, and CIDMSAT's role
as Manager will he limited to technical :ind operationitl management of the
system's satellites.. I Hiring the Ira isil het to the permanent structure of the De-
finitive Arrangements, the obligation (it' DTP to advise COMSAT in us role as

Itopreseutirtive-ein conjunction with the olhigntions ef the Department of
seif t, and lit re(101';11 C011i11111111.01.t14111S 04111111iSSi(q1 - \1,111 take On speeial im-
purteece. This is espeeinlly so in the prepernlinn for and particiiatt km in the
erucial initial meetings of the new 'principal ergens el' INTELSAT established
meter tlw Definitive Arrangements: (1) the 11oard 411 (lovernore, which meets at
six to eight week intervals; (2i Ow Meeting of Signatories, ‘vhich is convened
.annually anti 43) the Assembly of Parties, whieli meets biennially. The Board of
Clovernors :old the Aleetinglif Signatories will eenvene for the tirst time during
1973 and the Assembly of Parties will convene 1411. the first time no later than
February 1971.
The FCC is beginning to an appilvfltiOlIS for domestic satellite sys-

1 ems, many lit' which proeirse 10 provide services between the mainhind and
Pawnii..khlelet :11141 l'114110 Bien tled. hove heretofore been provided by INTEL-
SA'r. The possible transfer of .1 hese services i'rent INTELSAT to ilw inc do-
Blest ie systems could have signiticant impacts upon the U.S. rule in 1NTELS.V.1`.
general foreign policy relationships between the I'S. and ()Hue. INTELSAT
members. :111(1 plannieg for Parini. l'44181114.0111111111114.:11101V4. DTP's role itt 1his area
is of censiderable importance because oTP is the only governmental entity hav-
ing respensihility tinder the Commonicat ions Satellite Act (if 1962 mid pertinent
Executvie Orders to coordinate domeetic 1111(1 1111.0111111011111 C01111111111iCali1111 111111-

CiCti, Similarly, 0TP has Will'1:0(1. III a coordinating role on policies concerning
ITS. carrier use a the c:tiladizm domestic satellite system for cenummiention
within the U.S. In addition. DTP will ctoitinue to work in colthinctien with the
Iepartpant of State lind NASA ceneoreing the impeet 4)11 'INTELSAT Id' pro-
loused regional satellite systems, such as the French-Clennan "Symphonie- system.

5, tr. I TEL

In 1971, the Inter-American Telerommunientions Oonference (CITEL) be-
eanw i specialized ageilCy within the Organization of Ameriean States and was
granted a signifirantly broader charter signi .fying. its rising importance ii ml in-
firit'itce In general, CITEL promotes t he cent hieing development of the telecom-
munieetions in the Americas and conducts studies for the planning, financing,
4construction and operation of the Inter-American Telecommunications Network.
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It also deals with questions of regional 1elecommunications standards and tech-
nical assistance. During 1972, OTP pnrticipated actively in preparation for and
representation at CITEL meetings in Mexico.

It is important that we strengthen U.S.-Latin American relations in the
communications area. This can be helped by more active participation by U.S.
entitles in CITE!. affairs. For example, U.S. views concerning the forthcoming.
ITU Plenipotentiary Conference and the World Administrative Radio Confer-
ence will be presented at the CITET.4 meeting scheduled for June 1973. A,4 part of
an overall program to improve U.S. relations wt iii Latin Anieriett in the com-
nmnicationa field, OTP commissioned a study \Odell was completed in 1972, and,
In conjunction with the Department of State, is now seeking to implement cer-
tain recommendations resulting from it.

C. ANTICIPATION OF FUTURE PROBLEMS

The development of communications policy on an ad hoe basis has become a

chronic problem, and totally unstilted to the needs of the increasingly complex

problems in international communications. Moreover, much policy has been
formulated in response to situations after they have reached a critical stage.

To correct this problem, policy support studies and activities are being under-

taken which will provide a basis for the determination of policy in a more

stable environment. A program is under way to gather informatkai needeci to

formulate policy on existing as well as potential future problems. The informa-

tion resulting from this program will Include data on existing and planned inter-

national communication facilities on all existing and planned specialized regional

and foreign domestic satellite eommunication systems ; on law technoiGgical

developments and applications ; and on development of service and traffic demand

forecast models.

IV. SPECTRUM PLANS AND POLICIES

There is intense national and international competition for the use of the radio

spectrum for all forms of radio transmissions (ra(1io communications, naviga-

tion, broadcasting, radar, air traffic! control, etc.). In the United States the Fed-

eral Government is the largest single user of the spectrmn. The Director, OTP,

assigns frequencies for these uses, and to this end, OTP coordinates till Federal

Government activities related to spectrum management and planning. This in-

cludes cooperating with tile FCC to develop plans for the more effective overall

DSO of the entire spectrum, for both Federal Government and non-Federnl Gov-

ernment purposes.
Specific tasks involved fall basically within the categories of allocation and

assignment for particular uses. planning to meet Federal Government and non-

Federal Government needs, and evaluation of possible biomedical and other side

effects of electromagnetic radintions.
In the allocation and assignment area, much progress was made in the past

year. An improved data processing system, 00% completed by the end of the

year, aml an expanded engineering capability made it possible 14) improve the

management of radio frequencies assigned to Federal Government radio stations,.

and to permit over 48,000 specific frequency actions taken by OTP during 1972.

Communications-electronics systems of the Federal Government continued to

increase in complexity. in order to cope with the technical problems inherent in

providing the spectrum support necessary to operate them, improved access to

the advice and assistance of skilled experts from within the departments and

agencies of the Federal Government was necessary. This was accomplished by

the establishment of study groups related to such issues as standards, radio

noise abotement, intproved teleeommunications systems, and frequency sharing".

Expanded engineering capabilities were used during 3972 to investigate a nil

conduct analyses to assure radio frequency compatibilit y ream( ion of ii terror-

enee ) among systems competing for the same spectrum resources. Spectioareas

Included : Collision Avoidance, Aeronautical and Maritime Satellites, and All

in the 1535-1W) MHz band; Air Traffic Control and Military Radars in the

2700-2900 MHz band; Aeronautical Satellites and Terrestrial Microwave Landing

Systems in the ri000-5250 M.Hz band ; Earth Exploration Sat ell it is, Fixed Satel-

lites and Terrestrial 1V1icrowave Systems in the 7250-8400 Ml ix band; and Fixed

Satellites, Radionavigation Radars, Fixed and Mobile Communications, and

Space Research all in tile 1:;.4-15.35 GlIz band.
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.0TP plans to continue the development of this engineering and electromagnetic
compatibility analysis capability. This is particularly important in light or the
OTP directive recently issued in coordination with Government agencies to
ensure speel ruin al'ailability prior to budgetary requests for development of
comminlica ions-electronics systems.
During the previous year (1971), some 8,000 111Hz of spectrum, formerly re-

served for exclusive Federal Government use, was made avaihdde 10 the FCC
for shared use by non-Federal Goveriiinent int t'rests. This precedent was continued
into .1972, and an additional i743 Al 1 lz of spec.' rim wIts siliiil:li'ly made available
to the FOC. This effort will be cent inued in 1110 11 11 ig year.
ln the category of spectrum planning, 1 111. study initiated during the previous

year was continued to develop alternative methods for allocation of spectrum
resources giving more weight to all relevant technical, economic. and social
('riteria. Plans for implementing the results of the 1971 World .Administrative
Radio Conference tVI ARC) for $i III  Teleeommunications were completed and
imt into effect as regards the Federal 4ii)vernment on January 1, 1973..10i nt efforts
with the FCC looking toward allocation planning were continued. With new
teeltnologies developing for operation of eommunical ions-electronic:4 systems on
higher Irish 1011(105 than before, and with the introduction of lasers, more specific
pltunting will be required ler Me FON i011 Or the spectrum above 10 Wiz. The
office will also coin juin. 114 niaint ;tin in a State of von diness the oat ional emergency
readiness plan for use of the speci rum, and will monitor Federal Government
agency compliance with allovations resulting from past ITU Conference agree-
melds (1 007 Maritime WA RC 1(11(1 11)71 Space WARC),

lit response to some evi(lence and muell apprehension about the hazards of
eleel romagnet ic 1:llhi:Il tons lo humans and to the environment in general. 1 he OTP-
announced a coordinated inter-agency "Program for Assessment of I'dologieal
Hazards or NonlOiliZing Electromagnetic Radiation," in the latter part of 1971.
This progra Ill, which is interdelairt meld al In nature, will exl end over a live-year
period commencing in fiscal year 11171 at a proposed funding level of $03 million,
a Portion of iv 111011 is already included ill departmental budget planning. During
I 972, 4 rep gabled rind coordinated the implementation of the program, i.e., by
seeking to increase flue level or :iclivity in this area in departments where it
would be the most, productive, eliminating duplication of effort, and finding
ways to avoid gaps in research activities. These efforts NA ill be continued into.
1973.

Dr. WrirrEriEND. The first area covered in our Statement is COMM011
carrier connnunications. This sector of the communical ions industry
historically has meant only traditional telephone and telegraph serv-
ices, provided on a monopoly basis by vertically integrated companies.
In recent years, however, new communications technologies have. been
developed and specialized services and serviee concepts like cornputer
time-sharing, telephone. answering, interconnection, and brokerage
have. come into hoim..?.. on a competitive basis. Indeed, vigorous com-
petition in this 1101X ileld is economically inevitable, unless artificially
prohibited by ( ;oyortin lent policy. OTP's efforts :ire aimed at coming
to grips with tl te. dillicult policy question of how this 110 NV competitive
sector., and the traditional sector which may remain monopolistic, can
coexist in tl lull)] ic iIll crest.
Cable TV is a second area of 01'P involvement. Cable has the

potential for becoming a medium of major signitieance in its own
right, providin.g a tecrinologival basis for more. consumer choice and
diversity. Cable can also be the vehicle for new communications serv-
ices, such as widespread access to computers, education, and the like.
lowever, there is no satisfactory division of regulatory authority at

the present time bet ween the, Federal t flvernment and the States,,
and cable is too often viewed by industry 011(1 Government alike solely
as an adjunct to over-the-air broadcast The FCC has recently
issued rules designed to end. the long freeze on cable growth, and we
are at work on a long-range policy to guide cable's future development.
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,ffel her wit h the Congress, the FCC, the industry, and the public, we
a re k i lig good progress.

liairman, I would be pleased to respond to any questions.
Senator 1 °AsToiRE. Taking your last statement , why are you so opposed

to public affairs being discussed on public television?
Dr. WHITE] lEAD. Mr. ( littirman, we have objection whatsoever to

discussion of public affairs on public television. To the contrary, public
television stations, and noncommercial stations have the same obliga-
tion as FCC licensees to further discussion of these matters as do
commercial stat ions.

Senai or PAS'l' nn. Doesn't the fairness doctrine take care of that?
'You were opposed to that.

Dr. Wit 'Tr-11.nm). The fairness doctrine certainly applies to non-
c(aninercia.1 stations as well.
Senator PASTORE. That is right, but you have been opposed to that,

you wanted to see it el iminated, didn't you?
Dr. WirrrEttEAD. I made some proposals over a year ago that our

long-run goal should be t he elimination of the fairness doctrine-
S'-enator PAsToim. Isn't that the only thing that guarantees the bal-

ance you talk about?
)r. W I I ITETIEAD. -You have to differentiate between the "fairness

lot imp,' wi lel' is the case law that has grown up in the FCC, and the
fairness obligation. We certainly are not opposed to the fairness
obligation.
Senator PASTIME. Suppose you make the distinction P,
Dr. W HITE ii EAo. The fairness doct rine is a, body of eases and inter-

pretations t hot has evolved as the H IC has i vied to deal with various
cases brought before it dealing with I he broadcaster's general obliga-
tion to be lair and objective. It is hard for anyone to be opposed to the
idea, thal lie broadcaster should be fair and object ive in how he dis-
cusses his vie vs or in who he lets on to discuss l'arions poillIS Of V ieW.

as is a very great poever that the brOadeaSter has and he certain-
ly should exercise it in a fair way. However, in the absence of any clear
and detinii lye policy as to what that means, the FCC and the courts
together have been interpreting this on 11, eaSe-by-eaSe basis. As a
result there is a confusing welter of pre:IN-lents, opinions, judgments,
and rough guidelines, and I think it is safe to say that the broad-
caster and the public, at large are very hard pressed to know what the
fairness doetrine as an embodiment of the fairness obligation, means,
and how it is to be interpreted.

Senat(a. PA STORE. Won't balancing the news mean a different thing
to different. people? it eeriu iuly \void(' moan a different thing to you
than it might be to me.
Dr. \V iii 'icu FAD. That is quite true.
Senat ii 1 ss'ii mr if anybody said anything about the, Democratic

Party I might get :t little excited. If anybody said anything about the
i?epublienn Party you might got excited, yet I nii.Ott, jump with joy.
Who will decide this balance that you keep talking about ? That is
the, big question. You said in vont. speech you wanted, the local. licensee
Iii be responsible no matter where programs (Ina nate, whether from the.
net work or wherever.
The big question I ask von is how van that individual make that

proper balance, and who deeides which her or not he is balancing eOr-
reel ly Who is going to decide I hat ?
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Then you say that in your view—now listen to this, it, is on page 25.

of Broadcasting Magazine, February 12, "cable television has not

thrived .thus far because of network dominance."
" " * the power he [Whitehead] feels that the networks can bring

to bear at the FCC and the Congress."
I don't know what that means.
Now what do you mean by that? You mean to tell us that this com-

mittee is overpowered by the networks?
Dr. WHITE I LEAD. I don't mean on—
Senator PASTORE. This is rather reckless language for a man who is

an adviser to the President of the United States.
Then you go on to say "Because the Commission is protective *

it has frozen the growth of cable."—I remind you this is a Commis-

sion whose members are appointed by the President.
Do you believe that?
Dr. WHITEHEAD. Mr. ( hairman, I believe that the (Yrowtli of cable

television has been slower in this country than it would otherwise have

been 
Senator PASTORE. That isn't ans-wering my question.
I las it been thwatted by the Congress or FCC?
Dr. WHITEHEAD. I think the FCC has slowed the growth of cable;

yes, sir.
Senator PASTORE. You I I I ill1C that? Don't you think the President

ought to do something about it ?
Dr. WHITEHEAD. I think the President should concern himself with

those matters.
Senator PASTORE. I think lie 5110111(1 do soniet hi hg :Wont it rather than

you making speeches about it.
Now here is another thing about cable television. Are you familiar •

with this letter sent out by a cable system?
Now T know that President Nixon—and I know this from personal .

knowledge—is very much opposed to pornography in television, in

the theaters, and in literature. I know that for a fact. Ile told me 50.

According to this letter a cable system is offering a wide selection of

In ovies recommended for children rated U and UP such as "Living.

Free," "Black Beauty," and the "Pipe Piper," but there will also.

be a great many pictures meant for adults—complete and uncut—

such as "Klute," "Ditty I farry," "Sunday, Bloody Sunday."
Are you familiar with that ?
Dr. WHITEHEAD. No, sir I am not.
Senator PASTORE. What do you think about it?
Dr. WormiliF,An. I think that anyone who undertakes to 11SO the elec-

tronic media, to intrude into the privacy of the home and portray

things that are excessively violent., obscene, or things that are directed

nt. children hind are daningi fig to the development and moral clia racter

of those ehildren, cella inly should not be doing what he. is doing. I

think it is perfectly appropriate for the Congress and FCC to adopt

measures to assure that the privacy of the American home is not in-

vaded in that way. I share the President's concern and I share your.

well-known concern about these problems, Mr. Chairman. They are •

very i n 'portant.
Senator PASTORE. Let me ask you a question. If you made that speech

of December over again, would you say the same things over again?

[Laughter.]
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Dr. WIIrrEHEAD. Mr. Chairman, because we feel very strongly that
the answer to the problems of television today does not lie in the
direction of more and more Government employees monitoring and
correcting what goes out over the television airwaves.

Senator PASTORE. How will we ever know whether or not the.
licensee is living up to his responsibility ? How do you ever know that ?
Dr. WHITEHEAD. I think we are forced to rely ou the evaluations

and the complaints from the community that is being served.
Senator PASTORE. But you do not. You are ignoring these com-

plaints. I mean where does John Doe in Rhode Island go to complain.
if he does not like what is coining over the screen? Where does he. go?'
Dr. WHITEHEAD. In my view, Mr. Chairman 
Senator PAsTonE. He comes to the Senator, does he not?
Dr. WHITEHEAD. He has several places to go.
Senator PASTORE. All right, you toll me.
Pr. WHITEHEAD. 1 think it is important where, he is supposed to go..

First of all, he goes to the local station that broadcasts the, material.
Senator PAsTouE. And they don't give him any satisfaction.
Dr. WHITEHEAD. All too often they are referred to the network or

to Washington. He goes to the network and is very likely told that they
cannot respond to each and every complaint because there are too ninny
people watching these shows. That, is that. He comes to the FCC or.
Congress, and he is told we do not have a remedy.
Senator PAsToirE. You have it all wrong. The first people they write

to is their Congressman and their Senator. We get the mail. Tliy only
trouble with us is once we get the mail, we do not know what to do.
with it because the executive department apparently is not doing what
it is supposed to do.
Now, as far as criticizing the. networks and criticizing time broad-

casters—what you ought to do is take a look at yourself in the mirror
to find out bow good a job you are doing. Find out if you are clearing
these complaints as they come in. That is not being done.
Dr. WHITEHEAD. Mr. Chairman, I cannot really speak to how efficient

the FCC is in handling these complaints. It is not a matter that I lutve
looked into.

Senator PASTORE. Every time they come here,, they say they do not
have enough help.
Dr. WurrEHEAD. But I reiterate, Mr. Chairman, that it is our view-

poirit, that these problems are not well handled by having the FCC grow
ever larger and having ever more controls over the broadcasting.
industry.

Senator PASTORE. Let US Stop playing cops and robbers.
Dr. WHITEHEAD. That is damaging to the, first amendment. We

think the first responsibility has to be exercised by the people who
produce and broadcast those programs. In this country, that means
the local station manager and that means the network .tlmat provides
so much of the, programing we see today.
If we cannot expect these people to make a voluntary accommoda-

tion to the concerns of the American public, if we cannot get them to
accept the responsibility for what they produce and what they show
the American people, then T really have to wonder what we mean by
having a free enterprise broadcast system.
Senator PASTORE. The Congress gives you the tools. It is in the law..

Licensees are accountable under present law to make sure that they-
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serve the public,. They must serve the public interest, convenience, and
necessity. That is the requirement.
Then you have the fairness doctrine. Any time there is a violation

of the fairness doctrine, it comes to the attention of the FCC, and the
courts have sustained the fairness doctrine. You know that.

])r. trrEHEAn. Yes, sir.
Senator PAsTonE. You know that. And you were opposed to that. And

that is the one leverage we have to make sure you get these subjects
dismissed.
Now you are coming along with the strong arm of the White House

and saying to the networks that, what they have is a lot of "ideological
'Angola" and "elitist gossip." You are making these charges. You are
saying to the local broadcaster from now on, they are going, to be re-
sponsible for those programs, nOW the only way they can balance these
programs is through the fairness doctrine which you oppose. I am
beginning to wonder if you aro not meeting yourself coming down the
hill.
Dr. WHITKHEAD. I really do not, think so, Mr. Chairman. I have been

opposed to the fairness doctrine as a way of enforcing the. fairness
ol)ligation. It is critical in any discussion of these issues to differentiate
between the two. The fairness doctrine, has become a confusing morass
of case law of Ivlio gets to say what about what issue and it is virtually
incomprehensible.
That is the reason the, FCC has a proceeding going on, to clarify it.
Senator PAsToan. That is right. The cha i rman of the 1 N( I asked: for

time a Her the President apt en red, and Hie networks would not sell the
011ie. Are you ready to say now I lint the net works were wrong?

)r. Wi I rriu I EM). I do not recall that case specifically .
Senator PAsTonE. Of course you do not recall it, but everybody in

the world knows about the ease.
Dr. Wi r exp. 1 remeniber the case; I do not remember the 
Senator PASTOVE. Of course you do. And the networks said we have

no obligation to sell you the, tune. And the Democrats did not get an
opportunity to answer the President. The only rule you could invoke
was the fairness (1octri 110.

1 )r. Wit HT HEAD. Mr. Chairman, the fairness obligation is something
that do not, think is a, question here. The 14.̀( 1C is the body I hat has to
interpret. what that means.
Senator I 'AsTonvi. Subject to appeal to the courts.
)r. WI I riamEAn. Subject to appeal to the, courts.
Senat or PAsTonn. Are you going to eliminate the courts?
Dr. WurrEtiEnn. Of course, not, Mr. Chairman.
Senator PAsToia:. You make a speech about. the, fact that the FCC

should be givm the right not, to hold a compa rat ivy hearing. There is
some merit, to that suggestion, but the fact, rema ills that you are leaving
it to their diseretioir to order one when they desire to do so.
So if you have. a Democratic body and a Republican collies along,

flaw say thieve will 1)e a eon warati ve hearing; if you have a Republican
body and a Democratic challenger comes along, they say you will have
hearing.
You aro leaving. a door open wide enough for a truck to go through.

Now, we :ire get Ii hg all this razzmatazz, and all this dazzle and drama-
tics of how we will improve license renewals, and we are improving
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nothing. We are only making speeches and getting a lot of people
excited.

It is in the law, if you want, to endorse it. It is in the law.
Dr. WHITEHEAD. I think the question, Mr. Chairman, is how it

should be enforced. That is the issue we have been trying to come to
grips with.
Senator PASTORE. Well, I hope you have that in your legislation

when it comes up here, Mr. Whitehead. I hope when we ask you to
come up, you would not exercise your executive privilege.

Senator BAKER. Mr. ChairlIUM, thank you very much. I must say
that in the course of first reading your Indianapolis speech, Dr. White-
head, there was one thought that emerged, and I believe is little under-
stood.
You might corroborate or disabuse me of a misinterpretation, as

the case may be. 111 the Indianapolis speech you called on the news-
casting staff of the several networks, and ultimately the local stations
to decide whether or not there was fairness and objectivity in news
coverage.
But what, in that speech, with respect to fairness, or as the Chair-

man says, ideological phigola, or elitist gossip—what in that speecli.
was proposed, different from what the law is now, which places t he
obligation on the local licensee to fulfill the public interest, con-
venience and necessity? Did you propose a change in t hat obligation
of the local station?
Dr. WHITEHEAD. Senator Baker, there was no change proposed in

that regard.
Senator BAKER. Your speech simply reiterated what the law is, is

that correct?
Dr. WHITEHEAD. That is correct.
Senator BAKER. That the ultimate responsibility for programs car-

ried on the airways is the responsibility of the local licensee and not
of the network?
Dr. WiirrEi I EA D. That is correct.
Senator BAKER. IS it true that networks are not regulated or licensed

by the FCC or anyone else?
Dr. WHITEHEAD. The networks are not licensed.
Senator BAKER. I think that is a fact not generally understood by

the public. The three major networks and for that matter, the public
broadcasting system is not regulated, not licensed by any Federal
agency as local stations are licensed, is that correct?
Dr. WHITE' WAD. That is correct.
Senator BAKER. The only indirect influence that the FCC has on the

performances of network news or network programing in general,
for that matter, is in two ways; one, through the responsibility of the
local station to decide that it will, or will not carry it particular net-
work program, and that is an indirect responsibility ; nd the second,
is through the system of the five, owned, and operated stations that

belong to the networks, the five company-owned stations.
This is the only way you have even indirect regulation of the net-

works as distinguished from local stations, is that correct?
Dr. WHITEHEAD. That is correct.
Senator BAKER. Now, I)r. Whitehead, I do not mean to put words in

your mouth, and I do not mean to disagree with my distinguished
chairman.
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I believe, as a matter of fact, we are in substantial agreement on
this point. But, is it the burden and thesis of your Indianapolis
speech, and of your testimony today, that in lieu of any effort to
regulate networks that we ought to reiterate that it is the respon-
sibility of local stations, and the conscientious staffs of networks to
police their own undertakings, instead of substituting Federal regula-
tion?
Dr. WHITEHEAD. That is absolutely correct, sir.
Senator PASTORE. If you yield on that point. I will subscribe to

that. That is like reciting the Ten Commandments. I will buy that.
Senator BAKER. I think we are well along the way to a better un-

derstanding of the Indianapolis speech, because I agree with that, too.
It would be an iinfortuiiate thing if we amended the Communica-
tions Act, or passed generic legislation that attempted to license or
regulate networks as we do local licensees.
But, after we establish that point, we move on then, to the far

more comprehensive point of who monitors the performance, the
fairness, the program content, the innate sense of fair play that net-
works do or do not have, the treatment of a particular subject, and
the greneral quality of news coverage?
If we assume, as I do assume, that we should not have statutes

regulating networks, you have only two things left. One is to see
that we call on the professionalism of the network news staffs, and
program directors, to see that there is a sense of fair play; that we
have a minimum of ideological plugola; that we have a minimum
of elitist gossip; that we do, in fact, have the essence of fairness in
programing.
And, second, that we have a system of monitoring, that the af-

filiated stations as distinguished horn the WO station, do, in fact,
have an input into the program content of the networks.
Are there any others except those two to assure that we do get a

fair shake from network coverage which, after all, originates most
of the TV time in the United States?
Dr. WHITEHEAD. The only recourse to that, that I can see, Senator,

is the Federal Government itself, applying its heavy band to say what
is, and is not, legitimate programing.

Senator BAKER. Are you opposed to that?
Dr. WHITEHEAD. Most definitely.
Senator BAKER. SO am I.
Senator PASTORE. So am I. How do you reconcile this? You say—in

your speech—who else but management should correct so-cs 1 led pro-
fessionals who confuse sensationalism with sense, and who dispense
elitist gossip in the guise of news analysis. That is a compla int, isn't
it?
Dr. WirITMIEAD. Senator--
Senator PASTORE. That is an accusation, isn't it?
Dr. WHITEHEAD. I do not think it is.
Senator PASTORE. Want me to read it again?
"Who confuse sensationalism with sense." That is an accusation,

isn't it?
Dr. WHITEHEAD. I was saying where that occurs, somebody should

correct it.
Senator PASTORE. All right. Where did it occur? Do you not think

we are entitled to know where it occurred?
90-184-78-3
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Dr. WTITTEirEAD. I think my personal views are relat i voly immatrial.
Senator PASToRE. Oh, no; they are very material to this committee.

Dr. WrireErumn. But you should itot amend the law to reflect what

the White House thinks is important in objectivity and coverage. -

Senator l'AsTorm. The White House sends you out, making speeches

you want the people to believe.
Dr. Wiirrkumm. That statement you mil was intended to reflect

the fact, that, where abuses occur, the correct ivy. process ought to take

phiee within the, pro ressionon(1 within the industry.
Senator PASTURE. If you were to rewrite this phrase again, would

you write it the same way ?
Dr. WI icrEHEAD. I think I would.
Senator BA-KElt. Mr. Chairman, let ine make one oh servation at this

point. I know Dr. Whitehead has strong views about the objectivity

and fairness of network newscast lug. He has expressed it, very dramati-

' cally in this and several other speeches in the last months.
I hope it is not ungraceful of' me to say that politicians and Govern-

ment officials endure and suffer it great- deal of criticism at the hands of

the networks, ttn( I I really do not think that network news stairs ought

to be that sensitive about criticism from someone else.
I believe the dialog t hat we are haying today that the convey-

- sation We are, having in this committee in public on the record, on the

question of the fairness and objectivity of network news coverage, is of

substantial importance in its own right.
Even if it results in no legislation--and I suggest that it very well

• may result in no legislation—the fact that we have vent dated these

points of view will have a significant impact on the hen It II and vigor

of broadcasting in the United States in the years to come.

I do not mean that network staffs will change their viewpoint or

ideas. It means that we have now. in this hearing, introdueed a way to

discuss objectivity, or lack of it. We have created a public forum where

it can be examined and, I believe., exan ti tint ion of it is a healthy thing.

Senator PAsToaE. You are absolutely right. But the, point that

remains is, where an interest or a business which is regulated by t
he

.\•-• -Government, is strongly criticized 1 4 flle White House, you have

created fear in that industry. This is especially so in broadcasting be-

cause stations must be licensed by the Government. After Dr. White-

head's speech, many editorials and news articles express fear at what

he said and what they see happening. At this .point, I would like to

insert a number of such articles in the record. •

Is this the stratig arm of the White .1 10115(3? That is what we are

talking about---here. Walter Cron kite does not care whether von or 'I

criticiz ..It Dan Sc.iorr (loos not • NV1144,110 u o1' yor I criti(..ize him.e 
But when you begin to talk about faults that do not exist—and these

people are subject to a license renewal requirement -it is only natural

that you are going to scare the devil out, of them. They will not (rot
 into

controversial subjects, and everybody will talk about milk and ho
ney,

and nobody will discuss the issues of the (lay.

Senator BAKER. And whether fault, exists, or does not exist, is a

question open to debate. We will not debate it at great length, today,

except to point out that no network need be afraid of its license bei
ng

revoked because networks have no license.

Senator PAsrronE. But the fact 'remains, they all own five broadcas
t-

ing stations in the biggest communities of this country. That is whe
rein



large part of their income comes from. I am not trying to defend them,
either. Attempts have been made to put networks under regulation.
It has been resisted—time and time •again—and I do not think the
Congress is ready for it.
Maybe they should be placed under regulation. I am not debating

that one way or t he other. But \\lien you are telling certain people
they are charged with this and charged with that, and you do not tell
us what the crime is, and you do not tell us what the sickness is, how
can we give yoti the remedy?
That is the question that prevails here. Editorials all. over this

country were opposed to that speech. You may-say it was a docile
speovh intended only to reaffirm existing law. Mr. Whitehead, you
know ti at the repercussions of that Were serious, were. they not ?
There was coninamt all over the country. Now, a lot of people were

disturbed. •
Senator .BAKEE. Mr. Chairman., I—
Senator PAsTour.. That is all 1 am talking about. Please let. us not

leave the impression with anybody that, "if you do not do as Mr.
.N ixon says, or as Clay Whitehead says, or as I Toward Baker says, or
as .10hu Pastore says t hat. you will lose your licenses."

Senator BAicEE. i\1 r. Chairman, I want to yield to our Colleagues oh
the committee, Init. I 

Senator Psi' i1:. That is my job; I will take care of that.
Senator BAKER. But you may 
Senator PAsToNE. 1 will take care of that.
Senator BAI Ell. Yon ta l<e ca to of your side, and. I Will take care of

my side. But you mile the remark that the White House is the most
powerful house in t Ile 1 7 n it ed St ateS, and it is and it always has been.
Senator PAsToue. And I want it to be,
Senator BAk ElL But 1 suggest I hat there is a strong argument

be made that network broadcasting. has a grettier impact. On thepublic
point of view and attitudes iii the I. ailed States than any single i nsti-
tuition in the rnited States save the conqmsite of the Government
itsel f.

In that respect, I think it is very important to consider regulation
of the net works. But if we are going to forgo regulation of the pull ii.

through reguhition of l- the networks, it becomes doubly im-
portant that those secondary restraints, that those disciplines that
are inqH)Hed by professionalism, by news sta his and renewal tech-
niques of local licensees must be fully and vigorously enacted.

1)r. W ii reitt:An. .1 In. Chainnan, i 1 I could offer one comment here.
T think it is very important flint everyone linflerStand that it is nOt
the White louse, it is not 1 he executive branch that has anything
whatsoever to do lvith whether a. license is renewed. To the contrary,
We are prohibited,by law Iron' interjecting ourselves into any Iype
of consideration of that at all. It is the FCC acting as nit arm of
Congress dint makes these decisions ill an independent. way a lid not ii-
jug that I say call ha Ye :my effect on that.
What I have been addressing myself to is the overall process and

provedures, the policy. if you will, whereby these decisions are nalde,
where they n re nutde, and who luts the first responsibility.
We in p.overlintent necessarily have to concern ourselves with abuses.

We generally trust to the private enterprise system and to competition.
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And the processes of government are intended to
 deal with abuses.

My speech was directed very simply and pointedly
 to the question,

Where abuses occur, how should they be corrected?

My speech was directed very heavily at networks
 because three

companies program about 60 percent of the television p
rograming

that the American people see. I focused very heavily
 on news because

news is so critically tied to the purposes and objectiv
es of the first

amendment.
I also dealt with some other very important issues, such as violenc

e,

children's programing, and misleading commercials. I pointed o
ut

the responsibility of the broadcast industry, which is to exercise

responsibi lily in the first instance, so that it is not necessary for t
he

FCC or the Congress to apply more restrants to these areas.

Senator PASTORE. I want to say as sincerely as I can, Mr. Whitehea
d,

that your presentation here today, and the last remark that you ma
de

is a lot different than the connotation of your speech which I rea
d.

I am pointing here to a Sunday, December 24, editorial in t
he Los

Angeles Times and entitled, "Intimidation of the Networks."

The White House has decided that television is 
not as good as it should be

and says it is going to do something about it. Bu
t hold your cheers for there is

evidence it may be nothing more than a mask 
for an effort to intimidate network

network news and programing.

Now, that is .generally the impression that was created abr
oad. That

is the reason f asked you if you were writing that spe
ech all over

again, would you write the same speech. Then you turn
ed around

at the Americana and said you were misunderstood.

Now, apparently whatever you said confused a lot of pe
ople. It

confused me. Scared the devil out of me, too; because I bel
ieve in the

freedom of speech and I believe in the first amendment. And
 I think

you do, too.
Dr. WIIITEIDDAD. Absolutely.
Senator PASTORE. But the point is that you operate out of th

e White

House, and you made this very dramatic speech in Decemb
er, and

followed it up with another speech in January where you mor
e or less

retreated a little bit and tried to soft-soap the licensee by sayin
g, "Now

I am going to give you 5-year licenses and I am going to ma
ke it easier

for you to avoid a challenge at renewal."
It kind of softened it up a little bit. I think the second tim

e you

were trying to appeal more or less to the people that you had hu
rt the

first time. I would hope that today at least you will admit tha
t there

was misunderstanding, there was confusion, because of the speec
h that

you made.
Dr. WIIITETIEAD. Mr. Chairman, I agree there was misunder

stand-

ing, there was confusion. The subsequent speech I gave real
ly did

nothing more than elaborate on the legislation I discussed in th
e first

speech. I will concede there was some strong and colorful l
anguage

in that first speech.
But that was done because we think these issues are important. T

hey

are so sensitive that public attention should be called to them,
 and

they should receive full and open debate. They should receive the 
kind

of debate we are giving it today. Continued use of that colorf
ul lan-

guage, I agree, will not serve any very useful purpose.

Senator PASTORE. I want to pass on to my other colleagues. I thi
nk

you will have to come back this afternoon, if you can. Can yo
u?
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Dr. WHITEHEAD. Yes, sir.
Senator PASTORE. I want to ask you a question about public broad-

casting. When the Educational Facilities Act was passed in 1962 and

the Public Broadcasting Act was passed in 1967, we had only 1..00 TV
stations. We have 233. Now we suggested a 2-year authorization for

the Corporation for Public Broadcasting.
I understand that you were the one that recommended that the

President veto the bill that we passed which was for a 2-year author-

ization. Now, within a matter of days we have a request for another

1-year authorization that has come up. Now the testimony before our

committee has always been that the Corporation needs a 2-year period
in order to do the proper programing.

It takes a In lost IS months before you make a contract and the pro-
gram can get on the air. Now what is really your objection on the
2-year authorization when we, had them for 2 years?
Dr. WHITEHEAD. Our objection is only an objection as to the time at

which such an authorization could be adopted and the conditions that
would prevail in it. My feeling is that 2 years is probably too short,
that 3 to ,5 years is a more nearly acceptable range for the purposes of
providing a long-range basis for the planning of the Corporation and
to provide a bit of needed insulation from the processes of Government.
However, as the President pointed out in his veto message, reflect-

ing, I think, a concern of the Congress when it deferred the adoption
of a plan for long-range financing, we have to think this through very
carefull.)°.
We have tomake sure the structure 'Under which funds are provided

for that length of time does indeed encourage the kind of system
that the Congress intended when it established the Corporation and
reflects a sense of purpose and agreement within the public broadcast
system—not just the Corporation, but also tim stations—as to what
the relative roles should be. We feel that as there is sufficient un-
certainty about both of those aspects, it would not be responsible to
recommend to the Congress a longer term of authorization.
Se we are going forward on a carefully measured basis, with annual

appropriations, until some of these questions can be resolved. At that
point in time we would expect to come forward—
Senator PASTORE. But is that not counterproductive? All the wit-

nesses that have come before the committee have said that unless we
get 2 years, We cannot have an adequate program. You insist on 1
year which menus inadequacy of the programing.
You can discuss this with any of the members appointed by Mr.

Nixon. The majority of that Corporation are Republicans and they
will tell you they need at least 2 years. Why should that not be taken
into account ?
Dr. Wit ITEHEAD. It certainly should be.
Senator PASTORE. You keep saying we have to prove that it is ade-

quate. The I rouble is that you will never prove that it is adequate
unless you put up the money, unless you put up the authorization.
And that is what we have failed in.
Dr. WHITEHEAD. 1 disagree with that, Mr. Chairman. I think if we

all understand that we are going to increase the funding for public
broadcasting, then the Corporation can plan on a sound basis, and
can do it on a year-to-year basis.
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,Senator PASTORE. On a 1-year authorization?
Dr. WHITKIIEAD. Yes, sir. I think I hey can because it has 
Senator PASTORE. I ask you again, will you talk it. over again with

the members of that Corporation? That isn't what 
they ha ve told

me and they are in the business.

Dr. WHITEHEAD. I certainly will.
Senator PASTORE. Will you take it up with them ?
Dr. WHITEHEAD. I will, sir.
Senator PASTORE. Senator MOSS.
Senator Moss. Thank you, Mr. Cita irman. On our d

iscussion here,

Mr. Whitehead, we have all been saying that th
ere is no regulation

of the networks and indicating neither you nor the chairman nor

anyone thinks there should be.

Well, were you not really suggesting a secondary l
evel of regulation

by putting the burden, as you said in your speech, on the broa
dcasting

station. Because if the broadcasting stations go off th
e air the net-

works do not lin VV anybody to sell to?

Dr. WurrimE.Nn. No: Senator, I do not think they a
re. unless you

want to view competit ion and listening to a wide variety o
f points

of view as regulation. I think of it mote as a system 
of checks and

balances reflecting the diversity of the country. It 
is not a regulation

from Washington in any sense of the Avord.

Senator Moss. Is not, that regulation if the reve
nue for one network

is stopped off because of "elitist" gossip and "plugola
," and ideological

"plugola"; does not that regulate them ? It puts t
hem out of business.

, Dr. WifirmilEAD. We are not talking about, cutting
 off their revenues.

! Senator Moss. You are talking about, license of 
the stations which

would not, be renewed if they did not regulate themsel
ves as you would

have them do.

WHITEHEAD. That is not the concept, Senator. The concept is
simply that the community has the opportunit•y to

 evaluate the

licensee's overall performance at license renewal. time. That is what

license renewal is all about.

What is going to serve the public interest in that com
munity is the

question. Tf the community is unhappy, it has as muc
h reason to hold

the broadcaster responsible for progran i lig that he gets from the net-

work as programing he gets from some else.

After all, the network pays him to en rry that progr
am just as adver-

tisers pay him to carry I heir advertising messages. We
 think it reason-

able—in fact, this is nothing more than what the FCC
 has always held,

that the licensee is responsible to the community for
 everything that

he transmits. Our concept certainly was not that 
somebody in Wash-

ington would oversee that community and try to make ji
idgments about

whether the network programing they were carrying
 should or should

not have been carried.

• To the contrary, we were simply saying where the community is

imhappy with the programing that the licensee prod
uced himself, or

got it from somebody else who paid him to curry it. 
the licensee is the

man to whom the community has a right to turn to 
and complain to.

• Senator Moss. How is the community heard? That is 
time point. How

is time community heard ?

Dr. WarrEmAn. Well, the theory is that the comm
unity should be

heard by the licensee. Under the concept of the 19
4 Communications
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Act, the broadcaster undertakes to program his frequency in the public
interest.

r Senator Moss. All right.
hr. Wit l'I'E Ii RAD. TO SZ1 tisfy the public, not for his own personal use.

So, the community ought to be able to go to the licensee ;111(1 say. "We
are unhappy. "You have put things on flint we t hink are (lest ruct ive;
more likely you have left things out that reflect a need or interest we
fool in our community, and we would like to see you cover more of
Iiat."
The concept of the Congress was, I think, that the licensee. would

say, " I am t ht man who has responsibility for seeing that all of that is
treated fairly and is covered."

I le would make t hose kinds of judgments, and the community, when,
they complain, won't l get a fair hearing and get some accommodation.
'n fortunately, that. does not happen as much as it, should.

1 ore and more, the licensee says., "Talk to the network, they pro-
(lined it. 1 do not have anything to do about it." That is not a very
(.0usl ruct i y, attitude.

Or, the licensee will say, 4 e ,0 , 01 rite to your'Writ I 1 I '1 '1 " v •

Congressman." Well, that is wit very effective either. A11 we were
saying was that t hese men out. there, who take a license, who under-
take the responsibility to serve the public, know what they are doing.
They make plenty of money, they ought to be more attuned to what
the community's complaints are than they are today.
Senator Moss. Well, all right., if a member of the community corn-

plains to the television station and says, "We do not, like the program";
the television station answers back, that. "Well, all right, we will look
into it."
The, license comes along. How are they going to have any effect in

that C0111111 nil ity on whether or not his license is extended?
' Dr. WHITEHEAD. They have two ways. They can file a petition to
deny that license, with the FCC; or they can get together and say,
"We think someone else could provide us better service.," and they can
file a competing application.
Senator Moss. Is that any different than what they can do, now?
W 111TEHEAD. No.

Senator Moss. It does not achieve. anyt ii 11 4r, does it?
Dr. W I I ITETTEAD. What we were, talLing :lout in the legislation we

are pre pa ri ig to submit to the Congress, is a. clarification of the proeess
whereby tj Ft IC renews licenses and considers competing
applications,

has had a difficult filne dealing with this. The courts
have had something to say about how the law, as now writ ten, should
be interpreted, and Congress, in the past, has tried to deal with it.

• We are ,troing to propose a change that we Iiiink is very constructive,
in. that it. yi ves the 1 icensee a little more si :Wilily and provides a little
inote guida nee from the Congress as to how the FCC is going to
in ndle these. matters.

• By and large, that. is in the direction of less real it from Wash-
ington, less opportunity for the FCC to interject its own judgments
about what the licensee ought, and ought not, to do, and turn them
more nearly to the task of evaluating. whether the licensee has listened
to his community.
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If we are going to take away some of the controls of the FCC,

the community is going to have less recourse to invoke the use of

Government program controls. To the extent that we are asking the

Congress to take that step; to the extent that the public is willing to

go along with that; I think we all have to give.
If the Government, is going to have less recourse over the broad-

caster's actions, we have every right of expect, as a country, that the

licensee will exercise that responsibility more conscientiously, on a

voluntary basis.
That is all we are saying.
Senator Moss. In your proposed license renewal bill, the follow-

ing statement appears in reference to the Commission's findings of

the suitability of an applicant for renewal, and I quote:

The Commission shall not prescribe any predetermined performanc
e criteria

of general applicability respecting the extent, nature, or content of 
broadcast

programming; except the Commission may consider the overall pat
tern of

programming on particular public issues.

By this language; are you suggesting that the Commission's deter-

mination of suitability be based on subjective judgments?
Dr. WHITEHEAD. No, sir, I am not suggesting that, at all. That lan-

guage was intended to reflect two considerations. First the FCC

should not get into the business of prescribing what is good and is

not good programming as an a priori matter. I do not think any of

us want the Government here in Washington saying what will; and

will not be programed. That is what that predetermined criteria

means.

The second consideration goes to the concerns about the fairness

obligation, which is already written into the act in a different section,

and to the kinds of concerns that the chairman was expressing. The

opportunity for the public to come to the Government and use the

processes of Government to deal with the questions of fairness in the

presentation of issues is an important recourse; one that we are not

prepared to do away with at this point in time.
Now, therefore, we make an exception as to what the FCC can con-

sider in terms of programing content. We say they may consider the

overall pattern of programing only insofar as is necessary to enforce

this fairness obligation section.
Senator Moss. Do you remain opposed to the fairness doctrine cri-

teria?
Dr. WHITEHEAD. I am not opposed and have never been opposed to

the fairness obligation that is written under the act. I am opposed to

the chaotic enforcement scheme known as the fairness doctrine, which

has grown up to enforce that obligation.
I think in the long run, that case-by-case enforcement by the FCC

ought to be done away with. In the shorter run, I fully support the

FCC's attempts to clarify this as to what areas it will be applied.

Senator Moss. You prefer to shift the enforcement, though, to a 5-

year plan, right?
Dr. WHITEHEAD. It is my feeling that that would be constructive,

yes.
Senator Moss. It would be remote in the political situation, would

it not? Say the license would not be renewed?



37

Dr. WiirrEHEAD. It would be remote and there would have to be
clear exceptions where the issues are particularly significant and time-
critical.

Political elections are certainly one case.
On the other hand, I think that it would be constructive if fairness

of the licensee were evaluated from the point of view of the total, over-
all programing, rather than on a case-by-case basis.
Senator Moss. Can you give me the statutory authority for the exist-

ence of the Office of Telecommunications Policy?
Dr. WHITEHEAD. The office was established in 1970 by Reorganiza-

tion Plan No. 1, that was submitted to the Congress.
Senator Moss. It was never established by any congressional act,

just by submission and no objection, is that what you are saying?
Dr. WHITEHEAD. That is correct. There was no objection.
Senator Moss. And it has been operating under that, since that time?
Dr. WHITEHEAD. That is correct.
Senator Moss. Well, Mr. Chairman, that is all I have for now, I may

wish to come back.
Senator PAsToRE. Mr. Stevens?
Senator STEVENS. As I read your Indianapolis speech, Dr. White-

head, I want to call your attention to this reference where you said:

Since broadcaster success in meeting their responsibility he measured at 'license
renewal time, they must demonstrate it across the board.

Dr. WHITEHEAD. Yes. The administration requested in its fiscal 1973
budget $45 million for the Corporation for Public Broadcasting. That
reflected a steady increase in funding since the administration has been
in office. The appropriation of $45 million was authorized. The appro-
priation, however, was caught in the vetoed Labor-HEW appropria-
tions bill. As a result the Corporation for Public Broadcasting like all
agencies in that bill, has been operating under a continuing authoriza-
tion at the level of fiscal 1972 funding, which for the Corporation is
$35 million. In the President's recent evaluation of the budget rec-
ognizing that many harsh decisions had to be made because of the fiscal
problems, we have reviewed the President's funding recommendations
for fiscal 1973, and as you know, have recommended reduction. Rec-
ognizing the Corporation had been operating at the $35 million level
and was approaching the end of the fiscal year, we concluded that it
would be appropriate to forego that increase since they were not able
to use it in any event. Therefore we have asked for an increase to $45
million in fiscal 1974 which starts this June.
Senator STEVENS. And the 45 is still included in the 1974 request?
Dr. WHITEHEAD. That is correct.
Senator STEVENS. I have been concerned about the level of the public

broadcasting expenditures on these public affairs programs.
Do you know how much that has been in relationship to their total

spending?
Dr. WHITEHEAD. I don't have the exact figures, but as I recall at one

point, it was running in the vicinity of 30 percent for that type of
programing.
Senator STEVENS. I don't have the exact figures; it seems to me that

Mr. Buckley's program went something around $750,000 and one of the
others went a little over $1.2 million.
Is that in the right vicinity?
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Dr. WitrrFam,An. That sounds about right, to me. T don't know the
details either.
Senator STEVENS. I am most concerned because apparently the.

amount going to the local stations to assist in development, of public
broadcasting throughout the country as opposed to prov id i lig competi-
tion to the networks in the great east coast of the United States is
diminishing.
- The area where there is no public broadcasting seems to be suffering
while we are entering into a great race with Walter Cronkite and also
concerning public broadcasting.
Have you expressed yourself in any way?
Dr. WM:TEM:AD. 'Yes, I have. The Corporation for Public Broad-

casting has been devoting too large a share Of its budget to producing
programing and not enough to distributing money to the local stations
to use, for local programing or operations, or for whatever the stations
think is important locally.. The Public Broadcasting Act provided, of
course, that the Corporation would provide. moneys for both purposes,
programing and support of the local stations.

They can no longer accept network standards of taste coneerning violence,

gnd ..indecency in 'programming. If the commercial is. violent, or sadistic, or if

the:commercials are false or misleading, Or simply obnoxious, the HI a I ions maRt

jump on the problem, rather ihan ,wince as the Opngress ppral FCC are filmed

to do.

Do you In eamby the. what happened in our largest city, Anchorage,
and T forget the subject mntter of the. programing: but a. group of
local people NVVIlt to I 1w SI at ion and complained about. a net work pro-
gram that. was one of a series and as a result of the compinint, the
station told the networks it would no longer carry that program. •
Is that. what you are talking about ?
Dr. WHETEuEn». That would be. included ns n special ease, of what

T am talking about, Senator, but I had somet 'ling much broader in
mind.
Senator STEVENS. Well. broadefl it for us, will you ?
Dr. WI trrnmAn. was thinking about. what used to be a trend on

children's television, toward more and inure violence in programing,
as a pattern over a. period of time. Obviously many parents have been
complaining, to their stations and to the networks, and they, did not
get any satisfactory response.
As a result, more than 80.000 parents recently supported a petition

to the FCC to do something about this. Now, the broadcast stations
come into my office. they come into the. FCC. a.11( I I on sure they come
to the Congress, :on I complain about such provisions saying it is an
intrusion into their business, it is a kind of regulation that is against
the first amendment, it is the, kind of logislat ion or Commission rule
that, unduly in friliges on their business. it, is burdensome and it should
not be passed.
„ That • is what. I mea»t by wincing. They do not, want the Congress
or the FCC to deal, with these issues but so many of them will not
go to bat with their network to try to get. I he pattern changed.
This unfortunate. but, it seems to me tliat the only recourse that many

licensees have, such as your station in Anchorage, is to cut out the
program. We do not think that is a very constructive way to deal with
these problems.
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know that. If it wasn't for the subsides by the Government, they would
have to close shop.
Now, you have gone from 100 to 233 stations, and you cut down

the money, shortened the authorization period—how can the stations
do things that you would like to see done?
Dr. WHITEHEAD. On the issue Senator Stevens was discussing, I

think it is very important to realize that even a little bit of money goes
a long way for some of these stations, particularly the smaller ones.
There are ways of doing programing that is very interesting, very
important to a community, for production costs of $1,000 to $2,000
an hour. That would be sneezed at in New York City or in Hollywood,
but nonetheless it can be very valuable local programing.
I think it is important to realize that in addition to considering the

size of the total pie, we consider how it is allocated, because those sta-
tions need that money.

Senator STEVENS. I think you are absolutely right, and as a matter
of fact I call my colleagues' attention to the fact that the cut was made
when Congress didn't pass the budget. We are still operating on a
continuing resolution, as I understand it, for public broadcasting,
and there is every indication we will continue to do so through the
balance of this year.
So the question of how much the administration has requested for

the balance of this fiscal year is really immaterial. I don't know of
any way apart from a supplemental, and if the chairman would assist
with a supplemental, I would support it. But I don't want to see this
division which puts almost 50 percent of public broadcasting into the
area that has the most television. It is the rural areas of the country
that don't have public broadcasting, don't have the ability to support
local programing in a public sense, which needs this assistance.
We could take $300,000 in a rural community in Alaska and have
lasting year-round program in the public service area. You put

$300,000 into one of these New York programs and you got. 30 minutes.
Senator PASTORE. But the administration is against public affairs.
Senator STEVENS. No, the administration, it seems to me, is against

this big-name programing through the public broadcasting system
when it should be going through the commercial system.
Senator PASTORE. Like "Sesame Street"? "The Advocates"?
Senator STEVENS. "The Advocates" I happened to appear on, and

I think it is very good.
Incidentally, we don't get paid. That is not a costly program. You

can put that on very inexpensively. But the problem is the allocation
of this money. It seems to me that because they are so dependent upon
the population centers, the public broadcasting system has responded
to this demand for competition, and I think the networks have enough
competition.
Dr. WHITEHEAD. I think it is important in that light, too. Senator,

to recognize that public television was conceived as an alternative
kind of medium. The need you are talking about is more acutely felt,
I think, in the rural areas. That is a perfectly valid point. 

iIt was never contemplated that the Federal role n funding this
would become the major or dominant role. To the contrary, it was
considered to be something that would be supplementary. The public
television system was intended, as I understand it, to exist primarily
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you see for the future of the public broadcasting sys
tem as far as its

relations] ip to the networks?
Dr. WiirrEHEA. o.. I think the concept of public te

levision, as an al-

ternative to commercial television, is a sound one.

To be sure, commercial television in this country has 
its problems,

but nonetheless, I think it is widely conceded that we
 have probably

the best television of any, country in the world.

Commercial television provides a great 'service and 
we should con-

tinue to rely on private enterprise broadcasting as our 
primary broad-

casting system. Now, for a variety of reasons recog
nized by the Con-

gress and by the FCC, there are certain types o
f programing that

cannot command advertiser support, especially wi
th the limiteSnum-

ber of channels.
Such programs, however, should be available 

to the American tele-

vision viewing public. Things like educati
on, cult are, and the arts

are very important subjects. I think Sesame Str
eet has shown how we

.can have interesting, vital, gripping television - fo
r childreit—,—televi-

.sion that is educational at the same time that it 
is entertaining.

We ought to be exploring more or that type of
 thing.

Senator STEVENS. Does the administration h
ave any way to decrease

support for public broadcasting?

. Dr. WHITEHEAD. No; wo.do not intend tha
t at all. We have steadily

increased the funding for public broadcas
t ing. The funds distributell

through the HEW eduCational broadcast
ing facilities program, which

provides money for construction of new 
broadcast facilities, cameras,.

tape recorders and the like, have been i
ncreased. lii fact, in the Presi-

dent's budget, although many things we
re, cut in the HEW budget,

that, item was not cut: That was held at $1
3 million.,

, Senator S'17ENT EN S. With the chairman'
s permission. T 'would like to

place in the record at this point a req
uest for appropriations over the

years since the public broadcasting system
 has come in.

, Senator PASTORE. We have it right here
.

',Senator STEVENS. All right.
Senator PASTORE. We will put, it in the 

record without objection..

(The document referred to follows:)

CORPERATION FOR PUBLIC BROADCASTIN
G

Fiscal year

1 or 2 year
authorization

•
Authorization' Appropriation

1969 _ _   
. .._ 1 $9, 000, 000 $5, 000, 00

1970.
1 $20, 000, 000 15, 000, 000

1971.
) 7 f 35,000,000 23, 000, 000

1972 .  
. I I 35, 000,000 35, 900,000

1973.  
1 , 2 ( 65, 000, 000 65, 000, 000

1974  
. I • ., I 90,000000 i

1973.  
1, 45, 000, 000 235 000, COO

I Vetoed.
2 Continuing resolution.

• ,

Senator STEVENS. Thank you.

Now, you say the reason for the 1074. 
'request. red iucing t to $3•5

million was a recognition of tie • si
tuation that we. are ending the

balance of year at a current level.

- Dr. WHITEHEAD.' That is right:.
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would have a lot more sanity about the way we face the problems of
public broadcasting. I would urge you to take another look at the
matter to see if we could not increase for balance of this fiscal year so
we would in fact be spending for the balance of this fiscal year at
the annual $45 million rate.
I do not know what that would be, but it would seem .to me we

could start up that $45 million rate May 1 or April 15, whenever we
can get the bill through, if we can. I would urge we take this. thing
out of this bill—that is the thing that causes so much trouble—and
fund it without regard to that other budget. It gets caught up in the
HEW fight and it does not belong there. It has nothing to do with
HEW and it is just an appendage to a bill that seems to be in con-
tinual controversy between the executive branch and the Congress.
I think we ought to find some way to lump it in with something else.

Why don't you put it in with some of the independent agencies. Why
should it be hooked on to HEW. It has no more sense being there than
if it were an appendage to the FCC budget.
Would you take a look at that and see if there is not a way we can

take it away from this area of veto'conflict?
Senator STI:vmsrs. Thank you.
Senator BAKER. Could I ask unanimous consent that throe questions

I have here dealing with copyright legislation, UHF broadcasting and
radio reregulation be submitted for the record. I wonder if you would.
supply answers, 1)r. Whitehead
Dr. Wit crufEAD. 1 would be pleased to.
(The questions and answers referred to follow:)

SENATOR BAKER—RE-REGULATION OF RADIO

In December 1971 your office issued a staff research paper and released a letter
you had written to Dean Burch recommending the development of a pilot pro-
gram to test the feasibility of substuntial de-regulation of radio. On February 8,
1,973 I introduced a Joint. Resolution, •5..1. Res. 60, calling on the FOC to estab-
lish a project that would build on the FCC's previous actions and further revise
the regulatory framework for broadcasters with particular emphasis on small

. market radio. Are you familiar with S.J. Res. 60, and if so, what is your position
on it?

Answer. I am familiar with S.J. Res. 00, which I believe is an excellent means
ol giving further emphasis to the FCC's ongoing project of radio deregulation.
I support it fully.
As you know, I proposed a review of radio regulation well over a year ago.

Subsequently, the .FCC, through a committee chaired by Commissioner Wiley,
started to review its rules and has already made substantial progress. Your
Joint Resolution not only provides a clear statement of congressional intent on
the matter of radio deregulation, but shows that the. Congress, FCC, and the
Executive Branch can work as partners to introduce new concepts into com-
munications policy and to make government regulation responsive to changing
needs. .

UHF

Dr. Whitehead, it is increasingly evident that our society benefits greatly from
local participation in our national communications system. It is equally clear
that local participation, in the form of more public access, greater sensitivity to
cOminunity interests and needs, and increased local ownership and training op-
oprtunities means a stronger national communications system. For these reasons
I have been studying ways to encourage development of low-cost IMF television
broadcast facilities. (1) Do you think there is a need for greater development of
the UHF spectrum? (2) Would your office be willing to undertake a study of the
fensibliity. of developing such it system which might take the form of encouraging-
equipment manufacturers to design and produce and package relative low cost
UHF' facilities or using translators with greater local origination?
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Answer. I agree with you completely that local participation, greater public
access, and enhanced employment and training opportunities in the media con-

tribute to the quality of our communications system and to our strength as a

society generally. Low-cost UHF TV broadcast facilities are one way in which

these benefits can be obtained. It may be that expansion in use of the UHF spec-
trum by encouraging the development and use ()I such facilities would therefore

be desirable.
I intend to explore with the FCC the possibility of a study into these matters

and to determine whether such specially designed low-cost station facilities, or

translators could be produced.

COPYRIGHT LEGISLATION

Dr. Whitehead, last year you and Chairman Dean Burch worked together in

conjunction with interested parties to arrive at an agreement that made it pos-

sible for the FCC to lift the freeze on cable. An essential provision of the eon-

census agreement was that the parties to the agreement would support copyright

legislation in the Congress and in the event they could not agree on a fee structure,

the legislation would provide for arbitration. In view of the fact that the parties

have not yet agreed to support a copyright bill, do you expect to make any recom-

mendations to the FCC that the regulations presently in effect be changed?

Answer. I have not fully determined a course of action, as it is not clear that

copyright legislation supported by all concerned parties will not be forthcoming.

I do feel, however, that such legislation is an essential element of the FCC's

distant signal regulation, since the compromise agreed upon by cable operators,

broadcasters, and the program suppliers, was predicted on the expectancy of

copyright legislation requiring cable to pay its fair share to program production

sources.
Nevertheless, if there is no agreement among the parties on copyright legisla-

tion, the essential copyright element of the FCC's cable rules will be missing. This

would certainly require a reassessment of the rules, and perhaps they will have

to be changed.
ECONOMIC CONCENTRATION

Dr. Whitehead, you have adopted as an overall communications policy encour-

agement of competition as a means of most effectively and efficiently meeting the

needs of our society. In an effort to implement this process you have pointed to

the limitations imposed on our national broadcasting system by our present

dependence on the three TV networks. Your emphasis on diversity in several of

your speeches is interesting and thought provoking. But what evidence do you

have that the concentration of economic power in the networks is contrary to the

viewers' interest? In view of the high cost of producing quality programs, what

evidence do you have that there is any alternative to such concentration which

makes possible the large investments necessary or, in other words, aren't net.

works the only entities that can afford the high cost of network programs?

In your speech to the Arts/Media Conference of the National Council on the

Arts and the National Endowment of the Arts you talked of the "demand pull"

of the viewer as an effective way to obtain more diversity on TV. (1) Don't we

already have such a system through the reliance of the broadcasters on
 ratings

which determine, for the most part, whether a particular show remains on the

air? (2) Aren't you really getting back to time concept. of specialized programmi
ng,

not that programming directed at a mass audience RS done by the networks?

While you emphasize the need for program diversity through specialize
d pro-

gramming, I note in Advertising Age, a new publication entitled "Pay TV" and

in Broadcasting Magazine that the prospective operators of pay cable systems

envision for the most part concentrating on sports and feature films
. As a policy

.matter how do we guarantee that (I) pay cable competes fairly w
ith over the

air broadcasting in view of the regulatory restrictions presently placed on br
oad-

casters and I am thinking particularly of the public affairs and news requ
ire-

ments which are expensive and which are often not comme
rcially viable; (2)

how do we guarantee that pay cable and cable television achieve the
ir potential

and don't rely solely on sports and feature films; (3) if we do all
ow pay cable

to carry sports that have been carried by commercial television, aren
't we taking

away the broadcaster's economic base? And if the broadcasters go out
 of busi-

ness, how do we insure that the low income and rural residents don't lose 
their

'television service?

90-184-78----4
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Answer. There has been a long standing and valid assumpt ion I Intl excessive
Ce011011lie concentration in industries controlling the moans of comniunicat ions
is contrail to the public interest. For example, as early as 141, the INV stated
that :
"[Congress] rejected government ownership of broadcast ing stations, hel ivy ing

,that the power inherent in the control over broadcasting was too great and too
dangerouS to the maintenance of free instittit ions to permit its exercise by one
body even though elected by or responsible to fine NN hole people. But in avoiding
the concentration of .power over radio broadcasting in the hands of government,
we must not fall into an even 11101e dangerous pEtit ii: tlw concentration of that
power in the hands of self-perpetuating management groups." (FCC Report on
Chain Broadcasting 72 (11)41)).
This has been ft consistent theme in government regulation of 11w broadcast

inertia. The FCC has long been concerned with ways to reduce liw television
networks' control of access to the nationwide audience and control of that
H udience's access to diverse programming. Moreover, these Stinw concerns under-
Iii the Department of Jristiee's recent antitrust suit regarding tile entertainment
programming of the three television networks.
The burden of proof is usually on the broadcast industries to establish that.

their concentration of economic power is in the public interest.
It would be difficult, if not impossible, for the government to demonstrate

conclusively that less economically concentrated television network industry
would lie able to support. high quality, diverse television programming., lawn use
°Ile effect of network eoncentration is to preclude the development of 11(1(11-
tional competitive networks, Networks are. indeed, the only entities that (nn
afford the high vost of network programs, because the networks exercise their
economic power to vie for audience rating points by driving up the cost of prime-
time programming.
• With respect to my speech to the Arts/Media Conference, I referred to the
concept of "(14.11111 MI pull" as an effective way to obtain more program diversity
in television, 1 do !Hit believe that we already have a television system based
upon this ('0110(9 It merely because broadcasters rely upon audience ratings to
determine the success. or lack of success, of a particular program. In television,
the audience Is the product being sold to advertisers. In essence, the ratings do
not indicate the programs that people want to watch, but simply show what pro-
grams people will wateh. In this 'sense, the'lludienee!s desires and .needs ,for
programming are not important to the advertisers.
To $ome IX tent, the "(1011111 rid pull" coneept dtws involve specialized pro-

gramming and not the type of mass appeal. 'wog-ramming that the networks
presently offer.
' You also asked for my view regarding- the pay television aspects of cable
television. Most of your (quieerns go to the question of whether eahle will com-
pete fairly with over-the-air broadcasting. in vlew of the affirmative program-
inning requirements' placed upon television broaden stems and the danger that cable
may "siphon" popular programs filen over-the-air broadeasting.

With respect to tiw first question, there is no reason in luny or polity to en-
onniwt. pay cable operations with affirmative programming requireMents. SaCh
as news and nubile affairs programs. There are reasims. hnving to do with spec-
trum sea rcity and 0(.011(111111 concentration, for requiring that federally-licensed
television brondcasters make speeial efforts to serve (-taciturnity 111 'ids and in-
terests In infortmithana programming. even though such programtning may not
lie common-laity viii No. There are no Similar justifications for 11111)081W the same
requirements npon calfle television systems, espe(lnlly it the policy and reguln-
tory requirements for en lie assures that there will not lie monopolistic control
of the ninitiplicity tnf Cnble channels. Indeed. we should moYe ill the direction
of lessening the' specific affirmatiVP' progra tutu lug retplirements 111 television
broadinsting, 'rather than transposing' Such requirements" to cable Olierntions,
when the effect would ite.achievement of n parity of inappropriate regulation.
With respect to the question of pay cable at to siphon popular pr4i-

grame front broadcast. television, T had hove that cable Can co-exist with advertiser-
supported televh4lim without significnntly rediteing the level of "free" program-
ming now available' to tile viewer. Nloreover, (aide can exinind opportunities for
ad .ertisers seeking more sliecial audienees to underwritl. "free" pro-
grams on cable. While there Way he soni' ilnilted siphoning of progrnms, In the
'long run. 1 do not think it will be destruetito of' brio-114(40f television's viability.
In the short run, however, it woold not be in the public interest' if the limited

—••• 4.,?;
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:amount of siphoning that flid oecor deii
rived viewers of programs before, they

bad access to them on cable systems. Th
erefore, during the early years of cable

development, the FCC should have 
authority to adapt restrictions regarding t

he

type of programming that can be offer
ed for a fee on cable systems. The issue

s

presented by "pay cable- are
 sufficiently complex that the Congress may 

wish

It state 115 Own vieW8 On this 
matter, For oxittnple, iii donling with the substant

ial

buldie interest, questions present
ed by -pay cable- prt&sentat ions of sports 

events.

This wonid give tin o ndditional goidnueo in npoiying such anti
-siphoning

rest rictions during the early year
s of cable development.

I believe that cable will not 
destroy Hie economic base of television broad-

casting, but if this were to hap
pen, speciai measures may he necessary to p

re-

serve a basic level of pr
ogramming. and other vommunicat ions services for

 low

ineona, pople and turn] re
sidents. it k too early, however, to reconiniond 

in

detail the lapeise nature of 
such 51(0(1111 provisions.

Senator PASTORE. Senator I tail ',Iv':

Senator I ARTICK. I think the act
 which Senator Pastore has been so

act iv, 1.11, makes it very clear what the a
ims of plaint. broadcasting,

are. In our report on the
 Public Broadcasting Act of 1967,

 at page

t; of the report we stat
e t hat although the aims of noncommerc

ial

broadcasting shall be 
directed toward eultural and informat

ion pro-

Yrams, it should not b
e so highly specialized, that it Caters only

to the most esoteric 
tastes, particularly in the area of public

affairs. Noncommercial 
broadcasting, the report states, is uniqu

ely

fitted for indepth cov
erage anti an analysis that would lend to

 a better

HI formed public; and 
1 think Senator Pastore put his fin

ger on it.

on havy 11 political sen
sitive tool here regarding public bro

adcast-

ing, ;Ind I think you are 
into an operation which 1 would like to

 ex-

press to you.

I know you are going t
o deny from the beginning the obser

vation

I am going to make. But i
t seems to me that what. has happene

d here

is that you lin Ve nil 
inconsistency ill the administration's policy con-

cerning three areas of 
broadeast ing. One of them is commerc

ial broad-

casting; the second is 1)111d ii broadcasting; aml the third is cable

television.

It appenrs :1150 to me 
that the administration is probably t

rying

to exert pressure again
st the major network ileWS prog

rams and

their so-cal led liberal bi
as by bringing pressure, not on the

 new-smen

so much directly, hut. O
n the newsmen indirectly by ask

ing the major

network executives to m
ake major changes in personnel wh

o are now

presently providing that 
news.

In other words, some 
of the people who are now givin

g the news

might look forwaill to 
getting the ax. Not from the administrati

on,

I ut -from some of the net w
ork people who will he yielding to

 that pres-

sure because, as I read 
your speech in lndianapolis—and I Nv

Ant to

thank you for coming to
 the greatest State in the 1 7nion to

 give that

speech—as 1 Feu(1 thin s
peech, I find in it the overtones of a direct

Ienefit to the network
s contrary to what lias generally 

been inter-

pret ed. L

. That is, it provides for
 the live major StlitiOlIS in the top inarketS nil

()I11)(0 ilhiiIV for a groat 
extension if they only will eooperate. It 

appears

to me that this is one of th
e best smokescreens that T have ev

er 50011

iii tin pont icni world 011(1 you
 have delivered it there to cover up

 this

,obv iour„ in t (.,„i ion of ow ndioioistration III ,vail
y get, what von want.

\\il hitt.Se.entiiro- a pproach in another direct ion.

'.8.;ow, was it a smokescreen 
?
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Dr. WirrrnirEAD. Senator I think it was more nearly a fire than a
smokescreen. If we were attempting to act behind the scenes with ulter-
ior motives, I can only say that, in my judgment, we went about it in
a very diunb way.
To the contrary, we are trying to encourage debate on these issues

and we were trying to point out to the public and to the broadcasting
industry that it is the licensee and the network manager who bears
all the responsibility. We were simply saying to them, exercise it how-
ever you deem best. To the extent that you are happy with what your
news department and you feel that it is working perfectly, then you
should leave it alone. To the extent that a station manager believes
that the network news that he carries on his station is perfectly bal-
anced, covers an adequate range of issues, covers an ample, wide variety
of points of view on those issues, then he has no obligation to go any
further.
But where he thinks differently, he should exercise his reeponsibility.

We were not calling for a reduction of criticism of the Nixon adminis-
tration, or for an airing of only our point of view. Much to the con-
tra,ry, we are seeking a wider range of view than apparently we can
get from three companies in New York City.

Senator HARTKE. In this news field, you have, of course, the Associ-
ated Press and TJPI, tool that is out there. Have you called for the
same type of action on their part?
Dr. WHITEHEAD. NO, sir. I have not, because my concern is with how

we regulate broadcasting and what processes and policies we adopt
for that purpose.

Senator HARTKE. You mean UPI and AP do not have these elitist
gossipers, is that correct?
Dr. WurrEHEAD. I did not say that. I am saying they are not directly

licensed by the Government; nor are the networks either, as Senator
Baker pointed out.
Senator HARTKE. I realize that. You mentioned words like the "rip

and read" ethic of journalism and you talk of wire service copy. Yours
is an engineering background, is that right?
Dr. WHITEHEAD. Yes.
Senator HARTKE. Have you ever worked in a newsroom at a news-

paper, or radio room, or newsroom? Do you understand what really
happens there?
Dr. WHITEHEAD. I think I have some feel for it, although I have

never worked there.
Senator HARTKE. Have you ever worked in an area of how this all

comes together? Do you really believe a person in the small community
should go back through and analyze every news broadcast to see
whether or not it has elitist gossip—and what is that other word?
Senator PASTORE. Ideological plugola.
Senator I EARTKE. Ideological plugola ?
Dr. WHITEHEAD. As a practical matter, it will be very difficult for

the broadcaster in the small market to be—
Senator HARTKE. But then it is only a question of degree, is it not?
Dr. WHITEHEAD. Yes, and it is a question of what resources he has

to obtain a wider range of views. But, most broadcasters have access
to newspapers • they have access to the AP and UPI wires; they can
subscribe to other newspaper syndication services, they have the mate-
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vial that their network sends them down the wire, the daily feed, not
intended for the network news show itself. In short, they have ample
sources of information.

All I was saying was that when they carry the network news show,
ior when they carry a network entertainment series, they should be
aware generally of what is in there. If, in their judgment, there is not
a wide enough range of issues discussed that is important to their
,community, if there are points of view on those issues that have not
received adequate coverage, then they should take some action, either
through their own resources to add to the coverage, or in their discus-
sions with their network to implore the network to provide a wider
range of views.
We think it is very important that we recognize the purposes of the

first amendment, and make sure the American people have available
an ample and wide variety of points of view to make up their own
.mind.
We should resist the temptation, whether through the Government,

or through private power, to constrain various points of view.
Senator HARTKE. I have listened to your elitist rhetoric now, but

let me come back to your speech. I tried to find the substance of it, and
what you are saying and you say something about "this brings me to an
important first step."
Now, an important first step is just that—an important first step.

You would agree with that, would you not?
Dr. WHITEHEAD. Yes, sir.
Senator TrAirricn. It is not nonimportant is it; and it is not a second

step
Dr. WiimmEnn. That is right; it is not a second step.
Senator HARTKE. Now, you say, also, that, "It has teeth," is that

correct?
Do von use those words? I can find it for you.
Dr. WilrrimEAn. I did use those words, yes.
Senator IIARTKE. All right. It has teeth. You see, why I look at this

as a smokescreen is the second element of the important first step
reads:

Second, the broadcaster must show that he has afforded reasonable realistic
and practical opportunities for the presentation and discussion of conflicting
views on controversial issues.

That is really a first step, is it not, that is really an important first
step ?
Dr. 11-11ITETTEAD. I think that is an important step.
Senator HARTKE. I did not say, "important step," I said, "first step."
Dr. WI I ITEITEAD. I was referring to the legislation as a first step in

the process of improving our broadcasting policy.
Senator HARTKE. That is right I am reading from page 6. All I

can do is read what you said—I was not in Indianapolis at the time:

* * * lead to an important first step the Administration is taking to increase
freedom and responsibility in broadcasting.

Now, it has two items, first, "The way we have done this is to estab-
lish two criteria." To establish, right? First step is establish, Now, I
am taking you down to a level which is not in your elitist category, and
you might have difficulty following this common approach, but having
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,crone through this, let me read . to you something, because you see I

happen- to be one who was the author of the fairness d
octrine in the•

legislation.
1 wrote it and introduced it in 1959. It was not ii

i the law before

that. It was only ease, law before that. Now, the
n, let us show you

what a great coot ribution your first step has made 
to this category..

I read to you, and this is the Communication
s Act of 1934 as

amended, and I tun reading front section 315 of 
the Communications

Act.
Senator PAsToitE. Equal time?
Senator HARTKE. That is right.

Nothing in the foregoing .sentence shall
 be construed as relieving broadcasters

in connection with the presentatio
n of todenst news. interviews, news docu-

mentaries, and on-thc-spot coverage of news
 events ; from the obligation impos

ed,

under this Act to operate in the public inte
rest.

il-etv are the words—

* * * to afford reasonable opportunit y for Ihe di
scussion of conflicting views

Oil issues of public importance.

Your words are really a modification of that, but o
nly a very small:

one. "The. Broadcaster must show,"—here it, say
s that the—that he

"must show"—stune words.
"That • he has afforded reasonable," you ha

ve added "e-d," to the

word ‘,'tifford." You have. it in a different tense. "
Afforded ten sot

then you have added the word "realistic." Th
e word "reasonable," as

any lawyer knows has a definition under the law.
 "Realistic" does not

necessarily I la it it dcliii ition.
"Aml practical," those are two additional word

s. "Opt ortimities,"'

you have used the plural instead Of sing:liar. "Vor 
the presenta t ion and

discussion." The words in the law, say " for the 
discussion." You can-

not have a discussion without a presentation, so
 that is redundtuit.

"On issues of public importance." You say "On
 conflicting views on

controversial issues." Is that really an im
portant first step defining

the criteria or is that part of the smoke screen t
hat I am referring to?

Dr. WIIITEIIEAn. Senator, the language that
 we actually wrote into

our bill was precisely the language in the act, 
as it is now. As we indi-

cated in earlier discussion, we are adding noth
ing new to that fairness

obligation which 1--
Senator 1 lAirrim Why is it an important fir

st step if you add

nothing new except as a smokescreen for som
ething that you are

coming to from uncle r: lent ?
Dr. WilerimEAD. The important first step, I be

lieve. Senator, is the

movement toward a new license renewal bill that--

Senat or ITAirricE. For 5 years, right?

Dr. WHITE] EAD. For 5 years.
Senator ITARTKE. Which would he of great bene

fit to I he networks

if they could have it 5-year extension if they ca
n perform in the field

of eliminatino• I he Sander Vanocurs and maybe 
Walter Cronkite, I

do not know. Tie is only the most credible MAD I
D the United States,

aceording to recent reports: even more credible 
mu the President, I

understand, according to recent reports.

But the point is IIP should go, maybe. W ho else sho
uld go?

• Dr. WurrenEAD. Senator, I think you are reailing
 thing„s into our

legislation that are not there.
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Senator IIAirrliE. 1 will tell you quite honestly that as far as your
proposals are concerned, you have asked for grenler authority, you
say, on it local level. while, at the same time, you ha vo Put in a specizil
service ngeney to dominate the publii. broadcnsf lug., right
yon ha ye a III Iterent el iteri a.
Iii ot her words, .you want centralized control of public hroadcasting,

local control of commercial hroadcasting, and in between all of this we
will come up with a :5-year eX1e11sion if everybody can stay in li ne, po_
litically, right ?

1)r. 1VitrrElliKAn. I think you misunderstand what we are Irving to
do.
Senator HARTKE. I think I .findprsi t ird, om well. Thank you. The

whole quest ion of telecommunica ions at international levels, I under
stand, Air. Chairman, is still under discussion.

111r. ZAreLE. That is in the record.
senator I I would hop, we 'wouldtin ve tiii I e. t o come back to

this at it, later Wile.
Senator PAsiom,:. We vi1 I. At Iiiis point I would like to 51111111.1C

(1 test to Which SetiatOrS Mill and I IoilingS hilVe requested your
answer, Dr. Whit ehead.
(The quest lolls it lid answers follow

QuEsnoN S 01, SFNATOR HART

Senator DART. Dr. Whitehend, .iny primary concern with your office is with the
pressures I hat are coming On program content, both on the :networks and on pub-
lic. television. •

There is growing •apprehension—ii 1141 I believe with just Mention— over the club
that seems to be raised to 'bring the net works and public television into greater
harmony with the Administration point of view, •
Your I )ecember 18 speech, eombining as it does the offer to local stations of

the earrol of :-.)-year license, renewal together with the stick of "full account.-
abili0;" if they don't get rid of network bias, is particularly ;thinning.
Let me ask you :
When 11 incum•bent licensee 'I noes in for, renown], who will be judging win,ther

he has cotiq)lied with his "fairness obligation?"
Now, shire the legislation Would forbid the }VC from setting up predetermined

standards of p4,rformance ("quanti tient ion of the public interest," its you call it)
what criteria will be USed to ineaSUre eon u)1 in nee ?
in an tictober 6, 1971 speech, you describe the Fairness Doctrine as "simply

more giwortunent control Masquerading as an expansion of the public's right
of free expression."
now do you reconcile that statement with the requirement in your new bill that

the broadcaster must adhere to the fit irness obligation?
Your bill requires the b,roadeaster to "turn toward his local audiences." Bow

does the broadcaster determine the InNsis of 1 he local audience? Since the IVO
requirIgnents for public service w4)tild he dropped, supposing a local. audience

II It'll only movies, or only sports? Would there be no public service require-
ment ?
Your bill abolishes the requirement fOr a CoMparative hearing when a license

IN challenged. You describe the comparative hearing as "not 'unlike the medieval
rin Is hy battle, and the winner of this 1 vial is not necessarily the person who
will best serve the interests of the 114(11 community but rather the one who
can nfford 1.4) stay in the heat of battle the longest—the one with the most time,
the deepest picket, and the best la wyer, Certainly, in this day and age, we
enn devise more rntionid. nnd equitable procedures especially when, in all cases,
It substantial Public 1111 (‘rest is at stake."
Lacking the public hearing, what assurances do blacks or other minorities

have that their effort to break into TV will not be voted down without I heir
having their day in court?
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You note that the third change under the new bill would preclude the FCC

from "restructuring the broadcasting industry through license renewal hearings."

I gather this means you would throw away this tool for preventing further

concentration in the media industry?
You recommend that the FCC be prohibited from establishing any performance

criteria "respecting the extent, nature or content of broadcast programming."

Does this prohibition apply to the Commission guidelines on over-commerciali-

zation? On children's programs?
Does your recommendation covering criteria for license renewal prohibit the

FCC from taking into account such issues as discriminatory employment

practices?
The U.S. Court of Appeals for the District of Columbia Circuit has ruled

that, in resolving competing applications, the Commission should give preference

for diversity of ownership and should particularly encourage ownership by racial

minorities. Accordingly, most competing applications now include minority

participation.
The new bill would apparently cut off this opportunity for minority ownership?

Dr. Whitehead, you have expressed concern over what you describe as the

centralization of power in the Public Broadcasting Service. At the same time

you urge that the local stations should be the primary decision-makers in

matters of programming.
Just recently the Corporation for Public Broadcasting announced that it

was planning to assume all responsibility for national television programming

and PBS, which is governed by a board with a majority of station representa-

tives, would be responsible only for the operation of the interconnection system.

A question which naturally comes to mind is "How do you, Dr. Whitehead,

feel about the apparent contradiction between your stated position of concern

over the centralization of powers in Washington and the recent CPB action

which serves to centralize those powers in an even more concentrated manner?"

"Where IS the Administration's long-range financing plan for public broad-

casting which was promised many months ago?"
"How do you feel about public affairs or current events programming on

pulite television?"
"What is the role of the local stations with regard to programming decisions

for the national) service?"
(With regard to last question, I must state my own prejudice that the local

stations must have a major role in decisions affecting national programming.

The freedom to use or not use nationally distributed programs is not the same

as playing an active role in the decisions about which programs will be offered

and at what time.)
Answer& The questions you raise fall into two categories. The first pertains

to OTP's proposed legislation concerning license renewals, and the second to

public broadcasting.
In response to your questions on our license renewal proposal:

The "fairness" obligation is a statutory policy relating to the broadcaster's

programming performance, that would continue to be enforced by the FCC under

our license renewal bill.
Use of the fairness obligation as a standard for license renewal is fully con-

sistent with the law and the established practice of the FCC. The Supreme Court

In the Red Lion case specifically stated:
"To condition the greeting or renewal of licenses on a willingness to present

representative community views on controversial issues Is consistent with the

ends and purposes of those constitutional provisions forbidding the abridgment

of freedom of speech and freedom of the press."

(Rod Lion Broadcasting Co. v. FCC, 395 U.S. 367, 394 (1969) ).

The obligation was initially enforced by reviewing the overall performance of

the licensee at renewal time. For example, the FCC's 1960 "Programming

inquiry" report stated that :
"The responsibility usually is of the generic kind and thus, in the absence of

unusual circumstances, is not exercised with regard to particular situations but

rather in terms of operating policies of stations as viewed over a reason
able

period of time. This, in the past, has meant a review, usually in terms of filed

complaints, in connection with the applications made each three-year period

for renewal of station licenses." 20 RR 1901, 1910.

Under OPT's proposed legislation, however, the Commission's review of pro-

gram performance would be based upon a number of considerations, such as:
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(1) the mechanics, quantity and quality of the applicant's ascertainment
efforts;
(2) an evaluation of the applicant's past, present, and proposed programming

In light of the ascertained needs, interests, problems and issues, i.e., the com-
munity's standards of program performance and not the FCC's program stand-
ards;
(3) The "promise v. performance" aspects of the broadcaster's programming

showing; and
(4) various "content neutral" aspects of the applicant's programming expendi-

tures: equipment and facilities devoted to programming; policies regarding pre-
emption of time to present special programs; and the like.
You questioned the apparent inconsistency in my criticizing the FCC's Fair-

ness Doctrine and my support for continued broadcaster adherence to the fairnesa
obligation set out in the Communications Act. This question came up during
the course of my appearance before the Subcommittee and was covered in the
following way:
Dr. Whitehead. You have to differentiate between the "fairness doctrine," which

Is the case law that has grown up in the FCC, and the fairness obligation. We
certainly are not opposed to the fairness obligation.
Senator Pastore. Suppose you make the distinction?
Dr. Whitehead, The fairness doctrine is a body of cases and interpretations.

that has evolved as the FCC has tried to deal with various cases brought before
it dealing with the broadcaster's general obligation to be fair and objective.
it is hard for anyone to be opposed to the idea that the broadcaster should be
fair and objective in how he discusses his views, or in who he lets on to discuss
various points of view.
This is a very great power that the broadcaster has and he certainly should

exercise it in a fair way. However, in tile absence of any clear and definitive
policy as to what that means, the FCC and the courts together have been inter-
pretating this on a case-by-case basis. As a result there is a confusing welter of
precedents, opinions, judgments, and rough guidelines, and I think it is safe
to say that the broadcaster and the public at large are very hard pressed to
know what the fairness doctrine, as an embodiment of the fairness obligation
means and how it is to be interpreted.

Senator Moss. Do you remain oppostsl to the fairness doctrine criteria?
Dr. Whitehead. 1 am not ooposed and have never been opposed to the fair-

ness obligation that is written under the Act. I am opposed to the chaotic enforce-
ment scheme known as the fairness doctrine, which has grown up to enforce
that obligation.

Senator Moss. You are—
Dr. Whitehead. I think in the long run, that case by case enforcement by the

FOC ought to be done away with. In the shorter run, I fully support the FCC's
attempts to clarify this as to what areas it will be applied.
.Senator Moss. You prefer to shift the enforcement, though, to a five-year

plan, right?
Dr. Whitehead. It is my feeling that that would be constructive, yes.
Senator Moss. It would be remote in the political situation, would it not?

Say the license would not be renewed?
Dr. Whitehead. It would be remote and there would have to be clear excep-

tions where the issues are particularly significant and time-critical.
Political elections are certainly one case.
You also asked how the broadcaster would determine the needs of his local

audience. The public interest standard of the Act requires licenses to make a
"diligent, positive, and continuing effort . to discover and fulfill the tastes,
needs and desires of [the] . . community or service area, for broadcast serv-
ice." ("Report and Statement of Policy Re: Commission En Banc Programming
Inquiry," 20 RR 1901, 1915 (19(30) ). This has been explained as consisting in
part of eliciting information concerning the community's needs, interests, prob-
lems and issues. Ascertainment, which is a continuing process throughout the
licensee period; requires the broadcaster to consult with a representative range
of community leaders and members of the general public. The broadcaster must
not only seek out and determine the nature of significant public issues, he must
respond to them specifically. In television, this most usually means news, public
affairs discussions, and other informational programming.
In further response to your questions, the legislation specifies that in order to

obtain renewal, an applicant must be qualified to hold a license under the Com-
munications Act and the FCC's rules and regulations. This would include, for
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example, rules pertaining to minority employment. practices. The OTP bill would

not prohibit the FCC from taking into account these matters. Indeed, this specific.

provision regarding the applicant's competence under FCC rules and regulations

does not throw away any "tool for preventing further concentration in the media

industry" or any consideration of such matters as minority participation. It

simply requires that any such policies be applied through general rules, rather

than through case-by-case adjudication.
The proposed legislation would not make any change whatsoever in the ability

Of minority groups, or of any community group; to "break into TV" or to have

their "day in court." The bill would not change existing substantive law regard-

ing minority participation. With regard to petitions to deny—and this is the

means that by far the most community and minority groups use to reach into the

renewal process—the OTP bill, would make no change whatsoever in existent

procedures. FCC records show that. during fiscal year 1972, 68 petitions to deny

were flied against the renewal applications of 108 broadcast stations. Most of the

petitions were tiled by minority and special interest groups in the broadcasters'

communities and contained allegations directed toward the licensee's ascertain-

ment efforts, programming for minority groups, and employment practices. Noth-

ing in the proposed legislation would adversely affect the ability of these groups

to file such petitions. No hearing would be denied them.
• The goal of fostering emnpetition in broadcasting is fundamental to the Com-

munications Act, including Minority group participation in ownership, but the

present procedures for competing applications are not the most appropriate means

of serving this goal. This amounts to nothing more than one applicant vying with
another before a government agency for the license privilege. It does not usually

result in more minority participation in ownership. There is a need for increased

competition among broadcasters and more minority ownership but this need

should be met by government policies that expand broadcast outlets and reduce

eeonmnic concentration among existing broadcasters.
Your other questions touched on public broadcasting and certain recent devel-

opments in the relationship between the Corporation for Public Broadcasting

and the Pithily Broadcasting Service.
At the outset, let me state that I share your "prejudice" in favor of local sta-

tions and the weight they should carry in nubile broadcasting generally. I con-

tinue to believe, as I have previously indicated, that decentralization of pro-

gramming activities should be a cornerstone of the public broadcasting founda-

tion, and that local stations should play a major role in decision-making in mat-

ters of programming. The most effective way for them to play. this role is not to

pnlvide for some limited local station representation in notional entities that

make program decisions, hut to implement the plan of the Public Broadcasting

Act. which gives local stations the autonomy and authority for. complete cont ii ii

over their program schedules.
Once this and other issues in public broadcasting are resolved it will be ap-

propriate to consider long-range financing.
Finally, publie nffairs mai current- events progratnming is an important com-

ponent of public television's contribution to the flow of information. Indeed,

this type of programming is recognized as part of every broadoisters responsi-

bilities under the Communicatbins Act of 1934.
While I support public • affairs and current events programming done by

local eduentional broadcast stations en nubile television. T have been concerned
about use of appropriated funds to produee and disseminate such progrnmming

at the national level, especially with the tendency of program production to

become centralized in New York or Washington based production centers. Re-

Donee on federal monies for the maintenance et' public affairs programming
is inappropriate a»d potentially dangerous. Relnist elpetronic journalism can-
not flourish when federal funds are used to support such programming.

QUESTIONS OF SENATOR HOLLINGS

. You indleated in your prepared si temnci it that OTP has several st tidies either
underway or recently completed, which omeern cable television. When will the
studies be complete and what do you propose to do with the results of these
.various studies?

What is your present and planued level of staffing Gild who t is I lii 11111Grv of the
assistanee you receive rrom other departments and agencies of government
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Answers. The President's Cabillpt Committee on
 cable television has already

competed its studies. The results of those studies will
 provide the foundation

for the recommendations on long-range cable policy which the 
Committee will

shortly make to the President.
Our FY-73 authorized ceiling is 65 permanent positions. Our 

request for

FY-74 is for 52 permanent loositions, 11 reduction of 13 positions in 
line with

the President's desire to reduce the size of the Executive Offic
e.

While the usual assistance accorded the Exectuive. Office is reci
eved from

the departments and agencies, the Department of
 COnItilt`ree, 011ie° of Tele-

communications provides particular assistance in several a mist; the 
secretariat

for the interak,rency Radio Advisory Committee 
(MA( ) technical ami atialytl-

.cal support for OTP's spectrum management responsibili
ties for the federal

government; and technical and economic analyses in supp
ort of OT1"s policy

development responsibilities.

Senator PAsToiRE. Any further questions? If not, We Wiillt to thank

you very much, Mr. Whitehead. I look with great anticipation to

.your speech, the title of which I hope will be "Mea Culpa."

h. WI rrEHEAD. Thank you, Mr. Chn in an n.
(Whereupon, at 12 :45 p.m., the hearing was adjourned.)

(The following information was referred to on p. 3 :)

[From the Washington Post, Tuesday, Dee. 19, 1972]

ADMINISTRATION MOVES TO TYE TV LICENSES TO NEW Snows

(By Joint Carmody)

In a. speech sharply critical of the television networks, a. Nixon'

administration spokesman announced yesterday that legislation has

been prepared that would make local stations responsible for I he objec-

tivity of network lie WS shows.
Dr. Clay T. Whitehead, director of the Office of Telecommunications

Policy, said the proposed legislation would amend the TV station

license renewal provisions of the Communications Act of 1924.

His comments and some of the legislati VC proposal were contained'
in a speech before the Indianapolis, hid. chapter of Sigma I )elta.
a professional journalism society.

Whitehead said the legislation would establish two criteria for

renewal, which each TV station would have to meet before the Federal

'Communications Commission would grant a new license..
• "The broadcaster must demonstrate he has been substantially

attuned to the needs and interests of. the communities he serves . . .

irrespective of where the programs were obtained . . . and
• "Tie broadcaster must show that he has afforded reasonable,

realistic, and practical opportunities .for the presentation and discus-
sion of conflicting views on controversial issues."

. (In Washington, an OTP source said, the bill now being discussed at
the Office of Management and Budget would also increase the license

renewal period from every three to every five years. He also said
anotlwr proviso, not discussed by Whitehead, would "put the burden"
on community groups to prove their complaints against local broad-
casters before the ICC would hold a hearing. In the past, lengthv

adjudication has sometimes arisen from renewal complaints.
All these points, the source said, were "actually pro-broadeasting"

and arose from a meeting between some 30 broadcasters and President
Nixon here last June).
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But it was the suggestion made by Whitehead yesterday that local
broadcasters be responsible for network news content that caused net-
work concern.
"When there are only a few sources of national news on television,

as we now have," Whitehead said, "editorial responsibility must be
exercised more effectively by local broadcasters and by network man-
agement.
"Station managers and network officials who fail to act to correct

imbalance or consistent bias in the networks—or who acquiesce 1)y
silence----can only be considered willing participants, to be held fully
accountable. .. at license renewal time."
Whitehead did not spell out how local stations might assess the.

content of network coverage in advance or on what basis the FCC
might judge stations in violation.
In Washington, the OTP source said the proposed bill was still in

the planning stage and that "Whitehead was really starting the debate
with today's speech."
Continuing his attack on network news, Whitehead said that "sta-

tion owners and managers cannot abdicate responsibility for news
judgments.
"When a reporter or disc jockey slips in or passes over information

in order to line his pocket, that's 'plugola' and management would
take quick corrective action.
"But men also stress or supress information in accordance with their-

beliefs. Will station licensees or network executives also take action
against this ideological 'plugola' ?

44
. . Station licensees have final responsibility for news balance—

whether the information comes from their own newsroom or from a
distant network. The old refrain that 'we had nothing to do wit Ii that
report . . .' is an evasion of responsibility and unacceptable as a
defense."
The OTP chief stressed several times that 61 per cent of the average.

affiliate's schedule is network programming.
Whitehead also said that local broadcasters "can no longer accept

network standards of taste, violence, and decency in programming.
If the programs or commercials glorify the use oi drugs; if the pro-
grams are violent or sadistic; if the commercials are false or mis-
leading, or simply intrusive and obnoxious; the station must lump on
the networks rather than wince as the Congress and the FCC are
forced to do so."
The OTP chief stressed that if a station "can't demonstrate mean-

ingful service to all elements of its community, the license should be
taken away by the FCC.
"The standard," Whitehead said, "should be applied with particu-

lar force to the large TV stations in our major cities, including the 15.
stations owned by the TV networks and the stations that are ownexi
by other large broadcast groups.
"These broadcasters, especially," he said, "have the resources to-

devote to community development community service and programs
that reflect a commitment to excellence." (Each of the three networks
has five owned-and-operated affiliates around the nation.).
A spokesman for NBC yesterday said, "The administration's plan

as described by Mr. Whitehead seems to be another attempt to drive
a wedge between television station and the networks.
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"This is regrettable because the ability of our broadcasting system
to expand its service to the public depends on continuation of a close
and cooperative association of networks and stations, particularly in
the area of news and information, without government interference."
Spokesmen for ABC and CBS were unavailable.
White House press secretary Ronald L. Ziegler later yesterday

declined to comment when asked if Whitehead's hard-hitting speech
had been written by presidential speechwriter Patrick Buchanan, who
has often been critical of the way radio and TV cover Mr. Nixon.

Ziegler also declined to comment on whether Whitehead's speech
was intended as a threat of license revocation.
Whitehead also addressed himself to the current worries in the

journalism profession over the First Amendment.
"The First Amendment's guarantee of a free press was not supposed

to create a privileged class of men called journalists, who are immune
.from criticism by government or restraint by publishers and editors,"
he said.
"To the contrary, the working journalist, if he follows a professional

,code of ethics, gives up the right to present his personal point of view
when he is on the job."
"Who else, but management," Whitehead asked, "can or should

correct so-called professionals who confuse sensationalism with sense
.and who dispense elitist gossip in the guise of new analysis?"

Whitehead has taken the lead in administration attacks on broad-
casting over the past 14 months. In recent weeks broadcasting industry
sources have hinted he may leave for a job in the private sector soon..
An MIT graduate and Rand Corp. employee before joining the admin-
istration, he is considered an expert in systems engineering and other
technical fields.

••••••••11•1.11.11

[From the New York Times, Dec. 19, 1972]

WHITE HOUSE DRAFTS TOUGH RULES ON CONTENTS OF TV—
PROGRAMMING

(By Albin Krebs)

The 'White House has drafted tough new legislation that would hold
individual television stations accountable, at the risk of losing their
licenses, for the content of all network material they broadcast, includ-
ing news, entertainment programs and advertisements.
The draft legislation was interpreted by some broadcasting officials

here as the Nixon Administration's boldest effort so far to equip the
Government with a strong legal means of keeping broadcasters in line
economically and ideologically.
The proposed legislation would supplant regulations of the Federal

Communications Commission—sometimes loosely enforced—that gov-
ern the operations of TV stations and the networks that supply them
with more than 60 per cent of their broadcast material.
The existence of the draft legislation, and the intention of the Ad-

ministration to introduce it in Congress early next year, without sub-
stantial change, were revealed yesterday by Clay T. Whitehead, direc-
tor of the White House Office of Telecommunications Policy.
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In a sharply worded speech at a luncheon of the Indianapolis chapter

of Sigma Delta the professional journalism fraternity, Mr. White-

head, the ranking White House adviser in the field of i>roadcasting.

condemned "ideological plitgola" ill network news reporting• and said

local stations would have to bear responsibility for such nett tpr carried

over their facilities.
"When there are only a few sources of national news on television, 115

we now have, editorial responsibility must be exercised more effectively

by local broadcasters and by net work. management," Mr. Whitele,ad

said.
"Station managers and network officials who fail to act to correct

inibalance or consistent, bias in the networks—or who acquiesce by

silence—can only be considered willing participants, to be held fully

• accountable . . at licence renewal t
"Who else but management can or should correct so-called profes-

sionals who confuse sensationalism with sense and who dispense elitist

go:-,sip in illy guise of news analysis?"
The bite of Mr. Whitehead's remarks led some sources in broadcast-

ing to speculate that, the Administration was renewing the controversy

begun two yea rs ago wit 11 Vice President Agnew's attacks oil the net-

works.
Mr. Whitehead 'denied at, an en ri ler news conference that the draft

legislation was intended as a vindictive assault on the net works, and

described it as designed to force broadcasters to take more responsibil-

ity for what goes into American homes by television.

PLAIN APOPLECTIC

Tom Chauncey, president of TV station KOOL in Phoenix, Arizz.,

said, "I'in just plain apoplectic. If Whitehead really means this, We.

might as well be living in the Soviet. 1 n ion. This would mean censor-

ship of Dews and entertainment, the Czovernment telling us what to

broadcast and telling the people what tiny should see or liear.

"Washington wants to put the onus on the individual stations, make

us afraid to broadcast what the networks feed us. I'd far rather hear

Agnew raising hell at least he's only talking. Whitehead is talking

id mut actually passing oppres:•;ive laws."
In his speech, Mr. Whitehead indicated I lint the proposed legislation

was purely in response to broadcasters e lb )rt s to lengthen the terms

under which they are lieensed by I he 11`.C.C. currently,• licenses last

three years, but, broil den ste i's want I I w term exte lilted to at least five
years.
"It's been easy for broadcasters to give lip service to the uniquely

American principle of placing broadcasting power and responsibility

at the local level," lie said. "Rut it has also been easy—too easy—for

broadcasters to turn around and sell the irresponsibility along with

their audiences to a network at the going rate for affil e compensation.

"The ease of passing the buck to make a buck is reflected in the

steady increase in the amount of network programs carried by affiliates

bet \\Ten 1960 and 1970 . . The average affiliate still devotes over 61

per cent of his schedule to network programs."
Ile accused lova] stations of exercising little responsibility for the

programs and commercials "that come. down I he network pipe,"
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"Local responsibility is.the keystone of our private enterprise broad-
cast system operating under the First Amendment protections," Mr.
Whitehead said, 'quit excessive concentration of control over broad-
casting is as bad when exercised from New York as when exercized
from Washington. When affiliates consistently pass the buck to the

networks, they're frustrating the fundamental purposes of the First
Amendnient's free press provision."
The Administration draft; he said, establishes t WO criteria the in-

dividual station must meet before the F.( grants a license renewal :

"First, the broadcaster must demonstrate he has been substantially

attuned to the [viewer's] needs and interests in all his ,programs, ir-

respective of whether those programs are created by station, pur-

chased from program suppliers or olitairied from ii Detwork.

"Second, the bilatdcaster must show that he has afforded reasonable,

realistic and practical opportunities for the preservation and discus-

sion of conflicting views on controversial issues."

"These requirements have teeth," said Mr. Wliiteltead. lie added that

the proposed standards "should be applied with particular force to

the large TV stations in our major cities
' 

including the 15 stations

owned by the Tv networks." The -RCA'. allows each network to own

five television stations.
The proposed laws would make it incumIxtht on the local stations

. to demonstrate, continuing responsibility for what gets on TV screens.

"They van no longer accept network standards of taste, violence, tuid

decency in programing," Mr. Whitehead sadi,

There is no area where station management responsibility is more

important than news, he went on, adding :

"When a reporter or disk jockey slips in Or passes over information

in order to line his pocket, that's plugola. And management would

take quick corrective action. But Men also stress or suppress informa-

tion in aceordance with their beliefs: Will station licensees or network

executives also take action against, this ideological plugola?"

iFrom the New York Times, Dee. 20, 1972]

W111 IT HOUSE NEWS

The Federal Communications Commission is the agency responsible

for regulating radio and TV stations'under the law, but the White

House is elliowimi, it aside in it crude effort to call the signals on

what can reach what people.

After an election campaign cease-tire the White House czar for

broadcasting, Clay T. W h it ehead, head of the Office of .Teleconununi-

cations Policy, has rd i timed to the attack. In it speech to a journalism

society, lie has accused unnamed reporters of something called "ideo-

logica l phigoi;C" mitt :1 iii iomineed the Administration's intent to sponsor

le,gislat ion which would in effect permit the White House to discipline

broadcasters who strayed from the White House party line. Who is to

decide when a journalist is delivering what, the White -House TV

arbiter brands "tclitist gossip in the guise of news analysis" ?—who, 1 nit

the head of the Office of Telecommunications Policy, acting for the

' President himself.
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Mr. Whitehead's speech was wrapped inside an Administration
plan to make the stations and their owners directly responsible for
the network programs they carried and to insure a variety of con-
flicting views on controversial issues. The requirement a balance,
fairness and access already exists within F.C.C. regulations; they
are already a factor for assessment when stations come up for license
renewal.
But Mr. Whitehead is delivering a different message. He is telling

the affiliated stations of the commercial networks to censor major
news programs and documentaries that offend the Administration.
And be is doing so under the guise of interpreting the First Amend-
ment as it applies to broadcasting news. That is the road to censorship
and suppression through abuse of the power to license. It is a road
Congress cannot let the Administration travel.

[Prom the Providence Journel, Dec. 20, 19721

THREAT TO TELEVISION

A new and ominous threat to the free flow of news comes from
Washington where the Nixon administration is drafting legislation,
perhaps for submission to Congress early next year, to make local tele-
vision stations accountable at license renewal time for the balance and
taste of all news and entertainment programs they broadcast.
Since television stations can operate only by license from the Fed-

eral Communication Commission, the federal government is able to
write standards of operation as it pleases. Neither radio nor television
is protected by the First Amendment guarantee of freedom of the
press as are newspapers which need no licenses to publish.
It has been held generally in the past that accountability ran only

to the televised broadcasting of news and programs to serve the public
interest. It always has been a goal for all stations to make public all
sides of a public issue; regulations insist on equal time for candidates
for office under specific circumstances.
But here is Clay T. Whitehead, di rector of the White House Office

of Telecommunications Policy, charging that there is bias in network
news reporting. At a convention of professional journalists. Mr. White-
head sketched the outline of pending legislation which is intended, he
said, not to be a vindictive assault on networks but to throw more
responsibility on local station executives for what is televised.
The disturbing thing is that Mr. Whitehead has predetermined that

there is bias in network news reporting, putting his case like his:
"Where there are only a few sources of national news on television,

as we now have, editorial responsibility must be exercised more effec-
tively by local broadcasters and by network management. . . Station
managers and network officials who fail to act to correct imbalance
or consistent bias in the networks, or who acquiesce by silence, can only
be considered willing participants to be held fully accountable. . . at
license renewal time."
Mr. Whitehead plainly proposes to throw the task of definition to

local judgment; he said, "Who else. but management can or should
correct so-called professionals who confuse sensationalism with sense
and who dispense elitist gossip in the guise of news analysis?"
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Since retention of a broadcast license is essential to the economic
survival of a television station, the Whitehead suggestion can be ex-
pected to induce the virtual silencing of controversial material. What
local operator or manager wants to risk a charge of silent acquiescence
in bias when the risk can be avoided by silencing those Mr. Whitehead
and his peers in Washington firmly believe are biased ?
The new regulation is being reviewed, and it is said that changes

may be made before definitive legislation is sent to Congress. But the
approach is plain, and the threat is clear. It would appear that while
judgments must be made by local executives, the tone of enforcement
will be set in Washington. Big Brother is riding again.

[From the Chicago Tribune, Wednesday, Dec. 20, 1972]

IDEOLOGICAL ‘PuroorJA' REARS ITS UGLY HEAD

(By Clarence Petersen)

"Pm against—I repeat, against—media censorship in all form."—
Vice President Spiro T. Agnew. Nov. 20,1969.
The Vice President (rave that assurance that week after his unfor-

gettable Des Moines, la., speech in which the Vice President charac-
terized network news departments as "a tiny and closed fraternity
of privileged men [whose views] do not represent the views of
America."
The networks had responded to the Iowa speech—and continued to

respond to subsequent assaults—with charges that the Nixon admin-
istration thru the Vice President, was attempting to "intimidate"
broadcasters over whose head already hovered the Damoclean sword
of federal licensing.
"Nonsense !" said Nixon administration spokesmen and partisans.

The Vice President was speaking only for himself and thereby exer-
cising the right of free speech guaranteed to every American.
It may have been nonsense in 1969, but it ceased to be nonsense on

Monday when Clay T. Whitehead, director of the White House Office
of Telecommunications Policy, revealed that his office has prepared
legislation - to hold local television stations responsible at license re-
newal time for the balance and taste of all network news broadcasts.
Station licensees, said Whitehead, "have final responsibility for news

balance—whether the information comes out of their own newsroom
or from a distant network."
"When there are only a few sources of national news on television,

as we now have, editorial responsibility must be exercised. more
effectively by local broadcasters and by network management," said
Whitehead.
"Station managers and network officials who fail to act to correct

imbalance or consistent bias in the lief-works—or who acquiesce hy
silence—can only be considered willing participants, to be held fully
accountable ... at license renewal time."
Whitehead said that station owners are quick to act "when 'a reporter

or disk jockey slips in or passes over information in order to line his
pocket"—a practice known as "plup-'a"—"but men also stress or sup-
press information in accordance with their beliefs," he added. "Will

90-184-78-5
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station licensees or networks take action against ideological plugola ?"
The draft legislation, said Whitehead is currently .making the

White House rounds. That he discussed it Monday indicates that it will
be introduced to Congress early next year without substantial change.
Of course, everything Whitehead said about local station responsi-

bility is true, but local station managers already are held responsi-
ble at license renewal time for fairness and balance.
Only now tlw burden of proof that fairness and balance is properly

presented rests with citizens. If citizens do not complain of gross viola-
tions, license renewals are virtual ly automatic.
The White House proposal, said Whitehead, will require stations to

"demonstrate" that they have been "substantially attuned to the needs
and interests" of their communities and to the show that they have
afforded opporunities for the presentation of conflicting views of
controversial issues.

It all sounds most reasonable on the surface, but the White House
is now wading into the, previously sacrosanct area of regulating pro-
gram content, forcing stations not only to be fair but to prove it to
the satisfaction of the Federal Communications Commission. How do
you prove fairness to the satisfaction of an administration you have
criticized?
The FCC, which is coming to be dominated by Nixon appointees,

is apt to have a definition of fairness and balance that reflects the
President's view that what is good for America is more good news
and less bad news and critical commentary.
And the he worried on Monday about the relatively few sources

of national news on commercial network television, Mr. Whitehead
has consistently maintained that public affairs programming on public
television is redundant." Henry Loomis, the Nixon-appointed head
of the Corporation for Public Broadcasting was not in office for even
a week [previous to which he admittedly never watched public TV1
before he began to echo and to enforce that view.
"NBC was first to react to the Whitehead speech, commenting that

"the administration's plan . . seems to be another attempt to
drive a wedge, between TV stations and networks. This is regrettable
because the ability of our broadcasting system to expand its service
to the public, depends on continuation of a close and cooperative asso-
ciation of network and station, particularly in the area of news and
information, without government interference."
The NBC statement obliquely acknowledges the fears of local

station managers that was manifest after the early Agnew speeches.
What is more difficult to understand is the renewed assault on

network news by the White House. Despite all that "bias" sensed
by the administration, the public somehow managed to reelect Presi-
dent Nixon by a landslide. [The McGovern forces were complain-
ing about news coverage then, and administration spokesmen, some
of them, professed to be satisfied with TV's news coverage.]
Could it be that that very landslide emboldened the Nixon ad-

ministration to move against the network news departments—despite
its wounded protestations in 1969 that no such attempt was even
considered?
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their economic security and freedom from competition will be

enhanced.
The second is that the Whitehead proposal probably is more feasible

politically and less blatant ideologically than the alternative—wh
ich

some network lawyers and officials have been fearing, in the wake of

the landslide—of an antitrust attack on network news operations.

Such an attack, it should be borne in mind, is already under way o
n

network entertainment broadcasts.
Finally, this is a clever proposal because even if Congress sees it for

what it is and rejects it the networks and the station owners would be

less than sensible if they did not also recognize it as one more manifes-

tation of this Administration's determination to reduce or control

the power of television journalism—which may well be, as the maverick

F.C.C. Commissioner Nick Johnson put it, ‘'the only national insti-

tution remotely capable of serving as a check on abuses of Presidential

power." As what Mr. Johnson called "Nixon's war on the networks"

continues, they and their station affiliates would be remarkable indeed

if they did not to some extent retreat, retrench and take heed of their

peril. And that's all Mr. Nixon would like to accomplish, anyway.

It is true, of course, and it is implicit in Mr. Johnson's estimate of

them, that the network news services have immense power; since power

is always likely to be abused, the networks have been occasional sin-

ners—although many of us may think their sins have been more often

of omission than commission. 13ut no local station can cover the war

in Vietnam, or the Presidential election, or the Apollo flight, or riot
s

in a dozen cities at once, or any of the myriad national and international

stories that the networks can, do and should cover.
It was Mr. Whitehead who substituted gossip and sensationalism for

clear evidence, of which there is none, that the networks have intoler
-

ably abused their power. And the American people will be the losers

if the managers of the local stations that run network news are to be

made so nervous that they harass the networks to be less controversial,

stop running network news or protect their licenses with Government-

approved counterprograming.

[From the Washington Post, Dee. 21, 10721

WHITEHEAD: PROPOSAL WON'T LRAD TO CENSORSIIIP

"Whitehead said yesterday his bill would free broadcaste
rs from

bothersome red tape and paper work. It increases the time 
span of

a station's license from three years to five."

(By Tom Shales)

Administration spokesman Clay T. Whitehead yesterday denied

that his proposed new broadcast legislation could lead to government

censorship of the news.
Answering a charge by Sen. Vance Hartke (D-Ind.) Whitehead

said on a CBS morning news program that "Our intent is 100 per cent

to the contrary . . What we. want is to have the broadcaster be a

very independent man, a leader in his community who exercises re-

sponsibility for what he shows to his comI'm nity."
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Whitehead, director of the Office of Telecommunications Policy,
announced his proposed legislation in a speech Monday in Indianapolis.

Broadcasters expressed concern over a stipulation that local stations
be held accountable for the content of network newscasts they televise
and that this be a factor in the renewal of their licenses by the Fed-
eral. Communications Commission.
Whitehead said yesterday his bill would free broadcasters from

bothersome red tape and paper work. It increases the time span of a
station's license from three years to five.
In his speech, Whitehead used the phrase "ideological plugola" to

describe what be considered partisan opinions broadcast by the net-
works as news. CBS reporter Nelson Benton pressed him for examples
of such "plugola" in the interview.
"I don't want to cite any specifics," Whitehead replied. "This is not

a vendetta against any particular individuals or any particular
network."
Further broadcasting industry reaction to the speech from ABC

network anchorman Howard K. Smith, who on his newscast last night
associated what he called Whitehead's "threats" with the jailing. of
news reporters who refused to reveal confidential news sources.
"I hope it is not so," Smith said, "but it begins to look like a general

assault on reporters."
Whitehead's proposals and "the courts' destruction of confidenti-

ality" could lead to a time when "we will live solely by govermnent
handout," Smith said.
"Banners of outrage have unfurled all over New York with great

th waking sounds," said John Chan nChancellor, anchorman for NBC, from
his New York office. "I prefer to wait and see how dangerous this is
going to get.. I think it will be terribly difficult to put the proposal into
workable legislative language. It may just die a -horning."
"We've been watching (our affiliates) ever since the first Agnew

speech in 1969," Chancellor said. "I haven't seen even so much as a
murmur from the affiliates. There is no revolt among the affiliated
stations."
CBS anchorman Walter Cronkite could not be reached for comment.

[From the Los Angeles Times, Thursday, Dec. 21, 19721

PROPOSED NEWS BILL HAS NETWORKS UPSET

(By Jay Sharbutt)

New York—A bill the Nixon Administration has drafted is causing
new ulcers along Broadcast Row here because it directly involves the
three networks' 589 affiliated television stations.

It could markedly affect whether those affiliates carry network news
and entertainment programs when the subject matter is controversial.
It would require all stations at, license renewal time to show they

offered "reasonable, realistic and practical opportunities for the pres-
entation and discnssion of conflicting views on controversial issues."
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SPECIFIC RESPONSIBILITY

And it would make individual stations specifically 
responsible for

the balance and taste of a network program they a
ired. They couldn't

offer a defense simply by saying they referred all 
complaints to the

network's headquarters.
"God, is that going to cause a wave," said one 

stunned network

executive who asked that he not be identified.
The ABC, CBS and NBC networks each own an

d operate five,

television stations in major U.S. cities. NBC also has
 218 affiliated TV

stations, CBS 196 and ABC 175, according to netw
ork spokesmen,

All must have their broadcast, licenses renewed 
every three years

by the Federal Communications Commission, al
though the proposed

administration bill would extend th is period to five 
years.

The measure was outlined in a speech Monday by Clay 
T. Whitehead,

director of the White nouse Office of Telecomm
unications Policy,

He said it wasn't a vindictive assault on the networks.

But Sig Mickelson, who headed CBS news for seven years
, said the

draft bill was dangerous in that it appeared to use aff
iliate stations

as a club to hold over the heads of the networks. "And 
secondly, of

course, it seems to be taking the first long step toward 
direct control

of the news," said Mickelson, now a journalism professo
r at North-

western University in Evanston, Ill.
Mickelson, head of CBS News from 1.954 through 1961

, currently is

heading a 12-month private study of the relation of the media a
nd the

government.
He was asked what effect he felt the proposed legislation would

 have

Oil network news coverage.
"I think it would have, to use that famous phrase, a 'chill

ing effect'

on news," he said. "It would force such careful consider
ation of the

news that I think it would force news personnel to be e
xcessively

con ser vat i ve.
"In covering the news, you have to take a gamble once in 

a while.

You can't play everything safe. And I think the network news
 divisions

would have to play almost everything safe."
What effect, would the measure have on investigative rep

orting?

"l'm afraid it, would make it almost impossible to d
o investigative

reporting," Mickelson said. "Because you can't do investi
gative report-

mg without getting into controversy."

[From the Washington Post, Dec. 22, 1972]

DR. WHITEHEAD AND THE FIRST AMENDMENT

The election has come and gone, the cabinet and part of t
he admin-

istration have been reshuffled, but, alas, some things haven
't changed.

They have only intensified. One of those things is the admi
nistration's

hostility to free and vigorous journalism particularly as p
racticed by

the television networks. That hostility, evident throughout
 much of the

President's first term, is now to be made operational thro
ugh legisla-

tion currently being prepared for submission early in the ne
xt session

of Congress. This doleful information was served up in a rec
ent speech
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government. The intervention by the local affiliates has been pack-
aged with three powerful inducements: first, the desire to have
their licenses renewed by the government, second, the lessening of
FCC control over other aspects of their operations and, third, the
local affiliates' own general preference for entertainment rather than
public affairs and news material from the networks.
The end result, however, is the same and that is governmental pres-

sure to blunt the critical inquisitiveness of the network news organiza-
tions—with the threat of governmental reprisals at the end of the
line: Under the pretext of eliminating bias and in the guise of pro-
tecting our First Amendment rights, the administration is proposing
to set the local affiliates, or failing that, itself up as the ultimate arbiter
of the truth to which the public to be exposed. It is a move that strikes
at the very heart of the First Amendment's notion that a people, in
order to retain their freedom, must know as much as possible about
what their government is doing for or to them and that any inter-
ference in this process by the government, however finely motivated
towards the elimination of "bias," opens the way for an intolerable
suppression of free speech and expression.
That tension is an essential part of our system with which Presi-

dents from the beginning of the republic have been uncomfortable
from time to time, but which they have tolerated because of their
regard for the freedom of the people they were elected to govern.
They understood that a free press meant a press that was free to in-
quire, free to develop its own professional standards and free to dis-
cipline itself. It is clear that the press does not always live up to the
standard which editorial writers sometimes are tempted to ascribe
to it. But it is also clear that one man's bias is another man's ultimate
truth and that the founding fathers never trusted the government—
any American government—to be the arbiter between the two as far
as speech is concerned. The essence of press freedom is that profes-
sional discipline and consumer pressures constitute the safest correc-
tive devices. The antithesis of press freedom is for those correctives
to be supplied by the government.
Those fundamental principles and distinctions seem to have eluded

this administration. In its efforts to eliminate the healthy tension be-
tween the press and the government—by which truth is more surely
pursued than by any other device we have—the administration is en-
dangering not simply the independence of network news organiza-
tions, but the fundamental liberties of the citizens of this country as
well.

[From the Chrimtlan Science Monitor, Dec. 22, 1972]

MR. NIXON V. THE NETWORKS

There is a simple explanation of why the Nixon administration has
resumed the offensive against the American television networks, both
public and private. Almost nightly, those networks have the audacity
to talk back to the man in the White House. They never give him a
chance to appear to be all wise.
And there is an equally simple explanation of the choice of weapons

by the White House in the new offensive. It is proposing legislation
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which would require the individual stations which are licensed by the
federal government to police the networks which are not. The individ-
ual station is always worried about losing its license. It can be in-
timidated.
Whether the White House seriously expects to get Congress to pass

the legislation is beside the point. It almost certainly will not. And
whether the networks need improving is also beside the point here.
They could be a lot better than they are (as we have frequently pointed

iout). The essential fact s that the White House is threatening the
three big commercial networks through the individual stations and
threatening the public network by withholding of public funds.
What we are talking about here is not the survival of the networks

as vehicles for light entertainment, sports and presidential perform-
ances. That is not in question. What is in question is the network as
the producer of news programs which have a personality and dare
to behave as public critics of White House policies. Specifically, we
are talking about the evening half-hour news programs which are
popularly known by the names of their stars—Walter Cronkite, Eric
Sevareid, Howard C. Smith, Harry Reasoner, John Chancellor, and
David Brinkley.
These programs are a .main source of news and opinion for the

American people. Their nightly audiences are enormous. And they do
not accept at face value every pronouncement from the White House—
a the White House would like.
Whether these programs are biased is a matter of angle of view.

Those engaged in them. consider themselves to be models of critical
objectively which they sincerely try to be and which we think is largely
the case. But what to a newsman seems objective often seems outrage-
ously biased to a devout member of the Nixon White House staff.
The legislation which the White House proposes would convert

American television into what the French had during the de Gaulle
era—a vehicle for the views of government which. would never be
questioned or doubted—an official, government-controlled channel for
govern ment propaganda.
Before anyone applauds such a purpose and supports the proposed

legislation, they should first reflect that de Gaulle type television al-
ways benefits the party in office. Are Republicans always going to con-
trol the White House?

[From the New York Times, Dec. 23, 19721

MESSAGE FOR THE MEDIA

The White House message to. American broadcasters—commercial,
public and educational—is coming through louder and clearer every
day. That message is blunt.: Stay away from controversial subjects. If
you behave yourself, we will renew your license for a longer term. If
you get Government funding, we will determine the kind of programs
you will air.
Over the past two decades, occasional efforts have been made by

White House spokesmen and Federal Communications Commissioners
to interfere with the content of television programs, usually when
they considered specific shows too critical of some aspect of Govern-
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[From the Chicago Tribune, Dec. 23, 1972]

`BALANCE' ON TV AND INTIMIDATION

(By Bob Cromie)

Someone [it was Ralph Waldo Emerson, if you insist on knowing]
once said: "A foolish consistency is the hobgoblin of little minds,
adored by little statesmen and philosophers and divines."
The statement should prove. useful to the Nixon administration.,

which at the moment is complaining once more about the lack of bal-
ance in the nation's television programming and at the same time is
demonstrating its own lack of balance by giving exclusive news stories
to the Washington Star-News because it doesn't like the attitude of
the Washington Post.
In addition, the Post has been told that its society reporters will not

be welcome at White House social events, which is the sort of petty
reprisal you might anticipate from, say, the leading merchant in some
one-horse town, enraged because the local paper printed something
that upset his outsized ego.

NOT ENOUOII REACTION

To date there has been too little reaction, it seems to me, to recent

warnings from Clay T. Whitehead, director of the Office of Telcom-
munications Policy, who may perhaps be described as the President's
border collie whose job is to keep the sheep in line.
In a speech delivered Monday in Indianapolis before Sigma, Delta

Chi, the professional journalism fraternity, Whitehead announced
that legislation is being prepared, for the Congress to consider, which
would demand that in order to have its license renewed each station
must prove that it has .done a balanced job of presenting controversial
issues.
He added that in the case of network news the local stations' man-

agers have the responsibility of deciding whether such news is fairly
presented.
Even a President, I suppose can be human enough to be irked when

something critical is said about him or his policies. But if this an-
noyance is carried to the extreme to *which Whitehead seemingly has
been told to carry it—so that perhaps, if a commentator attacks the
renewed bombing of Hanoi or suggests that peace might be here by
now if this or that, had been done, it then may become necessary to
bring on someone else to declaim on the beauties of leveling North
Viet Nam or to inveigh against Hanoi for not yielding completely
to the blandishments of Henry Kissinger.
The result would be a mishmash which only it dullard would find en-

grossing. Certainly, the President can always get whatever time he
wishes I altho I do recall Democratic complaints that they were unable
to acquire equal time-J, and a Presidential speech or so would seem
to provide a great deal of balance to whatever errors Whitehead claims
he has found. But since Whitehead doesn't seem to have given any
definition of what he terms "ideological plugolft," does this mean
that not, only every news broadcast but every entertainment skit must
be weighed by the station showing it?
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TO BALANCE ENTERTAINMENT?

Some of the accounts of Whitehead's talk said he did include enter-
tainment shows in his warning about what must be watched. In that
case, if you have Mort Sahl or the Smothers Brothers, must you bal-
ance their material with some right-wing [or at least conservative]
material?
Perhaps Whitehead wouldn't mind making a list of right-wing

,comics—conscious comics, that is—who can be called upon when it
becomes necessary to balance one of Dick Smothers' grimaces, or one
.of Sahl's wry remarks, or even a lyric or so from Joan Baez.

Joel Daly, one of WI,S-TV's newsmen, summed up the Whitehead
talk with beautiful precision the other evening. After explaining the
speech and its implications, Daly concluded with this ominous remark:
"The way things are going I thought I'd better register my concern

while I still have the chance."
Do you suppose if you read the First Amendment over the air it

will be necessary to give the opposition view?

[From the Editor and Publisher, Dec. 23, 19721

THAT CHILLING EFFECT

When Clay T. Whitehead, director of the White House Office of
Telecommunication Policyi addressed the annual meeting of the
American Newspaper Publishers Association last April he warned
that there is a strong public demand for the government to require
journalistic balance in broadcasting. "As that philosophy spreads," he
said "the freedom of your industry is endangered."
He now reports that the White House has drafted new legislation

to enforce "local responsibility" and impose editorial standards on
television stations. They would be "held fully accountable at license
renewal time."
The chilling effect of this on broadcasters will be obvious. In view

of Mr. Whitehead's remarks to ANPA, we feel the chill wind blowing
on newspapers, also. It is particularly so because this "philosophy"
appears to be spreading from his office in the White House, and not
from any obvious demand.
We have always felt that broadcasters, like publishers, should be

held responsible for everything they "publish." FCC regulations
attempt to do that now. But this new legislation would mean that the
courts, or some government agency, would attempt to determine exactly
what "imbalance" in the news is, "consistent bias," and "elitist gossip
in the guise of news analysis."
Who is going to set the standards at any given time in history?

The government?

[From the Kalamazoo Gazette, Dec. 24, 19721

PRIOR TV CENSORSHIP SHOULD BE SCU1TLED

What we hope is a trial balloon that should be shot down im-
mediately is a proposal for federal legislation which would hold local
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television station managers accountable for the contents of all pro-
gramming, including network news and commercials.
The proposal comes from an official of the Nixon administration--

Clay T. Whitehead, director of the White House Office of Tele-
communications Policy.
His thesis is that station managers "who fail to correct imbalance

or consistent bias in the networks—or who acquiesce by silence—
can only be considered willing participants" in :;ucli bias and im-
balance. And Whitehead says they should be held " fully accountable at
license renewal time.
We are disturbed, naturally, at .this proposal. for prior censorship,

of another branch of the news media by the implied threat of loss of a
broadcast license. For it would be the "government" that presumably
under the proposal, would be the determinant of "bias ' and "im-
balance." And who would set the standards foi. this judgment ?
But beyond this, the breadth of the proposal is appalling. The com-

mercial basis for television and radio is network programming, and
to make local stations responsible for what the networks put on the
air would be nigh asking the impossible.
The television stations that serve .our area do, in our opinion, an

excellent job of meeting their public responsibilities. To ask them
to screen in advance all programs from the network and then evaluate
them in terms of "bias" and "in ibalance" is absurd.
There is a basic question involved: Who should decide what is

"bias" or "imbalance" in the news modut—the g.overnment or the
public? We think it should be the public, which has al ways had the
option of turning off a TV set or not reading a newspaper.

Exception is taken by some to some of the programming in tele-
vision and radio as exceptions are taken by sop le to sonic of the con-
tent of newspapers and magazines. But, by and large, television and
radio, like newspapers and magazines, are responsive to the demands
of their audiences and customers. And most of the people do not
want the government telling them what they can, or should, see, hear
and read.
The Whitehead proposal should be scuttled, by the President him-

self, if necessary.

[From the Los Angeles Times, Dee, 2-1, 19721

INTIMIDATION OF THE NETWORKS

The White House has decided that television isn't as good as it
should be and says it is going to do something about it. But hold your
cheers. For there is evidence that it may be nothing more than a
mask for an effort to intimidate network news and programming.
Clay T. Whitehead, director of the President's Office of Telecom-

munications Policy, unveiled the plan. without unveiling the legisla-
tion that Mr. Nixon hopes Congress will adopt. In this circumstance,
comment of necessity must be limited to what Whitehead said and the
emphasis he chose.
What he offered, in essence, was a mix of new regulations on station

license renewal, which didn't seem new at all; a broad-brushed attack
on network programming, particularly the news function of the net-
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works, and a warning to stations affiliated with networks to bring

changes in network program and news operations or risk the loss of

their station licenses.
It may be significant that Whitehead aimed most of his shots at the

networks and had little to say about those non-network stations that

often are the reservoir of the ultimate in warmed-over mediocrity. He

was, in effect, beginning his crusade for better television by attacking

the areas that at least harbor most of what quality there is in American

commercial television.
His attack was the more mischievous because of its imprecision,

bordering on smear, as he talked about "so-called professionals who

confuse sensationalism with sense and who dispense elitist gossip

in the guise of news analysis," of the "ideological plugola" of those

who "stress or suppress information in accordance with their beliefs,"

of the "bias in the networks," of unacceptable network standards of

taste, violence and decency.
No names. No examples. But a threat. Clean it up, whatever it is.

Or there will be no license renewal.
Network officials immediately interpreted Whitehead's words as an

effort to drive a wedge between the networks and their affiliated

stations. Of course it was. Carried to the ultimate application, his

proposals .could destroy network television by making its programming

susceptible to every local attack, and leaving the affiliated stations more

vulnerable to arbitrary loss of their licenses.
But in this regard, a contradiction is evident in what Whitehead

has proposed. He has not matched his new threat with new rules. And

he himself has defended his proposals as the means "to increase free-

dom and responsibility in broadcasting."
He proposed two criteria to determine license renewal: (1) a dem-

onstration that the station is in tune with the needs and interests of

the community it serves and (2) evidence that reasonable realistic and

practical opportunities have been given to present and discuss con:

flicting views on controversial issues.
So what's new? Station license renewal presently is tied to the

so-called "community ascertainment" formula. And the fairness doc-

trine haunts every discussion of a controversial issue. If there is any-

thing new, it is his suggestion that the station be evaluated "from the

perspective of the people of his community and not the bureaucrat in

Washington," but when he was questioned about this, he indicated the

job would remain in the hands of the Federal Communications Com-

mission.
His package includes two elements that might ease the clams and

confusion in present renewal procedures, however. He supports ex-

tending the term of a license from three years to five. And lie argues

that the burden of proof should rest with those who challenge a license

renewal.
When the legislation is unveiled, it will be for Congress to deter-

mine the real intent of the White TIouse. No doubt about it, some reform

of procedures is desirable. An improvement of program. quality would

be welcome. But Whitehead's presentation of the President's ide
as

seems transparent to us, failing to hide an intent to weaken the net-

works, and particularly, to intimidate the network news and public

affairs departments. That is not welcome.
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[Prom the Washington Star, Dec. 24, 1972]

WHITEHEAD AND THE FICIIIT OVER TV NEWS

(By Stephen M. Aug)

Is Clay T. Whitehead trying to wipe that editorializing smirk off
David Brinkley's face?
Or is Whitehead—President Nixon's principal spokesman on com-

munications—trying to do something more serious than merely elimi-
nate the facial gestures or vocal intonations that, to some television
viewers at least, indicate bias in network news reporting?
There are those who see Whitehead's criticism of bias in network

news organizations last week as just one more step in a Nixon admin-
istration campaign of repression against the news media.

Witness, they say, the rash of jailings of reporters who were under
subpoena to produce notes and name news sources; the suit to prevent
the New York Times from publishing the Pentagon papers; and now
veiled threats by tying license renewals to a, call for more "responsibil-
ity" by local broadcasters who rely too much on the networks for their
news.

Not so, says Whitehead, the 34-year-old director of the Office of Tele-
communications Policy. Whitehead holds bachelor's and master's de-
grees in electrical engineering and a PhD in management from Massa-
chusetts Institute of Technology. He has built his office from a tiny
White House cubicle that, once dealt solely with the esoteric matter of
allocating frequencies among federal agencies into an administration
voice on all communications policy—ranging from the structure of a
domestic satellite system to cable TV and broadcast license renewal.
In his speech he mixed calls for greater responsibility over the con-

tent of news programs with an assertion to broadcasters that the ad-
ministration wanted to free them from the uncertain feeling they get
every three years when their licenses are up for renewal.

hitehelid promised a five-year renewal term, a new law that would
make it more difficult for a competing applicant to wrest a license from
an existing holder, a prohibition on the Federal Communications Com-
mission practice of making policy decisions through individual license
cases (the FCC would have to make policy by broad rule-making pro-
ceedings) and a ban on setting fixed percentages for the types of pro-
grams broadcasters must show if they are to keep their licenses.

That's quite a present for an industry which has been seeking stabil-
ity for the past couple ,of years as license challenges, principally by
minority and community groups, have mounted. The proposed legisla-
tion, however, would not eliminate the present procedure on petitions
to deny license rene wal—the practice used most by minority groups
seeking to make broadcasters more responsive to community needs.
Under the present law, any competing application for a license at

renewal time must be scheduled for a hearing—and these hearings can
take years and are very expensive. TTearings are not required, however,
on petitions to deny license renewals if the FC finds that proponents
of a denial haven't made at least a preliminary case.
There are those in the broadcast industry who express concern, how-

ever, that the proposed legislation would add new requirements to the



7 (1.

FCC's "Fairness Doctrine," which requires broadcasters to air all sides
to controversial issues. This legislation would go further by requiring
broadcasters to show affirmatively that they have met the fairness
standards.
And that, apparently, coupled with the attack on network news as

being biased, has broadcasters frightened even more than usual.
Consider, for example, the words of Sol Taishoff, editor of Broad-

casting Magazine, who is probably closer to the business than if he held
a broadcast license: "I think the bill taken by itself is something that
broadcasters would relish—independent stations and networks alike.
Some might quarrel with it. But when they tie it together with direct
threats, then the boys have misgivings-1 know I do."
(Jr Vincent T. Wasilewski, president of the National Association of

Broadcasters: "We're pleased that the administration has endorsed the
need for stability in the broadcasting industry . . . Be that as it may,
Mr. Whitehead's disturbing statements regarding news bias and
broadcast management's judgment raise issues that should not be re-
lated to license renewal."
And Reuven Frank, president of NBC news: "His invoking the

license procedure has to be a threat because the license is the right to
do 'business. No newspaper publisher would understand that . . . you
can raise second class mail to confiscatory proportions and that makes
life very, very tough . . . but these people can pull the plug."
In his speech, Whitehead said local broadcasters should not "abdi-

cate their responsibility" for program content even when the programs
come from one of the three national networks.
"Station managers and network officials who fail to act to correct

imbalance or consistent bias from the networks--or who acquiesce (by
silence—can only be considered willing participants, to be held fully
accountable by the broadcaster's community at license renewal time,"
he said.
The threat, according to broadcasters, is clear: Network news is

biased and therefore you'd better watch out if you want to keep your
license.

Just what makes Whitehead believe network news is biased—pre-
sumably against the Nixon administration—is a little less clear. In
an interview, he said network news must be biased "because so many
people feel that it it is. When you have got enough people who think
it is, then it is."
In saying this, Whitehead touches the same responsive chord in.

many people that Vice President Agnew touched when he began cri-
ticizing the media a couple of years ago. Lloyd Morrisett, president
of the John and Mary Markle Foundation, an organization that sup-
ports media, studies, calls it a "vague 'apprehension shared by many
Americans."
That apprehension, according to Whitehead, is that the direct source

of television news is concentrated in few hands—essentially the news
department of three organizations.
He compares his concept with economics: When there is too much

economic concentration in an industry, the government may use anti-
trust laws to break it up or it may place it under regulation.

It's the same with ideas, he says: "If there's too much concentration
in a few hands . . . some points of view get heard or favored more
than others; or some get distilled out entirely."
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Whitehead, who is a bright young man out of MIT and the _Rand

Corp., was chosen originally as director of the White House Office of
Telecommunications Policy presumably because he is expert in systems

engineering and other such technical disciplines. That no doubt is

helpful in one of the important areas of communications controversy

these days, cable television.
But what Whitehead increasingly has tried to do is apply federal

government systems engineering, with a distinctly Nixon-Republican

flair, to the content of news programs. He broke into the open first by

deploring the central (for which read "liberal") production of news
and public affairs programs on the Public Broadcasting Service, and
since then a new chief of the corporation for public broadcasting has
been named to put his views into policy.
Now he is after the Big Three private networks that feed news and

news analysis into every home.
Whitehead made a speech at Indianapolis calling for legislation to

set two standards for television station license renewals from the Fed-
eral Communications Commission. Stations would have to show they
had been attuned to the needs of their communities, and that they have
afforded genuine opportunity for the airing of conflicting views on
hot issues.
Standing alone, his suggestions may seem reasonably innocuous, not

out of line with existing provisions that stations can be challenged at
license renewal time for alleged failure to serve the public. But White-
head now wants the individual stations also to be held responsible at
renewal time for the balance and fairness of the network news pro-
grams they broadcast—and if they want to be sure of renewal, they
had damn well better put pressure on the networks to shape up.
Even going that far, his proposals might sound acceptable if drift-

ing out of academe, or from some seminar of private broadcasters.
What makes them totally unacceptable and deeply threatening is their
source—the most censorship prone and politically pugnacious White
House since the television era dawned.
This is the outfit engaged in a niggling reprisal against a society

reporter of the Washington Post because the Post was, by White
House standards, too aggressive in its coverage of the Watergate affair.
It is the Administration that turned Vice President Agnew loose on
the networks and the press. It is the one whose former attorney gen-
eral urged that newsmen be held vulnerable to subpoena to disclose
their sources—and a subsequent court ruling to that effect has a series
of reporters either in or threatened by jail.
Indeed, despite the cold and color)ess sound of his credentials, it

appears that Whitehead has the Agnew franchise for the time being.
The White House declined to respond when asked whether he had in-
herited the Agnew speechwriter, too, but the stylistic evidence was
strong, and it was the language surrounding his legislative proposals
that raised hackles in the networks.
He put out unfounded innuendo about "ideological phigola" by

newsmen who purportedly stress or suppress facts in line with their
own prejudices. He called for management discipline of "so-called
professionals who confuse sensationalism with sense and who dispense
elitist gossip in the guise of news analysis."
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To which the dedicated television fan may say, well, he's right, the
networks are overloaded with .guys who give us that old Eastern
Establishment "booshwa" as if it were the gospel, and why shouldn't
they be called to account for it?
And to which anyone sensitive to his basic freedoms must say in

return, fine, let's you out there in televisionland call them to account,
and let's insist that the industry police itself. But any American who
respects his own judgment and wants to. exercise it on the events of
the day rather than on propaganda certified by the federal govern-
ment will be a fool to let the systems engineers, ex-editorial writers
or ex-advertising men in the White House get even one finger so much
as one millimeter farther into the judging, balancing, approving or
-disapproving of broadcast news and comment in this country.

[From the Washington Post, Dec. 26, 1072]

"UNTOLD MISCHIEF"

(By Paul A. Porter)

My high school history professor was a Civil War buff and a Con-
federate partisan. He was the author of a textbook to which he gave
my favorite title: "A Short and Unbiased History of the War Between
the States Written From a Southern Point of View."
Now comes Dr. Clay T. Whithead, director of the Office of Tele-

communications, and proposes that broadcasting licensees be given
a five-year license instead of the present three-year tenure if they
promise to be "fair" and "unbiased" and eschew such wicked practices
as "elitist gossip" masked as news analysis and forswear "ideological
plugola"—whatever the hell that means.
The text of the legislative proposal has not yet surfaced and hope-

fully it will not support many of the ominous inferences which many
have drawn from Dr. Whitehead's 1remarks. Obviously, Congress will
view any such proposals with skepticism and examine them in depth.
Many, many fundamental questions arise.
I do not believe that even the most talented systems and management

engineer from M.I.T., which Dr. Wh itehead undoubtedly is, can run
the First Amendment through a computer without creating untold
mischief.

[From the Evening Star and Daily News, Dec. 26, 1972]

WIIITEHEAD OFF BASE IN ATTACK ON TV INDUSTRY

(By James J. Kilpatrick)

Clay T. Whitehead charged onto the playing fields last week with
all the sis-boom-bah of a linebacker kept too long on the bench. He had
come to replace Vice President Agnew, who has turned demure in re
cent months, in the administration's great body contact game of
badgering the TV networks.
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Whitehead is director of the administration's Office of Telecom-munication Policy, an agency that two years ago sprang full blownfrom the Nixonian brow. His background is in electrical engineering,by way of the Massachusetts Institute of Technology, and ordinarily'his concerns go to the technical aspects of telephones, radio frequen-cies, cable television and satellite communications. On Dec. 18, in Indi-anapolis, he turned to a topic less abstruse but more ephemeral : Thegeneral quality. t,(1 especially the fairness, of network television.The admini! .,,n, lie said, has drafted a bill that would providefor five-year i ilsteRd of three-year) license renewals. The bill wouldfree TV stations from some of the tedious form-filling required underpresent regulations of the Federal Communications Commission. Thatwas the good news.
The had news, from the industry's point of view, is that the ad-ministration's bill would set up statutory criteria for license renewal.A broadcaster would have to demonstrate that his operations are"substantially attuned to the needs and interests of the community heserves." He must respond to those needs and interests in "all' hisprograms, whether locally created or obtained from a network. He alsomust show that he has afforded "reasonable, realistic and practical op-portunities for the presentation and discussion of conflicting viewson controversial issues."
"I should add," said Whitehead, "that these requirements haveteeth. If a station can't demonstrate meaningful service to all elementsof its community, the license should be taken away by the FCC."The President's man bore down repeatedly on local station respon-sibility. It no longer will suffice, he warned, for local managers to passthe buck from program content and news judgment to networks in NewYork. He hurled a couple of Agnewian shafts at TV reporters en-gaged in "ideological plugola." lie denounced professionals "who con-fuse sensationalism with sense and who dispense elitist gossip in theguise of news analysis." It was quite a speech.
Yet Whitehead, whose training is in practical matters, laid downa set of impractical demands; and coming from ti man so inspired by"responsibility," his broadbrush charges (he refused to name names)were themselves irresponsible.
As a practical matter, network TV programs, fed through local sta-tions, cannot be equated with Associated Press wire copy, printed inlocal papers. Well before deadline, a newspaper editor -has his handson the available wire copy. He has read it. He can weigh it againstother available copy. He can exercise his own professional judgmentin terms of the needs and interests of his community.
Obviously, no such flexibility attaches to the national output of net-work TV. Local managers can—and do—raise ettin with networkexecutives, just as local managing editors jump on the AP but it isnot the same.
Whitehead also failed to acknowledge improvements in the onearea of greatest antagonism—TV news and commentary. Much liberal

bias remains (it would be interesting to count the conservative booksfavorably reviewed on NBC). Too many network panels are titled to
the left.
But CBS, at least, has created a stable of nine "Spectrum" com-

mentators—three on the left, three in the middle, three on the right—.
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and an impression is ,growing that all the networks are trying con-
scientiously for better balance.
This troublesome problem of bias doesn't reside in "ideological plug-

ola." It is a human problem: Human beings make human judgments.
They err and none of Dr. Whitehead's remedies will cure the ill.
The problem is also a technical problem: Channels of telecommunica-

tion are limited in number; they have to be allocated, and some federal
authority has to exercise that difficult function. If the Nixon adminis-
tration will yak a little less, perhaps the station managers and the
viewers, having won some improvement, will strive for a little more.

[From the Wall Street Journal, Dec. 26, 1972)

POLICING TIIE ‘FAIIINESSI OP TELEVISION

( By Wayne E. Green)

WASIIINGTON.—Local television stations, worried about keeping
their licenses, shouldn't get too enthused about an offer the Nixon
administration made them last week.
At first glance, the terms sound inviting: the administration will

push legislation that would add two years to the term of a license. In
return, the bill would require local broadcasters to police the fairness
,of network news shows they air. But closer examination reveals the
proposal to be nothing to cheer about.
For one thing, the administration probably can't pull off the deal,

which has been outlined by Clay T. Whitehead, director of the White
House Office of Telecommunications. The prospect of such legislation
already has prompted serious congressional opposition. Also standing
in the way are several court decisions, which have viewed the scrutiny
of program content as an illegal form of censorship. Moreover, there's
growing suspicion that the administration won't really push for pass-
age of the bill—that its real objective is just to frighten the networks
into friendlier coverage of President Nixon.
Even if the administration's plan does fly, it will bring local broad-

casters a host of new daily operating problems, plus some fresh worries
at license-renewal time—the problem of how to demonstrate, for exam-
ple, that network programs they've aired have been fair, tasteful and
in keeping with local community needs.
As Mr. Wh itehead described things, the administration plans to

propose legislation that would lengthen the term of a station's license
to five years from the current three while making it tougher for citizens
groups and others to oppose a station at license-renewal time. In return,
local stations would have to monitor and somehow challenge "bias" in
network news shows and poor taste in network entertainment pro-
grams. Failure to do so might cost them their license.
By linking the impending bill with the sensitive question of balanced

network news reporting. Mr. Whitehead already has plunged into
controversy and perhaps dimmed its chances for passage. Indiana
Democratic Sen. Vance Hartke has attacked the administration and
called for Senate subcommittee bearings on "government censorship
,of the press." And Sen. William ProNmire. the Wisconsin Democrat,
has said he'll introduce a constitutional amendment specifically extend-
ing the free press guarantee to broadcasters.
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FCC REACTION

Nor can the administration count on the unqualified support of the
Federal Communications Commission, the primary broadcast regula-
tor. That agency has always opposed the idea of policing program
content. Besides that, FCC Chairman Dean Burch has never taken
kindly to what he considers interference by Mr. Whitehead in FCC
matters. None of the Republican members of the commission has
commented publicly on the administration plan, but some of them are
grumbling privately. One staffer suggests that Mr. Whitehead simply
doesn't understand how a local television station operates.
Mr. Whitehead's apparent lack of concern over stirring the contro-

versy has, in turn, raised some questions about the administration's
motives in disclosing its legislative plans. He insists the plan is a serious
one, aimed at "unraveling the big maze" of broadcast regulation, but
a number of communications experts disagree. "I don't think the
administration gives a damn about the legislation," says a Washington
broadcast attorney. "It just wanted to deliver the networks a message."'

Certainly some of Mr. Whitehead's rhetoric in disclosing the legisla-
tive plan was reminiscent of Vice President Agnew's frequent attacks.
on time e networks and other members of the press. Mr. Whitehead de-
scribed some journalists, for instance, as "so-called professionals who,
confuse sensationalism with sense and who dispense elitist gossip in
the guise of news analysis."
Even if tile administration is serious about the legislation, its passage,

wouldn't be nearl v the boon that some local broadcasters might think.
True enough', the longer tern' would add stability to.their licenses,.

something they desperately want in the face of mounting. dm I lenges
to those licenses at renewal time. And on the surface, the bill seems to
say that a station needn't worry about losing its license as long as it has
made a "good faith" effort to respond to the local community's pi:0-
gramming needs, and as long as it has aired all sides of controv.ersial
issues. (The hat t er requirement is merely a restatement of the exist mg
FCC fairness doctrine, a test stations already must meet in their daily
operations.)

OPERATIONAL NIGHTMARES

But in describing the planned legislation, Mr. Whitehead talked
about new obligations that will create operational nightmares for
local stations, especially network affiliates that, he says, get about 61%
of their programs from the networks. The main obligation : policing the.
content of all network programs—programs over which they have little.
control.
In Mr. Whitehead's view, local stations may DO longer accept net-

work standards of "taste, violence and decency" in programming. And
they must "jump on the networks," he says, if network programs are.
"violent or sadistic" or if they "glorify the use of drugs." Perhaps more.
significant, local stations must insist on balanced news programs, Mr.
Whitehead said, "whether the information comes from their own
newsroom or from a distant network."
Those station managers and network officials who "fail- to act to,

correct imbalance or consistent bias from the networks—or who ac-
quiesce by silence—can only be considered 'i1Iimmg participants," said
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determine what is and what is not permitted on the air. So this formu-
lation does not advance the argument either constitutionally, ideolog-
ically or practically."
Mr. Burger concluded by summarizing what seems to be the basic

problem the administration faces if it's inclined to push its new plan:
"Attempts to impose such schemes of self-censorship," he said, "have
been -found as unconstitutional as more direct censorship efforts by
government."
The U.S. Supreme Court subsequently refused to review the decision,

thus indirectly upholding it.

[From the Christian Science Monitor, Dec. 26, 1972]

"ELITIST"—BATIME CRY IN FIGHT OF GOVERNMENT VS. TV?

(By Richard L. Strout)

WAsmnrroN.—The word "elitist" has become a partisan code word.
in. Washington, sometimes used by politicians to attack intellectual
critics. So when it pops up in an administration speech proposing
rigorous legislative regulation, Washington pricks up its ears.
There has been too much TV "elitist gossip" in the "guise of news

analysis" Clay T. Whitehead, director of the White House Office of
Telecommunications Policy, declared in a speech before the Indian-
apolis chapter of Sigma Delta Chi, the professional journalism fra-
ternity.
To deal with the situation, Mr. Whitehead announced that the

administration has ready for Congress strong new legislation that
would place greater responsibility on local TV stations who want
their licenses renewed. Be impartial, include local service, stop being
"elitist"—or else, Mr. Whitehead seemed to say.

Sens ,ino. possible trouble for TV, CBS gave unusual prominence
to the 'Whitehead speech, without immediate comment, though another
network attacked it.

Broadcasting is regulated by the Federal Communications Commis-
sion, which has the power in extreme cases to revoke licenses when
the three-year period expires. Some local stations have asked that
the three-year license be extended to five years.
Mr. Whitehead, whose delivery as seen on TV was firm and even

ominous, attacked what he called "ideological plugola" in news
coverage by networks. This, he said, is not merely broadcast bias for
pay (payola), but bias in news management: "Men also stress or
suppress information in accordance with their beliefs," he charged.
"Will station licensees or network executives also take action against
this ideological plugola ?"

His comments seemed to be a threat against local stations affiliated
with a network to use greater discrimination in using material sup-
plied them by networks, and to provide more local coverage of their
own.
The adversary relationship between media and White House broke

into sharp attacks two years ago when Vice-President Spiro T. Anew
attacked press and TV. It quieted in the election, but the White
House feels bitter about TV presentation of the sensitive Watergate
affair, which it feels was unjustly linked to the 'White House staff.



85

Local stations, Mr. Whitehead said sharply, "can no longer accept
network standards of taste, violence, and decency in programming,"
and no area is more important than in presentation of news.
Few here think that tough legislation would go through a Dem-

ocratic Congress without protracted scrutiny. However, in a war of
nerves, the Whitehead warning is important. The White House is
confident that most Americans get most of their news by television.
"If Whitehead really means this, we might as well be living in the

Soviet Union," exclaimed one broadcaster, Thomas Chauncey, head
of TV station KOOL in Phoenix, Ariz. "This would mean censor-
ship of news and entertainment, the government telling us what to
broadcast and telling the people what they should see or hear."
Mr. Whitehead says there is "a, steady increase in the amount of

network programs carried by affiliates between 1960 and 1970. On
the average this amounts to 61 percent," he said. He charged local
stations exercise "little responsibility" for programs that "come down
the network pipe." Local responsibility "is the keystone. of our private-
enterprise broadcast system."

[From Newmweek, Jan, 1,1973]

MR. NIXON JAWBONES THE MEDIA

Richard Nixon's Administration has long decried the national media
as too liberal and too hostile—in the last four years the White House
has sought to trim journalism's sails by Vice Presidential insults and
Justice Department injunctions. The one plausible. weapon Mr. Nixon
did not attempt to develop in his cold war with the media was some
sort of additional regulatory authority from Congress. Speaking last
week in Indianapolis, however, a second-level White House Official
named Clay T. Whitehead, 34, director of Mr. Nixon's Office of Tele-
communications Policy, disclosed that the Administration will soon
submit legislation to Congress giving the govermnent broad, if in-
direct, new powers to combat what he called the "consistent bias" of
programing on the television networks—presumably meaning a liberal
bias, and presumably meaning news and documentary programing.
Under the proposed bill, Whitehead said, the not ion's 589 network-

affiliated stations would be held individually responsible by the Fed-
eral Communications Commission for baianeing or removing the
the "ideological plugola" of the network program they carry, on pain
of losing their licenses. "Station managers and network officials who
fail to act to correct imbalance or consistent bias in the network, or
who acquiesce by silence," Whitehead said, "can only be considered
willing participants, to be held fully accountable at license-renewal
time."
To network officials along New York's television row, the Whitehead

messages struck home as the Administration's most ominous threat yet
to broadcasting's traditional but legally fragile liberties and privi-
leges. And many liberal observers seemed to regard it as the White
}louse's most direct assault on First Amendment guarantees since its.
effort to suppress publication of the Pentagon papers by The New
York Times and The Washington Post.
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As the network broadcasters—and not a few newspaper editorial-
ists—saw it, the Whitehead bill offered an insidious carrot-and-stick
incentive to station owners. Its main lure is that it extends the station's
licensing period to five years from the present three—a boon the
owners have long lobbied for—and assures licensees of virtually auto-
matic renewal as long as they keep their records clean (they are now
subject to challenges from anyone who contends he can run a better
station). In addition, licensees would be freed of the present require-
ment to allocate some percentages of air time to specific interests such
as religious and agricultural news—or even public-affairs programing.
Instead, they would be asked to demonstrate their general "responsi-
bility"—one major criterion being, in Whitehead's words, the vigil-
ance with which stations pursue "sense" instead of "sensationalism"
and eschew "elitist gossip in the guise of news analysis."
To liberal critics, it seemed clear enough that "elitist ,gossip" could

be interpreted to define any unfavorable comment on Mr. Nixon or
his policies, and that the charges of "sensationalism" might be applied
to pictures of the Vietnam bombing, a documentary on the ITT Case
or anything else that the White House considered best left unmen-
tioned. Many affiliates are more conservative than the network news
teams, and some just might begin blacking out much controversial
reporting if it were made worth their while to do so. This sort of
concerted affiliate pressure could force the networks to dilute their
journalistic independence and enterprise.
Threat: Caution ran so deep in New York last week that the net-

works offered hardly any public rebuttal to Whitehead's proposal.
NBC news to Reuven Frank gave a brief statement to the press the
morning after Whitehead' speech (That's quite a threat") and then
fell silent. Two veteran newscasters—Eric Sevareid on CBS and
Howard K. Smith on ABC—denounced the Administration bill on
the air, but almost all the network brass remained incommunicado.
"We don't want to haul off and say, 'This is the worst thing we've
ever heard of,' when our affiliates might be looking at the part about
five-year licenses and saying, 'Hey, this isn't so bad'," explained one
executive who declined even to be identified by network.
Even as the networks lay low, however, the affiliates began to make,

their views known—and significant numbers of them known—and sig-
nificant numbers of them in all sections of the country apparently re-
garded the Administration's guidelines as redundant, unworkable,
outrageous, or all three. "Look, this is an old game," said Ray Miller,
news director of Houston's NBC affiliate, KPRC-TV, "They haven't
got any hold on the networks, so they are attemping to get local sta-
tions to make a protest. It's nothing but verbal intimidation. Stations
have long wanted to have licenses renewed every five years instead of
three, to cut down on paper work and make the renewals less hap-
hazard. So [Whitehead] is willing to throw this in with his attempt
to curtail any kind of 'controversial' news about the Administration."
Many station managers pointed out that local stations have always

been responsible to the FCC for what they put on the air, regardless
of where it originates, and there is a constant give-and-take with the
networks on questions of programing. But the Administration seemed
to be calling for a kind of hour-by-hour monitoring of network
news feeds and that was beyond the local stations' resources. "What
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Whitehead is talking about is just impractical," said Gregg Chamara,
a newscaster at KVOA-TV, the NBC affiliate in Tucson. "We can't
afford to cover the news ourselves out of, say? Washington. What he's
talking of is precensorship without us having any advance knowl-
edge of what is being sent to us by New York, and that's asinine."
Pounce: Some broadcasters do agree with the thrust of the Ad-

ministration's proposals but many of these have already acted on
their own. WWJ-TV, the NBC-outlet in Detriot, has been follow-
ing the nightly John Chancellor-David Brinkley newscast with a
program called Newswatch, conducted by conservative Wayne State
University professor Fred E. Dohrs, who pounces with Buckleyan
verve on anything he considers leftist. At KHOW-Radio in Denver,
an ABC affiliate, station manager John Lego calls himself "one of
those folks who happens to think Mr. Whitehead's philosophy is
super." But Lego hasn't carried any network news broadcasts for
three years.
As the initial flap died down, some broadcasters began to perceive

a certain amount of tarnish on the Whitehead bombshell. The main
points of his proposal were contained in a speech he gave in the fall

of 1971, and caused no major enthusiasm in Congress at the time;
indeed, Sen. John 0. Pastore failed to get a five-year license bill out
of his Communications subcommittee last year, and his once-strong
admiration for Whitehead has cooled in the course of a two-and-a-half-
year wait for Whitehead to present legislation. Some broadcasters
predicted that the Administration would never get the bill through
Congress.
The suspicion grew that the White House was counting on the

simple shock effect of the proposal to have the desired chilling effect
on the networks. The technique was called "jawboning" when Lyndon
Johnson and Mr. Nixon used it to try to get industry and labor to hold
the line on prices and wages, and it was supposed to have been dis-
credited as a weapon by the time Mr. Nixon was forced to institute
his price and wage controls.
But the networks are a cautious lot: they have enormous amounts

of money riding on their delicately balanced relationship with the
affiliates, and the Administration may well have concluded that there
is life in the old jawbone yet.

[From Time, Jan. 1, 19781

RESTRAINED 4 4FREEDOMI'

The autumnal, post-landslide truce between the Nixon Administra-
tion and the TV networks ended abruptly last week with a wintry blast
from Indianapolis. Speaking before a local chapter of Sigma Delta,
Chi, Clay T. Whitehead, director of the White House Office of Tele-
communications Policy (OTP), attacked the networks—particularly
network news—with a harshness reminiscent of Vice President
Agnew's florid denunciations of three years ago. Whitehead derided
what he called the "ideological plugola" of TV newsmen who sell their
own political views, and tartly dismissed "so-called professionals who
confuse sensation with sense and who dispense elitist gossip in the
guise of news analysis."
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To add bite to these Agnew-like barks, Whitehead. revealed that
the Administration will submit a bill to Congress that would dump
responsibility for alleged network transgressions directly on the na-
tion's nearly 600 network-affiliated local stations. "Station managers
and network officials who fail to act to correct imbalance or consistent
bias from the networks—or who acquiesce by silence—can only be
considered willing participants," said Whitehead, "to be held fully
accountable by the broadcaster's community at license-renewal time."

Conditions. This scarcely veiled threat brought a hail of phone calls
to oTP offices in Washington from worried station owners. They
quickly learned that the proposed legislation offers them blandish-
ments as well. The bill extends the duration of FCC licenses from
three to five years and makes life easier for local stations at license-
renewal time. Competing bids for a station's license, for example,
would he entertained only after the Federal Communications Com-
mission had revoked or failed to renew it. Out would go the current
FCC criteria stipulating the proportion of generally unprofitable news
and public-service broadcasting a station must carry to retain its li-
cense; they would be replaced by two vaguely worded conditions re-
quiring broadcasters to be "attuned" to community needs and to air
"conflicting views on issues of public importance."
In other words, the Whitehead bill seemed designed to bring local

station more and safer profits in return for allowing themselves to
be used as instruments of restraint against the networks, in accordance
with some vague principle of balance, presumably to be defined by
the Administration. In theory, no one could be against "fairness" or
44responsibility."In fact, it looked like a blatant attempt to use the
Government's licensing power to enforce certain political views or
standards.

Despite the potential benefits they could receive, many local station
executives argued that the policing or censoring of network prol.,,,Tanis
is too high a price to pay. "The strategy seems to be to keep the net-
works in line by tile threat of having hundreds of local station man-
agers do Nixon's lobbying work for him," charged one TV executive
in Houston. "If a news documentary 1,1a sts Nixon, the station managers
will jump on the networks and do the job for the White House. It is
simply outrageous."

Other local broadcasters voiced bewilderment over exactly how the
Administration expects the monitoring of network shows to work.
Networks sometimes arrange advance screenings of controversial
entertainment shows for local stations. but that would almost cer-
tainly not be feasible for news. As for correcting alleged imbalances,
Don Owens, news director of CBS affiliate IiSLA in Shreveport,
asked: "What sources do we have in Shreveport, Louisiana, to balance
the Watergate story by the network?"
Less responsible affiliates, points out a former CBS News president,

Fred Friendly. may be happy to sidestep this problem. "Lots of affi-
liates don't want to carry documentaries," Friendly says. "Some never
wanted to carry network news." Friendly speculates that if the White-
head bill becomes law many stations might cancel network news and
use the time slots for their own offerings and more profitable local
advert isting.
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Meanwhile, the networks themselves generally maintained an air
of injured silence. Whitehead, feigning surprise at the tempest he had
caused, repeatedly insisted to newsmen and TV interviewers that the
bill promises "more freedom for the broadcaster." Pressed to supply
a specific example of "elitist gossip in the guise of news analysis,"
Whitehead replied: "I think almost anyone who watches television
would have his own pet example of that kind of thing."
When the bill reaches Capitol Hill, however, Congressmen may

want to know just whose pets the Administration plans to unleash.
Presumably, the networks will be able to join with anti-Administra-
tion lawmakers to mount a powerful opposition lobby. But if the
Whitehead measure is intended to make the television industry more
divided and cautious, it will already have done its job even if it is
defeated.

[From the Evening Star and Daily News, Jan. 2, 1973]

REPORTERS AND THE PUBLIC'S RIGHT TO KNOW

(By James J. Kilpatrick)

It is a curious thing: Those of us who spend our lives in communica-
tion are finding it tough to communicate effectively with the public,
and more especially with judges, ona problem that seems to us vital.
It is the problem of the investigative reporter and his confidential
sources.
We seem not to have this difficulty with other people's problems.

We can translate, for example, the serious danger to our political
process that lies in uncontrolled campaign spending. We can marshal
support for judicial reform by telling the people of the injustice that
results when courts are overburdened. But we cannot get through on
the mounting threat that is beginning to imperil a free press—the
threat of judicial intimidation of working reporters.
The problem is this: At a certain level of investigative journalism,

a reporter is utterly dependent on his ability to assure his sources
that their identity will be kept in confidence. VVithout such assurance,
he will not get the story. The sources will not talk.'
CBS discovered this, for example, when it started digging into a

welfare scandal at Atlanta. Producer Ike Kleinerman lined up a wel-
fare mother who was willing to talk about cheating, provided her
voice was disguised and her face was not shown. But when she
asked for a guarantee of protection—a guarantee that Kleinerman
would never give her name to a grand jury—Kleinerman could not
give it. CBS counsel, advised against it. The woman then called the
whole thing off, and news of significant public interest was lost.
Such examples are legion. Newsmen across the country at con-

siderable personal danger, are undertaking to report tm the extent, of
the traffic in marijuana and narcotic drugs. It. is a big story. This
is news the people are entitled to have if they are to make vie policy
decisions on a major social problem. But the story cannot he reported
fully. Subjects who might have cooperat ed a couple of years :To 1Y•
clammed up now. They have read the papers, and they know t hat
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investigative reporters are being jailed or hardpressured to reveal'
their sources. The process is know at law as "the chilling effect."
Spokesmen for the press sought earnestly a year ago to convince

the Supreme Court that this condition constitutes a growing danger
to press freedom. We failed. A majority of the court simply did not
believe us. In an opinion by Justice White, the court dismissed our
arguments with a pat and a wave.

Neither have WV had much hick with the public at large. Individual
newsmen and newspapers may be held in high esteem, but the press.
as a whole is not regarded. The very concept of freedom of the press—
a concept we see as precious—is a concept not wholly understood. The
people resent special privilege, and when they hear reporters asking
for "shield laws," they react in indignation. If the people have a right
to know the news, why don't they have a right to know the source of
the news? Well, we say, it can't always work that way. This is true;
those of us in the business know it is true; but the argument has left
judges unimpressed.
One of our difficulties may be that the press itself is divided in its

view of particular cases, and in its view of proposed remedies. I myself'
happen to oppose the shield laws proposed in Congress. To the extent
that these bills propose a absolute privilege, they are certainly un-
constitutional: They could result in intolerable violations of the rights
of a defendant under the 5th and 6th Amendments. To the extent
that the proposed laws are qualified, they leave us no better off, an&
probably worse off, than the Supreme Court left us in June.
The hardest thing to get over, because it sounds so infernally noble,.

is that this truly isn't our fight as newsmen. What we are struggling'
to defend, in this important age of investigative reporting is the
public's right to know. That right is in danger; and surely good:
judges, if they try, will see the danger as clearly as we do..

[From the Washington Post, Jan. 8, 19781

NIXON ALLY SEEKING POST'S TV LICENSE

JACKSONVILLE, FLA., Jan. 2 (UPI).—A group headed by President
; xon's chief Florida fund raiser announced today it will file a rival

application for the operating license of television station WJXT;
which is now held by a subsidiary of The Washington Post Co.
George Champion Jr., Florida finance chairman of the Committee

to Re-elect the President, said the application would be filed promptly
in Washington.
"We are a group of concerned citizens who feel the need's of the.

community will be better served by a television station which is com-
munity-owned," said Champion, president of the newly formed F]or-
ida Television groadcasting Co.
Champion said that Edward Ball, trustee of vast DuPont holdings,

would serve as chairman of the board of directors.
Champion said his fund-raising activities and friendship with Mr.

Nixon would not enter into the license application.
"I would never tell him (Mr. Nixon) that we are making an appli—

cation," said Champion. "My friendship would not enter into it."
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So far, the President's only overt reaction against the Washington
Post has been petty. He had his press office bar the newspaper's society
writer from White House parties covered by her colleagues.
There is nothing petty about the challenges to the newspapers' TV

licenses, whether White House inspired or not. They constitute a great,
drain of time and resources for two well regarded television opera-
tions. 'WJXT in Jacksonville has been an unusually aggressive news
station (which incidentally turned up the Harrold Carswell white su-
premacy speech) operated successfully by the Post for 20 years.
We have found WPLG in Miami to be at least as faithful to its

public commitment as the other major stations, with especially en-
lightened commentary on local issues.
'We hope these stations aren't being victimized by fishing expedi-

tions seeking to capitalize on administration pique against the news-
paper that owns them.

[From the Tampa Tribune, Jan. 5, 1973]

PARTICLE OF POLITICAL INTURFERENCE ON TV

The Nixon Administration has a problem in its denials that it has
anything to do with its friends seeking to wrest television channel
licenses away from its critics.
Even if innocent, the Administration by its own actions has woven

a substantial web of circumstantial evidence for the charge. From
Vice President Spiro Agnew's attacks on the media it has recently
moved to proposing legislation deliberately aimed at toning down
network criticism. It would do this by making local stations respon-
sible for the content of network offerings, on pain of being "held fully
accountable at license renewal time."

That's why there's a hollow ring to the denial of an Administration
link to efforts by two groups friendly to the President to take over
Florida TV stations owned by the parent company of the Washington
Post, whose criticisms constantly nettle the White House.

First, a firm headed by George Champion Jr., chief Nixon campaign
fund-raiser in Florida, and financier Ed Ball applied for the permit
now held by Jacksonville's WJXT. Then a group headed by a law
partner of former U.S. Senator George Smothers, a close friend of the
President, sought the license of WPLG in Miami.
Beyond the fact of the Post's being in disfavor with the White

House, WJXT has especially irked the powers that be. It was first to
disclose the 1948 pro-segregation speech of Supreme Court nominee
G. Harrold Carswell, a sore point with Florida Nixonites. Moreover,
it has offended Ball by seeking stronger railroad crossing signal laws
(he is head of the Florida East Coast Railroad) and assailing his fence
across the Wakulla River blocking boat traffic at his property near
Tallahassee.

Ball's explanation of the application is self-indicting: he said
WJXI"s license should be lifted because it is "frequently pointing out
bad things" about the community it serves, without pointing out the
good.
That view is specifically reflected in the words of Dr. Clay T. White-

head, director of the White House Office of Telecommunications
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Policy, last month in advocating the proposal for local station account-
ability of network broadcasts.
The stations, lie said, must not "fail to correct imabalance or con-

sistent bias from the networks." He added an ,attack on what he termed
"a tendency for broadcasters and networks to be self-indulgent and
myopic in viewing the first amendment as protecting only their rights
as speakers. They forget its primary purpose is to assure a free flow
and wide range of information to the public."
Even though a case can be made that some commentators display

politcial bias on the airwaves, Dr. Whitehead's analysis defies history.
Writings and speeches of the Founding Fathers clearly make two
Points: They wanted a free press for the specific purpose of serving
"to censure the government" and they opposed any restraint other
than libel laws, especially in the area of political discussion. Come
what may, James Madison particularly argued, when the First Amend-
ment said "Congress shall make no law . . . abridging the freedom. . .
of the press," it meant no law, period.

Charles Pinckney, a member of the Constitutional Convention, years
later put their attitude succinctly. It would be difficult, he conceded,
in preserving the privileges of the press, "to guard against its licen-
tiousness ; but it is infinitely better that some instances of this sort
should arise, than that a particle of its freedom should be lost."

Television's misfortune is that the small number of channels in the
broadcast spectrum makes licensing necessary to prevent electronic in-
terference. That fact, however, should not be a, base, for a partcile
of political interference, either by the law Dr. Whitehead advocates
or the intervention of politically friendly would-be licensees.

[From the Washington Post, Feb. 7, 110731

WHITEHEAD : "No CENSORSHIP"

(By John (1armody)

Dr. ( lay T. Will tehea d, director of the Office of Telecommunications
Policy (OTP) and a frequent critic. of network television news, has
again sought to assure broadcasters that the White House seeks no
censorship of the media..
In a Jan. 26 letter to a National Association of Broadcasters task

force, released yesterday, Whitehead elaboratedon a Dec. 18 speech in
Indianapolis in which he spelled out legislative proposals to modify
TV license renewal regulations. •
Strong language used by Whitehead at the time to describe networi-

news content caused controversy and some confusion over the pro-
posals among the broadcasters.
In his letter to the NAB group,. Whitehead said, "I grant you that

the language I used in the Dec. 18 speech. (in which he scored network
news for "ideological plugola" and "elitist gossip") was strong.
"But," he went .on, "those who have twisted an appeal for the volun-

tary exercise ,of private responsibilty into a call for government censor-
ship—that they can then denounce—have abandoned reasoned debate
in favor of polemics."

90-184--73-7



I i! stated flatly that, "neither OTP nor the White House has any
power to effect the grant or denial of any broadcast license. And we
have no intent or desire to influence in any way the grants or denials
of licenses by the FC(
The statement was addressed to NAB official Mark Evans, who is

also a vice president of Metromedia, Inc. here.
Evans had asked Whitehead on Jan. 4 for "a clarification" of his

Indianapolis speech. In that speech, WItitehead had said that "station
managers and network officials who fail. to act to correct imbalance or
consistent bias from time networks—or who acquiesce by silence—can
only be considered willing participants to be held fully accountable
by the broadcasters' col inninity at license renewn I time."
In his reply, Whitehead .said the speech was "intended to remind

licensees of their responsibilities to correct faults in the broadcasting
system that are not (and should not, be) reachable by the regulatory
processes of government.
"For network affiliates, exercise of these responsibilities does not

mean that the station manager has to monitor each network feed and
'blip' out 'ideological plugola' or 'elitist, gossip. Tile station manage-
ment must simply be aware of all the program content on the
stations . . .
"Over the license term," Whitehead continued, "the broadcaster

should make a conscientious effort to provicle reasonable opportunity
for discussion of conflicting views on issues and see that he has the

opportunity to bring his concerns to the attention of his 'network."
"The broadcaster," he wrote Evans, "slionld take the 'initiative in

fostering a healthy give-and-take on important issues because that is
time essence of editorial responsibility in in forming the public. That
does not mean constricting the range of information and views avail-
able on television. It does not mean allowing three companies (presum-
ably ABC, CBS and NBC—though they are not, Damned in the letter)
to control the flow of national TV news to the public; accountable
to no one but themselves."
He said the proposed bill "would add nothing to broadcasters,

present obligations to be responsible for all the programming pre-

sented or carried by the station, regardless of the source."
An OTP spokesman disclosed yesterd07 that Whitehead had .met

with President Nixon for half an hour on Monday. "The President,
wanted to review the broad OTP programs for the year," t he .spokes-
man said.

[From the Boston Globe, Jon. 6, 1073]

TV IN THE CrUNSI Gll TS

There were those who were in no was,' alarmed when President

Nixon a, fe* months Ago vetoed a: $1 115' million appropriation for the
Public Broadcasting. Corporation,. which helps to finance educational
tele v isi on.
Alarm did begin to germinate when Patrick J. Buchanan, .a White

1 Iotise aide, insisted that, "the President has the•right to untrammeled
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communication with the American people," adding what could hap-
pen to the commercial radio and television industry if it did not meas-
ure up to White House concepts of "untrammeled" communication.
"You are going to find something done in the way of antitrust action."
The White House said Mr. Buchanan was speaking only for him-
self.

Thereafter, a House committee disclosed that the Administration
has drafted secret plans (still not officially disclosed) that would
allow the President to impose national censorship of news at its source
and the monitoring of radio and TV newscasts whenever "the national
security" requires it.
Now the action begins on several fronts. On educational television,

even the conservative William F. Buckley, Jr., a long time supporter
of President Nixon but more recently a critic and a supporter of Rep.
John M. Ashbrook for President, has learned that his popular "Firing
Line" was placed on the "deferred list" last Dec. 8 and is scheduled to
be dropped on May 1. Mr. Buckley says "it would be paranoid" for
him to believe the 'decision to cancel his weekly show was politically
motivated, "but, yes, the White House would have ingenuity enough
to squelch the show."

Other programs scheduled for the, axe include "Bill Moyers' Jour-
nal" and "Washington Week in Review." Both take a liberal view of
news and political developments. Mr. Moyers was press secretary to
former President Johnson.
Now, also, comes what can be described only as downright. blatancy.

This is the request by friends and supporters of the Administration
that the FCC cancel the Washington Post's and Newsweek Magazine's
license to own and operate two television stations (W.TXT—TV in
Jacksonville and . WPLC—TV in Miami) and give it to them.
The Post and Newsweek, both owned by The 'Washington Post Com-

pany, are numbered with the Administration's severest critics. The
groups seeking transfer of the licenses to their ownership and control
include former Sen. George Smothers, long-time friend of Mr. Nixon;
George Champion Jr., Mr. Nixon's chief fund raiser in Florida, last
fall • and Edward Ball, another Nixon supporter and principal owner
of the Florida East Coast Railway, which was obliged to install sig-
nals at several dangerous crossings after W.TXT had campaigned for
them. Another of WJXT's offenses was its expose of the :•hite su-
premacy speech by G. Harrold Carswell, whom Mr. Nixon had nomi-
nated as a Supreme Court Justice.
One, is reminded of the speech by Clay T. Whitehead of the Office

of Telecommunications Policy last month to the journalism society,
Sigma Delta Chi. In that speech Mr. Whitehead deplored "elitists"
in the radio and television industry and disclosed that. the Admin-
istration is drafting new legislation "to hold local stations account-
able at. license time for the state and balance" of the news and other
networli programs they carry.
One hesitates to think it, but maybe it. won't be long now. Admin-

istration critics are learning a lesson that, could be very expensive.
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[From Variety, Jan. 10, 19731

"N iti AIR RAIDS IN FLORIDA

ROLE OF MENDS VS, OUTLETS

(By Les Brown)

It appears as though the Nixon Administration is using the same
tactic in both its wars—the one, in Vietnam and the one at home, with
the media. In both eases the assault is by air; in both cases it seems
intent. on bombing the enemy into submission. Over there it's one kind
of air raid, over here another.

Last week a prime domestic enemy, the Washington Post (Post-
Newsweek (1o.), was suddenly blitzed at two of its tv station properties
with four licenses challenges that occurred within days of each other,
and the principals of at least two itro linked either personally or polit-
ically with the President himself. The others might, be said to have
something of a philosophical connection with the Administration.

Hit were WP14.4.-TV Miami by one group and W.EXT ,Theksonville,
bv three separate applicants. l'he ,\l mini group and One of the

three, filing for the Jacksonville station are represented by the same
Washington law firm, Welch & -Morgan. which has made something
of a specialty of air raids as pertains to broadcast licensing.

The 'Coil idectionx"
rchere have been staunch denials all around, from press secretary

Rona Id Ziegler at the. White I louse to the individuals in the challenges,
of any connection lietween the Pi'esident and the actions against t he
Washington Post, aid properties or of any connection behveen the
filings in the two cities. lint. there are these amazing coincidences:
(I) The two l'ost-Newsweek stations were the only ma's challenged

in all of 'Florida.;
(2) The challenges are from dominantly conservitt ive groups which
as IRA been tyj i ill of tile pattern around the count ry heretofore, Since

the overwhelming majority of license attacks collie from milun.ity
gl'ozws and 1 iberal organ izations ;
(3) One of the stations, W.IXT broke the story on Judge Ilarrold

Carswell's white supremacy speech in .1d8 which more than anything
cost him his appointment to the Supreme Court, and was terribly etn-
I ia rra ssing to the N x011 Ad111.111iStratiOn ;

(-I) The White blouse, only a week or so before the challenges, cut
time Post society reporter from its invited list. because of the paper's
continuing criticism of the Nixon Administration and its devotion to
the Wateragte story, and also has been feeding exclusives to its after-
noon competitor, the Washington Star ;
7'11(3"Stor" Interview
(5) One Of those exclusi yes was the interview with President Nixon,

lust after his election, granted to the Star's White, I Touse reported .1 ack
Horner, which was picked 111) by pa1 iers. around the country ; Time
magazine (Nov. 27) quoted it White house aide as saying, whole
idea was to screw the Washington Post. The thinking was, 'How can
we hint the Post the most ?" One way was the Presidential interview.
Another could be hitting the always vulnerable station licenses;
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(6) 1.'he two stations have been, if anything, exemplary for their
courage in news, for taking on the local establishment, for hard-hit-
ting and consequential editorials, for sharp investigative work (the
Carswell story, for instan(e) and for demonsi rating that the television
press can also be free. 'flint's apparently just t he kind of freedom this
A.dm inistration regards as "bias" ;
(7) Heading the group in the challenge is Cromwell A.

Anderson, a law partner of former Senator George. Smathers, who
although a Democrat is a friend of Nixon's (and a neighbor who sold
him his Key Biscayne property), and who was associated with a pre-
vious wpw challenge. That license strike MIS made only U. days
after Post-Newsweek acquired the station (previously W1,1 0,V---TV),
and it WaS later dropper with the payment of $65,000 for legal fees.
Prominent in the group also are Edward N. Claughton Jr., who had
loaned his Coral Gables home to Vice President Spiro Agnew during
the Republican convention last year, 1111(1 Michael Weintraub, another
law partner of Smathers who is also in vol ved in banking ;

Geopyc Chain,p;on'8 Role
(8) I leading one of the organizations challenging W.1.,XT is George

Champion .11.. who was Florida finance chairman for the Committee to
Reelect ti a' President and a ers lhlfl I frici 141 of Nixon's. Reportedly, a
second challenging group headed by Fitzhugh Powell, who was active
for George Wallace in the state, had split oil from the, first and filed
separately after it disagreement over the distribution of shares in
the new company. The thin]. group, calling itself St. Johns Brciad-
casting Co. and headed by three businessmen of the area, is the one
represented by the Welch & Morgan law, firm which is also in on the
Miami challenge.
The basic case against both stations is absentee ownership but as a

Post Nispokesman pointed out, that could apply to around
of the stations in the countey. Some of the license challengers', in

P rivate interviews with the press, were quite specific. in stating that
local 0Wiwrship MIS needed to better reflect the (01111)11111 it y consensus
(!ter the voting patterns) .
Ed Ball, millionaire trustee of the DuPont estate in Florida, was

quoted by the Associated Press as saying he was a principal in ChaIll-
1)1011'S group challenging 1V;IXT because the station is "frequently
pointing out bad t hiius in the community." There are some who might
eall that a testimonial to 11 station doing its proper job, rather than
grounds for a challenge. All the "had things" about the community
ei.ted by the stat ion has been a fence across the Wakulla Ri \TT 011
Ball's estate, which environmentalists say blocks access to navigable
waterways and for which 'Ball has never been issued a permit. Also
there Wert' Stilt 1011 reports Olt th111!-recons railroad crossincrs, leading to
a law requiring signals at all of them, which included those of Ball's
own Florida East Coast Railway.
Powelr8 1 tlegatioiR
The petition of the Fitzhugh Powell group specifies that "the sta-

tion has undertaken to control or impose upon the community its
thoughts by slanting the news, suppressing the news, and editorializing
the news cern to the extent of doing 80 in direct opposition of the en,q
onit rotrided cotes by the entiie population of the community. (Em-
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',basis added.) Such action creates strife, turmoil and is deliberately
designed to destroy the confidence of the electorate and their public
officials, and the confidence of the various public officials, local, state
:111d national in each other, including but not limited to various agen-
cies of government of all levels."

Every bit as significant as the links to Nixon is the fact that neither
WPIA-4- nor W.IXT is one of the do-nothing stations that in previous
Administrations were the most vulnerable to license challenge. The
shock here is that stations which are journalistically alert, and active,
which have dared to take on the local power structure, and which have
been standout in exposing corruption and bringing down bad govern-
ment—where do you find that in broadcasting v—are now in jeopardy
for doing so.
In the "get, the media" climate of the Administration, the station

that does the least today seems safest.

Station I I co(7.
Whether their actions were trigged by suggestions from a vindictive

White House or not, the four challenging groups obviously are bank-
ing on that antinews climate and on an FCC well-stacked with con-
servative Nixon appointees for their chances.
The general managers of both stations have said that they will stand

on their rceord. .james T. liynagh, exec veepee Itt WPT,G-TV, said,
"It is difficult to conceive how our license could not be renewed without
at the Sallie time placing in serious jeopardy the license of virtnally
every other television station in this country." • Robert Schellenberg,
v.p. of WJXT, said "by every objective standard that the FCC has
considered for television 10r0adcast stations and by specific guide lines
recently proposed by tile FC( W.TXT's service meets the standards of
C' xcellence."
An official of the Post-Newsweek group in Washington said, "We

have no intention of knuckling under."
Regardless, the several challenges are going to mean hearings and

!,reparation of a defense, which could cost $250,000 and for a long
t me, cut into managements' attention to the businesses of operating a

If the motive of the challenges should be to harass the Washington
Post's parent, and to make it pay for its sins towards the Adminis-
tration in hard cash, it woub.l not have been overlooked that Post-
Newsweek went public only a year ago and that the uncertainy of the
licenses under challenge and the cost of defense might have their
effect in the stock market.
The P—N official said. possibly in light of this, that the challenge

would not make a financial impact on the company because "we have
the resources and resident attorneys with which to defend ourselves."
Meanwhile, there is irony verging on the absurd that the Nixon

Administration. through its Office of Telecommunications Policy, is
advocating legislation to protect stations against such challe»ges as
have been waged by friends of the President,.
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[Prom the New York Times, Jan, 11, 1073]

W1i1'1'EI•li.D ASSERTS NIXON'S BILL DOL'S NOT SEEK TO CURTAIL
FREEDOM OF BROADCASTERS

Clay T. Whitehead, the 34-.year-old director of the White House
Office of Telecommunications Policy, sent shock waves through some
segments of the broadcasting industry last month when he condemned
"ideological plugola" and "elitist gossip" in network news programs
and warned that "station managers and network officials who fail to
correct imbalance or consistent bias in the networks or who acquiesce
by silence—can only be considered willing participants, to be held
fully accountable . . . at license renewal time."
Mr. Whitehead's speech, given before a Sigma Delta Chi journalism

luncheon in Indianapolis, also revealed the outline of a Nixon A.dmin-
istrati•on bill that would amend the law now governing broadcasting—
legislation that would alter sonic ground rules under which the Federal
Communications Commission now regulates the industry, such as the.
amount of time that must be devoted to specific program categories.
Although the F.C.C. would continue to be the final arbiter of what

constitutes "responsible" TV programing, the basis for its rulings
would be "how well a licensee has gone about the business of finding
out what his community wants and needs and how actively has lie gone
about meeting those needs." Under the proposed legislation, local
station managers would apply to the F.C.C. for license renewal every
five years instead of the more restrictive three years now in force and
the procedures under which stations could be challenged would be
changed.
The proposed bill and Mr. Whitehead's critieisms have been de-

nounced by some critics as an attempt by the Nixon Administration
to guide b .roadcast yrs away from dealing wit h controversial subjects,
to dui ye a, wedge bet %Veen networks and their affiliated local stations
and to interfere with the contnt of television programs critical-of
government policy.
,Much i confusion also has arisen over what Mr. Whitehead actually

was calling for in his speech and what is specifically contained in the
Administration bill.
To seek answers, Mr. Whitehead was invited to participate in a

round table discussion of these issues with editors and reporters of
The New York Times. Mr. Whitehead, trained as an engineer and
management specialist at M.T.T., gave replies that were cool, careful
and sometimes witty. His intention throughout was to reassure the
industry and the public that the Administration sought more freedom
bor broadcasting, not less. Ile declined, however, to give specific ex-
amples of what lw considered network failings on the ground that it
would deflect the discussion away from essentials.. •
Excerpts from the (liscussion follows :
Q. )ow dnift 7.ilit, con p7ed with your Indianapolis speech, has been

interpreted in the broadcast,' ny Ind astry and elsewhere as a carrot and
a stick. The ea prot being the promise of a longer license per/0(1-4re
rather than three years. Awl the stick being that In exchange broad-



casters would be expected to hold a rein on network news, be account-
able strictly for what comes on network news, comimercials and en-
tertainment pro/rams. Is this a fair interpretation of your speech and
bill?

minmEA.D. lye never been vite sure about what the carrot and
stick analyogy means. it's kind of gotten lost since the days of the mule
care, where it was first used.
There is no doubt that were nulling two overtures to the broadcast-

ing industry. One, is the very straight-forward statement that we be-
lieve they should have !Imre insulation from government, they should
have more stability in their lieenses, broadcasting should be run as a
business not as an arm of tlw goverun tent. On the other hand we recog-
nize the many criticisms that. have been 'brought to bear against broad-
casting. It's not only news—the, total i yoof broadcast programing.
And we aro saying that the industry as a Avhole—networks and local

station managers—has to stand up and say the responsibility that
was enforced from Washington will now be enforced voluntarily
throughout tile systeni.
Q. Coald you be specific in some of the ed'el Iii ides that anderlie ?lour

appareot dissatisfaction with network news/
MI: ii EAD. Now I really don't want to cite specific examples either

of violence in programing„ misleading advertising or the invsponsible
news. Because to do so \von Id be to focus the public debate On specifics
and that's not what -we're trying to get here. What we're trying to get
is it reasonable vonsideration of this very important and very sensitive
policy area.
Q. Does this then leave it up to each local station to decide just what

you mea 10 by "elitist gossip"?
WurrmEAu. That's absolutely correct .
Q. In your speech goo said that -the bpoadeastep has to demonst pale

that he is beiny substantially at tuned to the '1 weds' and httereNts of the
communitieR serve,s." Does mean that if it's a corowi. votive
comma oily the broadcaster in Sap posed to ha ee prog rams that match
the pre:polices of the oommod it y?
W HITEHEAD. The theory of our system as it is today is that we gl ye

licenses to people Who are responsible leaders of their community. And
I don't think that anyone would a rpm that someone \vim simply
panders to the prejudices of his community is a, responsible communiiy
leader.
Q. Well. what el0e8 "sobst ntially/ (ft/ ailed to the nerds and intepcsts"

mean?
WHirrEttEAD.171mt is the, kind of thing that has to be worked out by

the F.C.C. Its important to recog,nize—and T think this has been
widely misinterpreted—that this bill does not add any new standa rds,
it does not add any new. responsibility. Inch to the contrary, it takes
away some of the things that the F.C.C. can IIMV do; 11121 lieS it, more
difficult for the government to act capriciously ; makes it more difficult
for people in Washington to apply their own standards to the broad-
caster's performance.
Q. AS'alnebOdy is going to be setting standards. Somebody is going to

have to decide whether the broadcaster has demomdrated nhat "he is
substantially attuned to the needs and interests of the communities."
Would you ha re local community boards decide that?
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WHITEHEAD. I think that ought to be the responsibility of the local
station manager or the station owner, he's the man whom we license
and who has the responsibility for doing that.
Q. You spelled out some very broad ,reas lelhich, the Federal

Government can make decisions about eche/11(T ((local station ig living
up to its license or not. In the absence of an y specific criteria it seems
as if what you're doing is giving the Federal (Jovernemint almost carte
blanche to make (1601810718 about a local stat on.' slicense.

EM). It can appear that way only if you don't understand
how the F.C.C. now goes about this business. This bill adds nothing
new to the F.C.C.'s authorities. It takes away. It limits the F.C.C.'s
opportunities for striking at a licensee or taking away his license. It
does so in several ways: it gi VOS the commissioners] less frequent op-
portunities to review—exery five years instead of every three—and
they may consider only two specific criteria, not the whole range of
criteria, that they 110W consider.

Currently it says they limy not arbitrarily restructure the broadcast
industry through the case-by-ease application of lieense renewal. The
F.( 1.C., for instance, under 0111 bill, would be specifically precluded by
law for establishing their OWil prowram categories. They now have
some 14 categories of programs. Trie, F.C.C. is 110W considering the
npplical ion of minimum percentages, so flint each television station in
the country would be required to have, say, to 4 per cent religious pro-
graming, 5 per cent national news programing, 7 per cent local news
pr(Kraming, so much agrieulturals

' 
so mucli sports, etc.

thNow if that's e way you want to go, if you think that the pro-
graming of the television stations in this industry in this Country
ought to be (liktermined from Washington, if you want the F.C.C.
setting up their own criteria for what's good programing., I suppose
you. can defend that point of view with some logical persistency. We
think irs bad : we think it just invites the Government to wreck the
programing; it invites the Government to set increasing arbitrary
categories.
Q. lint the F.C.C. still will be the final arbiter in the renewal

process,What criteria 'will they use?
W HiTEHEAD. '\Ve're n viithe F.C.C. should be turned from the

course they're now on, whieh is trying to define what is Lrood pro-
gramink., and they ought to turn to perhaps an mu:illy difficult, but
certainly more healthy approach, which is to say "How well has this
licensee gone about the business of finding out what his connnunity
Wants and needs and 110W \Ay 11/IS lie gone about actually meeting
those needs?"
Now the question is how do we evaluate that. I would hope that it

wouhl be it fairly general test. We've made it very clear that the burden
of proof is on the: person who would challenge the license.
Q, I ,ikt/4 toiking uitliet Station ii ii (Mb/ (11)00 oc hour ago and

he asked ,ine to as/c this question. "If a man /*N fearful /71(rf the network
in supplying him, with suspect wew8. vita/ (In yoa c,epeot him to do,
drop network news entirely?" Because n. the case of live programs,
you can't pre-reriew them.

AV 1 WITH Lth. I expect him to behave like a responsible community
lender.
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Q. That's pretty general.
WHITEHEAD. Well it is.
Q. TV ould you expect them to edit individual shows? Cron1...ite comes

over the air, let's say, and they don't like something in the Cronkite
show. What do you see them doing?
WHITEHEAD. That's obviously a very extreme measure. Again you're

inviting me—remember where I work—to make a public comment as
to how the broadcasters should go about editing their news. That's
inappropriate.
Q. Can we put it another way? What do you expect to see happen if

this legislation is approved? What difference would there be in rela-
tions between the local stations and the networks?
WHITEHEAD. What you would hope to see is the networks making

some kind of visible effort to more actively involve their affiliates in
their programing. To consult with them when they're putting to-
gether their various pilots when they're selecting which pilots they're
going to carry on for further development, when they're making their
final decisions as to programing.
Q. They do that now through atilliate,s' associations. through the

board of governors of the affiliates. Jt's already being done.
WHITEITEAD. Listen, I'm very aware that that kind of thing goes on.

But are we saying here that the process is perfect, that there's no room
for improvement?

(). There's been some fear that this terms of news might further
a wedge between the affiliates am/ networks and make the net-
e'en more timid about reporting Pow pontrorom;(1,7 i8RueR and

aboid, ;), vestigative reporting. Do you think it might hare that effect?
WI! rrEltEAD. Much to the contrary. What we're, trying to urge here

is a more active involvement between the stations and the networks.
They ought, to be working more actively, they ought to be meeting
more often than at just their affiliate meet igs. What's wrong with the
local stations evaluating the network news ?
Q. The question is ql7hother that eratuat;on iphilp't

nev,s. 11 er Rion has been criticized quite obit for not a ggressi
enough, in doing investigations, for example, that might embarrass
government. And some of that's been attributed 16 the fear of
ofil;ates . . .
WHITEHEAD. Ts government inhibited by criticism ? From time to

time it is when it frets out of line. Unless you think that there's some-
thing about the three television network news operations, they're
somehow insulated from the government,: they're insulated from their
own network management; they're insulated from local stations;
there's something. about them that gives them some niagic ability to be
erroneous or at least better than anyone else. If you don't a52.ree with
that concept then maybe they do need a little criticism and the only
question is where does that criticism come from? And all we're saying
is better that those checks and balances come from the broadcasting
community itself tit:tit from the government.
Q. Can you imagine under this proposal a station approaching

renewal time getting a domm,entary in advance from the network
and looking at it—let's say it's very controversial,"The Aqelling of the
Pentagon" or a documentary on. the Black Panthers—and deciding,
"Let's not take any chances, let's just not put this on the air, we don't
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want to make waves mai sti alate opposition to ouP license applica-
tion."
WI I ITEJTEAD. I can't deny that that kind of thing might not happen.

But I don't see that it wouid get the broadcaster very far in the scheme
that we now have or that we're talkipg about. The test as to making
available a wide variety of points of view is not a negative test; it's
positive. So no one is talking about getting points of view off the tele-
vision screen ;. no responsible person is talking about getting the net-
work news off television.
Q. What points of view do yoa think are not slier-len/7 y presented,

now in the area of news?
Wi ITEHEAD. I think every person has his own evaluation of that.

!Mt continue gi ping ns yon e definition of elitist gossip? Was
Mai directed to one Rector of the roan/ ry?
WHITEHEAD. Elitist gossip has to be defined by the person perceiv-

i n!, it. Every housewife knows what. an elitist is and every housewife
knows what gossip is. Everyone's going to apply it differently. But
most people, I think, recognize that they see I hat front time to time.
Q. Yoir used the phrase. Don't you think that yott ought to define it

intern's of what you had ;Amino? when, you used it?
. I think it. Nv ould be counterprodneliy

If you wish to inakelily speech—the newsworthy event in that—to
be Mutt Whitehead's vie \vs are of network news oiwration, that's one
hing. If von want to say that the newsworthy Value of the speech is

I ow do we go about regulat mg a very important medium of mass
communication in this country ; how do we walk this very delicate line
that we have between government regulation and licensing and the
freedoms of the First Amendment, that's another thing.
As a result of this latest, speech I do have at least temporarily a

rather spirited attention being drawn to how the First Amendment
applies to broadcasting. And I think that's very healthy. Its long
overdue.
you see most of the confusion has conic from people who don't

realize how intrusive government regulation has become in broad-
casting. I would recommend everyone ‘vho is seriously interested in
this to get a copy of the F.C.C.'s current license renewal form for a.
television station and look at it. And just ask yourself what • would., be
the 'reaction if the Nixon Administration proposed asking some of
those questions—like what percentage local news do you do? Describe
your news staff? How many people? Where do you get your news?
'nose are the kind of things that we're talking about taking- off the'
application renewal, hot patting on.

you think goveTwment. ref, alal ion 'ander its present system
has 71 ad an intim c ay, ileuR :coverage?
w irrEHEAD.1.5 liquestionably.
Q. 1 it what way?
WrirrEHEAn. Through to some extent. politicizing the news proeess'.

Because when people can come to the F.C.C. and .complain about how
news isbeing handled you very elearly have had an impact.
Let me .give one good example. The Vice President gave a speech in

Des Moines •which cracked the press. I. think the criticism of that would
have been much less if it .weren't for the implication that this Admin-
istration could or.would.use the power of the license over the television
network. That critivism takes on a different air either actually or im-



104

pliably when there is a government license. There always is a suspicion
that somehow this Adimnistration wants to use the F.C.G.'s procedures
as a club over the electronic media.
Q. How would you a88e88 the chances of getting your bill through

Congress?
WHITEHEAD. I hope that we get it th rough the next session.
Q. How involved is the President in 1 he bil1
W HITEHEAD. I think it's a very important item on the Administra-

tion agenda. The President is very much aware of the quality of broad-
casting and he thinks this is a constructive, responsible approach.
Q. What was the V ice-Presidential input,'
WHITEHEAD. Nothing.
Q. Suppose the networks continue with their elitist gossip or what-

ever it v that you don't like, what lroald 111;8 1a w do or this pro-
lio8a1 do to make them, behave diff ere n 11 y?

trrEmAD. Absolutely nothing. This law provides no vehicle for
the White House to use, the Congress to use, or anyone else to use
to force local stations to do anything, it takes away.
Q. (Jan alocal station manager give abetter pie, are 0 f at' happen-

ing nationally than a network if a local station manager 81(1,18 to back
away from the elitist gossip?
W HITE:HEAD. I'm not sure that they should back away from the

elitist gossips. The elitists are entitled to their point of view.
Q. If a station had its license revoked after the F.C.C. decided that

the local, community challengers were corree1 that the Ntation had not
been attuned to the interests of the community, what .woald a new
company hare, to prove before it could get that 1 ice n8e.i
WHITEHEAD. It would have to show that it could do a better job.

It would be comparative. It would have to promise more in terms
of what that community says it wants.
Q. That coal/ become very political.
WHITEHEAD. But it could be very political today. If there's no

way of involving the government in granting television station li-
censes we'd have the opportunity for being very political. The ques-
tion is what procedures do you want to establish to minimize that in-
put. You're walking this very delicate line between government reg-
ulation and the freedoms of the First Amendment.
Q. This would take away a lot of power from the F.C.C., would

;I not?
WHITEHEAD. It NVOTIld.
Q. And do you not see your role, the role of the Office of Tele-

communicatiOns Policy, partially to drain off some of that power
from, the regulatory agency ,for the direct voice of tlw pe4,1 I?

• NVIIITEHEAD. No. Not at all. We would havo no role in regulating
television. Our only role would be the ,policy under which television
is regulated by the F.C.C.
0. It's a pretty big point, though, making poliey?
WITITETTIP.AD. Of course it is. Remember, we have to ask the Con-

gress to pass this law. We can't decree it.
Q. You said you'd amend the Communications 21 of of 1934 to fit

the First Amendinent. TVould the chief amendment to tlmt be re-
movina the fairness doctrine from, flu, Communications Art?

. WITITEITTP.An. That's obviously one of a long string - of things that
would probably have to be done. It would be nice to give a layout of the
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blueprint say "All right country: here's how to do it." The area is too
sensitive, too controversial, too important, too complex for that. I
may have some ideas about how I think things ought to end up, come
1984, but I don't think this is the time to lay them out in some grand
design.
Q . Is that the year you're shooting for?
WilrrEHEAD. It's a good year to keep in mind.

[Prom the Washington Post, Jan. 12, 19731

A QUESTION OF CONTROL
(By Anthony Astrachan)

NEW YORK.—Clay T. Whitehead insisted yesterday that the Nixon
administration did not intend to increase government control of
television and radio but to reduce government intervention in broad-
casting.
The director of the White House Office of Telecommunications

Policy declined to elaborate on his recent warning in Indianapolis that
the government might make the renewal of a station's broadcasting
license depend on the extent to which it corrected "idealogical plugola"
and "elitist gossip in the guise of news analysis" on network programs.
Whitehead, instead, spelled out in detail the four points of the

administration's proposal to modify the Communications Act of 1934.
He spoke before a .sometimes hostile audience of several hundred at
a lunch of the National Academy of Television Arts and Sciences.
The OTP head said the administration proposes that:
Broadcast license terms be extended from three to five years.
Comparative hearings by the FCC be eliminated whenever a com-

peting application is filed for the same broadcast service at renewal
time.
The FCC be banned from "restructuring the broadcasting indus-

try" through the license renewal process.
"Predetermined performance criteria" not be used by the FCC for

the evaluation of renewal applications.
Whitehead referred only at the beginning of his address to the

Indianapolis speech which, he said, "some people misinterpreted and,
even worse, quite a few people misunderstood." OTP officials have
claimed that there was never any intent to turn the network news
bias criticisms into a legislative proposal. Rather, OTP officials claim
that the proposals spelled out yesterday were "pro-broadcasting"---a
view shared by many in the industry.

Nevertheless, yesterday's lunch audience was often unfriendly to
the OTP director during the question and answer period following
his address.
David Davis, a director for the academy: said Whitehead's Indian-

polis speech recalled the Alien and Sedition Act of 1798, which set
fine and jail sentences for putting the government into "disrepute."

Broadcaster Sonny Fox said Whitehead's claim that every house-
wife knows what an elitist is and what gossip is sounded like "some-
thing out of Kafka as told to Laugh-In."

90-184-73—S
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The audience broke into laughter when Whitehead said his policy
emphasized local responsibility for a local station meeting its com-
munity's needs because "this country has never tolerated excessive
concentrations of power. . . in Washington. It doesn't tolerate them
in private industry."
Whitehead said his legislation would make the FCC concentrate on

just two criteria: the degree to which a station is attuned to commu-
nity needs and interests, and its provisions of conflicting views of
public issues.
But he did not specify how the FCC would judge the way a station

meets community needs. In answer to a 'question, he said the ad-
ministration did not want to set up a federal standard. He left it
up to community leaders, network executives—a significant inclu-
sion—and local station officials to define this "ascertainment criterion."

Whitehead said that if his proposal did not pass Congress, the
administration would settle for naming new FCC members who also
believed in reducing government intervention in broadcasting.
He also said that he thought federal courts would move away from

past decisions that ran counter to the thrust of his proposals.
This was in response to a question that quoted a 1968 decision by

• Chief Justice Warren Burger, then a judge of the Circuit Court of
Appeals in Washington.
Burger said that neither the FCC nor stations could control pro-

gram content beyond the provisions of the law, and added, "talk
iof 'responsibility' of a broadcaster n this connection is simply a

euphemism of self-censorship. It is an attempt to shift the onus
of action against speech from the commission to the broadcaster, but
it seeks the same result—suppression of certain views and argu-
ments ..."
Whitehead, referring in his prepared remarks to the proposed legis-

lation, said lengthening of the license renewal period to five years
would "inject more stability into the process and allow the broad-
caster more time to determine the needs and interests of his local
community and plan long-range programs of community service."
He said the change would also reduce the "serious" administrative

burden faced by the FCC under the present three-year rule. The com-
mission now has a backlog of 143 TV and radio licenses awaiting
renewal, Whitehead said.

[The New York Times, Jan. 14, 1973]

KEEP YOUR EYE ON THAT BALL

(By John J. O'Connor)

The Nixon Administration is concerned about television. That much
is clear. Patrick Buchanan, Presidential assistant, has candidly
described the basis for that concern: "In terms of power over the
American people, you can't compare newspapers to those pictures on
television. They can make or break a politician. It's all over if you get
chopped up on the networks. You never recover. The newspapers can
beat the hell out of you and you've got no problem."
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Whitehead : "It would."
On the White House's view of the FCC, there was this comment:

"We're saying the FCC should be turned from the course they're now
on, which is trying to define what is good programing and that they
ought to turn to perhaps an equally difficult, but certainly more healthy
approach, which is to say 'how well has this licensee gone about the
business of finding out what his community wants and needs and
how actively has he gone about actually meeting those needs ?' "
All of which only prompts more questions. Does the FCC really

try to define what is good programing? It can apply "quota" yard-
sticks to general areas of programing such as religion, local news and
national news. But these are used specifically to determine quantity,
and were adopted precisely because some broadcasters would be quite
content to run nothing but old movies.
Some professional watchdogs of the industry charge that 'White-

head's new bill is excessive in presuming "good conduct" on the part
of stations. They contend that the bill includes no real requirement
for the discussion of public issues and that the broadcasters would be
getting virtual carte blanche to do anthing they want.
If the power of the FCC is being diminished, what about the power

of the Office of Telecommunications Policy? Mr. Whitehead explains
that "before OTP was set up . . . everyone assumed that the President
appointed the head of the FCC, that that man spoke the Administra-
tion point of view. There is a built-in conflict there, because the FCC
is supposed to be independent of the President. . . that man does not
work for the President, he works for Congress."

Is, then, the FCC being made more independent by being less power-
ful? Is the Congress being manipulated into letting still more of its
jurisdiction drift toward' the Executive Office? Is it necessary, or
desirable, for the President to have direct "input" into communications
policy?
The questions go on, each possible answer contradicted by another

possible answer as long ,as Whitehead refuses to substitute specifics for
generalities. While he talks about more and better service to the local
communities, the official stresses that "this law provides no vehicle for
the White House to use, the Congress to use, or anyone else to use, to
force local stations to do anything."
During the interview here, Whitehead did make passing sardonic

references to the year 1984. Readers of the George Orwell novel might
recall the definition of "doublethink": . . . the power of holding two
contradictory beliefs in one's mind simultaneously, and accepting both
of them. . .. This process has to be conscious, or it would not be carried
out with sufficient precision. But it also has to be unconscious, or it
would bring with it a feeling al falsity and hence of guilt."
There are, obviously, other possible explanations for Whitehead's

insistent vagueness. Like most television critics, he says that, he favors
more diverse, programming. TTe personally admits to ft special fondness
for ballet and count/7 bluegrass music, two items noticeably denied
televsiion abundance.
On the three national networks, however, that type of complete

diversity would appear virtually impossible, if only for reasons of
economics and time/space limitations. But there is a potential future
vehicle, and that is called cable television. The OTP is currently draw-
ing up recommendations for the growth of cable.
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In the overall current debate, however, it should be remembered
that it was Whitehead, not the FCC, who, recently suggested that a
station might shut oil Walter Cronkite occasionally if he became too
"biased." Beyond all the testimonials to freedom and less regulation,
that First Amendment issue provides the bouncing ball to watch most
closely.

[From the St. LOUIR Post-DISTfttell, Inn. 14, 1973]

NIXON'S FRIENDS HARASS NEWSPAPER

(By Richard Dudman)

WAsuirarrox, Jan. la—Washington loves a good fight, but critics
say the Nixon Administration's war against the Washington Post has
taken an ugly turn.
Two lucrative Florida television licenses held by the Post-News-

week Stations, Florida, Inc., a wholly owned subsidiary of The Wash-
ington Post Co., have been challenged by important officials and fund-
raisers of President Richard M. Nixon's re-election campaign.
Mr. Nixon has had a feud with the Washington Post for almost two

decades. As Vice President in the 1950s, he canceled his subscription
because he said he did not want his daughters, Julie and Tricia, to
see the unfriendly cartoons by Herbert Block. Herblock always used
to show Mr. Nixon's face wearing a 5 o'clock shadow.
In recent months, stung by the Washington Post's strong opposi-

tion to the Vietnam War an dits aggressive investigative reporting of
the Watergate scandal, Administration officials have begun a concerted
offensive.

Attacks have ranged from silly to blistering. At the silly end was an
abrupt decision to prohibit the Washington Post's reporter, Mrs.
Dorothy McCardle, from regular coverage of White House social
functions.
Coverage now is supposed to be on a pool basis, with all newspapers

eligible for occasional places in the pool. But Mrs. McCardle has been
barred from five out of five functions.
The episode took a hilarious turn last weekend when the White

House press office rounded up reporters who had never covered social
news to fill out the pool of 13 for a White House congressional re-
ception. When one of the 13 did not show up, Mrs. McCardle asked
to take her place, but the answer still was no.

Just before the .Nov. 7 election, President Nixon gave one of his
rare private interviews. He gave it to Garnett Horner, the White House
reporter for the Washington Post's rival, the Washington Star-News.
A few days later, in another interview with Horner, presidential

adviser John D. Ehrlichman disclosed specifics about Administration
fiscal plans for the next four years. Both articles attracted wide atten-
tion as major scoops.
'rime magazine afterward quoted an unidentified White House aide

as confirming the suspicion that the double favor had been granted
as a blow against the Post.
"The whole idea was to screw the Washington Post," the aid was

quoted as saying. "The thinking was, 'How can we hurt the Post the
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most V They seem to relish the frontal attacks. The answer is to get
people thinking, wonder what's in the Star-News today ?' "
Benjamin Bradlee, Post executive editor, said that a Star-News

reporter told a Post reporter that the White House had promised more
scoopato come.
"Just come around with a breadbasket every day and we're going

to fill it up," a White House aide is said to have told the Star-News
reporter.
When the reporter asked whether other correspondents should be

assigned to the White House in addition to Homer, the aide is said to
have replied, "There's no need for that. FIe's good enough."
That was a week in which Bradlee was assailed by name five times

in five days by Administration spokesmen—twice by Republican Na-
tional Chairman Senator Robert J. Dole of Kansas; once by presi-
dential press secretary Ronald L. Ziegler; once by Clark MacGregor,
counsel to the President for congressional relations, and once by
Charles IV. Colson, then special counsel to the President.

Colson's contribution, in a speech in Maine, was to call 'Bradlee the
"self-appointed leader of a tiny fringe of arrogant elitists."

Senator Charles H. Percy (Rep.), Illinois, whose own rather mild
criticisms of Nixon policies have caused a certain coolness between
him and the White House, said this week that Mr. Nixon would have
been too smart to decide on the attacks against the Washington Post.
When he was informed that the newspaper's circulation had risen

in recent months, Percy said: "I'm not surprised. If I were the pub-
lisher of a newspaper I could not imagine a better friend than whoever
made that decision."

Challenges to television licenses are more serious. They strike di-
rectly at a corporation's money-making capacity.
One of the Post-Newsweek stations was attacked earlier. A chal-

lenge was filed in 1970 against WPLG—TV, Channel 10, Miami, shortly
after Vice President Spiro Agnew had assailed the company as a
media monopolist.
The challengers included Cromwell A. Anderson, a law partner of

former Senator George A. Smathers (Dem.) , Florida. Anderson had
helped Mr. Nixon buy his Florida real estate and had introduced him
to C. G. (Bebe) Rebozo, who had become one of the President's closest
friends. Another member of the group was W. Sloane McCrea, a former
business partner of Rebozo.
Four new competing applications against Post-Newsweek stations

were filed this year, just before the Federal Communications Commis-
sion's deadline of Jan. 2.
One of the applications sought to take over ownership of the .same

Miami station, WPLG—TV. The three others were all against W.TXT—
TV, Channel 4, in Jacksonville.
Of 34 commercial channels in Florida, the two Washington Post

stations were the, only ones to be challenged this year. .1 gAinst all the
701 licensed commercial television stations in the count ry, there have
been only 11 other competing license applications in the last four years.
In the Miami challenge this year, the principals include Anderson

again: Michael Weintraub, another partner of Smathers, and Edward
N. Claughton Jr., who lent his Coral Gables, Fla., home to Vice Presi-
dent Agnew du ring the 1972 Re )ubli convention.
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Ti the two Florida, stations are, indeed, superior in performance, it
appears that they should, under the law, have priority of considera-
tion over any challenger.
This was the basis for a statement issued by Lynagh and for coil.eri)

with which other licensees throughout the country will be watching
the Florida cases. He said:
"Based upon information as to the operations of many oilier stations

available to us, it is difficult to conceive how our license could not he
renewed without at the same time placing in serious jeopardy the li-
cense of virtually every other TV station in this country."

[From the Los Angeles Times, Jan. 14, 19731

GOVERNMENT VS. TV: THE GLOVES ARE OFF

(By Thomas Collins)

During a recent flight south, an American banker who has lived for
many years in Brazil commented that a government-controlled press
actually was not a bad thing. "There are things the public is better
off not knowing about," he said.
He seemed like an ordinary, intelligent American, but you had to

wonder whether he understood what he was saying or whether he had
simply lost sight of first principles after so many years outside the
country..

Brazil, of course, has very little press freedom. Accordingly to a
recent report by the Inter American Press Assn., quite a few countries
in South America have liberated their citizens from that luxury. In
the section dealing with the United States, the report describes this
country's situation as "embattled."
The banker actually had much in common with officials of the Nixon

Administration; the climate here is indeed embattled because of such
mental processes. The latest evidence of this was a recent speech by
Clay T. Whitehead, who is to President Nixon in broadcast policy
what Henry Kissinger is in foreign policy.
In his speech, Whitehead attacked network news programs and

warned that local stations would be held "fully accountable" for them
at license-renewal time.
He also revealed plans for an Administration bill that contained a

little sweet along with the bitter for the broadcasters, in the hopes
that it would get them to go along with the government.
What it comes down to is a shallow attempt by the Administration

to take away freedom in the name of freedom. TV station owners are
being told to follow the government's line in attacking network news
programs for some unsubstantiated acts of bias—or else. The "or
else" means that if they don't their licenses to operate may be lifted.

That's a significant escalation in the Administration's war with the
networks. Up till now, the license threat has been veiled and unspoken,
even though it has been uppermost in broadcasters' minds. But there
is no longer any question that compliance is linked with the livelihood
of the station.
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Elie Abel, dean of Columbia University's journalism school, said
recently that the public is monumentally indifferent to what has been
going on between the Administration and the First Amendment, and
in a sense he is correct. But there is evidence that with the continued
arrest of newsmen, the general public is becoming concerned. If it
is not as alarmed as it should be, it is largely the media's fault for not
reporting the story properly.
Mr. Nixon's assault on the media is an ongoing story that is just

as significant to the country as the war in Vietnam. The outcome, in
fact, may mean much more to the country than the war. We can save
face or lose face in Vietnam and still survive, but we cannot survive
as a democracy without the First Amendment.
Because of the press' caution in opposing the Administration and

giving the story its rightful prominence, the public is badly informed
as to what is at stake. It is content to see the issue in Administration
terms of displeasure with the newspapers and a handful of so-called
liberal newscasters.
In allowing this to happen, most of the media have shirked one of

their fundamental responsibilities to the public; they have failed to
alert it to massive threat to one of its basic rights. They are acting
as if only their rights were being abridged and not everyone's, and
they are reticent to focus attention on the fact that if they go, we all go.
And they are very much in disarray. There is little sense of a common

threat among publishers and broadcasters despite the events of the
past few years—the exercise of prior restraint, the jailing of reporters,
the intrusion by the executive branch in both public and commercial
television.
"There is a tendency in the media," says Abel, "not to get too

worked up about the infringement of other people's rights," and he
went on to point out that the networks were silent when public broad-
casting was attacked and that many newspapers kept quiet when
CBS was under fire for "The Selling of the Pentagon."
The press is in disarray for a number of reasons: It is intimidated

in the face of an attack by the highest authority in the land; it fears
economic reprisal; and it is unwilling to grasp the true breadth and
purpose of the attack. So the Administration can continue taking
specific steps to insure that events get reported its way.
If it is permitted to go unchecked by the media or by Congress, and

if the public continue to misunderstand the true issue involved, the
future is not difficult to predict.
At present, we are in what might be called Phase I of the Adminis-

tration's assault on free speech. It is merely complaining about what
it does not like that comes over the tube.
It has not yet told broadcasters what it wants to see in programs.

Is that for Phase II?

[From the NewF4week magazine, Jan. 15, 1972]

NIXON AND THE MEDIA

Journalists and politicians have many, things in common, but these
days their most notable shared characteristic seems to be suspicion. To
hear some members of the Nixon Administration tell it, the national
news media are conspiring to flood the country with "elitist gossip"
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and liberal "plugola"—all for the purpose of sabotaging Richard Nix-

on. And if some members of the press are to be believed, jackbooted

Nixonian brownshirts are likely to trample free speech into extinction

any day now. On both sides, the reasoning and the rhetoric some-

tinies overstep the bounds of reality.. But behind the bitterly drawn

lines, it is clear that Mr. Nixon and the media have embarked on a
struggle that is, in many ways, without precedent in the history of
the United. States.
The government and the press have always been adversaries. "It's a

congenital battle," says 86-year-old Arthur Krock, the retired New
York Times Washington bureau chief. "They were born to fight each
other just like some warring tribes in Africa." Now, however, new
fronts and new weapons are opening up everywhere. Television net-
works complain of increasing harassment from Washington, and local
stations fear for their very licenses if they transmit too much of
what the White House regards as "liberal bias." On public television,
Presidential satraps are pruning away the nationwide news program-
ing that once promised to help make PTV a "fourth network." In the
print press, the White House is sniping at the likes of The Washing-
ton Post and The New York Times, and a huge scheduled increase m
postal rates threatens the existence of many magazines.
Perhaps most important, the reporter's basic right—the freedom of

the press guaranteed by the First Amendment to the Constitution—
has suddenly become an occupational hazard. In recent months, four re-
porters have been thrown into jail for refusing to hand over confiden-
tialinformation to courts or grand juries. Many other journalists are
threatened with a similar fate—or think they are—for indulging in
the kind of investigative reporting that embarrasses politicians, among
others. The legal battle has only just begun, but momentous new prec-
edents are almost sure to be set, starting with the trial that began
in Los Angeles last week of Daniel Ellsberg and Anthony Russo -for
their part in the biggest media bombshell of recent years: the Penta-
gon papers.

VERY SPECIAL ENEMIES

Many of these conflicts might have occurred under any Adminis-
tration at this stage of American history, given the fact that both
journalism and government are continually expanding their scope.
What makes the current struggle so intense is the special nature
of the adversaries—on one side an aloof, suspicious, conservative Pres-
ident, and on the other a basically liberal corps of newsmen in the
national press, some of whom are increasingly given to "advocacy
journalism."
Each side views the issues with passion. The Nixon Administration

has criticized the press in striking strong terms, most notably the,
alliterative blasts of Vice President Spiro Agnew. The press is reply-
ing in kind. "The climate Nixon is creating is 'open season'
on journalism," declares Fred Friendly, a former president of CBS
News and now a television expert for the Columbia University School
of Journalism and the Ford Foundation. "This is a plot—yes, a plot
against free speech. Nixon really doesn't believe in a free and open
sociei v." Critic Nat TTentoif charges: "This country has never had an
Administration so bent on restricting the availability of information
to the public and the press. Without being paranoid or hysterical, I
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think the First Amendment is under systematic attack." Even ABC's
Howard K. Smith, whose moderation has made him a favorite with
the President, worried on the air recently that government pressure
on journalism is beginning to "look like a general assault on ye-

Whether or not he is leading a general assault, Richard M. Nixon
has an undeniable antipathy for the press, stretching back to his first
days on the national scene. Soon after his arrival in Congress, his
hot-blooded pursuit of Alger Hiss was sharply criticized by the
press—led by The Washington Post. That episode still rankled when,
in 1962, Mr. Nixon conducted his famous "last press conference" after
losing the California gubernatorial race. "For sixteen years, even since
the Hiss case," he told the assembled reporters, "you've had a lot of
fun—a lot of fun." Mr. Nixon promised to end their fun ("You won't
have Dick Nixon to kick around any more"). Even after his triumph-
ant return in 1968, the wounds still showed, "I have less. . . supporters
in the press than any President," he complained in an interview with
Howard K. Smith in 1971. "Other Administrations," says NBC's
John Chancellor, "have had a love-hate relationship with the press.
The Nixon Administration has a hate-hate relationship."
The roots of suspicion are not purely political. Mr. Nixon has shown

himself to be an almost reclusive sort of President, eager to make his
decisions in private and to avoid the hurly-burly of defending them
in open press conferences. The last Presidential news conference was
held on last Oct. 5, and the most recent public statement that Mr.
Nixon delivered in person was made more than six weeks ago. During
the entire period of resumed U.S. bombing of Hanoi and Haiphong,
the President chose to offer not a single word of public explanation.
He is even notoriously unavailable to high-ranking members of his
own Administration: his last full-scale Cabinet meeting was held two
months ago.

A HOUSE ORGAN

In addition, the businesslike, managerial style he has set for his
Administration leaves little room for give-and-take with the media.
The emphasis is on efficiency, not communication—one top newspaper
editor senses that Mr. Nixon regards the press much as a major corpo-
ration executive views the company house organ: it should be docile,
uncontroversial and wholeheartedly on the company's side.
Partly for this reason, friendly relations with the press have never

been exactly helpful to the careers of Administration officials. It is
not entirely coincidental, some Washington observers believe, that
three agency heads who got on uncommonly well (by Administration
standards) with the press corps—Commerce Secretary Peter Peter-
son, HUD Secretary George Romney and CIA director Richard
Helms—have recently lost their jobs, And at lower levels of govern-
ment, particularly in the military, the White House attitude toward
reporters often prompts officials to back away from press contacts even
more than usual. "It's been made clear to us," says a U.S. officer in
Saigon, "that big months will mean little careers."
Given this predominant distrust, Mr. Nixon decided at the very start

of his term to circumvent the media wherever possible by going di-
rectly to the people. During his first two years in office, the White
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House dispatched a barrage of 7007000 letters, cards and telegrams
from the President to his fellow citizens. But mostly he relied on
television. The reason is that when a Presidential speech runs on TV,
says Presidential assistant John Ehrlichman, "it is very difficult for
one's meaning to be distorted." The faith in TV ran deep during the
early days of the Administration. "If I got together with [conserva-
tive commentators] Bill Buckley and Jack Kirkpatrick and began
showing Viet Cong atrocities on TV for a week, we could turn things
right around," Patrick Buchanan, Mr. Nixon's most conservative
speechwriter, once remarked. Asked whether it is really that easy to
change public opinion, Buchanan replied : "Yes. Drip by drip by drip.
It wears them down."
The Administration's modest profile contributed to a honeymoon

with the press during Mr. Nixon's first months in office. The closest
thing to a precise date for the end of that honeymoon is Nov. 3, 1969.
That evening, Mr. Nixon made a televised speech in which be declared
his determination to hold the line in Vietnam and seek a negotiated
settlement. Many analysts had expected the President to disengage
from Vietnam more dramatically, and when he,  failed to do so, the
TV commentators who came on after the speech expressed surprise—
and, as Nixon supporters interpreted it, disapproval.
With that, the White House made a deliberate decision to strike

back at the networks; Spiro Agnew was unleashed forthwith. In an
earlier speech, he had lambasted the "effete corps of impudent snobs"
who were sniping at the President. Now, in n n address written by
Buchanan and delivered in De;_ Moines, the Vice President was even
more directly targeted on the media, Agnew complained about network
correspondents who engaged in "instant analysis" and, "by the expres-
sions on their faces, the tone of their questions and the sarcasm of
their responses, made clear their disapproval." The tilt of a com-
mentator s eyebrows had become a political issue, and the, broadcast-
ino• industry has not been the same since.
As the 1972 campaign opened, the President's advisers were sur-

prised to see the press focusing heavily on the vagaries of George Mc-
Govern. Thus partly at the urging of aides Kenneth Clawson and
John Scali, Mr. Nixon declared a moratorium on his feud with the
press. The decision paid off; for once, the Nixonians were relatively
happy with the coverage they received. But there was at least one glar-
ing exception. The subject was the Watergate affair, and the chief
offender, in the Administration's view, was The Washington Post.
In an explosive series of stories late in the campaign, the Post dug

deeply into the 'Watergate scandal, purportedly linking the political
espionage to White House aides Dwight Chapin and H. R. (Bob)
Haldeman. Since then, the Administration has been revenging itself on
the Post, often in petty fashion. Top Republicans including the Pres-
ident himself, have given exclusive stories to die Post's rival, The
Washington Star-News. ("We would like to see the Star build itself
up," says one White House aide, tongue in cheek.) Post reporters have
found it harder than usual to talk to some officials, and an inoffensive
society reporter has even been blackballed from covering social func-
tions at the Nixon White House.
Last week, the Post ran into another problem that represented either

additional White House pressure or an unusual coincidence, In Jack-



118

sonville, Fla., three groups abruptly filed petitions with the Federal
Communications Commission challenging the license renewal of tele-
vision station WJXT—which (like NEWSWEEK ) is owned by The
Washington Post Company. (A challenge was also filed against the
license of the Post-owned WPLG in Miami.) Local reporters were
quick to note that WJXT had helped to block the Supreme Court nom-
ination of G. Harrold Carswell by uncovering the judge's endorse-
ment of segregation in 1948—and that one of the challenging groups
was headed by George Champion Jr., who was finance chairman of
President Nixon's campaign in Florida last year. Both Champion
and Ronald Ziegler denied that the White House had encouraged the
challenge. But it seemed clear, at least to the challengers, that the
Post's disfavor at the White House appeared to leave the company
vulnerable.
As for the television networks, the Administration is particularly

nettled at CBS, whose campaign coverage of the Watergate case and
the controversial Soviet-American wheat deal, claims one White
House staffer, "had to be politically motivated." The White House
is relatively happy with ABC and relatively unhappy with NBC,
especially its tart commentator, David Brinkley. But in (general, the
Nixonians would like to see local stations—most of which are more
is relatively happy with ABC and relatively unhappy with NBC,
conservative than the networks—do more to offset the "bias" that comes
from New York. And three weeks ago, the Administration took its
longest step yet in that direction.

Speaking in Indianapolis, Clay Whitehead, 34, director of the,
White House Office of Telecommunications Policy, unveiled a car-
rot-and-stick plan aimed at bringing the 589 network-affiliated sta-
tions to heel. He said the Administration would submit legislation
to Congress holding station managers clearly responsible for the bias
or, as Whitehead put it, "ideological plugola" that allegedly lurks
in network programing. If they fail to take heed, they could lose
their licenses. In return, the bill would extend the license-renewal
interval from three years to five and make it considerably harder for
other parties to challenge the license.

"NOT A REPRESSIVE BILL"

In the course of some missionary work (one day last week he car-
ried his message to two newspapers and a public-TV station in New
York), Whitehead stoutly accentuated the positive. "It's ,a bill giving
more freedom to the broadcasting industry and less opportunity to the
government to use legal licensing powers to implement what it thinks
broadcasting ought to do," he insisted. Local stations' responsibility
for balanced programing, he pointed out, already exists in current
law. "It's patently not," he said, "a repressive bill."
But more than a few station owners were in fact alarmed by the

Whitehead proposal; some to the point that they refused to discuss
it. "I think of our investment and I think what would happen to it
if we lost our license," moaned one executive, declining to comment
further. "That speech was an interesting example of intimidation,"
said a network chief. "I'd say you'd have a tough time getting local
stations to clear an instant documentary on the renewed bombing of
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North Vietnam right now. Not that I know of any such documentary
currently in the works," he added, "but if there were, this would be a
major deterrent to getting it aired." Fred Friendly was even more out-
raged by the Whiteheacr proposal. "Why," he asked, "can't the lo-
caT stations see that after the networks they're next? With all this
talk about Whitehead offering a carrot-and-stick proposition, people
seem to forget that the carrot-stick gimmick was designed for
jackasses."
So far, the Whitehead bill is only proposed legislation, and many

Capitol Hill observers are skeptical of its chances of a quick passage
through Congress. The most immediate threat to what newsmen regard
as the iir rights comes, n fact, not directly from the Administration,
but from the courts, which over the past eighteen months have been.
groping toward news definitions of the "freedom of the press" guar-
anteed by the First Amendment. But even in this essentially Tiegal
struggle, some journalists see the Administration's hand.

It was the Justice Department, for example, that tried to suppress
publication of the Pentagon papers. In June 1971, for the first time
in American history, two newspapers of general circulation, The New
York Times and the Washington Post, were prevented by court order
from printing specific articles. Eventually, the Supreme Court voted,
6 to 3, to overturn this "prior restraint," and the publicaton of the
Pentagon papers was resumed. But many questions were left un-
answered.

THE FLOW OF INFORMATION

In deciding the case, the Supreme Court ruled that the require-
ments of national defense were not strong enough to override the
principle of freedom of the press. But the ruling suggested that, in a
different situation, the government might be able to exercise prior
restraint on that basis. And the offshoot of that case, the trial of Daniel
Ellsberg and Anthony Russo for leaking the documents, poses still
other issues that could reshape the constitutional relationship between
the media and the government. "The core of the case," Russo said last
week, "is the way in which a conviction would compound the con-
striction of information flowing to the public."
For one thing, the trial is the government's first attempt to im-

prison someone for "leaking" information to the press. If Ellsberg and
Russo are convicted, other press sources would presumably clam up.
For another, the government is claiming, in effect, that it awned the
information in the Pentagon papers. If this view is upheld, the Ad-
ministration could prosecute the publishers of any material in its files
without regard to the question of national defense—by simply relying
on the laws against theft.
'rho other major judicial conflict between the government and the

press stems from the Supreme Court's decision last year in the "Cald-
well case" (involving New York Times reporter Earl Caldwell, who
had refused to appear before a California grand jury to discuss his
interviews with Black Panthers). The Court ruled, 5 to 4 (with all four
Nixon appointees on the majority side), that journalists had no First
Amendment right to refuse to appear before grand juries or to with-
hold confidential sources and information. That decision upset a
delicate balance between the reporter's First Amendment protection
and the state's legitimate need for information in criminal cases. Pros-
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ecutors rarely used to subpoena reporters, and journalists rarely re-
fused legitimate requests for information. "What you had was a
kind of healthy uncertainty," Stanford University law professor An-
thony Amsterdam, one of Caldvvell's defense attorneys, said last week.
"There was a relationship between press and government of mutual
respect and mutual fear. Now every snot-nosed young assistant district
attorney in charge of a grand jury feels he has nothing to worry about.
He goes ahead and subpoenas a reporter without deciding on the
desirability of doing so."
In the past year, more than a dozen reporters across the country have

been jailed or threatened with jail for refusing to reveal confidential
sources or off-the-record information. William Farr, a 38-year-old
reporter, has been in a Los Angeles jail for more than 40 days. In
1970, as a reporter for The Los Angeles Herald-Examiner, Farr ob-
tained, apparently from an attorney in the grisly Sharon Tate murder
case, a transcript of out-of-court testimony to the effect that the Manson
"family" had planned to kill other celebrities, including Frank Sinatra
and Elizabeth Taylor. Farr's story violated a "gag rule" imposed by
the judge in the case, who ordered the reporter to reveal the source of
his information. Farr has stood fast. "The principle," he says, "is
that I gave my word and I intend to keep it."

"WOULD YOU GO TO •TAIL?"

Relatively few reporters have suffered from the crackdown, but
then relatively few reporters engage in serious investigative work.
Those who do say some of their sources are already drying up. Re-
cently, Sacramento Bee reporter John Berthelsen got a tip about some
legislative hanky-panky and called a lobbyist to confirm the story.
The lobbyist asked nervously: "If I answer that question, would you
go to jail to protect me?" Radio newsman Jim Mitchell of KFWl3
in Los Angeles was subpoenaed last month for his unbroadcast ma-
terial on a bail bond scandal. Later, a county employee called him to
volunteer information on another story. But when Mitchell called the
source back after a six-hour interval, he found that someone had
tipped the man off to the Caldwell decision. "As far as I'm con-
cerned," barked the county employee, "I haven't even spoken to you."
To be on the safe side, some reporters—including Jack Nelson of
The Los Angeles Times--have taken to destroying their records once
a story is finished.
The loser in all this, concerned newsmen argue, is not the press but

the public. Sentiment is growing in many quarters for new legis-
lation. About twenty states have "shield laws"—some of them re-
cently enacted or expanded—to protect reporters who claim confiden-
tiality, and the trend has drawn support from conservatives as well
as liberals. Gov. Ronald Reagan signed an amendment that beefed up
California's shield law recently. A free press, he declared, is "one of
this country's major strengths. And the right to protect his source
of information is fundamental to a newsman in meeting his full re-
sponsibilities to the public he serves."
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In Washington, two dozen bills are currently before Congress for
a Federal shield law. Some of them would give the press "unqualified
privilege," a blanket exemption from forced testimony such as that
which covers most doctor-patient and husband-wife relationships.
Other proposals take a middle road. A bill offered last, month by Sen.
Lowell Weicker of Connecticut would provide two types of pro-
tection: (1) "absolute" immunity from forced disclosure before grand
juries, legislative committees or government agencies and (2) limited
immunity before open courts trying major criminal cases. In the latter
instance, reporters would have to give information about such crimes
as murder, rape, airline hijacking or serious espionage—the sort of
eases in which most reporters would testify voluntarily anyway. Sup-
port for some kind of shield law seems to be growing in Washington,
despite opposition from both President Nixon and hard-line civil
libertarians, who would prefer to rest their case on the First Amend-
ment alone. But at this point, it is unclear what kind of law—if any—
will emerge from Congress.

POLICING THE BEAT

Inspired in large part by recent criticism, the news media are mak-
ing greater efforts to police their own performance. Sonic television
stations have hired conservative commentators to counter whatever
liberal bias the networks might transmit. In recent years, many news-
papers have established "op-ed" pages to make room for a broadened
range of opinion, and some of them are even giving greater promi-
nence to corrections of their own errors. In a still more ambitious
step, The Twentieth Century Fund announced plans late last year
for a "national press council" of fifteen members, nine of them news-
men. The council will investigate, among other things, complaints
about inaccuracies and unfairness in the national media. Although
some journalists doubted whether the council could be effective, others
welcomed the concept. "If there are going to be any good results from
the attacks on the press," says Robert Manning, editor of The At-
lantic, "perhaps they will be in cutting away a lot of the news media's
self-satisfaction and providing some self-scrutiny."

THE BRITISH EXAMPLE

For all its complaints, the American press is still freer than almost
and other. Britain, the font of so many American liberties, offers
much less independence to the press. Libel laws and the rules govern-
ing coverage of trials are far tougher than in the U.S. There is no
journalist's privilege not to identify news sources during court cases or
police investigations. The British Government has much more au-
thority to restrict the flow of information. Currently, under the pro-
visions of the powerful Official Secrets Act, Scotlana Yard is investi-
gating a minor trade magazine, the Railway Gazette, which published
an advance copy of a plan for service reductions and job layoffs on
the nationalized. British rails. The case has caused a furor in Britain.

90-184-73-9
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but in the U.S., the Gazette's story would have been no more than a
routine scoop on the workings of government.
It is also healthy to bear in mind that U.S. Presidents have always

scravped with the press—including even Thomas Jefferson, the news-
man s patron saint. John F. Kennedy who had much more affinity for
journalists than Mr. Nixon, once canceled all 22 White House sub-
scriptions to the now-defunct New York Herald-Tribune in a fit of
pique—or cold calculation. Harry Truman, who brawled lustily with
the press when his policies or his daughter Margaret's musical career
demanded it, may have summed up the peculiar relationship best:
"Whenever the press quits abusing me, I know I'm in the wrong pew."
As a matter of fact, in the current controversy between President

Nixon and the media, it is often the national press that is in the wrong
pew, as far as many Americans are concerned. The majority of citizens
seems to agree with the President, not the liberal press, on such issues
as busing. 'Ile major newspapers, newsmagazines and networks gen-
erally have been more agitated over Watergate and the renewed
bombing of North Vietnam than most of their readers and viewers
appear to be. And in the heartland, many lcoal TV stations and smaller
newspapers are still relatively unconcerned about the Administration's
attacks on the major media—although a tide of concern is beginning to
rise. "Too many editors think the pressure from the government won't
touch them," complains Lewis Harris, assistant managing editor of
The Dallas Times Herald. "They think it's not going to hurt us, that
it's just those good old 'red-tinted' newspapers up East. But in the end
it's gonna be us, too."

A CLIMATE OF OPINION

Few of the President's opponents would argue that the A.dministra-
is engaged in a deeply malicious plot .against all of the media. Many
of them do 'argue, however, that the White House pressure on the press
is quite premeditated. "I'm certainly not saying that they all sit around
a table and plan some grand strategy to hit the media on all fronts,"
says CBS White House correspondent Dan Rather, himself one of the
Administration's least favorite commentators. "But I am convinced
that in a broad, _general way, the people around Nixon have come to
know that it's OK to attack the media. I think people like Haldeman,
Ehrliehman, Buchanan et al. did set out to create this climate, knowing
that just creating it would be enough to make the press pause."
The press and all the media have undoubtedly' taken pause—and that

alone may not be wholly unhealthy. The key question is whether the
strains between Mr. Nixon and the press may not be moving to a point
where, as a result of force or intimidation or simply Presidential reclu-
siveness, journalists are prevented from doing their job as well as they
might. There work is flawed—anyone, any President, can point to error
and unfairness. But a free press is the best way anyone has discovered
to inform a democratic people. And to tamper with the media is to
tamper dangerously with that most imperfect, most perfect, political
system yet dev sad.
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posed was anything but repressive. True, there is nothing in the word-
ing of the bill itself about "plugola" or "elitist gossip in the guise of
news analysis," or any of the other vague but ominous phrases in the
Indianapolis address. But does it take actual legislation to get the
point across in the right quarters? Maybe just a word to the wise
is sufficient. The next week the papers carried a story about New
York's WNBC—TV, announcing that it was dropping four of its Sun-
day public affairs programs and replacing them with a magazine-for-
mat series. Coincidence? Perhaps. But the move could hardly be more
emblematic of the growing climate of cuution. "Why stick your neck
out" may become the industry motto, wherever the principle isn't
already in force.
On the other hand, some of the network rebuttals involving the

sacrosanct "freedom of the press" have tended to sound a bit ingenous.
How "free" can the press be when the vrimary outlet for national
news in the broadcast industry consists of three giant corporate com-
bines, wi tl all the attendant nierchantile, social and political pressures
this implies? The networks have been with us so long we sometimes
forget that they aren't a fact of nature but man-made structures, moti-
vated first and last, if not always, by profit. True, the network newsmen,
for the most part, are topnotch ana responsible professionals who do a
conscientious and occasionally brilliant job. But the very limitation of
their number is a barrier to a full and free flow of ideas as the represen-
tation of blacks or women among network anchor people shows all by
itself.
Ti c real question, then, is how does one compensate -f)t. restrictions

and possible abuses of network journalism—by nniltiplyin(s the out-
lets and increasing the alternative sources of information, or by White
House intimidation?
The legislation proposed by Whitehead would actually tend to re-

duce, alternatives, by making it harder for rival groups to challenge
existing TV licensees, and by extending the life of the licenses from
the present 3 to a proposed 5 years.
One obvious alternative to network programing is public televi-

sion. Indeed that was part of the rationale for Federal support, orig-
inally, and the conviction that an independent, noncommercial public
system could fill in some of the gaps applied across the board to news
and. public affairs as well as other areas. It's particularly interesting:,
therefore, to note that while Whitehead thinks commercial broad-
casters are now entitled to greater license stability, the administration
is headed in the opposite direction when it comes to public TV.
The White House has made it perfectly clear, on more than one

occasion, that it does not feel that public television—as now consti-
tuted—is ready for long-range funding (the rough equivalent of ex-
tended license terms for commercial broadcasters). Indeed, it has done
everything in its power to scuttle congressional initiatives toward this
goal, including use of the veto. However, precisely because public
television attempts to be more innovative and experimental than its
commercial counterpart, its need for fiscal security over a period of
years is all the greater. Intelligent, imaginative, creative programing
requires planning and forethought—it's as simple as that. Yet we
even hear talk of tightening the current budgetary noose, in a situa-
tion that has already resulted in severe cutbacks in adventurous PBS
production.
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far from being in jeopardy, is remarkable for the far-out examples
that keep cropping up in the press, television, films, dress and everyday
behavior.
But just because the fight isn't about what the protagonists say it's

about doesn't mean that the fight isn't serious. In fact, the fiiht is
important in the way that television is important.

Television is a negligible influence in determining opinion on par-
ticular issues or candidates. It is important as a social force, shaping
life in the almost unconscious way that the automobile has shaped life
over the past half-century. Much as the automobile yielded on un-
forseen pattern of life now known as suburbia as its end product, so
television will probably produce patterns of life not yet visible. But
already some of the social impact of television is evident.
The self-indulgent instinct, for one thing, is powerfully advanced

by TV. The best and fanciest of the world's goods are projected into
every home. Those who don't have are stimulated in the strongest way
to go out and get theirs by acts of self-assertion.
Cynicism about authority is strongly promoted. Important world

figures, traditionally magnified by remoteness, appear on the screen inuthe living room and are casually alscssed as familiars. Mere children,
exposed to rampant selling techniques, develop a precocious sophis-
tication about being taken in.
Commitment, and indeed attention, are eroded by television. View-

ers are spared the task of buying a book or going to see a concert. They
can switch from channel to channel. It says a great deal that the cur-
rent expression for alienation is a TV metaphor—"turned off."
Another social consequence of television is the widening of protest

beyond politics and economics to a cultural dimension. Since TV mar-
kets a prevailing ethos, those who would promote change feel first
obliged to fight the ethos. Thus black leaders feel required to come on
as militants, not the polite, smiling Negroes who normally appear on
TV dramas. Woman's libers affect the Cult of Ugliness to offset the
chic, smiling ladies of the TV screens.
In these conditions, the decent rill ization of TV power advocated

by the White House seems to me the very opposite of wisdom. Giving
more weight to the local community is establishing over television a
kind of vigilante authority by regional and ethnic groups, full of their
own self-importance and with little respect for national values.
The networks have national sensitivities at least dimly in mind.

Their evening news shows bespeak a high professional quality. Thus
the case for Walter Cronkite and John Chancellor and Harry Reason-
er is not the First Amendment. It is that, in a divisive time, they ex-
press values that make it easier for us to live with ourselves.



MATERIAL FURNISHED THE COMMITTEE BY THE OFFICE OF
TELECOMMUNICATIONS POLICY

EXECUTIVE OFFICE OF THE PRESIDENT—OFFICE OF TELECOMMUNICATIONS POLICY

INTERNATIONAL COMMUNICATIONS OBJECTIVES AND POLICY—INTERNATIONAL
COMMUNICATIONS BACKGROUND

The United States international communications industry consists of the in-
ternational facilities and operations of the American Telephone and Telegraph
Company' (AT&T) ; the Communications Satellite Corporation (Comsat) ; three
major "record" carriers (ITT Worldcom, RCA Globcom, and Western Union
International) ; and several other carriers serving limited geographic areas and
paticular consumer needs.
AT&T, in cooperation with foreign entities, provides end-to-end switched tele-

phone service between U.S. customers and their counterparts in other countries.
AT&T builds and operates its own transoceanic cable transmission facilities,
shares In the ownership and operation of U.S. satellite earth stations, and leases
satellite circuits from Comsat.
Comsat is a private corporation chartered by the Congress in 1962 to develop

a commercial communication satellite system capable of serving international
transmission needs. Comsat is, by FCC order, a wholesaler of satellite trans-
mission capacity, serving only as a "carrier's carrier" for AT&T and the record
carriers. It is the designated U.S. partner in, and the contractual manager of,
INTELSAT, which is an international consortium of communications entities
owning and operating the only international commercial satellite communications
system.
The three principal record carriers (ITT, RCA, WUI), in conjunction with

Western Union (domestic), AT&T, and foreign communications carriers, pro-
vide end-to-end telegraph, telex, data, and alternate voice-data services to all
foreign locations. The record carriers in effect "own" circuits in transoceanic
cables in partnership with AT&T and foreign entities, and lease satellite cir-
cuits from Comsat.

This industry structure has worked relatively well over the years in provid-
ing service to consumers, in spite of its complexity, encouraging technological
innovation, and serving U.S. interests in relation to foreign governments.
Rapidly evolving communications technologies over and under the oceans of

the world are proving to be essential tools for building the emerging global struc-
ture of peace. By significantly improving man's ability to communicate instan-
taneously over great distances, international radio services, submarine cables,
and communications satellites are essential factors in the evolution of an in-
creasingly interdependent world community.
The global communications network also has become an economic necessity.

Reliable, versatile, low-cost communications promote growth in all areas of inter-
national trade and commerce. Expanding investment in international communi-
cation facilities attests to the increasing significance of communications in the
growth of the world economy.

Radio systems, submarine cables, and satellites are combined to provide all the
nations of the world with a reliable and economic international communications
systems. Since overseas radio-telephone services were inaugurated in 1927, new
technologies and a variety of services have succeeded in answering increasing
user demands while the costs of these services have decreased dramatically.
In 1927, placing a call across the Atlantic often involved long delays, and when
the connections were made. meteorological conditions frequently disrupted the
conversation. Today, an international call can be directly dialed across land
masses and oceans with high reliability and quality via computer-selected satellite
or cable circuits.

Projections of future international communications testify to the continuation
of rapid growth. Today, there are more than 290 million telephones in the world,
and 18 million or more are being added annually. Within this decade, new
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satellites and submarine cables will multiply the existing capabilities of inter-
national communications systems fivefold or more, involving an investment of
perhaps a billion dollars or more.
Because international communication circuits have foreign as well as domestic

terminals, decisions to establish new facilities cannot be arrived at unilaterally.
Commercial and governmental negotiations with foreign partners must be entered
into and mutually satisfactory arrangements concluded in order to expand facili-
ties and services. Communications entities in virtually every other country are
owned and operated by the national government. These entities are aware of
and responsive to government interests and are immediately assisted in their
International negotiations by the foreign policy activities of their governments.
This complete integration of foreign commercial and governmental interests
trends to place TT.S. commercial entities at some disadvantage in negotiations
with foreign entities.

Until recently, communications agreements between foreign communications
administrations and private U.S. entitles were negotiated on a bilateral basis.
Increasingly, however, these agreements are enterd into on a multilateral basis.
There is no impropriety in such concerted action, and we must expect foreign
governments to make whatever legitimate arrangements they feel best further
their own interests. At the same time, it is vital that U.S. entities lie able to
participate with foreign entitles in a way that protects not only their private
commercial interests, but also the interests of the American people. The U.S.
Government has an important role in this regard in cooperating with U.S. carriers
and negotiating with the foreign entities and their governments.
The current structure of the U.S. international communications industry has

evolved within the framework of various statutory and regulatory policies.
Those policies and that structure have provided an environment in which the
United States has taken the lead in communications technology. And the appli-
cation of that technology has resulted in a variety of communications services
unsurpassed in quality and availability. Other nations entering this field are
developing increasingly competitive communications technology and services. In
order to assure its continued leadership, the United States must facilitate the
expansion of its communications industry and international communications
facilities.
In spite of our leadership role, problems have been evident to those who ex-

amined the international communications industry regulation and structure in
the past. There have been Presidential and other studies, beginning as early as
1950 with the Stewart Report. In 1959, Congressional inquiries examined poten-
tial means of restructuring the international industry, but no action resulted.
In 1962, the 'Communications Satellite Act was passed to provide a place for
satellite technology in the industry and regulatory structure. In 1965-66, an
interagency task force recommended changes. In 1968, the Rostow Task Force
proposed major restructuring, including putting all U.S. overseas transmission
under consolidated ownership, but no implementation followed. Cable and satel-
lites are the dominant, although not exclusive, modes for international com-
munications transmission. Under current U.S. regulatory practices, authorized
common carriers are limited to facilities investments and ownership in one
or the other of 'these two transmission modes. Customer services and rates are
determined in part by these arbitrary restraints on international transmission
facilities ownership 'and the concommitant regulatory control of traffic distribu-
tion. This is compounded by the current regulatory practice of allowing carriers
to earn profits only on the facilities they own.
The rapid technological advances, the growth of communication traffic, and

the expansion of communication facilities that lie ahead are clearly consistent
with U.S. interests and long-range goals and must be supported and encouraged.
Our response to this challenge, however, cannot be as ad hoe as has been the
ease in the past. Changes in regulation and industry structure may become nec-
essary in the future, as has been suggested in the past. This can be achieved con-
structively and responsibly, however, only if we have a clear recognition of our
objectives and the policy framework within which the United States Government
and the communications industry are to interact and participate in the world of
International communications.



129

OBJECTIVES AND POLICY

United States activities involving international communications for the 1070's

should reflect the following objectives:
Foster the continued development of reliable, low-cost, widespread interna-

tional communications services, taking full advantage of new technology and

conserving use of the limited electromagnetic spectrum.

Ensure that participation by the 'United States in international commercial
communications will be through the private sector.

Limit United States Government ownership of communications facilities to

those instances in which the required services cannot be obtained satisfactorily

or at reasonable cost from the private sector.
Promote constructive relationships between the United States international

communications industry and foreign entities.
Secure fair international trade opportunities for United States technology

and products to enhance our competitive position in the world communications

market and obtain the benefits of our technological leadership.
Ensure effective participation in the continued development of the INTIlLSAT

global communications satellite system, as well as appripria te national, special-
ized, or other satellite systems.

Facilitate the availability of communication links among all nations of the

world.
In furthering these objectives, the policy proposals described below are in-

tended to serve as guidelines for future Government oversight of the United

States international communications industry. Broadly stated, our policy should
be to create conditions that will allow sample competition among United States
international communications entities, reduce the need for detailed regulatory
intervention in industry decisionmaking, simplify relationships with foreign en-
tities, and promote U.S. national interests. Our specific proposals are as follows:

1. There should be no forced merger of international record carriers or of
international transmission facilities.

2. Federal regulation of carriers owning international transmission facilities
should encourage efficient utilization of both cable and satellite technology with-
out heavily detailed intrusion into the investment and operating decisions of
the carriers.

3. International communications services other than public telephone service
(e.g., record and specialized services) should be provided on a competitive basis
with only such regulatory oversight as is necessary to protect from potentially
anti-competitive practices.
4. The Communications Satellite Act of 1902 should be reviewed to determine

what changes are needed to reflect the permanent INTELSAT agreements, the
maturity of Comsat as a commercial common carrier, and the emergence of new
satellite systems.
5. There should be a thorough review of the existing authority and procedures

of the Executive Branch for exercising its responsibility for cable landing
licenses and satellite approvals, in order to permit international common car-
riers to do the advance planning and make necessary commitments with their
foreign partners with some assurance of Federal agreement and to reduce fric-
tion in governmental relations with foreign nations on these matters.
This is a policy that should be applied prospectively and implemented in care-

fully considered steps over a period of time. The Executive Branch is preparing
now to begin detailed discussions on each aspect of the policy recommendations
with the FCO and the industry, with a view toward recommending whatever
legislative or other actions may be appropriate or necessary in the future.



NOVEMBER 24, 1971.
Hon. CLAY T. WHITEHEAD,
Director, Office of Telecommunications Policy,
Executive Office of the President
11`as1i ington, D.C.
DEAR Mn. WHITEHEAD: This is in response to your October 29, 1971 request for

our opinion concerning Comsat's right to exclusive ownership and operation
of a new communications satellite system designed to improve international air
traffic control.
In an October 15, 1971, letter to your General Counsel, we outlined several legal

arguments to support the position of your Office that neither the Communications
Satellite Act of 1962 nor the various INTELSAT agreements entitled Comsat
to exclusive ownership and operation of the proposed system. Because of the
limited time then available and because we were not appraised of Comsat's Com-
peting arguments, however, we were reluctant to conclude that those arguments
conclusively permitted the new system to be adopted independently of Comsat.
Although we have still not been given Comsat's legal position, we feel after

further reflection and research that the arguments in our earlier letter are suf-
ficiently meritorious to preclude substantial legal doubts as to the soundness of
the proposed system.

Sincerely,
LEON ULM AN,

Deputy Assistant Attorney General,
Office of Legal Counsel.

OCTOBER 15, 1971.
Hon, ANTONIN SCALIA,
General Counsel,
Office of Telecommunications Potioy,
Executive Office of the President,
Washington, D.C.
DEAR Mn. SCALIA : This is In response to your October 1, 1971, request for

our views as to whether any entity other than the Communications Satellite
Corporation (Comsat) can lawfully own and operate a new communientions
satellite system designed to improve international air traffic control. An Admin-
istration policy apparently calls for the new system to be developed and owned
by the private sector. In addition to air traffic control the new system may serve
other functions such as maritime navigation services and services to permit pas-
sengers on aircraft and ships to place and receive telephone calls in transit.
Your letter mentions that the Communications Satellite Act of 1962 and

various agreements entered into by the United States as a participant in the
International Telecommunications Satellite Consortium (INTELSAT) have been
cited as forbidding control of the proposed system by any entity other than
Comsa t.

Since we have not been informed of the legal arguments upon which it is
asserted that Comsat has been given a monopoly to operate all new satellite corn-
munications systems, including the proposed one, we are hesitant to conclude
that that position is wholly untenable. In the limited time available we have de-
veloped significant arguments against the position. These are set forth in the
sections which follow.

I. COMMUNICATIONS SATELLITE ACT OF 1962

Title III of the Communications Satellite Act of 1967, 47 U.S.C. §§ 701-44
(1970), establishes Comsat as a single entity to own and operate the communica-
tions system envisioned by the Act. Two provisions of the Act clearly indicate
that Congress foresaw the eventual creation of additional satellite systems at
some future time, but no express provision vests Comsat with the authority
to own and control these new systems. Indeed, the Act and its legislative history
infer that. the creation of another entity is not precluded by the Act.
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The savings provision in the preamble to the Act sets forth the policy of
Congress regarding the establishment of additional systems:

It is not the policy of Congress by this chapter . . . to preclude the creation
of additional communications satellite systems, if required to meet unique gov-
ernmental needs or if otherwise required in the national interest. 47 U.S.C.
§ 701(d) (1070).

In the operative provisions, section 201 (a) (6) expressly recognizes that other
systems were contemplated for it declares that the government may utilize other
systems under conditions parallel to the savings provisions of the above-quoted
section. Section 201 (a) (6) states:

the President shall . . . take all necessary steps to insure the availability
and appropriate utilization of the communications satellite system for general
governmental purposes except where a separate communications satellite system
is required to meet unique governmental needs, or 18 otherwiae required in the
national interest. 47 U.S.C. § 721(a) (6) (1970) (emphasis added).
Presumably, if the new system, as a factual matter, can be justified us in the

national interest or required to meet unique governmental needs the 19439 Act
expressly permits it.

Section 305(a) grants to Comsat the authority to "(1) plan, initiate, construct,
own, manage, and operate . . . a commercial communications satellite sys-
tem. . . ." 47 U.S.C. § 735(a) (1) (1970). As first introduced, this section referred
to systems. H.R. 11(40) This was changed to the singular by the Senate. This
deliberate action and the Act's consistent use of the term system in lieu of
systems is, in our opinion, an indication that the Act only intended that Comsat
be given control over the single system then contemplated. Since the Act did
foresee the eventual creation of additional systems but did not vest their control
solely in Comsat, the subsequent creation of new controlling entities cannot be

said to have been precluded by the Act.
Although we have not had the time to read all of the extensive legislative

history of this Act, we believe that the record sufficiently reinforces this conclu-

sion. It is true that the legislative history is replete with statements to the

effect that the Act creates a private monopoly. These statements, however, clearly

reflect the de facto, not the de jure consequences of the Act. For example, in

House hearings FCC Chairman Minnow stated the universal assumption con-

cerning why a monopoly was being created

[I]t is generally accepted that for the foreseeable future only one commercial

space communications system will be technicallw and economically feasible. Hear-

ings Before the House Committee on Interstate and Foreign Commerce on

H.R. 10115, 87th Cong., 2d Sess., pt 2, at 400 (1062).

Although recognizing that at the time other systems were not technically

or economically feasible, there is clear evidence of legislative intent that comple-

mentary or competing systems be legally permissible. Congressman Harris, the

floor manager of the bill, stated the intent of section 102(d) (47 U.S.C. § 701(d),

suprn ). as understood by members of the House Committee in Interstate and

Foreign Commerce which reported the bill:

rut was. agreed that it was not the intent of the Congress by this Act to

preclude the creation of an additional communications sysem or systems . . . .

108 Cong. Ree. 7523 (May 2. 1962)1

More significant, perhaps, are the remarks of Senator Church concerning his

successful amendment of section 201 (a) (6). As originally introduced this provi-

sion allowed government use of another satellite system only if a unique go
vern-

ment interest so required. Section 102(d) on the other hand stated in addition

The complete statement of Congressman Harris came on an amendm
ent to section

102 (d1 which he described as follow
s: .

Mr. HARRIS. Mr. Chairman, this is a
n amendment suggested by our distinguished Speaker

of the House with whom I 
conferred on this logialetion concerning two or three matters that

we thought would strengthen it. I have not had an opportunity to discuss it with the

committee, but paragraph (d) in the. committee bill is a provision that was included at
the outset and had to do with reserving the right to the Government'. to provide an Midi-

tional system shonld it be determined in the public interest. But as the 'Clerk read
moment ago, it is approached in a negative wny. In other words, as .originally proposed, T

assume at the council level in the administration, or somewhere along the line. I em not

sure -Jost Where, this was a provision in various nropOsnlsc and the committee did not

disturb it. But it was agreed' that it was 'nett the intent of the Congress by this net to
preclude the creation of an additional communication satellite- system or systems, rind so
forth. I thought'. the suggestion made by our distingnished Speaker was very good, that we
shonld take a positive tnther than a negative approach.
The amendment, therefore, is that Congress reserve to -itself the right to provide an

additional communientions satellite system if required to meet unique governmental needs
or if otherwise required in the national interest.
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to this reason, • the Congressional intent to allow additional systems if the
national interest so required. Senta or Church's amendment was elearly intended
to make the sections uniform ...In explaining the necd for his amendment, Senator
Church made the following significant statement concerning the purposes and
policies of these sections :
Mr. CH [moil. Mr. President, the purpose of this amendment is to ma lw the

operative language of the bil litself conform with one of its most important
declared purposes. Under the declaration of policy and purpose of the bill, section
102 (d) reads:
(d) It is not the intent of Congress by this Act to preclude the use of the

communications satellite system for domestic communication services where
consistent with the provisions of this Act nor to preclude the creation of addi-
tional communications satellite systems, if required to inset unique governmental
needs or if otherwise required in the national interest.
The wisdom of the last clause "or if otherwise required in the national interest"

is perfectly apparent. We cannot now foretell the corporate instrumentality
established by this act will serve the needs of our people. If it should develop
that the rates charged are too high, or the service too limited, so that the system
is failing to extend to the American people the maximum benefits of the new
technology, or if the Government's use of the system for Voice of America broad-
casts to certain other parts of the world proves to be excessively expensive for our
taxpayers, then certainly this enabling legislation should not preclude the
establishment of alternative systems, 'whether under private or public manage-
ment. And just as certainly is that gateway meant to be kept open, Just in case
we should ever have to use it, by the language to be found In the bill's declara-
tion of policy and purpose to which I have referred. 108 Cong. Rec. at 16362
(August 13, 1962)
So far as we have been able to determine there were no dissents to this analysis.
One argument that Comsat may be able to assert in its favor is a section

1.02(d) implication that only systems which are required to meet "unique gov-
ernmental needs" or required in the "national interest" can be owned and
operated by other organizations. Since we understand from your memorandum
that the air traffic control system can be justified factually as in the national
interest, this section should not be a bar to the new system in any event.
Even if the new system were not required in the national interest, however,

several arguments can be made to the effect that section 102(d) was not in-
tended to be exhaustive but merely illustrative of reasons why a new, non-
Comsat system is possible. For example, if the two savings provisions were in-
tended to be exhaustive, Congress would be likely to use the word "solely" to
clarify the scope of exceptions. In addition the legislative history which we
have already cited, particularly Senator Church's statement, indicates that other
independent systems are possible for the brnadest of reasons.
A third argument In this regard Is a rule of statutory construction holding that

statutes be construed as furthering public policy rather than derogating from it.
2 J. Sutherland, Statutes and Statutory Construction § 5901 (1948). In this con-
nection, section 102(c) states that activities of Comsat "shall be consistent with
the Federal antitrust laws." 47 U.S.C. § 701(c) (1970). The legislative history
also indicates that antitrust policies were not overriden by this Act. Since the
Congress has repeatedly, in this statute and elsewhere, indicated a public policy
against monopoly situations, we believe that Comsat has a heavy burden to
prove that section 102(4) implies an intent to preclude the establishment of an
Independent air traffic control system.

IT. INTELSAT AGREEMENTS

As we understand it, Comsat has been designated as the United States oper-
ating entity for the International Telecommunication Satellite Consortium,
INTELSAT. Since 1964, this organization has been governed by the Agreement
Establishing Interim Arrangements for a Global Commercial Communications
Satellite System, 15 U.S.T. 1705, T.T.A.S. No. 5646 (August 20, 1964).
In examining this and subsequent executive agreements, we have not discov-

ered any express provision that would grant Comsat an exclusive monopoly over
the proposed air traffic control system. Although we do not have the advantage
of the extensive legislative history that was available regarding the 1962 Act,
other extrinsic evidence reinforces the conclusion that Comsat was not in-
tended to have a monopoly by the terms of the Interim Agreement.
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The Interim Agreement was signed at the initiative of the United States,

two years after the 1962 Act. It is clear that INTELSAT is the outgrowth of the
Act's directive to the President. to "insure that timely arrangements are made
under which there call be foreign participat ion in the establishment and use of a
communications satellite system." 47 U.S.C. § 721(a) (5) (1970). The INTELSAT
provisions mesh completely with those of the earlier Act. For example, the pre-
amble states the desire to establish "a single global commercial communications
satellite system." 1 U.S.T. at 170(1. The use of the singular is, significantly, the
same as in the 1962 Act.
In such (.ircumstances, a rule of statutory construction requires statutes in

puri materia 1)4, eonstrued towstltel..' This permits the reasonable assumption
that the intent loos ()I' both the Act. and the Agreements are he same. Since we
have e.oachuied that the Act des not. preclude additional systems, the Agree-
ment ,should not preclude t hem either.

Another rule of statutory construction requires that the practical interpreta-
tion of persons working pursuant to the terms of a particular provision be given
consideration. In this connection it, is significant that to date INTELSAT has
never provided navigation or public communication services to ships or air-
craft.
As noted, the interim Agreement went into effect in 1064. A permanent agree-

ment to supersede that Agreement Was approved by INTELSAT members on
May 21, 1971, and has been signed by the United States. It will probably have
I he requisite number of signatures by early 1972. This permanent agreement,
ogether with statements by the United States interpreting INTELSAT as not
enc(»npassing the air traffic control system can serve to indicate the intended
construction of the executive agreements.

Article III (a ) of the new Agreement states that the prime objective of the
organization is in "international ,public telecommunications services." Other
provisions of this Article permit INTELSTAT to include domestic public tele-
communications and speeialized communications only if they do not impair
the abilty of INTELSAT to acheve its prime objective. Thus, the Agreement
clearly indicates that no monopoly on telecommunications systems was intended,
at least in these other areas.
Even if we assume that INTELSAT does have a monopoly for "international

Public telecommunications services," an assumption not warranted by express
provisions of the Agreement, there arises a factual question of whether the
air traffic control system constitutes such a service. Article 1(k) indicates that
the proposed system is not such a service :
"Public telecommunications services" means fixed or mobile telecommunica-

tions services which eon be provided by Lsatellite and which are available for
use by the public, such as telephony, telegraphy, telex, facsimile, data trans-
mission, transmission of radio and television programs between approved earth
stations having access to the INTELSAT space segment for further transmission
to the public, and leased circuits for any of these purposes; but excluding those
mobile services of a type not provided under the Interim Agreement and the
Special Agreement prior to the opening for Ni gnatttre of this Agreement, which
are provided through mobile sin How; operating directly to a satellite which is
designed, in whole or in part, to arin 1 ion or //turf/in/43 radio navigation." (Empha-
sis added).
The clear impact of this provision is two-fold: (1) the New Agreement ex-

pressly excludes an air traffic control system and (2) the Interim Agreement, as
Interpreted in this provision (lid not cover the proposed system.
In conclusion, our research indicates that substantial arguments can be made

for the proposition that neither the 1962 Act nor the INTELSAT Agreements
were intended to grunt. Comsat a completely monopoly over all future telecom-
munientions satellite systems. We would caution that this dispute will likely
rise at a later time when tile Federal Communications Commission will be

required to make a separate legal inquiry in connection with any licensing pro-
ceedings for the new system. By that time, Comsat and any other interested orga-
nization presumably will hove developed complete legal arguments in support
of a contary conclusion.

Sincerely,
WILLIAM H. REHNQUIST,
Assistant Attorney General,

Office of Legal Council.

2 See 2 J. Sutherland, Statutes and Statutory Construction §§ 5201-11 (1848).



OFFICE OF TELECOMMUNICATIONS POLICY STUDIES AND RESEARCH CONTRACTS AT FEB. 16, 1973

Year contract let Purpose
Total

amount

1970

Sachs/Freemair Associates Inc__ To identify the information and associated analytical techniques to solve $88, 941
certain electronic-communication compatibility problems.

Stanford Research Institute  To define an initial Government spectrum measurement/mandarin pro- 102, 755
gram which is capable of spot checking and confirming Federal Govern-
ment usage by each of the several radio services throughout the radio
spectrum.

HRB-Singer   To expand the data hose and to continue development of the data proces- 286, 326
sing capabilities of the Office for Frequency Management. In addition,
provide for technical assistance, simplification of procedures and im-
provements in the operation of the system.

General Electric  To provide the technical foundation for coorrlinating spectrum utilization 126, 227
of communication satellites in geostationary orbit. Develop economic
considerations for the above.

NASA    Measure transmission loss occurrence for realistic configurations of an 500, 000
earth station and several terrestrial radio relay stations, emphasizing
off-great-circle configurations of antenna beams, and beam elevation
angels typical of each stations in a domestic system. Develop the capa-
bility to extrapolate the rosults to other locations, time and I requencies
by determining the relative influences of the different mechanisms, such
a precipitation scatter, their governing relationships and their correla-
tions with available meteorological parameters.

FISCAL YEAR 1970

National Academy of Sciences.. _ To continue to provide guidance to the Director of Telecommunications
Policy in formulating a methodology for determining the economic and
social valise of the electromagnetic spectrum iii such a way that those
values may be incorporated into the spectrum management process.

FISCAL YEAR 1971

Versar, Inc 

Quantum Science Corp _

_ To investigate the feasibility of developing EMC measures which could be
easily obtained from electronic/communication equipment and applied
to solving spectrum management problems.

To assist in identifying possible notional policy issues in the general area
of data communications and related computer systems, and to provide
realistic projections for the future of data communications through 1975.

86,800

29, 000

39,100

FISCAL YEAR 1972

Georgia Institute of Technology._ _ Analysis of the file utilization, the data involved, and the hardware/soft-
ware conliguration(s) which are or will be available.

101,051

Resource Management Corp  To provide estimates of average investment and operating costs of existing
cable systems.

24,488

Ross Telecommunications Engi- Perform engineering analyses to determine radio frequency interference
nearing Corp. constraints on the number of domestic satellite earth stations,

Stanford Research Institute_ ___ To estimate which of the domestic satellite applicants would establish
satellite communication facilities were the FCC to grant authorizations
before December 1972 to all of the current applicants.

29,

27,

867

000

Becker & Hayes    To catalog, classify arid process 01 P's data bases on the estimate of 3,750
documents.

14,255

Malarkey, Taylor & Associates__ _ Investigated the feasibility of alternative pilot projects to demonstrate
uses of broadband communications networks.

68,200

National Economics Research To assist OT P in the determination of the costs of pi oviding programing of 69,000
Association. CATV systems.

Stanford Research Institute  To study the optimal mix of international telecommunications facilities ._ 28,326
Computer Sciences Corp_ _ _ To assist in the development of a computerized telecommunications

management information system in order that OTP may benefit from
the cost savings and resource allocation efficiencies inherent in advanced
automatic data processing techinques.

7,800

System Application Inc  To perform analyses arid studies in the area of land mobile radio com-
munications.

84,311

Guatney & Jones    To provide detailed information regarding alternative methods by which
the President may activate, authenticate, confirm and terminate the

38,800

Emergency Broadcast System.
Systems Application Inc  To develop quantitative information on the outputs and costs of various

functions which underlie the pi °vision of end-use services by the
existing COMM Illations common carrier.

84,877

Peat, Marwick, Mitchell & Co ___ To study possible modifications to the Unform System of Accounts for 108,050
Class A and Class B Telephone companies to better serve the informa-
tion needs of the existing regulatory process.

(134)
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OFFICE OF TELECOMMUNICATIONS POLICY STUDIES AND RESEARCH CONTRACTS AT FEB. 16, 1973—Continued

Total
Year contract let Purpose amount

Dittberner AAociates  To identify and qualify the economic impacts of alternative policies for $95, 000
interconnection of customer-owned equipment, including privately
operated systems, to the common carrier network, for a range of alterna-
tive interconnection.

Jack Fsucett Associates  To study multi-part tariffs in pricing selected common carrier services  28„ 845
General Electrit  To develop the analytic models defining the trade-offs between corn- 121, 750

munications, computation and storage in teleprocessing systems; to
develop the analytic models necessary to examine the economies of
scale in large-scale teleprocessing systems when all factors in addition
to pure computation power are cons'dered.

Clendenon & Brown  Survey potential utility of closed circuit television with 2-way voice by 5,000
Federal departments and agencies.

Mitre Corp  To determine the potential effectiveness of modern communications 99, 326
facilities and services for improving operations of Government, and
to survey the Executive Office of Inc President, as representative, to
recommend changes and improvements for enhancing operations.

Teleconsult Inc.   To survey existing institutional arrangements affecting United States- 32, 231
Latin American telecommunications and to assist in developing recom-
mendations for improving such relations.

Arthur D. Little, Inc  To purchase a comprehensive study describing the telecommunications 20 000
industry in 35 countries and integrating a broad cross section of
telecommunications data relating to the complex relationships among
technology, markets, economic development and regulatory policy.

FISCAL YEAR 1973

Law Enforcement Assistance To support the Los Angeles Command Control Communications project 15, 000
Administration, to assist in the development of an innovative command and control

system.
Courtest Associates  Provide the necessary personnel, services facilities and materials for the 13 695

Conference on Communications Policy Research (Nov. 17-18, 1972).
University of Denver  To identify, describe and analyze alternative technological systems for 51, 700

delivering broadband communications services to rural areas together
with estimates of their costs as a function of selected service levels.

International Data Systems Corp  Tutorial report on controlled access in teleprocessing systems. Special 2,475
attention will be given to the present and potential access problems,
to formulate the management, legislative and regulatory options avail-
able to complement teclnical solutions to the problem, and evaluate
those options.

Dr. Donald J. O'Hara  Study economic efficiency of the use of the radio spectrum with principal 2, 498
reference to 2700-2900 MHz bands. ifr4

Dr. Marshall Jamison  Prepare a detailed cost study and report setting forth and evaluating 14, 800
the significant cost elements of a typical direct broadcast satellite
COBS) system.

Transcom, Inc  Analyze economic aspects of the mix of telecommunications facilities in 2, 500
the Pacific Basin.

RESOLUTION ADOPTED BY EXECUTIVE BOARD OF COMMUNICATIONS
WORKERS OF AMERICA

BROADCASTING—OR "NARROWCASTING"?

The language of George Orwell's "1984" was "Newspeak," by which truth be-
came falsehood and freedom became slavery.
Recent activities of the Executive Office of the President has indicated that the

Nixon Administration has made an Orwellian policy decision to continue its at-
tacks on the First Amendment to the Constitution, by attempting to bring the
free press under White House control. If the Administration succeeds, it will
make broadcasting into "narrowcasting."
The key issue in the "Pentagon Papers" case was that for a 2-week period, the

First Amendment was in a state of suspension by a court edict, which was rolled
back by a 1-vote margin in the Supreme Court. Regardless of the merits of the
Vietnam war, the press should have been free of government interference in the
publication of the papers, since genuine national security was not involved.
In November 1969, Vice President Agnew opened the administration attack

on the free press, by his criticism of the broadcasting industry. Since that time,
he and others speaking for the President have increased the drum-fire of hostility
toward broadcasters and other news media.
Late in 1972, the Administration succeeded in its attempt to subjugate the

Corporation for Public Broadcasting, which had been established by the Con-
gress in 1967 as an independent entity. The Administration has all but eliminated
effective public affairs programing on the public broadcasting network. Its efforts
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inelmled the "divide and conquer" strategy, which pits the local public stations
against the Corporation on fund allocation, program content and other important
matters.
In I )ecember 1972, Dr. Clay T. Whitehead, Director of the White Houre Office

of Telecommunications Policy, unveiled the latest assault on the free press. In
the guise of helping broadcasters by increasing the licence period frfan 3 to 5
years. the White House is also intending to make broadcasters hesitant.to present
network news and programing by exercising more "local responsibilitly."
Dr. Whitehead's December 18 speech is replete with high-sounding p4rases

about ways in which broadcasters can "offer the rich variety, di rsitY and
creativity of America" on television, and how "the truly professiona journalist
recognizes his responsibility to the institution of a free press."
In connection with a discussion of the "Fairness Doctrine," Dr. 'Whitehead

stated: "For too long we have been interpreting the First Amendment to fit the
1934 Communications Act," calling that interpretation an "inversion of values."
Dr. Whitehead has proposed that Congress enact his bill, which would have as

sweeteners the 5-year license renewal and more stringent reqirements for cit-
izens groups to challenge license renewals. The dangerous part of the Whitehead
proposal is that government takes unto itself power to determine whether the
individual station has been programing to meet vague and undefined govern-
ment standards. The Communications Act, in its 38 years. never has given
government the power to intervene in program content. The Whitehead bill
would have that practical effect.
The Executive Board of the Communications Workers of America, recognizing

the fragile nature of our First Amendment freedoms, hereby condemns the White
head proposal and urges the Congress to take no action thereon.



Thursday 2/15/73

9-00 We ir;ave invited all the Assistant Directors to Mr. Whitehead's
hearing before Sen. Pastore on Tuesday. Feb. 20, at 11200
in Room 5115 of the New SOB.

Recommended they get there about 10 30.

HEARING
2/20/73
114)0 a.m.



'larch 14, 1973

Mr. Everett FT. Erlick
Senior Vice President and neneral Counsel
American Droadcasting Companies, Inc.
030 Avenue of the Americas
New York, New York i0nI9

Dear rvl.

We have correcteA and sent back to the Senate
Subcommittee on Communications the transcript of
Tom Whitehead's testimony before SenAtor Pastore
on February 20. T founet the referenee to violenec
in children's programming which you brought to my
attention.

You were right. Tom die! imply that there was
a present trend toward more violence in chilrlren's
programming. The corrected transcript, however,
makes clear that thin is not a current trene.

CC:

Bnst reaards.

DO Records
DO Chron
Mr. Whitehead

/7
Eva
GC Subject

// 

GC Chron
Goldberg Chron

Sincerely,

Henry noldbera
Acting neneral Counsel
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FOR RELEASE After 2:00 P.M., Thursday, January 6, 1972

COMMISSION SUPPORTS COUNTER-ADVERTISING
FOR CERTAIN TYPES OF PRODUCT COMMERCIALS

The Federal Trade Commission announced today, in a statement submitted to the Federal Communi-
cations Commission, that it supports the concept of "counter-advertising", i.e., the right of access to the
broadcast media for the purpose of expressing views and 122,itions on controversial issues that are raised by
commercial advertising.

The statement was submitted in response to the F.C.C.'s Notice of Inquiry concerning the Fairness
Doctrine, particularly in response to Part III of the Inquiry, entitled "Access to the Broadcast Media as a
result of Carriage of Product Commercials".

Counter-Advertising, in the F.T.C.'s view, would be an appropriate means of overcoming some of the
shortcotnimgs of the FTC's regulatory tools, and a suitable approach to some of the present failings of
advertising which are now beyond the F.T.C.'s capacity. The Commission noted that certain identifiable
kinds of advertising are particularly susceptible to, and particularly appropriate for, recognition and allow-
ance of counter-advertising, because of characteristics that warrant some opportunity for challenge and
debate. Identifiable categories, along with examples of each, are as follows:

• Advertising asserting claims of product performance or characteristics that explicitly raise contro-

versial issues of current public importance.— Claims that products contribute to solving ecological

problems, or that the advertiser is making special efforts to improve the environment generally.

Advertising stressing broad recurrent themes, affecting the purchase decision in a manner that
implicitly raises controversial issues of current public importance. — Food ads which may be

viewed as encouraging poor nutritional habits, or detergent ads which may be viewed as contri-
buting to water pollution.
Advertising claims that rest upon or rely upon scientific premises which are currently subject to

controversy within the scientific community. — Test-supported claims based on the opinions of
some scientists but not others whose opposing views are based on different theories, different
tests or studies, or doubts as to the validity of the tests used to support the opinions involved in
the ad claims.
Advertising that is silent about negative aspects of the advertised product. — Ad claims that a
particular drug product cures various ailments when competing products with equivalent efficacy
are available at substantially lower prices.

9-0107
(more)
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Stating that it is not essential that counter-advertising be presented in the 30 or 60 second spot format
so frequently utilized for commercials, the FTC suggested that "licensees might make available on a regular
basis five minute blocks of prime time for counter-advertisements directed at broad general issues raised by
all advertising involving certain products, as a way of fulfilling this aspect of their public service responsi-
bilities."

The Commission said it defers to the FCC concerning the precise methods of implementation, but
urged that "the following points be embodied in any final plan:

1. Adoption of rules that incorporate the guidelines expressed above, permitting effective access to
the broadcast media for counter-advertisements. These rules should impose upon licensees an affirmative
obligation to promote effective use of this expanded right of access.

2. Open availability of one hundred percent of commercial time for anyone willing to pay the
specified rates, regardless of whether the party seeking to buy the time wishes to advertise or 'counter'
advertise. Given the great importance of product information, product sellers should not possess monopo-
listic control by licensees over the dissemination of such information, and licensees should not be permitted
to discriminate against counter-advertisers willing to pay, solely on account of the content of their ideas.

3. Provision by licensees of a substantial amount of time, at no charge, for persons and groups that
wish to respond to advertising like that described above but lack the finds to purchase available time slots.
In light of the above discussion, it seems manifest that licensees should not limit access, for discussions of
issues raised by product commercials, to those capable of meeting a price determined by the profitability of
presenting one side of the issues involved. Providing such free access would greatly enhance the probability
that advertising, a process largely made possible by licensees themselves, would fully and fairly contribute
to a healthy American marketplace."

###



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

•
In the Matter of

The Handling, of Public Issues Under )
the Fairness Doctrine and the Public )
Interest Standards of the Communica- ) Docket No. 19260
tions Act. •

Part III: Access to the Broadcast Media
as a Result of Carriage of
Product Commercials

STATEMENT OF THE FEDERAL TRADE COMMISSION 

A. Introduction 

The Federal Trade Commission submits this statement

to the Federal Communications Commission as an expression

of its views with regard to Part III of the FCC's Notice.

of Inquiry concerning the Fairness Doctrine, i.e., that

part of the inquiry entitled "Access to the Broadcast

Media as a Result of Carriage of Product Commercials".

As an agency with substantial responsibility for and

experience with the regulation of advertising practices

and the development and enforcement of official policy

respecting the impact of advertising upon the economy,

the Federal Trade Commission believes that it has infor-

mation and views that are relevant to this proceeding,

specifically with regard to the economic nature and

market impact of broadcast advertising and with regard



to appropriate governmental responses to these aspects

of advertising. The following comments express the

Commission's support for the developing concept of

"counter-advertising", or the right of access, in

certain defined circumstances, to the 'broadcast media

for the purpose of expressing views and positions on

issues that are raised by such advertising. Although

the Commission recognizes the potential complications

irand various difficult .problems with regard to iMplemen-(

tation and possible ultimate effects, the Commission

is of the view that some form of access for counter-

advertising would be in the public interest.

None of the comments contained in this statement

should be construed to indicate the Commission's views

or position with regard to any issue involved in any

adjudicative matter. Indeed, this presentation is

based on policy considerations, and avoids specific

examples of the general points conveyed in order to

prevent any possible prejudgment of cases before the

Commission in an adjudicatory posture.

B. Magnitude of the Problem 

While much has been said in submissions by other

parties concerning the social and cultural impact of



broadcast advertising upon the national character,

relatively little attention has been paid to the

economic role of advertising apd its proper place

as a pro-competitive and pro-consumer 'force in a

free enterprise economy. It is, however, from this

latter perspective that the Federal Trade Commission•

approaches the question of determining a responsible,

effective governmental 'posture vis-a-vis broadcast

advertising. While others have sought additional

or different access rights premised upon a social or

.c144.1yEal view of advertising, such considerations

are beyond the scope of this statement.

It would be difficult to overstate the significance

of the advertising mechanism in the modern free enter-

prise economy. To a society that values highly

individual choice, the maximization of consumer

welfare, and technological progress, fair and

effective advertising must be of critical importance.

The technique of advertising permits producers to

speak directly to purchasers concerning these major

"9••



economic decisions. This opportunity enables the

consuming public to IDe sufficiently informed of the

range of available options to be in a position,

without external aid, to define and protect their

own interests through marketplace decision-making. .

Advertising further provides sellers both a vehicle

and an incentive for the introduction of new produc-zs

and new product improvements.

It is.beyond dispute that for a host of consumer

goods, broadcast advertising plays a predominant role

in the marketing process. In 1970, advertising

expenditures in this country totaled almost $7 billion

or approximately $115.00 per family in the United

States. $3.6 billion of this sum, or about $60.00

per household, was devoted to broadcast advertising.

The vast bulk of all broadcast advertising--$3.2

billion, or $52.00 per family--was television adver-

tising.

Broadcast advertising is dominated by a relatively

few major companies. In 1970, fewer than 100 firms

accounted for 75% of all broadcast advertising

expenditures. Ten firms were responsible for over

22% of all broadcast advertising expenditures, and

the comparable figure for television advertising is
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even higher. The top ten television advertisers spent

almost one-quarter of the money spent for television

advertising; the top five alone accounted for over 15%.

Moreover, mare than half of all TV broadcast advertising

expenditures were accounted for py five product categories

--food, toiletries, automotive products, drugs, and

soaps and detergents--and the figure would have been

even higher had cigarette advertising been included.
•

Significantly, sales presentations for these products

• 
often raise issues, directly or implicitly, that relate

to some of the nation's most serious social problems--

drug abuse, pollution, nutrition and highway safety.

Much of advertising is truthful, relevant,

tasteful and - taken as a whole - a valuable and

constructive element in this nation's free competitive

economy. On the other hand, it is widely asserted that

advertising is capable of being utilized to exploit

and mislead consumers, to destroy honest competitors,

to raise barriers to entry and establish market power,

and that there is a need for government intrusion to

prevent such abuses.

It is plain that television is particularly effective

in developing brand loyalties and building market
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shares. The careful combination of visual and sound

effects, special camera techniques, the creation of,
4

overall moods, and massive repetition can result in

a major impact upon the views and habits of millions

of consumers. Thus, television has done more for

advertising than simply providing animation to the

radio voice; it has added a new dimension'tO the

marKeting process."

Finally, advertising today is largely a

one-way street. Its usual technique is to provide

only one carefully selected and presented

* Television is now "an intimate part of most people's

lives and is a major factor in affecting their attitudes,

in bringing them information, and in setting their life •

styles." While Houte Conference Report on Food, Nutritis.n

and Health, 2. See Banzhaf v. F.C.C., 405 F.2d 1082

(D.C. Cir. 1968), cert. denied, 396 U.S. 842 (1969):

"Written messages are not communicated unless

they are read, and reading rec2uires an affirma-

tive act. Broadcast messages, in contrast, are

'in the air' . . . . It is difficult to

calculate the subliminal impact of this per-

vasive propaganda, which may be heard even if

not listened to, but it may reasonably be

thought greater t'r:an the impact of the written

word." 405 F.2d at 1100-01.

See also Capital Broadcasting Co. v. Mitchell, Civ.

Action No. 3495-70 (D.C. Cir., Oct. 14, 1971), uphold-

ing the constitutionality of the Congressional ban on

broadcast advertising of cigarettes.

rt• ••••• •



aspect out of a multitude of relevant product charac-

teristics. Advertising may wellbe the only important

form of public discussion where there presently exists
•••=1IMM.

no concomitant public debate. At times, this may

produce deception and distortion where the self-interest

•
of sellers in disclosure does not coincide with the

consumer's interest in information.

All of these elements of the modern-day advertising

mechanim combine to endow broadcast advertising' with

an encIrmous power to affect consumer welfare.

C. The Role of the Federal Trade Commission in 

Advertisinc! Reculation 

As a matter of first priority, the FTC is committed

to a program designed to remedy the dissemination of

false advertising. Ads that are false or misleading

clearly possess the potential of conveying misinforma-

tion, distorting resOurce allocations, and causing

competitive injury. The FTC is empowered to proceed

against such advertising and constantly strives to do

so, primarily by means of administrative litigation,

seeking various remedies that will vitiate the effects

of the challenged deception.

It is important, however, to recognize two limita-

tions upon litigation as a tool in the regulation of
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deceptive advertising. First, lalgation is generally

a lengthy and very costly device for the resolution of

conflicts and in many instances cannot be succesfully

concluded until the damage has been done. Further,

the Commission's resources are far too small to permit

a formal challenge to every cake of deception coming
•

to its attention, and we may select priorities that

result in our neglect of some important instances of

advertiting-abuse. Second, the prdcess may

be a relatively unsatisfactory mechanism for determina-

tion of the truth or accuracy of certain kinds of

advertising claims. As suggested below, some

advertising is based on "controversial" factual

claims and opinions, and litigation may fail to

resolve the controversies involved.

The FTC has recently undertaken to utilize a

supplementary tool for the encouragement of truth-in-

advertising. This technique is the systematic use of

information-gathering and public-reporting authority

under Section 6 of the FTC Act, in the form of a

program of submission, by all advertisers in selected

major industries, of substantiation for advertising

claims, for evaluation and use by the general public.

While this program alleviates some of the shortcomings

of litigation, it is nevertheless subject to two major



limitations. First, this particular program can deal

effectively with only those claims that purport or

appear to be "objectively verifiable", i.e., claims

which, if sot forth carefully, must be based on and

supported by labor,tory tests, clinical studies, or

other fully "acleg.ute" substantiating data. Second,

this program also is limited by the extent of available

resources, ven if the• program succeeds in its expressed

goal of seeking and then screening substantiating data

with respect to a different product line each month, it

will not reach most of the broadcasting advertising

that appears each broadcast season.

In addition to being truthful, it would be desirable

for advertising to be "complete" in the sense that it makes

available all essential pieces of information concerning

the advertised product, i.e., all of the information

which consumers need in order to make rational choices

among competing brands of desired products. Where the

advertising for a particulariroduct fails to disclose

the existence of a health or safety hazard involved in

the use of the product, or where it fails to provide

some other "material" informational element in a

circumstance in which such nondisclosure results in

a misleading impression concerning the advertised
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product, the FTC is empowered- to require clear and

conspicuous disclo-sure of the relevant warning or

other information, through litigation and/or rulemaking

procedures., 'Moreover, failure to disclose performance

or quality data in a manner that would facilitate
•

comparison of the value of all competing brands is

also within the power of the FTC to correct, at least

in those circumstances in which the nondisclosure

denies f_o consumers the kind of . information Which is

found.essential to the proper use of the advertised

product.

The FTC's efforts to foster "completeness" by

means of such disclosures is subject to two impedi-

ments. First, required disclosures mustpi,Impate for

consumer attention with the advertiser's own theme

and message. Given the limitations of short commercials,

it is usually impossible to require inclusion of the

entire range of material information which consumers

need and should have for intelligent shopping.* Second,

* The average 30 second spot contains only one major
selling point. Yet the consumer may wish to make his or
her choice with regard to many products on the basis of
a potential multitude of relevant characteristics. See
Testimony of Thomas C. Dillon, Hearings on Modern
Advertising Practices Before the Federal Trade Commis-
sion, October 22, 1971, p. 322, 343. (All citations
from the Hearings on Modern Advertising Practices are
from the uncorrected transcript, and may be supplemented
or contradicted by other testimony appearing elsewhere
in the transcript.)

""Attlitt,ressilmww.ss7,7- trs.7...s.rsts,rss.-rs.sr—t ,st ^. • • se. •sr, "Pdft...rtfitIWItirrtrt.......rWrstorsorstsrstwr,.-smarirsoposs ,
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the FTC's efforts aie necessarily aimed at imposing

disclosure requirements upon advertisers who may

believe the.i:r self-interest is hindered by the

dissemination of the information in queFtion. In

such cases, on cannot expect the disclosures to

be presented as clearly or effectively as would be_

the case of presentations by advocates who  believe
-tr

in the information and want it to be used by viewers

and consumers.

D. The Role of Counter.-Advertising 

The Commission believes that counter-advertising

would be an appropriate means of overcoming some of

the shortcomings of the FTC's tools, and a suitable

approach to some of the failings of advertising which

are now beyond the FTC's capacity. While counter-

advertising is not the only conceivable technique,

regulatory or otherwise, for ameliorating these

problems, it may be the least intrusive, avoidi
ng as it

does the creation of additional governmental ag
encies or

... further direct inhibitions on what advertisers can 
say.

Counter-advertising would be fully consistent wit
h,

and should effectively complement, the enforce-

ment policies and regulatory approaches of the FTC
,

to foster an overall scheme of regulation



and policy which would deal comprehensively with many

important aspects of adverising, to insure with

greater certainty that advertising serves the public

interest.

Any attempt to implement a general right of access

• •
to resoond to product commercials must allow licensees 

a substantial degree of discretion in deciding which

commercials warrant or require access for a response.

Certainly, it is implicit in the foregoing discussion

that pot all product commercials raise the kinds of

issues or involve the kinds of problems which make

counter-ads an appropriate or useful regulatory device.

It is equally clear, however, that the licensee's

discretion should be exercised on the basis of general

rules and guidelines which should, inter alia, specify

the general categories of commercials which require

recognition of access rights.

The FTC believes that certain identifiable kinds

of advertising are Particularly susceptible to, and

particularly appropriate for, recognition and allowance

of counter-advertising, because of characteristics

that warrant some opportunity for challenge and debate.

Such an opportunity has not been afforded sufficiently

by means of broadcast news or other parts of programming,
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and it is unlikely that it will ox can be so afforded

by such means at any time in the future. Hence, it

is believed that challenge and debate through counter-

advertising would be in the public interest with

respect to the following categories of advertising:

1. Advertising asserting claims of nroduct
performance or characteristics tbat ici 
raise controversial issues of current public 
importance.

Many advertisers have responded to the public's
•

growing concern with environmental decay by claiming

that:their products contribute to the solution of

ecological problems, or that their companies are

making special efforts to improve the environment

generally. Similar efforts appear with respect to the

public's concern with nutrition, automobile safety,

and a host of other controversial issues of current

public importance. While other approaches could, of

course, be devised, the most effective means of assuring

full public awareness of opposing points of view with

regard to such issues, and to assure that opposing views

have a significant chance to persuade the public, is

counter-advertising, subjecting such issues to "free

and robust debate" in the marketplace of ideas.

The FCC has apparently already recognized the

existence of Fairness Doctrine obligations with regard
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to this category of advertising.* Hence, there is no

need for further discussion at this Point.

2. Advertisina stressing broad ecurrent themes,
affectincr the urchase decision in a manner that

163=?)raises controversial issues of cumnt
public imooztance.

Advertising for some product categories implicitly

raises issues of current importance and controversy,

such as food ads which may be viewed as encouraging

poor nutritional habits,** or detergent ads which may

be viewed as contributing to water pollution. Similarly,

some central themes associated by advertising with

* See In re Comnl.aint of Wilderness Society, Friends of
the Earth, et al. (Esso), 31 2d 729 (September 23,
1971); see also Letter to National Broadcasting Co.,
et al. (Chevron), 29 F.C.C. 2d 807, p. 7, n. 6 (May 12,
1971). .

** The White House Conference Report on Food, Nutrition
and Health, Page 179: "The gaPs in our public knowledge,
along with actual misinformation, carried by some media
are contributing seriously to the problem of hunger and
malnutrition in the United States." The Conference
Report noted that some commercial messages in food
advertising which purport to be educational are in fact
counter-educational: "No other area of the national
health probably is as abused by decontion or misin-
formation as nutrition." The report urged that action
be taken to reauire corrective information to the
public concerning any prior deceptive advertising.
"This action is necessary to counteract the tremendous
counter-education of our children by false and misleading
advertising of the nutritional value of foods, parti-
cularly on television."
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various product categories cuazu_ammal_212y1Eakip

and coaLLijaute to general attitudes  which some persons

or_azpups may consider to be contributing factors to

social „wag economic problems of our  times. For example,

ads that encourage reliance upon drugs for the resolution

of personal problems may be consillered by some groups

to be a contributing cause of the problem of drug

misuse. Counter-advertising would be an appropriate

• means of- providing the public wi-th access to,full

discussion of all of the issues raised by the above

types of advertising, thus shedding light upon the

perceived effects of advertising upon societal pro-

blems.*

3. Advertisinq claims  that rest upon or rely 

upon ss.L.chaLLic Premises which are currently 

subject to controversy within the scientific 

community.

Some products are advertised as being beneficial

for the prevention or cure of various common problems,

* Support for the application of Fairness Doctrine rights to

this general category of advertising can be found in Friends

of the Earth v. FCC, Dkt. 24,566 (D.C. Cir., Aug. 16, 1971):

t
"Commercials which continue to insinuate that the human

personality finds greater fulfillment in the large car with

the quick getaway do, it seems to us, ventilate a point of

view which not only has become controversial but involves

an issue of public invoortance. When there is undisputed

evidence, as there is here, that the hazards to health

implicit in air pollution are enlarged and aggravated

by such products, then the parallel with cigarette

advertising is exact and the relevance of Banzhaf in-

capable."



or as being useful for particular purposes because of

special properties with regard to Performance, safety

and efficacy. For example, a drug mal; be advertised as

effective in curing or preventing various problems

and ailments. A food may be advertised as being of

value to various aspects of nueritional health or

diet. A detergent or household cleanser may be

advertised as capable of handling difficult kinds

of cleaning problems,' •

such claims may be based on the c og,11,5„ of some

members of the scientific community, often with tests

or studies to supoort the opinions. The problem with

such claims is that the opinions on which they are

based are often disputed by other members of the

scientific community, whose opposing views are based

on different theories, different tests or studies, or

doubts as to the validity of the tests and studies used

to support the opinions involved in the ad claims.

If an advertiser makes such a claim in a manner that

implies that the claim is well-established and beyond

dispute, when in fact the claim is currently subject to

sElllataic controversy„the advertiser probably would be

guilty of deceptive advertising, and the FTC is empowered

to take formal action to eliminate the deception.
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However, counter-advertising could .be a more effective

means c,cAli.n.g_.iaith such cases. .For example, formal

government action against such claims might, on occasion

unfortunately create the misimpression of official

preference for one side of the controversy involved

in the advertising. Counter-advertising would permit
•

continued dissemination of such claims while subjecting

them to debate and vigorous refutation, providing the

CALlt general public with •oth sides the story 'on €he

5:145 • applicable issues. Such debate and discussion would

be a useful supplement to a continued FTC concern with

other forms of abuse of advertising in this general

category.

A. Advertising that is  silent about negative 
aspects of the advertised product.

We have noted some shortcomings of the FTC's efforts

to foster "completeness" by imposing disclosure require-

ments. In these and other circumstances, the FTC

believes that counter-advertising would be a more

effective means of exposing the public to the negative

aspects of advertised products. This is especially true

for situations in which there is an open question as to
•

the existence or significance of particular negative

aspects.
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For example, in response to advetising for small

automobiles, emphasizing the factor of low cost and

economy, the public could be informed of the views of

some people, that such cars are considerably less sae

than larger cars. On the other hand, ads for big cars,

emphasizing the factors of safety and comfort, could
•

be answered by counter-ads concerning the greater

pollution arguably generated by such cars. In response

to advertising for soine foods; 'emphasizing,N>aridus

nutriitional values and benefits, the public might be

informed of the views of some people that consumption

of some other food may be a superior source of the same

nutritional values and benefits. In response to adver-

tising for whole life insurance, emphasizing the factor

of being a sound "investment," the public could be

informed of the views of some people that whole life

insurance is an unwise expenditure. In response to

advertising for some drug products, emphasizing efficacy

in curing various ailments, the public could be informed

of the views of some people that competing drug products

with equivalent efficacy are available in the market at

j(k
substantially lower prices. 

x.ut[ C vteA.
This list....sa_axamplak_could go on  indefinilely, for

te<existence of undisclosed negative aspects, or

A

• - • - - • - • 7.,"%17011.4^1.11,4"..". •
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"trade-offs" of one sort or another, is inherent in

all commercial products and thus in all advertising.

Rather than fiQr.aisIg all qdvertisers to disclose all

such aspects 'in all of4 their own ads, it is more

efficient and more effective to provide for such

disclosures, to the maximum extent possible, througli

counter-advertising.

E. Implementation of These Proposals 

While adoption of these suggestions may impose
•

additional economic and social costs, the extent of

such costs will largely depend on the mode of imple-

mentation: The FTC does not possess the expertise to

speak definitely on this point, but it would appear

that adoption of a variety of procedures and limita-

tions could minimize the costs involved in these

proposals, to a point where the countervailing public

benefit far exceeds any loss.

For example, the Commission recognizes that it may

be desirable to impose strict limits upon access rights

within each category. In addition to limitations on

the frequency and duration of replies in each category,

it might be appropriate to prohibit replies to particular

ads (as opposed to all advertising for certain product

categories), at least for some types of advertising

7""."'110111r,
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problems. For example, with respect to the probloms

and issues raised by general ad themes, it might be
•

appropriate to require replies to apply to all. .

advertising involving the theme or product in question,

rather than being aimed at one particular ad or one

particular brand. Such a limitation, nowever, would

be inappropriate with regard to some other categories,

such as "public issue" ads, that explicitly raise

controversial issuea of current public imppr.tance in

connection with the marketing of particular brands.

Further, it is not essential that counter-

advertising be presented in the 30 or 60 second snot

format so frequently utilized for commercial adver-

tisements. In fact, that procedure might unacceptably

increase either the cost of commercial advertising,

thereby possibly raising barriers to entry into some

consumer goods industries, or the percentage of

broadcast time devoted to disconnected spots, thereby

increasing the proportion of broadcast time devoted to

selling and decreasing the proportion devoted to

programming and entertainment. While there is reason

(,
to doubt that regular news or public service programs

-can effectively serve the counter-advertising function,

short spots are not necessarily the only alternative.
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For instance, licensees might make available on a

regular basis five minute blocks of •rime time for

counter-advertisements directed at broad generaL

issues raised by all advertising involving certain

products, as a way of fulfilling this aspect of their

public service responsibilities..

Beyond these general considerations, it is only

appropriate that the Federal Trade Commission defer

to the Federal Communications Commission on.questions

that relate to the more precise mechanics of imple-

menting the concept of counter-advertising. That

these proposals are workable does, however, seem

clear both from a review of prior FCC experience with

application of the Fairness Doctrine to cigarette ads

and from the spmissions in this proceeding by those

y.e.Lad in the  mechanics of implementing access rule.

We do, however, urge that the following points be

embodied in any final plan:

1. Adoption of rules that incorporate the guide-

lines expressed above, permitting effective access to

the broadcast media for counter-advertisements. These

rules should impose upon licensees an affirmative

obligati aa to promote effective use of this expanded

right of access.
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2. Open availability of one hundred percent of

c°mmIlEial—time for 'anyone willing to pay the specified

rates, regardless Of whether the part/ seeking to buy

the time wishes to advertise or "counter" advertise.

Given the great importance of product information,

product sellers should not poses monopolistic

control by licensees over the dissemination of such --

information, and licensees should not be permitted to

discriminate against counter-advertisers wilainT to

pay, rlely on account of the content of their ideas.

3. Provision by licensees  of a substantial amount

of time, at no charge, for persons and groups that wish

to respond to advertising like that described above

but 4E15 the...0111,0s to purchase available time slots.

In light of the above discussion, it seems manifest

-that licensees should not limit access; for discussions

of issues raised by product commercials, to those

capable of meeting a price determined by the profita-

bility of presenting one side of the issues involved.

Providing such free access would greatly enhance the

probability that advertising, a process largely made

possible by licensees themselves, would fully and fairly

contribute to a healthy American marketplace.
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MEMORANDUM FOR JAMES B. LOKEN

FROM: Antonin Scalia

SUBJECT: FTC Fairness Doctrine Filing

As part of its broad inauiry into the Fairness Doctrine,

the Federal Communications Commission (FCC) requested views

on the applicability of the Doctrine to product advertisements.
The Federal Trade Commission (FTC) took the unusual step of

filing in another agency's proceeding to propose a concept

of "counter-advertising," which would provide a right of

broadcast access for the presentation of views contrary to

those raised explicitly and implicitly by product ads.

As stated fully in the attached FTC comments, the right

of access would apply against all commercials--somewhat

artificially categorized as follows for purposes of the

FTC's suggested rules:

(1) Ad claims that explicitly raise controversial

issues (e.g., an oil company ad asserting the

Alaska pipeline will not harm the environment);

(2) Ads stressing broad, recurring themes in a

manner that implicitly raise such issues (e.g.,

"food ads which may be viewed as encouraging

poor nutritional habits");

(3) Ad claims that are supported by scientific

premises that are subject to controversy within

the "scientific community" (e.g., "a detergent

or household cleanser may be advertised as

capable of handling different kinds of cleaning

problems"); and

(4) Ads that are silent about the negative aspects

of the products (e.g., "in response to adver-

tising for some foods, emphasizing various

nutritional values and benefits, the public

might be informed of the views of some people

that consumption of some other food may be a

superior source of the same nutritional values

and benefits").
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The FTC suggests that this right of access be implemented
by FCC rules placing an affirmative obligation on broadcast
licensees to promote effective use of counter-ads, to provide
a right to purchase time for any advertising or counter-ad
purpose, and to require "a substantial amount" of free time
"for persons and groups that wish to respond" to ads.

By way of background, since 1961 the FTC and the FCC have
had a formal liaison agreement dividing agency responsibility
for guarding against deceptive broadcast advertising. The FCC
requires that, as part of a licensee's responsibility for the
content of all material aired over his station, the broadcaster
exercise reasonable diligence in preventing the broadcast of
deceptive ads. If the ad in question is of local origin, the
FCC will take action against the licensee without invoking
FTC processes. If the ad is of national origin, the FCC will
defer to the FTC's jurisdiction, and in most cases the FTC's
sanctions will be imposed on the advertiser and the advertising
agency, but not on the broadcaster.

These procedures have not been used to deal with either
institutional or product ads that explicitly or implicitly
raise controversial issues. Under the Fairness Doctrine, as
it has been developed by the FCC and the courts since the
early cigarette advertising rulings, broadcasters must provide
reasonable opportunity for the presentation of contrasting
views when one side of a "controversial issue of public
importance" is treated in an ad. In this respect, the FTC's
proposal would not change existing practices--although it
gives them additional respectability at a time when Dean Burch
may be trying to withdraw from them. (Moreover, it may be
going further than the present practice in implying that the
broadcaster cannot himself meet his fairness Obligations in
his programming, but must affirmatively seek out advocates
for contrasting viewpoints and provide them with air time.)

It is with respect to the two remaining categories of
ads (i.e., those involving controversies within the scientific
community and those that are silent as to negative aspects)
that the FTC goes over the edge. Although acknowledging that
any advertiser who falsely implies that a scientific claim is
well-established would probably be guilty of deceptive adver-
tising and hence reachable by ordinary FTC procedures, the
FTC asserts that counter-ads are a "more effective" means
of dealing with the problem. Likewise with respect to the
advertiser's failure to disclose "negative aspects" of his
product: It is "more efficient and more effective" to have
the FCC deal with these deceptions through compulsory counter-
advertising. In effect, the FTC is saying that the FCC, through
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its oversight of broadcast content, is better able to achieve

the regulatory goals that the FTC was established to serve.

No doubt. The FCC holds the very existence of the broad-

caster in its hands, and can achieve compliance with its .

wishes by the mere raising of an eyebrow. The FTC, on the
other hand, is constrained by all sorts of inconvenient

procedural "safeguards" when it seeks to take action against

the deceptive practices declared unlawful. (The Justice

Department has the same problem--and seeks the same solution:

Do it through the FCC.)

What is most upsetting about the FTC filing, however,

is not its understandable abdication of the difficult

responsibility to make factual determinations concerning

deception. Rather, it is what I would describe as the

dilettantish nature and irresponsible flavor of its specific

proposals, in the best Ralph Nader-Tracy Westen tradition.
To appreciate this, you must read the Statement itself.

Although acknowledging that the FCC "does not possess the

expertise to speak definitively on this point," the Statement

concludes, in less than three pages and with no hard sub-

stantiation of the point, that the proposals "are workable"—

as though this were a minor detail. But the true spirit of

utter obliviousness to practicality can best be derived from

page 18, where, after listing five examples of situations

in which counter-ads could be required to point up "negative
aspects" of advertised products--examples related to products

which alone account for about 40% of all TV advertising--

the Statement confidently asserts that "the list of examples

could go on indefinitely." It apparently did not occur to

the FTC that that is precisely the problem. The same devil-

may-care attitude was displayed by Mr. Pitof sky (FTC Director

of Consumer Protection) in his response to press inquiry

concerning who would establish the validity of the counter-ads,

which might of course be produced by irresponsible and

uninformed groups (Quis custodiet custodes?): As though

this were a novel problem not completely thought through,

he replied that the FTC "might" have to monitor them to be

sure they did not involve false or deceptive statements--

although this could become "ticklish," since there might be

a First Amendment problem involved. Indeed.

It is possible that the FTC's proposals would devastate

the broadcasting and advertising industries--without even having

the welcome effect of reducing the number of TV ads, but on

the contrary increasing them by some indeterminate factor.

In my view, however, the real damage that has been done by

the filing consists not in the creation of any substantial

possibility that the proposals will be adopted--for they have

been put forward before by various groups, and the FCC is

•-
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not receptive to them. The damage rather consists of the
association of this Administration ("the Republican FTC")
with a scheme that is viewed as not merely harmful, but
downright irresponsible, by broadcasters and major adver-
tisers. Even if there is virtually no possibility that
the proposals will be adopted, it is embarrassing to the
President to be indirectly associated with them, and we
should make as much of an effort as possible to disclaim
any connection.

As to the most appropriate means of achieving this:
Neither an OTP filing in the Fairness Doctrine docket, nor
a formal letter from Tom to Dean Burch seems appropriate.
Both of these devices serve to give added stature to the
FTC proposals. Moreover, using such procedures for a
matter of this substantive triviality will diminish their
effectiveness on future occasions. Unless we are willing
to tell the FCC what it should do, I do not think we should
debase the filing or formal-letter procedures by using them
merely to criticize one possible alternative.

One feasible approach might be a letter from Tom to
Miles Kirkpatrick, expressing the Administration's concern
about the effects of the FTC proposal, and asking the
Commission to reconsider its position. It is unlikely
that this would achieve any reconsideration, but it would
certainly separate us from the FTC in the clearest possible
fashion. Another approach might be a planted question at
Tom's appearance before the Ervin Committee on February 2.
That would certainly achieve visibility, but the subject
matter is really not of the same cloth as the broad First
Amendment problems the Committee is considering. Finally,
there is the possibility of Tom's making a detailed
criticism of the FTC proposal in a major speech. He has
a speech scheduled for the middle of next month which
would be an appropriate occasion.

As soon as you have had a chance to digest this
memorandum, I would like to discuss the various alternatives
with you. Please give me a call when you are ready.

Attachment
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FOR RELEASE After 2:00 P.M., Thursday, January 6, 1972

COMMISSION SUPPORTS COUNTER-ADVERTISING
FOR CERTAIN TYPES OF PRODUCT COMMERCIALS

The Federal Trade Commission announced today, in a statement submitted to the Federal Communi-
cations Commission, that it supports the concept of "counter-advertising", i.e., the right of access to the
broadcast media for the purpose of expressing views and positions on controversial issues that are raised by
commercial advertising.

The statement was submitted in response to the F.C.C.'s Notice of Inquiry concerning the Fairness
Doctrine, particularly in response to Part HI of the Inquiry, entitled "Access to the Broadcast Media as a
result of Carriage of Product Commercials".

Counter-Advertising, in the F.T.C.'s view, would be an appropriate means of overcoming some of the
shortcomimgs of the FTC's regulatory tools, and a suitable approach to some of the present failings of
advertising which are now beyond the F.T.C.'s capacity. The Commission noted that certain identifiable
kinds of advertising are particularly susceptible to, and particularly appropriate for, recognition ad allow-
ance of counter-advertising, because of characteristics that warrant some Opportunity for challenge and
debate. Identifiable categories, along with examples of each, are as follows:

Advertising asserting claims of product performance or characteristics that explicitly raise contro-
versial issues of current public importance.— Claims that products contribute to solving ecological
problems, or that the advertiser is making special efforts to improve the environment generally.
Advertising stressing broad recurrent themes, affecting the purchase decision in a manner that
implicitly raises controversial issues of current public importance. — Food ads which may be
viewed as encouraging poor nutritional habits, or detergent ads which may be viewed as contri-
buting to water pollution.
Advertising claims that rest upon or rely upon scientific premises which are currently subject to
controversy within the scientific community. —• Test-supported claims based on the opinions of
some scientists but not others whose opposing views are based on different -theories, different
tests or studies, or doubts as to the validity of the tests used to support the opinions involved in
the ad claims.
Advertising that is silent about negative aspects of the advertised product. — Ad claims that a
particular drug product cures various ailments when competing products with equivalent efficacy

are available at substantially lower prices.

4-0107
(more)
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Stating that it is not essential that counter-advertising be presented in the 30 or 60 second spot format
so frequently utilized for commercials, the FTC suggested that "licensees might make available on a regular
basis five minute blocks of prime time for counter-advertisements directed at broad general issues raised by
all advertising involving certain products, as a way of fulfilling this aspect of their public service responsi-
bilities."

The Commission said it defers to the FCC concerning the precise methods of implementation, but
urged that "the following points be embodied in any final plan:

1. Adoption of rules that incorporate the guidelines expressed above, permitting effective access to
the broadcast media for counter-advertisements. These rules should impose upon licensees an affirmative
obligation to promote effective use of this expanded right of access.

2. Open availability of one hundred percent of commercial time for anyone willing to pay the
specified rates, regardless of whether the party seeking to buy the time wishes to advertise or 'counter'
advertise. Given the great importance of product information, product sellers should not possess monopo-
listic control by licensees over the dissemination of such information, and licensees should not be permitted
to discriminate against counter-advertisers willing to pay, solely on account of the content of their ideas.

3. Provision by licensees of a substantial amount of time, at no charge, for persons and groups that
wish to respond to advertising like that described above but lack the finds to purchase available time slots.
In light of the above discussion, it seems manifest that licensees should not limit access, for discussions of
issues raised by product commercials, to those capable of meeting a price determined by the profitability of
presenting one side of the issues involved. Providing such free access would greatly enhance the probability
that advertising, a process largely made possible by licensees themselves, would fully and fairly contribute
to a healthy American marketplace."
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A. Introduction 

The Federal Trade Commission submits this statement

to the Federal Communications Commission as an expression

of its views with regard to Part III of the FCC's Notice.

of Inauiry concerning the Fairness Doctrine, i.e., that

part of the inquiry entitled "Access to the Broadcast

Media as a Result of Carriage of Product Commercials".

As an agency with substantial responsibility for and

experience with the regulation of advertising practices

and the development and enforcement of official policy

respecting the impact of advertising upon the economy,

the Federal Trade Commission believes that it has infor-

mation and views that are relevant to this proceeding,

specifically with regard to the economic nature and

market impact of broadcast advertising and with regard
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to appropriate governmental responses to these aspects

of advertising. The following comments express the

Commission's support for the developing concept of

"counter-advertising", or the right of access, in

certain defined circumstances, to the *broadcast media

for the purpose of expressing views and positions on

issues that are raised by such advertising. Although

the Commission recognizes the potential complications

and various difficult problemswith regard to iMplemen-

tation and possible ultimate effects, the Commission

is of the view that some form of access for counter-

advertising would be in the public interest.

None of the comments contained in this statement

should be construed to indicate the Commission's views

or position with regard to any issue involved in any

adjudicative matter. Indeed, this presentation is

based on policy considerations, and avoids specific

examples of the general points conveyed in order to

prevent any possible prejudgment of cases before the

Commission in an adjudicatory posture.

B. Magnitude of the Problem 

While much has been said in submissions by other

parties concerning the social and cultural impact of

•



broadcast advertising upon the national character,

relatively little attention has been paid to the

economic role of advertising apal its proper place

as a pro-competitive and pro-consumer force in a

free enterprise economy. It is, however, from this

latter perspective that the Federal Trade Commision•

approaches the question of determining a responsible,

effective governmental posture vis-a-vis broadcast

advertising. While others have sought additional

or different access rights premised upon a social or

cultural view of advertising, such considerations

are beyond the scope of this statement.

It would be difficult to overstate the significance

of the advertising mechanism in the modern free enter-

prise economy. To a society that values highly

individual choice, the maximization of consumer

welfare, and technological progress, fair and

effective advertising must be of critical importance.

The technique of advertising permits producers to

'
speak directly to purchasers concerning these major



economic decisions. This opportunity enables the

consuming public to be sufficiently informed of the

range of available options to be in a position,

without external aid, to define and protect their

own interests through marketplace decision-making. .

Advertising further provides sellers both a vehicle

and an incentive for the introduction of new products

and new product improvements.

It.is'beyond disioute that "for a host of consumer

goods, broadcast advertising plays a predominant role

in the marketing process. In 1970, advertising

expenditures in this country totaled almost $7 billion,

or approximately $115.00 per family in the United

States. $3.6 billion of this sum, or about $60.00

per household, was devoted to broadcast advertising.

The vast bulk of all broadcast advertising--$3.2

billion, or $52.00 per family--was television adver-

tising.

Broadcast advertising is dominated by a relatively

few major companies. In 1970, fewer than 100 firms

accounted for 75% of all broadcast advertising

expenditures. Ten firms were responsible for over

22t of all broadcast advertising expenditures, and

the comparable figure for television advertising is
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even higher. The top ten television advertisers spent

almost one-quarter of the money spent for television

advertising; the top five alone accounted for over 15%.

Moreover, mOre than half of all TV broadcast advertising

expenditures were accounted for py five product categories

--food, toiletries, automotive products, drugs, and

soaps and detergents--and the figure would have been

even higher had cigarette advertising been included.

Significantly, sales presentations for these products

often raise issues, directly or implicitly, that relate

to some of the nation's most serious social problems--

drug abuse, pollution, nutrition and highway safety.

Much of advertising is truthful, relevant,

tasteful and - taken as a whole - a valuable and

constructive element in this nation's free competitive

economy. On the other hand, it is widely asserted that

advertising is capable of being utilized to exploit

and mislead consumers, to destroy honest competitors,

to raise barriers to entry and establish market power,

and that there is a need for government intrusion to

prevent such abuses.

It is plain that television is particularly effective

in developing brand loyalties and building market
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shares. The careful combination of visual and sound

effects, special camera techniques, the creation of

overall moods, and massive repetition can result in ,

a major impact upon the views ana habits of millions

of consumers. Thus, television has done more for

advertising than simply providing animation to the

•
radio voice; it has added a new dimension to the

marketing process."

Finally, advertising today is largely a

one-way street. Its usual technique is to provide

only one carefully selected and presented

* Television is now "an intimate part of most people's

lives and is a major factor in affecting their attitudes,

in bringing them information, and in setting their life •

styles." White House Conference Report on Food, Nutrition

and Health, n. 2. See Banzhaf v. F.C.C., 405 F.2d 1082

(D.C. Cir. 1968), cert. denied, 396 U.S. 842 (1969):

"Written messages are not communicated unless

they are read, and reading recuires an affirma-

tive act. Broadcast messages, in contrast, are

'in the air' . . . . It is difficult to

calculate the subliminal impact of this per-

vasive propaganda, which may be heard even if

not listened to, but it may reasonably be

thought greater than the impact of the written

word." 405 F.2d at 1100-01.

See also Capital  Broadcasting Co. v. Mitchell, Civ.

Action No. 3495-70 (D.C. Cir., Oct. 14, 1971), uphold-

ing the constitutionality of the Congressional ban 
on

broadcast advertising of cigarettes.
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aspect out of a multitude of relevant product charac-

teristics. Advertising may well be the only importan
t

form of public discussion where there 
presently exists

no concomitant public debate. At times, this may

produce deception and distortion where t
he self-interest

of sellers in disclosure does not coincid
e with the

consumer's interest in information.

All of these elements of the modern-day
 advertising

mechanim combine to endow broadcast a
dvertising' with

•

an enc,rmous power to affect consumer wel
fare.

C. The Role of the Federal Trade Co
mmission in 

Advertisinc Peculation 

As a matter of first priority, t
he FTC is committed

to a program designed to remedy the dis
semination of

false advertising. Ads that are false or misleading

clearly possess the potential of c
onveying misinforma-

tion, distorting resource allocat
ions, and causing

competitive injury. The FTC is empowered to proceed

against such advertising and const
antly strives to do

so, primarily by means of administra
tive litigation,

seeking various remedies that will v
itiate the effects

of the challenged deception.

It is important, however, to reco
gnize two limita-

tions upon litigation as a tool in 
the regulation of
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deceptive advertising. First, litigation is generally

a lengthy and very costly device for the resolution of

conflicts and in many instances cannot be successfully

concluded until the damage has been done. Further,

the Commission's resources are far too small to permit

a formal challenge to every ca6 of deception coming

to its attention, and we may select priorities that

result in our neglect of some important instances of

advertising abuse. .Second, the litigation. prdcess may

be a relatively unsatisfactory mechanism for determina-

tion of the truth or accuracy of certain kinds of

advertising claims. As suggested below, some

advertising is based on "controversial" factual

claims and opinions, and litigation may fail to

resolve the controversies involved.

The FTC has recently undertaken to utilize a

supplementary tool for the encouragement of truth-in-

advertising. This technique is the systematic use of

information-gathering and public-reporting authority

under Section 6 of the FTC Act, in the form of a

program of submission, by all advertisers in selected

major industries, of substantiation for advertising

claims, for evaluation and use by the general public.

While this program alleviates some of the shortcomings

of litigation, it is nevertheless subject to two major
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limitations- First, this particular program can deal

effectively with only those claims that purport or

appear to be "objectively verifiable", i.e., claims

which, if set forth carefully, must be based on and

supported by labor,tory tests, clrnical studies, or

•
other fully "adequJIte" substantiating data. Second,

this program also is limited by the extent of available

- resources, lien if the program succeeds in its expressed

goal of seeking and then screening substantiating data

with respect to a different product line each month, it

will not reach most of the broadcasting advertising

that appears each broadcast season.

In addition to being truthful, it would be desirable

1 for advertising to be "complete" in the sense that it makes

available all essential pieces of information concerning

the advertised product, i.e., all of the information

which consumers need in order to make rational choices

among competing brands of desired products. Where the

advertising for a particulariroduct fails to disclose

the existence of a health or safety hazard involved in

the use of the product, or where it fails to provide

some other "material" informational element in a

circumstance in which such nondisclosure results in

a misleading impression concerning the advertised
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product, the FTC is empowered to require clear and

conspicuous disclosure of the relevant warning or

other information, through litigation and/or rulemaking

procedures., 'Moreover, failure to disclose performance

or quality data in a manner that would facilitate

comparison of the value of all competing brands is

also within the power of the FTC to correct, at least

in those circumstances in which the nondisclosure

denies to consumers the kind of information'which is

found.essential to the proper use of the advertised

product.

The FTC's efforts to foster "completeness" by

means of such disclosures is subject to two impedi-

ments. First, required disclosures must compete for

consumer attention with the advertiser's own theme

and message. Given the limitations of short commercials,

it is usually impossible to require inclusion of the

entire range of material information which consumers

need and should have for intelligent shopping.* Second,

* The average 30 second snot contains only one major
selling Point. Yet the consumer may wish to make his or
her choice with regard to many products on the basis of
a potential multitude of relevant characteristics. See
Testimony of Thomas C. Dillon, Hearings on Modern
Advertising Practices Before the Federal Trade Commis-
sion, October 22, 1971, p. 322, 343. (All citations -
from the Hearings on Modern Advertising Practices are
from the uncorrected transcript, and may be supplemented
or contradicted by other tc:.stimonv appearing elsewhere
in the transcript.)



the FTC's efforts aie necessarily aimed at imposing

disclosure requirements upon advertisers who may

believe their self-interest is hindered by the

dissemination of the information in question. In

such cases, one cannot expect the disclosures to

be presented as clearly or effectively as would b
e

the case of presentations by advocates who beli
eve

in the information and want it to be used by
 viewers

•

and consumers.

D. The Role of Counter--Advertising 

The Commission believes that counter-advert
ising

would be an appropriate means of overcoming
 some of

the shortcomings of the FTC's tools, and a s
uitable

approach to some of the failings of advert
ising which

are now beyond the FTC's capacity. While counter-

advertising is not the only conceivable 
technique,

regulatory or otherwise, for ameliorati
ng these

problems, it may be the least intrusive
, avoiding as it

does the creation of additional governm
ental agencies or

further direct inhibitions on what adver
tisers can say.

Counter-advertising would be fully cons
istent with,

and should effectively complement, th
e enforce-

ment policies and regulatory approach
es of the FTC,

to foster an overall scheme of regu
lation
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and policy which would deal comprehensively with many

important aspects of advertising, to insure with

greater certainty that advertising serves the public

interest.

Any attempt to implement a general right of access

. .
to resoond to product commercials must allow licenses

a substantial degree of discretion in deciding which

commercials warrant or require access for a response.

Certainly, it is implicit in the foregoing discussion

that pot all product commercials raise the kinds of

issues or involve the kinds of problems which make

counter-ads an appropriate or useful regulatory device.

It is equally clear, however, that the licensee's

discretion should be exercised on the basis of general

rules and guidelines which should, inter alia, specify

the general categories of commercials which require

recognition of access rights.

The FTC believes that certain identifiable kinds

of advertising are particularly susceptible to, and

particularly appropriate for, recognition and allowance

of counter-advertising, because of characteristics

that warrant some opportunity for challenge and debate.

Such an opportunity has not been afforded sufficiently

by means of broadcast news or other parts of programming,



- 13 -

and it is unlikely that it will ox can be so afforded

by such means at any time in the future. Hence, it

is believed that challenge and debate through counter-

advertising would be in the public interest with

respect to the following categories of advertising:

1. Advertising asserting claims of product 
performance or characteristics that explicit17 
raise contre,!ersial issues of current public 
importance.

Many advertisers have responded to the public's

growing concern with environmental decay by claiming

that their products contribute to the solution of

ecological problems, or that their companies are

making special efforts to improve the environment

generally. Similar efforts appear with respect to the

public's concern with nutrition, automobile safety,

and a host of other controversial issues of current

public importance. While other approaches could, of

course, be devised, the most effective means of assuring

full public awareness of opposing points of view with

regard to such issues, and to assure that opposing views

have a significant chance to persuade the public, is

counter-advertising, subjecting such issues to "free

and robust debate" in the marketplace of ideas.

The FCC has apparently already recognized the

existence of Fairness Doctrine obligations with regard
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to this category of advertising.* Hence, there is no

need for further discussion at this point.

1 2. Advertising stressing broad recurrent themes, 
affecting the purchase decision in a manner that
imolici-ly raises controversial issues of currcnt
public imooztance.

Advertising for some product categories implicitly

raises issues of current importance and controversy,

such as food ads which may be viewed as encouraging

poor nutritional habits,** or detergent ads which may

be viewed as contributing to water pollution. Similarly,

some central themes associated by advertising with

* See In re Com7pl'a;nt of Wilderness Society, Friends of
the Earth, et al. (Esso), 31 F.C.C. 2d 729 (September 23,
1971); see also Letter to National Broadcasting Co.,
et al. (Chevron), 29 F.C.C. 2d 807, p. 7, n. 6 (May 12,
1971). •

** The White House Conference Report on Food, Nutrition
and Health, Page 179: "The gaps in our public knowledge,
along with actual misinformation, carried by some media
are contributing seriously to the problem of hunger and
malnutrition in the United States." The Conference
Report noted that some commercial messages in food
advertising which purPort to be educational are in fact
counter-educational: "No other area of the national
health probably is as abused by deception or misin-
formation as nutrition." The report urged that action
be taken to recuire corrective information to the
public concerning an prior deceptive advertising.
"This action is necessary to counteract the tremendous
counter-education of our children by false and misleading
advertising of the nutritional value of foods, parti-
cularly on television."
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various product categories convey general viewpoints

and contribute to general attitudes which some persons

or groups may consider to be contributing factors to

social and economic problems of our times. For examPle,

ads that encourage reliance upon drugs for the resolution

of personal problems may be considered by some groups

to be a contributing cause of the problem of drug

misuse. Counter-advertising would be an appropriate

means of-providing the-public with access to,full

discussion of all of the issues raised by the above

types of advertising, thus shedding light upon the

perceived effects of advertising upon societal pro-

blems.*

1 

3. Advertisinc: claims that rest upon or rely 

upon scientlfic t:remises which are currently

subject to ccntroversv wizain the scen- ic

community.

Some products are advertised as being beneficial

for the prevention or cure of various common problems,

* Support for the application of Fairness Doctrine rights to

this general category of advertising can be found in Friends 

of the Earth v. FCC, Dkt. 24,566 (D.C. Cir., Aug. 16, 1971):

"Commercials which continue to insinuate that the human .

personality finds greater fulfillment in the large car with

the quick getaway do, it seems to us, ventilate a point of

view which not only has become controversial but involves

an issue of public importance. When there is undisputed

evidence, as there is here, that the hazards to health

implicit in air pollution are enlarged and aggravated

by such products, then the parallel with cigarette

advertising is exact and the relevance of Banzhaf in-

capable."
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or as being useful for particular purposes because of

special properties with regard to Performance, safety

and efficacy. For example, a drug mali be advertised as

effective in 'curing or preventing various problems

and ailments. A food may be advertised as being of

value to various aspects of nutritional health or

. •
diet. A detergent or household cleanser may be

advertised as capable of handling difficult kinds

of cleaning problems.- •

such claims may be based on the opinions of some

members of the scientific community, often with tests

or studies to support the oninions. The problem with

such claims is that the opinions on which they are

based are often disputed by other members of the

scientific community, whose opposing views are based

on different theories, different tests or studies, or

doubts as to the validity of the tests and studies used

to support the opinions involved in the ad claims.

If an advertiser makes such a claim in a manner tha
t

implies that the claim is well-established and beyond

dispute, when in fact the claim is currently subject 
to

scientific controversy,.the advertiser probably wou
ld be

guilty of deceptive advertising, and the FTC is 
empowered

to take formal action to eliminate the deception.
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However, counter-advertising could .be a more effective

means of dealing with such cases. ,For example, formal

government action against such claims might, on occasion,

unfortunately create the misimpression of official

preference for one side of the controversy involved ,

in the advertising. Counter-advertising would permit

continued dissemination of such claims while subjecting

them to debate and vigorous refutation, providing the

general public with both sides Of the story on €he

applicable issues. Such debate and discussion would

be a useful supplement to a continued FTC concern with

other forms of abuse of advertising in this general

category.

.4. Advertising that is silent about negative 

aspects of the advertised 7roduct.

We have noted some shortcomings of the FTC's efforts

to foster "completeness" by imposing disclosure require-

ments. In these and other circumstances, the FTC

believes that counter-advertising would be a more

effective means of exposing the public to the negative

aspects of advertised products. This is especially true

for situations in which there is an open question as to

the existence or significance of particular negative

aspects.
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For example, in response to advertising for small

automobiles, emphasizing the factor of low cost and

economy, the public could be informed of the views of

some people, that such cars are considerably less sate

than larger cars. On the other hand, ads for big cars,

emphasizing the factors of safety and comfort, could
. •

be answered by counter-ads concerning the greater

pollution arguably generated by such cars. In response

to advertising for some foods; .emphasizing,Varidus

nutr.itional values and benefits, the public might be

informed of the views of some people that consumption

of some other food may be a superior source of the same

nutritional values and benefits. In response to adver-

tising for whole life insurance, emphasizing the factor

of being a sound "investment," the public could be

informed of the views of some people that whole life

insurance is an unwise expenditure. In response to

advertising for some drug products, emphasizing efficacy

in curing various ailments, the public could be informed

of the views of some people that competing drug products

with equivalent efficacy are available in the market at

substantially lower prices.

This list of examples could go on indefinitely, for

the existence of undisclosed negative aspects, or

A
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"trade-offs" of one sort or another, is inherent in

all commercial products and thus in all advertising.

Rather than forcing all advertisers to disclose all

such aspects•in all of their own ads, it is more

efficient and more effective to provide for such

disclosures, to the maximum extent possible, throug

counter-advertising.

E. Inclementation of These Proposals 
•

While adoption of these suggestions may impose

additional economic and social costs, the extent of

such costs will largely depend on the mode of imple-

mentation: The FTC does not possess the expertise to

speak definitely on this point, but it would appear

that adoption of a variety of procedures and limita-

tions could minimize the costs involved in these

proposals, to a point where the countervailing public

benefit far exceeds any loss.

For example, the Commission recognizes that it may

be desirable to impose strict limits upon access rights

within each category. In addition to limitations on

the frequency and duration of replies in each category,

it might be appropriate to prohibit replies to particular

ads (as opposed to all advertising for certain product

categories), at least for some types of advertising
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problems. For example, with respect to the problems

and issues raised by general ad themes, it might be

appropriate to require replies to apply to all. .

advertising involving the theme or product in question

rather than being

particular brand.

aimed at one particular ad or one

Such a limitation, however, would

be inappropriate with regard to some other categories,

such as "oublic issue" ads, that explicitly raise

controversial issues of current public impptance in

connection with the marketing of particular brands.

Further, it is not essential that counter-

advertising be presented in the 30 or 60 second spot

format so frequently utilized for commercial adver-

tisements. In fact, that procedure might unacceptably

increase either the cost of commercial advertising,

thereby possibly raising barriers to entry into some

consumer goods industries, or the percentage of

broadcast time devoted to disconnected spots, thereby

increasing the proportion of broadcast time devoted to

selling and decreasing the proportion devoted to

programming and entertainment. While there is reason

to doubt that regular news or public service programs

can effectively serve the counter-advertising function,

short spots are not necessarily the only alternative.
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For instance, licensees might make available on a

regular basis five minute blocks of prime time for

counter-advertisements directed at broad general.

issues raised by all advertising involving certain

products, as a way of fulfilling this aspect of their

public service responsibilities..

Beyond these general considerations, it is only

appropriate that the Federal Trade Commission defer

to the Federal Communications Commission on,questions

that relate to the more precise mechanics of imple-

menting the concept of counter-advertising. That

these proposals are workable does, however, seem

clear both from a review of prior FCC experience with

application of the Fairness Doctrine to cigarette ads

and from the submissions in this proceeding by those

versed in the mechanics of implementing

We do, however, urge that the following

embodied in any final plan:

1. Adoption of rules that

access

points

rules.

be

incorporate the guide-

lines expressed above, permitting effective access to

the broadcast media for counter-advertisements. These

rules should impose upon licensees an affirmative

obligation to promote effective use of this expanded

right of access.
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2. Open availability of one hundred percent of

commercial time for anyone willing to pay the specified

rates, regardless Of whether the part seeking to buy

the time wishes to advertise or "counter" advertise.

Given the great importance of product information,

product sellers should not poses monopolistic

control by licensees over the dissemination of such

information, and licensees should not be permitted to

discriminate against, counter-advertisers wiLlinT to

pay, solely on account of the content of their ideas.

3. Provision by licensees of a substantial amount

of time, at no charge, for persons and groups that wish

to respond to advertising like that described above

but lack the funds to purchase available time slots.

In light of the above discussion, it seems manifest

-that licensees should not limit access; for discussions

of issues raised by product commercials, to those

capable of meeting a price determined by the profita-

bility of presenting one side of the issues involved.

Providing such free access would greatly enhance the

probability that advertising, a process largely made

possible by licensees themselves, would fully and fairly

contribute to a healthy American marketplace.
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NiEMORANI Ulvi FOR MR. PETER FLANIGAN

Senator Sam J. Lrvin, Jr. Chairman of the Senate Subcommittee on

Constitutional Rights has invited me to testify before his Subcommitt
ee

on Wednesday morning, February 2, 1)72. Senator Ervin has asked me

for tr.y views on "the Administration's policy toward the public broad-

casting system"' and the potential of cab;e television and its possible

impact on first amendment considerations

As I am sure you will remember, Eenator Ervin began his hearings on

the broadcast and printed press and their relationship to the first

amendment last October. Luring the first set of hearings, which

received considerable pubIlc attention, the following testified: lean 1.3ureh

and Nicholas Johnson, Frank Stanton and 'Walter Cronkite. Julian Goodman

and David Brinkley, Fred Friendly, Congressman Ogden Reid, a

representative of the Nev. York limes, two working journalists froni

Nebraska, broadcastini representatives from North Carolina, and

various professors o.ho discussed both the history of the first amencirnent

and the Fairness Doctrine as it AO's, relates to the broadcasting industry.

Senator Ervin has asked several members of the White House staff to

testify including kierb Klein, Fred Male, and Chuck Colson. All have

declined invoking executive privilegs. iiNC Chairman, tole, was asked

and declined. Attorney General, John Mitchel;, declined but suggested

the Committee hear from Assistant Attorney General, William Re
hnquist.

Ervin turned him down as not being sufficiently authoritative.

I have discussed this recuest with Clark MacGregor's office They find

no objection and feel it woutd be difficult to turn them flout% because it's

sot possible for me to invoke executive privilege. I have been assured

by Senator kiruska's staff that bath Senator Ervin and Senator Hrus
ks do

not expect, and will not ask me to answer questions concerning the

several instances regarding this Administration and freedom of the 
press.

If we accept Senator Ervin's invitation, it will be necessary 
for us to sort

out within the V bite House our position on the Fairness Doctrine, bot I

think that this is important and now visould be a good time.

Clay T. l‘hitthead

BLarnb:mbc
cc: DO Records

DO Chroa
Mans u,
Whitehead 2
Lamb
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I am pleased to be able to appear before you today, to

discuss some aspects of those values embodied in the First

Amendment which I considerAthe overriding concern of my Office

to protect. I will address my remarks specifically to the

First Amendment implications of the two most significant

innovations in our mass communications system during the

past decade.

The first of these is cable television, or CATV. Coaxial

cable is a technology which enables large numbers of electronic

signals--television signals included--to be carried into the

home on a single copper line. There is in theory no limitation

on the number of signals which can be alM carried if the line

is thick enough; cost limitations now set the practical

limit at approximately 40 television siTnals.
%. • t

-As I am sure you immediately grasp., cable has the

revolutionary effect of converting television from a medium

of scarcity into a medium of abundance. Forty channels are

much beyond present and immediately anticipated demands for

television space. Moreover, cable provides certain capacities
(.

which are not now available within our mass communications

system. One is the capacity to finance programming by direct

ih
charges to the viewer, instead oftdirectlx, through advertisers

who sell their products to the viewer. This has several
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effects: rirst, it enables the viewer to have much more

immediate control over the types of programming that are

offered. Second, it enables the intensity of viewer approval

to be reflected in a marketplace which now responds only to

the numbers of viewers who approve. Thus, under our present

mass communications system the program which is the greatest

success is that which can induce the largest number of people

to watch--even though all of them may be only moderately .

interested. Cable, on the other hand will enable a relatively

small number of viewers who have an extraordinarily strong

desire for a certain type of program to register that desire

in the marketplace and obtain that programming by paying a

price commensurate with the small number of purchasers. It

is an unfortunate fact that under our present system, a

network program which is watched by 15 million viewers is a

financial disaster. With cable, an audience as small as 3

million might be able to purchase the kind of programming it

wants.

The second new capacity which cable provides for our

mass communications system is a limited ability for viewers

to interact with the program source. That is to say, messages

indicating yes-or-no answers, or approval or disapproval can

be transmitted from the home receiver to the disseminating

station. The potentials of such a capacity for our democratic

processesrBy a sudden leap of technology, the town meeting

S4•4/1 be Jpearewir:

‘I:1.
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once again becomes feasible, even in our major urban neighbor-

hoods. School boards, Parent-TeacheifAssociations and labor

unions acquire the capacity to obtain a much more accurate

estimate of the views of all their constituents.

There are, of course, many other benefits which cable may
_ rer-vccef

provide--accounting and libraryijor the home, remote medical

diagnosis, universal access to computers, instant print-out

of the morning newspaper. Having mentioned these0 I will

leave them aside in my further discussion because I wish to

focus upon the First Amendment implications of cable in the

mass communication field.

All of the above paints a picture of immense technological

revolution. But it means more than that. It is o interest

to this Committee because it implies an-overturningtof the

basic premises upon which we have sought to regulate electronic

communications within the confines of the First Amendment.

In earlier sessions of these hearings, you have heard three

principal justifications for government intrusion into the

programming of broadcast communications: First, the fact of

Government licensing, justified by the need to prevent inter-

ference among broadcast signals. But with cable, there, is

nothing broadcast over-the-air, no possibility of interference,
,

and hence no need for Federallicensing f Second, "the

-eerteffie-A.t.ls ownership of the air waves" which the broadcaster

uses. But the cablecaster uses only his own copper to carry.



his signals. Third, the relatively low physical limitation

upon the number of channels which can broadcast in any single

community--meaning that oligopoly control over the electronic

mass media is in effect conferred by Federal license. But

the number of feasible cable channels far exceeds the anti-

cipated demand for use.

What I am suggesting is that modern technology has now

confronted our society with the embarrassing question,

whether the reasons it has given in the past forty-odd years

for denying to the broadcast media the same First Amendment

freedom enjoyed by the print media are really reasons--or

only rationalizations. Why is it that we now require--as we

do--that radio and television broadcasters present a certain

proportion of public affairs programming, -a-certaill proportion

of agricultural programming, a—cortaIn-proportion7.of-religious

programming? Why is it that we require them to be"Vien

the presentation of controversial issues? Is it really because

we have had the necessity for such requirements foisted upon

us by the unavoidable need to determine who is the most

responsible licensee? Is that really the reason? Or is it

rather that we have, as a society, made the determination

that such requirements are good and therefore should be imposed

• by the Government whenever it has a pretext to do so? And

if it is the latter, is this remotely in accord with the

principle of the First Amendment, which (within the limitation

,
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/0)1V
of lawcagainst obscenity, .1,,a44.4-e and criminal incitement)

forbids the Government from determining what it is "good"

and "not good" to say?

This stark question is, I say, inescapably posed by

cable technology. For the manner in which we choose to

regulate cablecasters will place us clearly and squarely on

one or the other side of this issue. Perhaps the First

Amendment was ill conceived; or perhaps it was designed

Jar a simpler society in which the power 04 mass media

over the nation was not as immense as it is today; or perhaps

the First Amendment was sound and means the same thing now

2Afwer To hsw
as it did then. 41,Gweve-,If we as a nation feel on these points7-'

.414-e—a-n-wo is now being framed as we begin to establish the

structure within which CATV will grow.

Because the President realizes that such fundamental

issues are involved, he has determined that the desirable

regulatory structure for the new technology should not be

left exclusively to the ordinary regulatory processes of

the administrative agencies. It is a matter which deserves

the closest and most conscientious consideration of the

executive and legislative branches. For this reason, the

President established last August - a Cabinet level Committee

to examine the entire question and to present to him various

options for his consideration. Not surprisingly, considering

the magnitude and importance of the subject, the work of the

Pa'-
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Committee is not yet completed. I assure you, however, that

First Amendment concerns such as those I have been discussing

are prominent in our deliberations--as I hope they will be

prominent in yours, when the Congress ultimately resolves

this issue.



I now wish to turn to what I consider the second major

innovation in our mass communications system during the past

decade--the establishment of a government-supported system

of public broadcasting. There are several ways in which this

development bears closely upon the First Amendment. I have

always considered that the right of free speech has an implicit
1,cc/relative—similar to the establishment 'restriction added to

the free-exercise-of-religion clause of the First Amendment.°

That is to say, just as free exercise of religion cannot be

fully achieved when there is a r state church eillimeN-A09.7 so also,

the benefits of free speech cannot be achieved when the

Government establishes its own extensive mass communications

system. It is perhaps as well that an "establishment" provision

was not /dded to the free-speech clause as it was to the free-

exercise-of-religion clause, because it is difficult in the

area of free speech to he as categorical. There is no need

whatever fOr the Government to establish a church, but there is

some requirement for the Government to convey to its citizens

information about what it is doing and seeking to do. Never-

theless, surely the spirit of an establishment clause resides

in the free speech portion of the First Amendment, ana so ilihmW _

preclude such massive Government involvementAestab-

lishment of a Federal network. It is for this reason that, when

Federal support of public broadcasting was determined upon,

a structure was established that would insulate the system

as far as possible from Government interference.



The concern went, however, even further than this. Not

only was there an intent to prevent the establishment of a

Federal broadcasting system, but there was also a desire to

avoid the creation of a large, centralized -independently-run-

broadcasting system financed by Federal funds--that is, the

"Federal establishment" of a particular network. The Public

Broadcasting Act of 1963 like the Carnegie Commission Report

which gave it birth, envisioned a system founded upon the

"bedrock of localism)" /he purpose of the national organi-

zation being to serve the needs of the individual local

units. Thus it was that the national instrumentality created

by the Act--the Corporation for Public Broadcasting--was

specifically excluded from producing any programs or owning

any interconnection (or network) facilities.

Public broadcasting has in general been a success.

The First Amendment concerns that I have been discussing are,

however, so important that we think it necessary to examine

the practical operation of the system closely in light of the

first 5 years' experie4Ie under it. Such examination displa

a strong tendency--understandable but nonetheless regrettable--

towards a centralization of practical power and authority/ver
LA.4.

all the programming developed and distributed by)public funds.

Although the Corporation for Public Broadcasting owns no inter-
,...•

connection facilities, it funds entirely another organization

which does so. Although it produces no programs itself, the

majority of the funds which it receives are disbursed--



not in unqualified grants to the local stations, for such
1,41

programming use as they see fit--buti4 grants to a relatively

few "production centers" for such programs as the Corporation

itself deems desirable--which are then distributed over the

Corporation's wholly funded network.

I do not say the programming that has resulted is bad.

Much of it is very good; some is an imitation, or even an exact

duplicate, of programs and personalities seen on commercial

television; there is probably less of an emphasis on the

instructional and educational than many would like. But,

good or had, the point, for purposes of this Committee's

inquiry, is that there are signs of the development of a

Government-funded "Fourth Network," the basic content of

whose programming is decided upon centrally. - I think this

development is regrettable and dangerous. It was doubtless

caused to some extent by the desire to make more efficient
pub 1 fk 1,ria

use of the very limitedijunds which were initially available--

but it has never been pretended that the First Amendment,

og the entire Constitution for that matter, makes for efficiency.
Ir;,a04/

There is yet another reason why a movedef less centralization

of public broadcasting is desirable. And this reason also

haS somethipg to do with the First Amendment, in that it concerns

the broader values of which the First Amendment is merely

one illustration. Those broader values may be loosely described

by the word "diversity." The First Amendment is not an isolated

phenomenon within our social framework, but rather one facet
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of a more general concern which runs throughout. Another

manifestation of the same fundamental principle within the

Constitution itself is the very structure of the Nation which

it established--not a monolithic whole, but a federation of

separate states, each with the ability to adopt divergent laws

governing the vast majority of its citizens' daily activities.

This same ideal of variety and diversity has been apparent

in some of the most enduring legislation enacted under the

Federal Constitution. !The Sherman Anti-Trust Act, for example,

was not merely a determination that monopoly is economically

harmful, but also an affirmation of the social value of

0' diverse, separately owned small business.

So also, the Communications Act of 1934. Unlike the

centralized broadcasting systems of other nations, such as

France and England, the heart of the American system was to be

the local station, serving the needs and interests of its local

community--and managed, not according to the uniform dictates

of a central bureaucracy, but according to the diverse judgments

of separate individuals and companies. The pull of uniformity

is often difficult to resist, and the ideal of diversity has

not always been achieved.

But in 1967, when Congress enacted the Public Broadcasting

Act, it did not abandon the ideal and discard the' "noble experiment"

of a broadcasting system based upon the local stations and

ordinated towards diversity. That would indeed have been a

contradictory course, for the whole purpose of public broadcasting,



as seen by all its adherents, was to increase diversity, by

enabling programming for minority tastes too small to be

served by the mass-oriented commercial systems. To use

Government funds for the establishment of a "national network"

similar to the BBC would have been the precise antithesis of

this goal.
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I am pleased to a-bh to appear before you today, to

discuss some aspects of iriverreawireritmemosinketaiiitaimin the First
•
toe.

Amendment whichlTereefto4414or itA
an important concern of my

Office to protect. I wish to ad.dress my remarksAspeci ically

to the First Amendment implications of the two most signifi-

cant innovations in our mass communications system during the

past decade.

The first of these is cable television. Coaxial cable
„

enabl large numbers of electronic signals--

television signals signals included--to be carried‘int6 the home
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.3a3 y regv1.71..r1y .-41,434/1-7.-aie accounting and library services}

flair-tivtw-lirerrIce, remote medical diagnoses, access to computers,
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and/even instantaneous • • 46 0.

But I wish to focus upon the immediate consequences of cable,

and in particular its impact upon mass communications.

I do not have to belabor the point that the provision of 25 to

-r v
40 television channels where once there were only four or ey.iazt.4.-a

drastically alters the character of the medium, It C.. .verts

a medium of scarcity into a medium of abundance.

• MI . one Qf...t.b.e-rArers+--Te-rev.e-ps

W •
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Of course the new medium also bring
74- ift."pr/k-,L.....rc....e,„. •

ANINgle economic realities make it very unlikely that any particularar

s own problems.)

community will have nabx.e than .a single cable system., unless some

structural preventive or regulatory prohibition is established,

we may find a single individual or corporation sitting astride

rneans' of mass communication in area,
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once again becomes feasible, even in our major urban neighbor-

hoods. School boards, Parent-Teachea'Associati 1.1". and labor

unions acquire the capacity to obtain a much more accurate

estimate of the views of all their cobstituents.

There are, of course, many other benefits which cable may
seevicef

provide--accounting andv
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rar for the home, remote medical
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diagnosis, universaIaccess to computers, instant print-out

of the morning newspaper. Having mentioned thesei I will

leave them/aside in my further discussion because I wish to

focus upon the First Amendment implications of cable in the

mass communication field.

All of the above, paints a picture f immens technological

revolu ion. But ieansmoQ than t/ t. It s of erest
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mm4e+n tT ii the c on t Jim-5

0 In earlier sessions of these hearings,-y-e

 t: n men L ."'tie

heard three

principal justifications for government intrusion into the

7-4 • 6.
programming of broadcast communications: the fact of

Government licensing, justified by the need to prevent inter-

ference ammo', broadcast signals. But with cable, t ere is

lnothing broadcast overiLerir, no possibility.of/interference,/

i and hence noineed for Fedel'allicensngl. /econdit "the
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ownership of the air waves" which the broadcaster
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the number of feasible cable channels far exceeds the anti-
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amminowima our society with the embarrassing question:
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for denying to the broadcast media the
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rather that we have, as a society, made the determination

that such requirements are good and therefore should be imposed

by the Government whenever it has a pretext to do so? And

if it is the latter, is this remotely in accord with the

principle of the First Amendment, which (within the limitation

111111=MMEI
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forbids the Government from determining what it is "good"

and "not good" to say?

This stark question is,..1--lsar> inescapably posed by

cable technology. .ept the manner in which we choose to,
.77 cipAzt

regulate cable.tg 0. 11 place us 1-' quarely on
A

one or the other side of this issue. Perhaps the First

Amendment was ill conceivedtor perhaps it was designed

a simpler society in which the power ol mass media
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Because the President realizes that such fundamental

issues are involved, he has determined that the desirable

regulatory structure for the new technology w.L.
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the closest and most conscientious consideration of the

fexecutive and legislative branches For this reason, tpive 4
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•
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to examine the entire question and to -pEcocilt to hi-m various

options for his consideration. Not surprisingly, GeTirrrj.

the magnitude and importance of the subject, the work of the
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Committee is not yet completed. I assure you, however, that

First Amendment concerns such as those I have been discussing

are prominent in our deliberations--as I hope they will be

rprominent in yours when the Congress ultimately rsolV.5,

this issue.
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As this Subcommittee is aware from earlier testimony, one of the

most severe problems which must be faced by broadcasters today

ar

is the allocation of limited broadcasting timeX allocation among

various types of programming, and allocation among the many groups

and individuals who demand time for their point of view. Cable,

if it becomes widespread, may well change that by making the

capacity of television, like that of the print media, indefinitely

expandable, subject only to the economics of supply and demand.

INSERT 

The second aspect of this new technology which bears on the First

Amendment is, to my mind, the more profound and fundamental,

because it forces ew us to question not only where we are going

in the future, but also where we have been in the past. That aspect

consists of this: the basic premises which we have used to

reconcile broadcasting regulation/ with the First Admendment

do not apply to cable.
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INSERT 2 

Pei'

ind there are various ways of disbirsing any monopoly control

over what is programmed on cable channels.
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INSERT 3 

1:71-Lilis it that our courts repeatedly intervene to decide, or require

the FCC to decide, what issues are controversial, how many sides

of those controversies exist, and what "balance" should be required

in their presentation? Is it really because the detailed governmental

imposition of such requirements is made unavoidable by oligopoly

control of media content or imoomoZe—cli the need to decide who is a

responsible licensee?
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!Ir. Richard W. Jencks
Vice President, Washington
Cclumtia !yroadcasting System, Inc.
2n29 4 Street, N.W.
Washington, P.C. ?nnu

Dear Dick:

Thank you for your letter of February 4 and for t
he conments about my

remarks to the Ervin SuLcommittee. I appreciate your takinp the

time to let me know your reaction to the Administra
tion's position.

With best regards.

Sincerely,

signed
TOM

Clay T. Whiteheao

cc:
DO Chron
DO Records
Whitehead
LKS Subject
LKS Chron
Mansur

LKSmith:jim 2/9/72
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IlreEdctino 3...tcrit, Inc.

2020 M Street, N.W.
‘',! -H:1-•riiton, D.C.

(21.)2) 296-1234

Richard W. Jencks

Vice President, Washington

Dear Tom:

Please let me express to you my strong approbation of the stand

you took last Wednesday before the Ervin Subcommittee with re-

spect to the subject of counter advertising-

I do not think it is generally realized how destructive that pro-

posal would be to the continuance of advertiser-supported broad-

cast media in this country -- a consideration which is itself a

First Amendment issue - as well as the implicit defects of the

scheme itself, some of which you pointed out in your testimony.

In any event, particularly in view of the exposure given to Chair-

man Kirkpatrick's views, we are deeply appreciative that you chose

to speak out on this subject with such directness.

With best personal regards.

Sincerely,

Mr. Clay T. Whitehead
Director
Office of Telecommunications Policy

Executive Office of the President

1800 G Street N. W.
Washington, D. C. 20504

February 4, 1972
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tionorablw Saw J. Ervin, Jr.
Chairman
';ubcommitteo on Corstitutional Rights
Costriittee or the Judiciary
United States Senste
Washington, D.C. 2P510

Dear Senator Frvin:

As you have requcrted I %ave encloPed my corrected
version of the portion of tl'e official transcript
which covers ny appearancr, before your Sul,comittee
or Corstitutional rarjhta. Also enclosed are mv
responses to the written nuostionP subritted by
Senator Prunka.

T appreciate the privilege of appearina beforo your
SuLcomu.ittee and Lore to have beer useful in your
consideration of the irnortant questions rr,carding
fresdorn of the press which you and your Eul,comrittee
have so aLly explored.

Sincerfeay,

Clay T. Vhitaheae

rnclosurcs;

cc: DO Records
DO Chron
Mr. Whitehead
Dr. Mansur
Mr. Goldberg
GC Subj
GC Chron

AScalia/Moldberg:hmy - 2-28-72



Responses of Clay T. Whitehead to Questions
Raised by Senator Roman L. Hruska Regarding

First Amendment Implications of Public
Broadcasting and Cable Television

Question #1 - The goals to be achieved for public
broadcasting were' initially derived from early educational
radio and television services which developed in response
to the educational needs of local communities and the
instructional programs of state and local educational
entities. The Carnegie Commission on Educational Television
built on these educational broadcasting goals and created
the concept of public broadcasting, which was intended to
include more than classroom instructional services and
other strictly educational broadcast services for use
outside of the classroom. The intent was to have the
Corporation fund programming in a wide variety of fields,
including drama, culture, and art. The Congress followed
this intent in the Public Broadcasting Act of 1967,
although there was some uneasiness expressed about the
Corporation's funding of entertainment programming.

In its programming operations, CPB has provided
entertainment, "cultural uplift," public affairs and other
types of programming. These do tend to appeal to a cultural
and economic elite. I think, however, that there is no
doubt that the more emphasis CPB gives to instructional
services, adult education broadcasts, and programming for
the learning needs of children, the more CPB is appealing
to a broader, more diverse audience. Both types of
programming are desirable; it is a question of emphasis.
We believe that CPB should work more closely with the
local educational stations to see where the balance should
be struck between both types of program services to achieve
the greatest benefit to the public.

Questions #2 and #3 - Foundations, in general, and the
Ford Foundation, in particular, have contributed much of
the financial support for the development of public broad-
casting. No single private or public entity has contributed
as much as the Ford Foundation--nearly $200,000,000 in all.
Obviously, when any entity—including the Government--spends
aarge sums of money upon an enterprise it looks to see that
the enterprise is developing along the lines that it desires.
There is nothing wrong about this; indeed, it would be
irresponsible for any private or public donor to dispense
money willy-nilly, without regard to success in achieving
the desired goals.
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On the other hand, it is certainly legitimate to
question whether it is appropriate for a social institution
as important as public broadcasting to be substantially
directed along the lines desired by any single entity that
is not accountable to the public. The Ford Foundation,
for example, is well known to be particularly interested
in public affairs programming. Naturally, this interest
underlies the Foundation's funding decisions and affects
the balance among various types of programs that are made
available to the public.

The inappropriateness of dominant influence by a
single private source--however benevolent that source may
be--is one of the reasons the Administration believes that
public financing for public broadcasting should be estab-
lished on a sound, fiscally responsible and stable basis.

Question #4 - In 1967, when the Congress enacted the
Public Broadcasting Act, a question was raised as to how
the Congress could maintain responsibility for CPB's use
of Federal funds. The matter was resolved by including
a provision in the Act allowing for an audit of CPB by
the General Accounting Office. To my knowledge, Congress
has not used that provision.

Question #5 - The President's Cabinet committee on
broa(5'..band cable television was formed in June 1971, and
has spent a considerable amount of time analyzing the
fundamental and difficult policy matters which it must
resoLve in order to make its recommendations to the
President. There has been steady progress in the
committee's work, and there is nothing "holding up" its
recommendations except the complexity of the task.

Question #6 - The Cabinet committee has considered a
number of different approaches for cable development which
will enhance opportunities for free expression. While it
would be inappropriate for me to discuss the details of
the committee's current deliberations, I can highlight
some of the First Amendment objectives that public policy
should set for cable television. One of the most important
objectives is to facilitate access to cable channels for
both program production and program reception. Another
objective is to guard against the dangers posed by the
fact that, in most instances, provision of cable trans-
mission services will be a natural monopoly. Furthermore,
as cable develops over-the-air broadcasting must be allowed
to continue to provide essential public services that will
contribute to the total diversity of programming and program
sources.



There are various ways to achieve these First Amendment
objectives for broadband cable development. There could be
broadcast-type regulation for cable, with use of the Fairness
Doctrine, paid access requirements, program "anti-siphoning"
rules, etc. A strict common carrier approach could also be
chosen, which would require complete separation of program
supply and distribution functions. Another approach may be
to require vertical disintegration of the program production
and program distribution functions, in order to avoid excessive
concentration of control over access to cable channels. Other
approaches and variations on the above are also possible.

Whatever the approach ultimately chosen, the Cabinet
committee will be guided by the fundamental goal of fostering
the opportunities for free expression which broadband cable
promises for the future.

Question #7 - OTP has not advised the Federal Communi-
cations Commission on the First Amendment implications of
the FCC's new rules regarding access channels, cable program
content, and other cable services not related to the retrans-
mission of television broadcast signals. The Administration's
views on these aspects of cable television will be based on
the Cabinet committee report. As I noted earlier, free speech
considerations are prominent in the committee's deliberations.

While we take no position at this time regarding those
aspects of the FCC's proposed rules not related to retrans-
mission of broadcast signals, we nevertheless support prompt
implementation of the entire package, with broad industry .
support. We think this is essential to enable the develop-
ment of this promising ncw technology to proceed. .

The framework and national policy fd-r cable revlation
is a matter of crucial importance to our society, and it
requires the most careful Congressional consideration as a
matter of mass media structure. The FCC rules will serve to
permit cable growth while that deliberation is proceeding and
yet not foreclose the opportunity for congressional review
and readjustment of the long-run policy. Indeed we would not
urge final implementation of the FCC's new cable rules if we
thought that this would have the effect of foreclosing any
practical evaluation of a broad, long-range policy for broad-
band cable technology. We believe, however, that implementation
of the rules will not have this effect, and that the FCC rules
could serve as a transitionary approach to the ultimate public
policy treatment of cable technology.
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Thursday 10/28/71

10:30 We have called Mr. Ehrlichman's office to ask whether Mr. Ehrlichman
has any reaction to our memo to him dated Oct. 18 . They will call us.

•



aA- 1 LA.(.-
A 11,-(

c-ta, -V

"FOR EYES ONLY"

tre

MEMORANDUM FOR:, Mr. Haldeman
Mr. Ehrlichman
Mr. Flanigan
Mr. Colson

1.4. 44. 41,44

7&- -7 5 7
DRAFT
AScalia:hmy - 10-26-71

-72r4-
a- a; -

ovs.) 11,4.7e

In In a speech delivered several weeks ago, I made
proposals concerning the regulation of bro dcas
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I made these proposals because I have become convinced that some
fundamental initiatives are necessary to prevent the accelerating
drift towards treatment of broadcasting as an arm of the Govern-
ment, rather than a segment of the free and privately run communi-
cations media. I made it clear in the speech that the Administration
has no present plans for legislation to implement the last two
proposals, but indicated that I would press for such legislation if
the reaction was favorable. In general, it has been. I propose,
therefore, to develop and refine these proposals in the future.

Since any significant itiative with respect to broadcasting
regulation has immed.tate political ramifications, I think it is
important that youAlmde-rstlanth_ivhat I am proposing and appreciate
its aeo.44c.tency  our political strategy. The last proposal,
in particular, requires further explanation. Accordingly, I am
attaching as Tab A a description of the devices presently used to
aEsurc fairness -in olitical broadcasts. Tab B describes the
effect of the Fair ess Doctrine proposals upon Republican political
broadcasting. Ta C is a detailed description of the past use
of net utility f the Fairness Doctrine in promoting Republican
interests. Ta- D contains several suggestions on the use of my
proposals during the forthcoming campaign.

Clay T. Whitehead
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MEMORANDUM FOR: Mr. Haldeman
Mr. Ehrlichman
Mr. Flanigan
Mr. Colson

In a speech delivered several weeks ago, I made three related
proposals concerning the regulation of broadcasting: (1) That
we experiment with a plan for deregulation of radio broadcasting.
(2) That the FCC's procedures for the renewal of TV licenses be
altered so as to lengthen the license term and eliminate detailed
Federal prescription of program content. (3) That the FCC's current
procedures for enforcing the obligation of fairness (the so-called
"Fairness Doctrine") be abandoned and replaced with a statutory
right of paid access.

I made these proposals because I have become convinced that some -
fundamental initiatives are necessary to prevent the accelerating
drift towards treatment of broadcasting as an arm of the Govern-
ment, rather than a segment of the free and privately run communi-
cations media. I made it clear in the speech that the Administration
has no present plans for legislation to implement the last two
proposals, but indicated that I would press for such legislation if
the reaction was favorable. In general, it has been. I propose,
therefore, to develop and refine these proposals in the future.

Since any significant initiative with respect to broadcasting
regulation has immediate political ramifications, I think it is
important that you understand what I am proposing and appreciate
its consistency with our political strategy. The last proposal,
in particular, requires further explanation. Accordingly, I am
attaching as Tab A a description of the devices presently used to
assure fairness in political broadcasts. Tab B describes the
effect of the Fairness Doctrine proposals upon Republican political
broadcasting. Tab C is a.detailed description of the past use
of net utility of the Fairness Doctrine in promoting Republican
interests. Tab D contains several suggestions on the use of my
proposals during the forthcoming campaign.

Clay T. Whitehead

fr
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CURRENT FAIRNESS PROVISIONS 

APPLICABLE TO POLITICAL PRESENTATIONS 

Access to the broadcast media for political presentations is
governed by four major regulatory provisions:

(1) Section 315 of the Communications Act--The so-called
equal time provision, which applies only to broadcast appearances
of candidates themselves during election campaigns, requires all
opposing candidates to be afforded equal time for personal appear-
ances. There is no obligation to give freetime if the first
candidate paid for his time.

(2) Editorial endorsement rule--Under FCC rules, when a
station editorially endorses or opposes a candidate, the opponents
of the endorsed tandidate, or the opposed candidate, are entitled
to respond, personally or through spokesmen.

(3) The "Zapple" or "quasi-equal opportunities" doctrine--
This doctrine, developed in FCC rulings, extends the provisions
of Section 315 to persons other than the candidates themselves,
and to periods of time beyond actual election campaigns. It has
two parts: (a) It provides "equal time" during campaigns for
appearances of supporters and spokesmen of opposing candidates.
(As with Section 315, there is no obligation to give free time to
the opposing spokesman if the first spokesman paid for his time.)
(b) It provides time to opposing party spokesmen outside of 
election campaigns when a political party has been provided time
without the broadcaster's having specified the issues to be covered.

(4) The Fairness Doctrine--The FCC's general, uncodified
Fairness Doctrine applies in all instances of political broadcasts
dealing with controversial issues, which are not covered by
Section 315, the editorial endorsement rule and the "Zapple"
doctrine. Positions taken by the President and party spokesmen
must be "balanced" by appearances of spokesmen for contrasting
viewpoints, often opposing party spokesmen. Paid time must be 
balanced in paid or free time. That is, if a Republican spokesman
makes a paid appearance, a Democratic spokesman can request free
time to respond.
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EFFECT ON REPUBLICAN INTERESTS

In proposing abandonment of the Fairness Doctrine, I am not

suggesting elimination of the general obligation of broadcasters

to cover public issues in a fair and balanced manner. I am

suggesting that this obligation no longer be enforced on a case-

by-case, issue-by-issue manner, but rather that the licensees

performance in this regard be judged on an overall basis when his

license comes up for renewal. I am also suggesting that the present

power of individuals to demand time for response on a case-by-case

basis be replaced with a general right to purchase time on a Lizz.tift

basis.

This modification of current practice cannot fail to benefit

Republican interests at every political level. The benefit will be

particularly pronounced at the national level, where there has been

little success in using current FCC procedures to limit Democratic

responses to Presidential appearances, and to air Republican viewpoints.

As described in detail in Tab B to this Memorandum, the FCC has not

upheld our Fairness Doctrine complaints against the networks. (The

one case in which the Republican National Committee was successful

involved not the Fairness Doctrine, but the political party aspect

of the "Zapple" doctrine.) Left-of-center Democrats, on the other

hand, have used the Fairness Doctrine successfully in both the

Commission and the courts. This discrepancy is not accidental, but

arises from the fact that the Fairness Doctrine inevitably operates

to the benefit of extreme views. It is rare that the traditional,

main-stream view on a particular issue has received no coverage

whatever in the sum total of TV programming; but the extreme, far-

out view on that issue might receive no coverage unless compelled
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by the Fairness Doctrine. This practice insures extreme views

much more attention on the air waves than they are given in the

society at large. It is, in general, much more favorable to

conservative interests to impose upon the broadcaster only the

requirement that he demonstrate an attempt to present contrasting

viewpoints on an overall basis, without enforcing the obligation

-on an issue-by-issue basis.

More specifically, my proposals will benefit Republican

interests in the following ways:

(1) Unrestricted right of paid access to TV air time favors

Republican candidates and segments of the business community that

support Republican candidates. FCC figures on political spending

in the 1970 campaigns show the following:

REPUBLICANS DEMOCRATS 

Total Broadcast Spending $16.5M $14.2M

Senate Candidates

House Candidates $ 2.1M $ 1.8M

Gubernatorial Candidates $ 5.5M $ 3.7M

Total Non-network
TV Time 613 Hours 469 Hours

Total Network TV Time 85 Minutes 50 Minutes

Under my proposal, not only would the right to purchase time be

assured, but the licensees would no longer have to "balance"

viewpoints expressed in such paid time by providing free time to

spokesmen for contrasting viewpoints. That is, paid time would be

exempt from the obligation of overall fairness, so that Republicans
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would not have to "subsidize" air time for viewpoints favored

by their opponents.

(2) TV networks will still provide ample coverage to the

President's speeches, statements, interviews, news conferences,

etc., since it is their journalistic obligations and not the

Fairness Doctrine that serves as the impetus for this. Eliminating

the issue-by-issue enforcement of the Fairness Doctrine could lead

to more time for the President, since each appearance would not

require provision of time for contrasting viewpoints. This

additional leeway would also help at the local station level,

where the licensees are generally more sympathetic to Republican

philosophy.

(3) The real damage done to Republican interests by the

networks is not correctable under the Fairness Doctrine. FCC

decisions preclude a finding against any network for failure to

cover the Administration point of view, unless it can be shown

that the Administration was denied a reasonable opportunity to

present its position on a particular issue. Network news coverage

almost always furnishes this minimum. As Edith Efrom's "News

Twisters" shows, network news Coverage does us the most damage

not in the statements of persons covered in the news, but in the

"editorial" and "commentary" remarks of network reporters. This

subtle and not-so-subtle news slanting is not reachable under the

Fairness Doctrine. The FCC will take action only when there is

extrinsic evidence of gross misconduct—i.e., evidence other

than the mere content of the program itself. The only example
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which comes to mind is a staged news event.

(4) Our proposals for changes in broadcast regula
tion

have received widespread support from virtually 
all segments of

the broadcasting industry, including the netwo
rks. They have

earned substantial amounts of good will for the 
Administration

at a time when we were beginning to feel a backl
ash because of

"anti-broadcast" actions taken by a Republican
 FCC.

I believe that the Administration can capi
talize on this good

will, and can use its continued support of these
 proposals, to

induce independently-owned network affiliates 
to pressure the

networks into more objective news coverage. 
This inducement

might even be applied effectively upon the netwo
rks themselves.
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POLITICAL USES OF THE FAIRNESS DOCTRINE 

Prior to the 1964 campaign, the FCC rejected RNC's request

for "equal time" for Senator Goldwater to respond to a Presidential

radio-TV address. It acknowledged, in principle, that the Fairness

Doctrine applied to the address, but said that Senator Goldwater's

"contrasting" views had been covered adequately in network news

and interview shows. In August 1970, the Democratic National

Committee and Senators Hughes, McGovern, Hatfield, Goodell,

Cranston, Bayh, Church, Eagleton, Gravel, Harris, Hart, Kennedy,

Metcalf and Nelson, made good on the principle established by RNC

and obtained free network time to "respond" to five Presidential

addresses dealing with Vietnam. In order to restore the "balance"

of coverage on the Vietnam issue, the FCC dictated the format of

the response and required the networks to give uninterrupted blocks

of time to DNC, since the President stated his views in uninterrupted

segments.

In the same series of cases, DNC also obtained a declaratory

ruling in which the FCC departed from its position that station

time need not be sold to particular groups. The FCC held that

the "public interest" required licensees to sell time to political

parties so that they could solicit contributions. Subsequent

court decisions broadened this "right" to include purchases of

time for reasons other than fund solicitations.

While the Democrats eventually achieved all of their objectives

in the August,1970 cases, we fared very poorly and ultimately lost

what it first appeared we had gained. The FCC rejected the complaint

against NBC of Senators Dole, Goldwater, Hansen, Gurney, Fannin,



Curtis, Griffin, Smith, Allott, Domnick, and Thurmond. The

Senators had requested free time to respond to a 30-minute

sponsored program which featured Senators in favor of the

"Amendment to End the War." The Commission held that NBC's

refusal was reasonable because the network had provided adequate

time to the Administration viewpoint on the war.

RNC seemed to do better than the 11 Republican Senators

and got the FCC to require CBS to provide time for response to

Larry O'Brien's July 7, 1970, program on behalf of DNC. CBS

had given DNC this time as part of its "Loyal Opposition" series

so that the Democrats could respond to the President's Vietnam

speeches. No restrictions, however, had been placed on DNC's

use of the time, and O'Brien used it to make a partisan attack

on the President and the Republican party in general. It was in

these circumstances that the FCC expanded the "Zapple" doctrine

and required "equal" time for one party to respond to another

party which had been given time with no restrictions as to the

issues to be covered. While this case was useful to us, the

principle it established will be almost worthless in the future,

since no network will again make the mistake of providing a

political party with Fairness Doctrine time without specifying

the issues to be covered. RNC learned this in the latest series

of cases, which the FCC decided last August.

In one of these cases, RNC requested that ABC provide time

for response to time given to DNC on April 22, 1971, in which

six Democrats responded to the President. The FCC rejected RNC's
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claim, holding that ABC had selected the issues that were discussed

and that therefore the general Fairness Doctrine, not the August,

1970 addition to the "Za2ple" doctrine, applied. Under the

Fairness Doctrine, the FCC found that, on an "overall basis," the

"sum total" of ABC's programs on the issues discussed by the

DNC spokesmen was balanced and RNC was not entitled to time.

The plus in the August, 1971 series of cases was that the

FCC also refused DNC's request for network time to respond to

three Presidential appearances (i.e., a March 22 ABC interview,

the March 15 interview on NBC's "Today" show and the April 7

speech) under the political party aspect of the "Zapple" doctrine.

The FCC refused to apply the "Zapple" doctrine to Presidential

appearances and presentations of other public officials. It also

held that Fairness Doctrine had no application,since the networks

had adequately covered views contrasting from those of the

President. The August,1970 grant of time to DNC was distinguished

on the ground that there the President's appearances dealt with

only the Vietnam war, while the 1971 appearances ranged over a variety

of issues. DNC has appealed this ruling and the court case has not

been decided; generally, however, the D.C. Court of Appeals has

been unsympathetic to the FCC on its Fairness Doctrine rulings

and has usually been willing to go much further than the Commission.

To sum up: At the national level, the Republican Party has

never benefited from application of the Fairness Doctrine, and has

suffered from its application on several occasions. The single

Republican victory involved an entirely separate role, the "Zapple"



doctrine. There is no doubt that the Fairness Doctrine is

generally detrimental to the party in power.
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In a speech delivered last month, I made three related proposals

concerning the regulation of broadcasting:

(1) That the FCC experiment with a plan for deregulation of

radio broadcasting;

(2) That the FCC's procedures for the renewal of TV licenses

be altered so as to lengthen the license term, eliminate

Federal prescription of program content and give the

responsible broadcaster some reasonable assurance that

his license will be renewed when faced with a challenge;

and

(3) That the FCC's current procedures for enforcing the

obligation of fairness on a case-by-case basis (the

so-called "Fairness Doctrine") be abandoned and be

enforced, instead, through an overall review of perfor-

mance at license renewal time, and through creation of

a statutory right to purchase advertising time on a

nondiscriminatory basis.

I made these proposals because I have become convinced that some

fundamental initiatives are necessary to prevent the accelerating

drift towards treatment of broadcasting as an arm of the Govern-

ment, rather than a segment of the free and privately run communi-

cations media. I made it clear in the speech that the Administration

has no present plans for legislation to implement the last two pro-

posals--none is needed for the first--but indicated that I would

press for such legislation if the reaction was favorable. In

general, it has been. I propose, therefore, to develop and refine

these proposals in the future.

Since any significant initiative with respect to broadcasting

regulation has immediate political ramifications, I think it is

important that you understand what I am proposing and appreciate

its relationship to our political strategy, especially in light

of a recent court decision which, in effect, would entitle

Democratic Party spokesmen air time to respond to broadcast

appearances of the President and his spokesmen.
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Accordingly, I am attaching as Tab A a description of the devices
presently used to achieve balance in political broadcasts. Tab B
describes the effect of OTP's Fairness Doctrine proposals upon
Republican political broadcasting. Tab C is a detailed descrip-
tion of the past use and net utility of the Fairness Doctrine in
promoting Republican interests. Tab D contains several suggestions
on the use of the OTP proposals during the coming year.

Clay T. Whitehead



TAB A

CURRENT FAIRNESS PROVISONS 
APPLICABLE TO POLITICAL PRESENTATIONS

Access to the broadcast media for political presentations is

governed by four major regulatory provisions:

(1) Section 315 of the Communications Act--The so-called

"equal time" provision, which applies only to broadcast appear-

ances of candidates themselves during election campaigns, requires

all opposing candidates to be afforded equal time for personal

appearances. There is no obligation to givefree time if the

first candidate paid for his time.

(2) Editorial endorsement rule--Under FCC rules, when a
station editorially endorses (or opposes) a candidate, the opponent

of the endorsed candidate (or the opposed candidate) is entitled to
respond, personally or through spokesmen.

(3) The "Zapple" or "quasi-equal opportunities" doctrine--
This doctrine, developed in FCC rulings, extends the provisions of
Section 315 to persons other than the candidates themselves. It
provides "equal time" during campaigns for appearances of supporters 

and spokesmen of opposing candidates. (As with Section 315, there
is no obligation to give free time to the opposing spokesmen if the
first spokesman paid for his time.)

(4) The Fairness Doctrine--The FCC's general, uncodified

Fairness Doctrine applies to all broadcasts dealing with contro-

versial issues--including political broadcasts which are not covered

by the above three provisions. Positions taken by the President

and party spokesmen must be "balanced" by appearances of spokesmen

for contrasting viewpoints, often opposing party spokesmen.  Paid 

time must be balanced in paid or free time. That is, if a '
Republican spokesman makes a paid appearance, a Democratic spokes-
man can request free time to respond.



TAB B

EFFECT ON REPUBLICAN INTERESTS

Abandonment of the Fairness Doctrine would not eliminate
the general obligation of broadcasters to cover public issues
in a fair and balanced manner. OTP suggested that this obliga-
tion no longer be enforced in a case-by-case, issue-by-issue
manner, but rather that the licensee's efforts to be fair and
balanced be judged at renewal time on the "totality" of his
service during the preceeding license period. OTP also suggested
that the present power of individuals to demand time for response
on a case-by-case basis be replaced with a general right to pur-
chase advertising time on a nondiscriminatory basis.

OTP proposed this new policy because enforcement of broad-
casters' "fairness" obligation has gotten completely out of hand
in recent years. Essentially, the FCC itself has lost control of
the enforcement procedures, which are now dictated by the D.C.
Court of Appeals in response to appeals taken by activist political(4 and social groups.
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'but in feeed4 his process is well on the way to destroying the
basic premise of our free broadcasting system--which is to place
primary responsibility and broad discretion in the hands of the
individual broadcaster.*/ It has already led to rulings by the
Court of Appeals which require broadcasters to provide free time
to groups opposing the sale of advertised products, and free time
to Democrats wishing to respond to nonpartisan appearances of the
President and his spokesmen. By eliminating case-by-case enforce-
ment of the fairness obligation, the OTP proposals will deter
further erosion of broadcaster discretion, and diminish day-to-day
government involvement in the content of the broadcast programs.

!./ Based as it is upon principles of individual freedom and
dispersion of government power, this premise has had the continu-
ing support of the Republican Party. For example, the National
Committee opposed Senate Joint Resolution 209, introduced by
Senator Fullbright, (which would have required all broadcast
stations to provide a "reasonable amount of public service time"
four times yearly to Senators and Representatives) on the ground
that it would destroy the "free press" discretion of broadcast
licensees. Senator Dole also stated that the Resolution "would
be a step toward removing the discretion and trust the American
system has placed in free, commercial broadcasting."



The OTP proposals are not only sound public policy, but
they benefit conservative philosophy in general and Republican
interests in particular. The Fairness Doctrine has been used
most successfully by the new left. It inevitably favors those
with extreme and populist views. Without the Fairness Doctrine,
the traditional main-stream view on a particular issue would stillreceive substantial coverage in the sum total of TV programs; but
the far-out position might not. The Fairness Doctrine assures
that extreme views receive not merely equitable coverage but
in fact much more attention on the airwaves than they are given
in the society at large. It is therefore beneficial to conserva-tives and moderates to impose upon the broadcaster only the require-ment that he demonstrate good faith efforts to present contrastingviewpoints on an overall basis.

The OTP proposals will particularly benefit Republican inter-ests in the following ways:

(1) The courts and the FCC have recently held that broad-
casters must, under the Fairness Doctrine, provide free time for
refutation of controversial positions presented in paid advertising.These positions are generally put forward in "institutional" adswhich make such points as the need for more oil, the care which
companies exercise in guarding against pollution, the need fornew highways, or even the desirability of the automobile. Asmatters now stand, all such ads give environmental groups the
right to demand free time for reply. Furthermore, the courts haveheld that ordinary product advertising can raise controversialissues indirectly (e.g., ad for high octane gasoline raises pollu-tion issue), which also calls for free response time from groupswith contrasting views.

Under the OTP proposal, advertising time would be
entirely insulated from the fairness obligation. In order togive protection for the "otherside" of such issues, advertisingtime would have to be sold to all who desire it. This require-ment, however, has already been effectively imposed by a recentcourt decision, and will in any event not be as useful to liberalactivist groups as the existing enforcement mechanism requiringa free rebuttal. In short, the OTP proposal will enable theprivate sector to present its views and its products to the publicwithout simultaneously subsidizing rebuttals from opponents. Thiswill further Republican political positions on most points.

(2) While the OTP proposals alone will not undo the recentcourt decision that the obligation of fairness requires Democraticresponse time to addresses by the President and his spokesmen, itwill at least avoid enforcement of this obligation on a tit-for-tat, case-by-case basis. Such enforcement, which could requiretime for Democrats each time the President or an Administrationofficial appears, would predictably cause the networks to reducesubstantially their coverage of the Administration. Under the



OTP proposal, on the other hand, it will suffice if the broad-
caster affords opposition spokesmen, on an overall basis, as much
time as Republicans--including Republicans speaking in their
official capacity as members of the Administration. The greaterleeway and room for broadcaster discretion would minimize the
adverse effect of the new decision.

(3) The OTP proposals for changes in broadcast regulation
have received widespread support from virtually all segments of
the broadcasting industry, including the networks. They have
earned substantial amounts of good will for the Administration
at a time when we were beginning to feel industry backlash
because of "anti-broadcast" actions taken by a Republican FCC.The Administration and the RNC can capitalize on this good will,and can use its continued support of these proposals, to encour-
age both more contributions and more objective news coveragefrom broadcasters.

(4) As unfortunate as recent court decisions in the fieldhave been, they may get even worse unless the vehicle which
brings them forth--the present case-by-case method of enforcingfairness--is eliminated. It is obvious that court decisions inthis field are consistently contrary to Republican interests,and it is therefore desirable to remove as much of the power aspossible from the courts and return it to the discretion of theprivate broadcast licensees, operating under the generalized
supervision of the Commission. The OTP proposal achieves this.

The foregoing benefits can be achieved without the loss ofany genuinely effective weapon. First, it is almost impossibleto use the Fairness Doctrine to compel any network coverage ofthe Administration point of view. In order to do so, we wouldhave to prove that the Administration was denied a reasonableopportunity to present its position on a particular issue; butnetwork news almost always furnishes this required minimum.
Second, for all its weaknesses in methodology, Edith Efron's"News Twisters" book gives clear indication that network coveragedoes its greatest damage to our interests in the "commentary"remarks of network reporters, and not in the statements of personscovered in the news. This subtle and not-so-subtle news slantingis not reachable under the Fairness Doctrine. The FCC will takeaction only when there is extrinsic evidence of gross misconduct--i.e., evidence other than the mere content of the program itself.Such evidence (e.g., proof that a news event was "staged") almostnever exists.



TAB C

PRIOR POLITICAL USE OF THE FAIRNESS DOCTRINE

Prior to the 1964 campaign, the FCC rejected the Republican
National Committee's request that Senator Goldwater be given
"equal time" to respond to a Presidential radio-TV address. It
acknowledged, in principle, that the Fairness Doctrine applied
to the address, but said that Senator Goldwater's "contrasting"
views had been covered adequately in network news and interview
shows. In August 1970, the Democratic National Committee and
Senators Hughes, McGovern, Hatfield, Goodell, Cranston, Bayh,
Church, Eagleton, Gravel, Harris, Hart, Kennedy, Metcalf and
Nelson, made good on the principle established by RNC and obtained
free network time to "respond" to five Presidential addresses deal-
ing with Vietnam. In order to restore the "balance" of coverage
on the Vietnam issue, the FCC dictated the format of the response
and required the networks to give uninterrupted blocks of time to
DNC, since the President had stated his views in uninterrupted
segments.

In the same series of cases, DNC also obtained a declaratory
ruling in which the FCC departed from its previous position that
station time need not be sold to particular groups. The FCC held
that the "public interest" required licensees to sell time to
political parties so that they could solicit contributions. Sub-
sequent court decisions have broadened this "right" to include
purchases of time for reasons other than fund solicitations.

While the Democrats eventually achieved all of their objec-
tives in the August 1970 cases, we fared very poorly and ultimately
lost what it first appeared we had gained. The FCC rejected the
complaint against NBC of Senators Dole, Goldwater, Hansen, Gurney,
Fannin, Curtis, Griffin, Smith, Allott, Domnick, and Thurmond.
The Senators had requested free time to respond to a 30-minute
sponsored program which featured Senators in favor of the "Amend-
ment to End the War." The Commission held that NBC's refusal
was reasonable because the network had provided adequate time
to the Administration viewpoint on the war.

RNC seemed to do better than the 11 Republican Senators when
it got the FCC to require CBS to provide time for response to
Larry O'Brien's July 7, 1970, program on behalf of DNC. CBS had
given DNC this time as part of its "Loyal Opposition" series, so
that the Democrats could respond to the President's Vietnam
speeches; the network had placed no restrictions on DNC's use of
the time, and O'Brien used it to make a partisan attack on the
President and the Republican Party in general. In response to
the protests of RNC, the FCC established a principle which would
have expanded the "Zapple" doctrine and required "equal" time for
one party to respond to another party which had been given "response"
time with no specification of the issues to be covered. On
November 15, 1971, the D.C. Court of Appeals struck down this FCC
expansion of the "Zapple" doctrine because it gives the President's
party double exposure on the issues. In the future, Democrats



will be able to obtain free time, to respond to Presidential
speeches and press conferences, as well as similar appearances
by Administration spokesmen. The eourt also implied that the
networks could not limit in any manner the issues to be covered
in this "response" time by the opposition spokesmen.

This latest court decision will also make virtually worth-
less the small Fairness Doctrine gain RNC achieved in a series
of "political broadcast" cases which the FCC decided last August.
In this series of cases, the FCC refused DNC's request for network
time to respond to three Presidential appearances under the "Zapple"
doctrine. It declined to extend that doctrine to Presidential
appearances and presentations of other public officials. It also
held that the Fairness Doctrine had been satisfied, since the
networks had adequately covered views contrasting with those of
the President. The August 1970 grant of time to DNC was distin-
guished on the ground that there the President's appearances
dealt only with the Vietnam war, while the 1971 appearances ranged
over a variety of issues. DNC has appealed this ruling and the
court case has not yet been decided. However, if the D.C. Court
of Appeals decision in the RNC case is followed, reversal of these
favorable FCC rulings is certain.

To sum up: At the national level, the Republican Party has
not benefited from application of the Fairness Doctrine, and has
suffered from its application on several occasions. There is
no doubt that the Fairness Doctrine is generally detrimental to
the part in power and to the party with the money.



POLITICAL USE OF NEW PROPOSALS

(1) The most effective deterrent to slanted news coveragehas proven to be public criticism. Criticism by politicalOfficials in power is blunted, and perhaps rendered counter-productive, by allegations that it is an attempt to intimidate thegovernment-regulated media. These allegations can be shown tobe groundless if the Administration itself--while asserting itsright to criticize news bias--actively urges less governmentregulation and control, especially over program content. Theattacks of the Vice President and Bob Dole can be more directand effective than ever, and other Administration officials mighteven get away with softer criticism on specific issues.

(2) The broadcaster good will arising from Administrationsupport of these proposals will hopefully, in and of itself, getus more favorable treatment in the '72 campaign, as well as moremoney.

(3) We can make clear that the price of greater broad-caster freedom is greater broadcaster responsibility. In exchangefor active Administration efforts to implement the OTP proposals,we might get local stations to exercise more supervision andcontrol over the balance and fairness of their public affairscoverage--and in particular the network shows they carry.We might urge the network affiliates to establish a "Committeeon Network News Balance." This would put both heat and the publiceye on the network news organizations in a way that pressure on thenetwork corporate headquarters never can. At best it mightlead to some local control over what the networks offer. At thevery least, it would destroy the solid front which the industrynow presents against any and all criticism of broadcast journalism.

(4) We might use the same argument--that greater freedomrequires greater responsibility--with the networks themselves.Network management has increasingly treated their news and publicaffairs staff as a privileged class, subject to virtually no ownercontrol. This unaccountability is the source of many of our diffi-culties. We can make it clear to the networks that if they wantAdministration support for the OTP proposals, they must assume cor-porate responsibilities for the fairness of their news departments.

(5) We can use support of the proposals to exact concessionsfrom broadcasters in other areas--for example, to obtain theirsupport for the Administration position on long-range cable TVdevelopment.

(6) The proposals are not likely to be enacted into lawbefore the next election. Until they are, we should encourageFairness Doctrine complaints--to embarrass the networks when theirnews coverage is biased, to keep Democratic spokesmen "honest,"and to demonstrate the unworkability of the present system.
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Whereas there are vast differences in the resources available to
the various broadcast licensees of the Commission from small
market radio stations to large market television stations; and

Whereas a significant proportion of the Nation's small market
radio stations operate at a loss; and

Whereas the Commission has imposed the same reporting re-
quirements on all its broadcast licensees across the hoard,
such as lengthy license renewal forms, detailed nscerinimnem
surveys, and the complicated reyiircinenis 01 the hn n es,-;
doctrine; and

Whereas many of the rules and policies by which the Commis-
sion has regulated broadcasters are outdated, unnecessary,
and may no longer be in the public interest; and

Whereas the Federal Communications Commission recently has
initiated a re-regulation program and constituted an agency
task force to bring about improved regulation of the broad-
cast industry: Now, therefore, be it

Resolved by the Senate and House of Representatives

2 of the United States of America in Congress assembled,

3 That the Federal Communications Commission 1

4 to study and revise its rules and regulations, consistent with

5 the public interest, to reflect the realities of modern-day

6 broadcasting; that it give special attention to the uniwte

7 problems of small market broadcasters; that it consider the

8 feasibility of ado ino, a short-form rcnewal a C' I; for

9 radio; that it determine whether fairness doctrine obliga-

Li° tions can be simplified and clarified; that it review there-
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quirements of ascertaining community needs with a view to-

2 ward relieving unnecessary burdens; and, that it direct its

3 full effort and energies to relieve all broadcasters of technical,

4 legal, and adminktrative burdens which are unrelated to

5 or out of proportion to the individua-oa  lcaster's_vursuit

6 of the public interest and his role as a public trustee, and

7 thereby enable them to devote more time and resources to

8 the public interest; and that it move forwavith a ar

9 project to achieve these objectives.
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I am pleased to have this opportunity to appear before

you today, to discuss some aspects of the First Amendment

which it is an important concern of my Office to protect.

I wish to address my remarks specifically to the First Amend-

ment implications of the two most significant innovations

in our mass communications system during the past decade.

The first of these is cable television. Coaxial cable

and related technologies enable large numbers of electronic

signals--television signals included--to be carried directly

into the home by wire rather than being broadcast over the air.

There is no particular limitation on the number of signals

which can be provided; systems now being constructed typically

have the capacity to carry about 20 television channels,

and can be readily expanded to 40.

The original use for this technology was "CATV," or

Community Antenna Television. As its nameimplies, that

involved no more than the use of cable to carry broadcast

signals picked up by a high master antenna into homes in areas

where reception was difficult. In recent years, however, use

of the technology has progressed far beyond that. Many cable

systems now use microwave relay systems to import television

signals from far distant cities. Some originate programming

of their own, and make unused channels available to private

individuals," organizations, schools, and municipal agencies.

Looking into the future, cable technology has the potential

to bring into the home communications services other than

television--for example, accounting and library services,
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remote medical diagnoses, access to computer
s, and perhaps

even instantaneous facsimile reproduction of
 news and other

printed material. But I wish to focus upon the immediate

consequences of cable, and in particular its impact upo
n mass

communications.

I do not have to belabor the point that the provision

of 20 to 40 television channels where once there were
 only

four or five drastically alters the character of the medi
um.

It converts a medium of scarcity into a medium of abundance.

As this Subcommittee is aware from earlier testimony, one of

the most severe problems which must be faced by broadcasters

today is the allocation of limited broadcasting time--allocation

among various types of programming, and allocation among the

many groups and individuals who demand time for their point

of view. Cable, if it becomes widespread, may well change

that by making the capacity of television, like that of the

print media, indefinitely expandable, subject only to the

economics of supply and demand.

Of course the new medium also brings its own problems,

several of which are immediately related to First Amendment

concerns. Economic realities make it very unlikely that any

particular community will have more than a single cable

system. Unless some structural safeguard or regulatory

prohibition is established, we may find a single individual

or corporation sitting astride the major means of mass

communication in many areas.
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The second aspect of this new technology which
 bears on

the First Amendment is, to my mind, the more
 profound and

fundamental, because it forces us to question no
t only where

we are going in the future, but also where w
e have been in

the past. That aspect consists of this: the basic premises

which we have used to reconcile broadcasting regul
ation with

the First Amendment do not apply to cable.

In earlier sessions of these hearings, this Subcommittee

has heard three principal justifications for Governmen
t

intrusion into the programming of broadcast communicatio
ns:

The first is the fact of Government licensing, justified b
y

the need to prevent interference between broadcast signals.

But with cable, there is nothing broadcast over the air, no

possibility of interference, and hence no unavoidable ne
ed

for Federal licensing. The second is "the public's ownership

of the air waves" which the broadcaster uses. But cable doc..s

not use the air waves. The third is the physical limitation

upon the number of channels which can be broadcast in any area--

meaning that there is oligopoly control over the electronic

mass media, in effect conferred by Federal license. But

the number of feasible cable channels far exceeds the antic-

ipated demand for use, and there are various ways of

dispersing any monopoly control over what is programmed on

cable channiels.

In other words, cable television is now confronting our

society with the embarrassing question: Are the reasons we

have given in the past forty-odd years for denying to the
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broadcast media the same First Amendment freedom enjoyed by

the print media really reasons--or only rationalizations.

Why is it that we now require (as we in effect do) that each

radio and television station present certain types of

programming--news, religion, minority interest, agriculture,

public affairs? Why is it that our courts repeatedly intervene

to decide, or require the FCC to decide, what issues are

controversial, how many sides of those controversies exist,

and what "balance" should be required in their presentation?

Is it really because the detailed governmental imposition of

such requirements is made unavoidable by oligopoly control of

media content or by the need to decide who is a responsible

licensee? Or is it rather that we have, as a society, made

the determination that such requirements are good and therefore

should be imposed by the Government whenever it has a pretext

to do so? And if it is the latter, is this remotely in accord

with the principle of the First Amendment, which (within the

limitation of laws against obscenity, libel, deception, and

criminal incitement) forbids the Government from determining

what it is "good" and "not good" to say?

This stark question is inescapably posed by cable tech-

nology. The manner in which we choose to regulate cable

systems and the content of cable programming will place us

squarely on one or the other side of this issue. Perhaps

the First Amendment was ill conceived. Or perhaps it was

designed for a simpler society in which the power of mass

media was not as immense as it is today. Or perhaps the
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First Amendment remains sound and means the sa
me thing now

as it did then. The answer to how we as a nation feel on

these points will be framed as we establish the 
structure

within which cable television will grow.

Because the President realizes that such fundamental

issues are involve, he has determined that the desirab
le

regulatory structure for the new technology deserves t
he

closest and most conscientious consideration of the pu
blic

and the executive and legislative branches of Government
.

For this reason, he established last June a Cabinet-leve
l

committee to examine the entire question and to develop

various options for his consideration. Not surprisingly, in

view of the magnitude and importance of the subject, the work

of the committee is not yet completed. I assure you, however,

that First Amendment concerns such as those I have been

discussing are prominent in our deliberations--as I hope the
y

will be prominent in yours when the Congress ultimately considers

this issue.

I now wish to turn to what I consider the second major

innovation in our mass communications system during the past

decade--the establishment of a Corporation for Public Broad-

casting, supported by Federal funds. The ideals sought by this

are best expressed in the following enterprise excerpt from

the Report tf the Carnegie Commission on Educational Television.
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"If we were to sum up our proposal with all the
brevity at our command, we would say that what

we recommend is freedom. We seek freedom from

the constraints, however necessary in their context,

of commercial television. We seek for educational

television freedom from the pressures of inadequate
funds. We seek for the artist, the technician, the
journalist, the scholar, and the public servant
freedom to create, freedom to innovate, freedom to
be heard in this most far-reaching medium. We seek
for the citizen freedom to view, to see programs that
the present system-, by its incompleteness, denies him."

In addition to this promise, public television also holds

some dangers, as was well recognized when it was established.

I think most Americans would agree that it would be dangerous

for the Government itself to get into the business of running

a broadcasting network. One might almost say that the free-

speech clause of the First Amendment has an implicit "non-

establishment" provision similar to the express "nonestablishment"

restriction in the free-exercise-of-religion clause. Just as

free exercise of religion is rendered more difficult when

there is a state church, so also the full fruits of free

speech cannot be harvested when the Government establishes

its own mass communications network. Obvious considerations

such as these caused Federal support of public broadcasting

to be fashioned in such a way as to insulate the system as far

as possible from Government interference.

The concern went, however, even further than this. Not

only was there an intent to prevent the establishment of a

Federal broadcasting system, but there was also a desire to

avoid the creation of a large, centralized broadcasting system

financed by Federal funds--that is, the Federal "establishment"
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of a particular network. The Public Broadcasting Act of 1967,

like the Carnegie Commission Report which gave it birth,

envisioned a system founded upon the "bedrock of localism,"

the purpose of the national organization being to serve the

needs of the individual local units. Thus it was that the

national instrumentality created by the Act--the Corporation

for Public Broadcasting--was specifically excluded from

producing any programs or owning any interconnection (or

network) facilities.

Noncommercial radio has been with us for over 50 years and

noncommercial television for 20. They have made an important

contribution to the broader use of communications technology

for the benefit of all. The new Corporation for Public Broad-

casting has, for the most part, made a good start in expanding

the quantity and quality of programming available to local non-

commercial broadcasting stations. There remain important questions

about the most desirable allocation of the Corporation's funds

among educational, instructional, artistic, entertainment, and

public affairs programming. But most importantly, from the First

Amendment standpoint, there remains a question as to how

successful the Corporation has been in avoiding the pitfalls

of centralization and thereby of Government "establishment:"

Now that we have a few years' experience under this new system,

we see a strong tendency--understandable but nonetheless

regrettable--towards a centralization of practical power and

authority over all the programming developed and distributed with



- 8 -

Federal funds. Although the Corporation for Public Bro
ad-

casting owns no interconnection facil
ities, which the Act forbids

it funds entirely another organization 
which does so. Although

it produces no programs itself, which t
he Act forbids, the vast

majority of the funds it receives are disb
ursed in grants

to a relatively. fevz_ "production centers" for
 such programs as

the Corporation itself deems desirable--whic
h are then distri-

buted over the Corporation's wholly funded ne
twork. We have

in fact witnessed the development of precisely 
that which

the Congress sought to avoid--a "Fourth Network
" patterned

after the BBC.

There is, moreover, an increasing tendency on
 the part

of the Corporation to concentrate on precisely th
ose areas of

programming in which the objection to "establishm
ent" is

strongest, and in which the danger of provoking co
ntrol through

the political process is most clear. No citizen who feels

strongly about one or another side of a matter of cur
rent

public controversy enjoys watching the dther side pr
esented;

but he enjoys it a good deal less when it is presented at 
his

expense. His outrage--quite properly--is expressed to, and th
en

through, his elected representatives who have voted his m
oney

for that purpose. And the result is an unfortunate, but

nonetheless inevitable, politicization and distortion of 
an

enterprise which should be above faction and controversy.

Many argue that centralization is necessary to achieve

efficiency, but I think it is demonstrable that it does not

make for efficiency in the attainment of the objectives for
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which public broadcasting was established. For those objec-

tives are variety and diversity--almost inherently antithetical

to unified control. To choose for public broadcasting the

goal of becoming the "Fourth Network" is to choose for it

the means which have brought success to the first three--

notably, showmanship and appeal to mass tastes. This is not

to say that there should be no nationally produced programming

for public television. Some types of programming not offered

on commercial television require special talent, unique

facilities, or extensive funds that can only be provided'at

the national level; it is the proper role of the Corporation

to coordinate and help fund such programming. But both for

reasons of efficiency and for the policy reasons I have

discussed above, the focus of the system must remain upon the

local stations, and its object must be to meet their needs and

desires.

The First Amendment is not an isolated phenomenon within

our social framework, but rather one facet of a more general

concern which runs throughout. For want of a more descriptive

term we might describe it as an openness to diversity. Another

manifestation of the same fundamental principle within the

Constitution itself is the very structure of the Nation which

it established--not a monolithic whole, but a federation of

separate states, each with the ability to adopt divergent laws

governing the vast majority of its citizens' daily activities.

This same ideal of variety and diversity has been apparent in

some of the most enduring legislation enacted under the Federal
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Constitution. Among the most notable was the Communications

Act of 1934. Unlike the centralized broadcasting systems of

other nations, such as France and England, the heart of the

American system was to be the local station, serving the needs

and interests of its local community--and managed, not accord-

ing to the uniform dictates of a central bureaucracy, but

according to the diverse judgments of separate individuals

and companies.

In 1967, when Congress enacted the Public Broadcasting

Act, it did not abandon the ideal and discard the noble experi-

ment of a broadcasting system based upon the local stations and

ordinated towards diversity. That would indeed have been a

contradictory course, for the whole purpose of public broad-

casting was to increase, rather than diminish, variety. It is

the hope and objective of this Administration to recall us to

the original purposes of the Act. I think it no exaggeration

to say that in doing so we are following the spirit of the

Constitution itself. •
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MEMORANDUM FOR

Mr. Colson

Mr. Ehrlichman

Mr. Flanigan

Mr. Haldeman

As you know, I am scheduled to appear before the Ervin subcommittee

Wednesday, February 2. I have been asked to testify on the First

Amendment implications of cable television and public broadcasting.

However, earlier sessions of the hearings have dealt extensively with

the Fairness Doctrine and the more general question of access to the

broadcast media, and it is probable that there will be questions on

these issues. At a minimum, I must discuss the policy considerations

surrounding those issues, and there is no graceful way to avoid com-

menting on my own proposals made last fall. It would be much better

to make an affirmative statement of the Administration's position than

to waffle. Our image of evasiveness in these highly visible hearings

has already given credence to charges of underhanded media

intimidation.

I propose, therefore, if there is no objection, to reply to questions with

a statement of the Administration's position as shown at Tab A. This

is a fairly general and low-key, but positive, position that does not

commit us to any specific legislative or regulatory action. It does not

give us a basis for opposing CPB's involvement in public affairs and for

opposing the FTC "counter-advertising" proposals which are derived

from the Fairness Doctrine.

After much public and private discussion and reaction, I am more

convinced than ever that the more detailed OTP proposals in this area

are not only good policy, consistent with our philosophy, but also are

good positions politically. We should not press them actively this year,

but I do believe we should continue to affirm them in broad form.

Properly used, they can insulate the Administration from a lot of
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criticism, encourage local broadcaster assistance on the network

news problem, and provide a "high-road" cover for our efforts to
focus more attention on press objectivity. Because these matters
are so important, I think you should understand better what we have
proposed and its relationship to our political strategy. I therefore
attach at Tab B a series of short memoranda on the proposals, their
background, and their political use.

I would appreciate a reaction to Tab A by Tuesday and to Tab B

when you have had a chance to review it.

oppomprollm..

Clay T. Whitehead

Attachments

cc: Mr. MacGregor





SUBSTANCE OF PROPOSED POSITION

Fairness Doctrine

The broadcaster obviously has an obligation of fairness in the presentation
of controversial issues. The problem is how Government, with its

licensing responsibility, should enforce this obligation of fairness without

excessive intervention in the private enterprise system of broadcasting

and without damage to the open exchange of ideas so central to our

concept of democracy and freedom.

The Administration believes that the current enforcement procedures

embodied in the so-called "Fairness Doctrine" in the early 1960's, have

proven unworkable and excessively vague and confusing. Although the

FCC's rules may have been sound enough in principle, their function

has been distorted by the courts, which have repeatedly used the Fairness

Doctrine to accommodate the demands of individuals and groups for

access to the broadcasting media- a purpose for which it was never

intended or designed.

Since the obligation of fairness arises from the license process, it

should be enforced in that context. We should move towards a return

to the FCC's pre-1960 procedures, whereby the Commission would

inquire at the end of a licensee's term whether he has, on an overall

basis, been fair and responsible; during the license term, only flagrant

abuses would justify intervention by the Government to require that a

particular position be presented. It is our hope that the FCC's own

inquiry into the Fairness Doctrine problems will cause such necessary

changes to be made by the Commission itself.

Access

Our private enterprise broadcasting system, with its dual emphasis

on license freedom and licensee responsibility, has as its foundation

the licensee's discretion in programming. However, now that television

has become so pervasive and important in the commercial and political

life of our country, there is growing pressure for a mechanism whereby

individuals or groups who do not own a station can be assured the ability

to express their point of view. The Administration recognizes the
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desirability of such a mechanism. We believe, however, that this should

be based on the right of individuals or groups to buy time on a non-

discriminatory basis, rather than on the judicially-derived extensions

of the Fairness Doctrine that are now being used to impose special interest

messages on the viewing public without requiring those who use the time

to pay for it.





CURRENT FAIRNESS PROVISIONS
APPLICABLE TO POLITICAL PRESENTATIONS

Access to the broadcast media for political presentations
is governed by four major regulatory provisions:

(1) Section 315 of the Communications Act--The so-called
"equal time- provision, which applies only to broadcast appear-
ances of candidates themselves during election campaigns,
requires all opposing candidates to be afforded equal time for
personal appearances. There is no obligation to give free
time if the first candidate paid for his time.

(2) Editorial endorsement rule--Under FCC rules, when a
station editorially endorses (or opposes) a candidate, the
opponent of the endorsed candidate (or the opposed candidate)
is entitled to respond, personally or through spokesmen.

(3) The "Zaale" or "quasi-equal opportunities" doctrine--
This doctrine, developed in FCC rulings, extends the provisions
of Section 315 to persons other than the candidates themselves.
It provides "equal time" during campaigns for appearances of
supporters and spokesmen of opposing candidates. (As with
Section 315, there is no obligation to give free time to the
opposing spokesmen if the first spokesman paid for his time.)

(4) The Fairness Doctrine--The FCC's general, uncodified
Fairness Doctrine applies to all broadcasts dealing with
controversial issues--including political broadcasts which
are not covered by the above three provisions. Positions taken
by the President and party spokesmen must be "balanced" by
appearances of spokesmen for contrasting viewpoints, often
opposing party spokesmen. Paid time must be balanced in paid 
or free time. That is, if a Republican spokesman makes a
paid appearance, a Democratic spokesman can request free time
to respond.



PRIOR POLITICAL USE OF THE FAIRNESS DOCTRINE

Prior to the 1964 campaign, the FCC rejected the Republican
National Committee's request that Senator Goldwater be given
"equal time" to respond to a Presidential radio-TV address. It
acknowledged, in principle, that the Fairness Doctrine applied
to the address, but said that Senator Goldwater's "contrasting"
views had been covered adequately in network news and interview
shows. In August 1970, the Democratic National Committee and
Senators Hughes, McGovern, Hatfield, Goodell, Cranston, Bayh,
Church, Eagleton, Gravel, Harris, Hart, Kennedy, Metcalf and
Nelson, made good on the principle established by RNC and obtained
free network time to "respond" to five Presidential addresses deal-
ing with Vietnam. In order to restore the "balance" of coverage
on the Vietnam issue, the FCC dictated the format of the response
and required the networks to give uninterrupted blocks of time to
DNC, since the President had stated his views in uninterrupted
segments.

In the same series of cases, DNC also obtained a declaratory
ruling in which the FCC departed from its previous position that
station time need not be sold to particular groups. The FCC held
that the "public interest" required licensees to sell time to
political parties so that they could solicit contributions. Sub-
sequent court decisions have broadened this "right" to include
purchases of time for reasons other than fund solicitations.

While the Democrats eventually achieved all of their objec-
tives in the August 1970 cases, we fared very poorly and ultimately
lost what it first appeared we had gained. The FCC rejected the
complaint against NBC of Senators Dole, Goldwater, Hansen, Gurney,
Fannin, Curtis, Griffin, Smith, Allott, Dominick, and Thurmond.
The Senators had requested free time to respond to a 30-minute
sponsored program which featured Senators in favor of the "Amend-
ment to End the War." The Commission held that NBC's refusal
was reasonable because the network had provided adequate time
to the Administration viewpoint on the war.

RNC seemed to do better than the 11 Republican Senators when
it got the FCC to require CBS to provide time for response to
Larry O'Brien's July 7, 1970, program on behalf of DNC. CBS had
given DNC this time as part of its "Loyal Opposition" series, so
that the Democrats could respond to the President's Vietnam
speeches; the network had placed no restrictions on DNC's use of
the time, and O'Brien used it to make a partisan attack on the
President and the Republican Party in general. In response to
the protests of RNC, the FCC established a principle which would
have expanded the "Zapple" doctrine and required "equal" time for
one party to respond to another party which had been given "response"
time with no specification of the issues to be covered. On
November 15, 1971, the D.C. Court of Appeals struck down this FCC
expansion of the "Zapple" doctrine because it gives the President's



party double exposure on the issues. In the future, Democrats
will be able to obtain free time, to respond to Presidential
speeches and press conferences, as well as similar appearances
by Administration spokesmen. The court also implied that the
networks could not limit in any manner the issues to be covered
in this "response" time by the opposition spokesmen.

This latest court decision will also make virtually worth-
less the small Fairness Doctrine gain RNC achieved in a series
of "political broadcast" cases which the FCC decided last August.
In this series of cases, the FCC refused DNC's request for network
time to respond to three Presidential appearances under the "Zapple"
doctrine. It declined to extend that doctrine to Presidential
appearances and presentations of other public officials. It also
held that the Fairness Doctrine had been satisfied, since the
networks had adequately covered views contrasting with those of
the President. The August 1970 grant of time to DNC was distin-
guished on the ground that there the President's appearances
dealt only with the Vietnam war, while the 1971 appearances ranged
over a variety of issues. DNC has appealed this ruling and the
court case has not yet been decided. However, if the D.C. Court
of Appeals decision in the RNC case is followed, reversal of these
favorable FCC rulings is certain.

To sum up: At the national level, the Republican Party has
not benefited from application of the Fairness Doctrine, and has
suffered from its application on several occasions. The small
benefit derived from the FCC's compromise approach in August of
1970, trading off the "Loyal Opposition" series for response time
to the President's five Vietnam broadcast statements, has been
wiped out by subsequent court decisions. There is no doubt that
the Fairness Doctrine is generally detrimental to the party in
power and to the party with the money.



POLITICAL USE OF NEW PROPOSALS

(1) The most effective deterrent to slanted news coverage
has proven to be public awareness and criticism. Criticism by
political officials in power is blunted, and perhaps rendered
counter-productive, by allegations that it is an attempt to
intimidate the government-regulated media. These allegations
can be shown to be groundless if the Administration itself--while
asserting its right to criticize news bias--actively urges less
government regulation and control, especially over program content.
The attacks of the Vice President and Bob Dole can be more direct
and effective than ever, and other Administration officials might
even get away with softer criticism on specific issues. We are
on the side of private enterprise, free and robust press, and
responsible journalism--not a bad posture.

(2) Broadcaster good will arising from Administration support
of these proposals will hopefully, in and of itself, get us more
favorable treatment in the '72 campaign, as well as more money.

(3) We can make clear that the price of greater broadcaster
freedom is greater broadcaster responsibility. In exchange for
active Administration efforts to implement the OTP proposals, we
should get local stations to exercise more supervision and control
over the balance of their public affairs coverage. We might urge
the network affiliates to establish a "Committee on Network
News Balance." This would put both heat and the public eye
on the network news organizations in a way that pressure on the
network corporate headquarters never can. At best it might lead
to some local control over what the networks offer. At the very
least, it would destroy the solid front which the industry now
presents against any and all criticism of broadcast journalism.
But we must realize that the broadcasters need evidence of Adminis-
tration support for their problems if they are going to help
us.

(4) We might use the same argument--that greater freedom
requires greater responsibility--with the networks themselves.
Network management has increasingly treated their news and public
affairs staff as a privileged class, subject to virtually no
owner control. This lack of accountability is the source of
many of our difficulties. We can make it clear to the networks
that if they want Administration support for the OTP proposals,

they must assume corporate responsibility for the fairness of

their news departments.

(5) We can use our support of the proposals to get broadcaster

support in other areas--for example, the Administration position

on long-range cable TV development.

(6) The changes OTP proposes cannot be enacted into law this
year. Until they are, we should encourage private Fairness
Doctrine complaints--to embarrass the networks when their news
coverage is biased, to keep Democratic spokesmen "honest," and

to demonstrate the unworkability of the present system.



EFFECT ON REPUBLICAN INTERESTS

OTP proposed its new policies because enforcement of
broadcasters' "fairness" obligation has gotten completely
out of hand in recent years. Essentially, the FCC itself
has lost control of the enforcement procedures, which are
now dictated by the D.C. Court of Appeals in response to
appeals taken by activist political and social groups.
This process is well on the way to destroying the basic
premise of our free broadcasting system--which is establish-
ment of primary responsibility and broad discretion in the
hands of the individual broadcaster.*/ It has already led
to rulings by the Court of Appeals which require broadcasters
to provide free time to groups opposing the sale of advertised
products, and free time to Democrats wishing to respond to
nonpartisan appearances of the President and his spokesmen.
By eliminating case-by-case enforcement of the fairness obliga-
tion, the OTP proposals will deter further erosion of broad-
caster discretion, and diminish day-to-day government involvement
in the content of the broadcast programs (which inevitably
works with a liberal bent).

The OTP proposals are not only sound public policy, but
they benefit our political philosophy and Republican interests.
The Fairness Doctrine has been used most successfully by the
New Left and related groups. It inevitably favors those with
extreme and populist views. Without the Fairness Doctrine,
the traditional main-stream view on a particular issue would
still receive substantial coverage in the sum total of TV
programs; but the far-out position might not. The Fairness
Doctrine assures that extreme views receive not merely equitable
coverage, but in fact much more attention on the airwaves than
they are given in the society at large. It is therefore
beneficial to conservatives and moderates to impose upon the
broadcaster only the requirement that he demonstrate good faith
efforts to present contrasting viewpoints on an overall basis.

The OTP proposals will particularly benefit Republican
interests in the following ways:

(1) The courts and the FCC have recently held that broad-
casters must, under the Fairness Doctrine, provide free time

IL/ Based as it is upon principles of individual freedom and
dispersion of government power, this premise has had the continu-
ing support of the Republican Party. For example, the National
Committee opposed Senate Joint Resolution 209, introduced by
Senator Fulbright, (which would have required all broadcast
stations to provide a "reasonable amount of public service time"
four times yearly to Senators and Representatives) on the ground
that it would destroy the "free press" discretion of broadcast
licensees. Senator Dole also stated that the Resolution "would
be a step toward removing the discretion and trust the American
system has placed in free, commercial broadcasting."



for refutation of controversial positions presented in paid
advertising. These positions are generally put forward in
"institutional" ads which make such points as the need for
more oil, the care which companies exercise in guarding
against pollution, the need for new highways, or even the
desirability of the automobile. As matters now stand, all
such ads give environmental groups the right to demand free
time for reply. Furthermore, the courts have held that
ordinary product advertising can raise controversial issues
indirectly (e.g., ad for high octane gasoline raises pollution
issue), which also calls for free response time from groups
with contrasting views. The recent FTC proposals to the FCC
for "counter-advertising" show what can happen when this
approach to "fairness" is accepted.

Under the OTP proposal, advertising time would be
entirely insulated from the fairness obligation. In order to
give protection for the "other side" of such issues, advertising
time would have to be sold to all who desire it. This require-
ment, however, has already been effectively imposed by a recent
court decision, and will in any event not be as useful to
activist groups as the existing enforcement mechanism requiring
a free rebuttal. In short, the OTP proposal will enable the
private sector to present its views and its products to the
public without simultaneously subsidizing rebuttals from
opponents. This will further Republican political positions
on most points.

(2) While the OTP proposals alone will not undo the
recent court decision that the obligation of fairness requires
Democratic response time to addresses by the President and his
spokesmen, it will at least avoid enforcement of this obliga-
tion on a tit-for-tat, case-by-case basis. Such enforcement,
which could require time for Democrats each time the President
or an Administration official appears, would predictably cause
the networks to reduce substantially their coverage of the
Administration. Under the OTP proposal, on the other hand, it
will suffice if the broadcaster affords opposition spokesmen,
on an overall basis, as much time as Republicans--including
Republicans speaking in their official capacity as members of
the Administration. The greater leeway and room for broad-
caster discretion would minimize the adverse effect of the new
court decision.

(3) The OTP proposals for changes in broadcast regula-
tion have received widespread support from virtually all
segments of the broadcasting industry, including the networks.
They have earned substantial amounts of good will for the
Administration at a time when we were beginning to feel industry
backlash because of "anti-broadcast" actions taken by a Republican
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FCC. The Administration and the RNC can capitalize on this
good will, and can use their continued support of these pro-
posals, to encourage both more contributions and more
objective news coverage from broadcasters.

(4) As unfortunate as recent court decisions in the
field have been, they may get even worse unless the vehicle
which brings them forth--the present case-by-case method
of enforcing fairness--is eliminated. It is obvious that
court decisions in this field are consistently contrary to
Republican interests, and it is therefore desirable to remove
as much of the power as possible from the courts and return
it to the discretion of the private broadcast licensees. It
is unlikely that the courts will allow this short of legisla-
tion. The OTP proposal achieves this.

The foregoing benefits can be achieved without the loss
of any genuinely effective weapon. First, it is almost
impossible for us to use the Fairness Doctrine to compel any
network coverage of the Administration point of view. In
order to do so, we would have to prove that the Administration
was denied a reasonable opportunity to present its position
on a particular issue; but network news almost always furnishes
this required minimum. Second, for all its weaknesses in
methodology, Edith Efron's "News Twisters" book gives clear
indication that network coverage does its greatest damage to
our interests in the "commentary" remarks of network reporters,
and not in the statements of persons covered in the news. This
subtle and not-so-subtle news slanting is not reachable under
the Fairness Doctrine. The FCC will take action only when
there is extrinsic evidence of gross misconduct--i.e., evidence
other than the mere content of the program itself. Such
evidence (e.g., proof that a news event was "staged") almost
never exists.


