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[510:31 5(G)(1), 53:24(R), 553:24(Z)(10)] Sale of

time to speak on contre,rersial issues.

A broadcast licensee may not, as a general policy,

refuse to sell any of its advertising time to groups

or individuals wishing to speak out cn controversial

issu,s. The time has come for the Commission to

cease abdicating responsibility over the uses of

advertising time. The court leaves undisturbed the

licensee's basic right to exercise judgment and

control in public issue programming and the sale of

advertising time; the court ..carbicls an extrc.me

form of control which totaliv excludes controversial

public debate from taradcast adve7.-tising time.

Business Executives Move For Vietnam Peace v.

FCC, 22 RR 2d2039 [US App DC, 1971].

[510:31 5(G)(1), ¶53:24(R), 553:24(Z)(10)1 First 

Amendment. 

A flat ban on paid public issue announcements is

in violation of the First Amendment, at least when

other sorts of paid announcements are accepted.

Planned announcements of the Business Executives

Move for Vietnam Peace zind of the Democratic

National Committee, or of any other particular

applicant for air time, need not necessarily be

accepted by broadcast licensees. The licensees and

the Commission are to develop and administer

reasonable procedures and regulations determining

which and how many 'educationa.1 advertisements"

will be put on the air. Business Executives Move

For Vietnam Peace v. FCC. 22 RR Zd 2089 [US

App DC, 197]].

[510:31 5(G)(1), 553.24(R), 553:24(Z)(10)] First
Amendment.

The public's First Amendment interests constrain
broadcasters net cnly to provide the full spectrum

22 RR 2d Page 2089

• - ••••• •••• •••••••• ••• oime.••••••• 
01.1.0•••••••••••••••T........M•111....41.11....1■........./111!ep......... 11.0.1/1.......... • ••••



71-1- a5-

Of Viewpoints, but also to pre sent them in an un-
inhibited, wide-open fashion and to provide oppor-

tunity for individual self-expression in advertising

as well as non--advertising time. Even if broad-

casters were to succeed in presenting a full

spectrum of viewpoints and partisan spokesmen on

nom-advertising time, their retention of total initia-

tive and editorial control is inimical to the First

Amendment. Business Executives Move For Vietnam

Peace v. FCC, 22 RR 2d 2089 [US App DC, 1971].

[510:315(G)(1), 553:24(R), 553:24(Z)(10)] "Soot"

editorial announcements.

The bnesidednes-s and private -editing of paTticulAr

"spot" editorial advertisements may in the end

steer viewers and listeners away from the "truth"

by distorting complex issues. Being brief, these

"spot" messages — no less than normal broadcast

news coverage — may not canvass all possible argu-

ments or develop all 'possible implications of the

position they espouse. But that does not mean that

they are unprotected by the First Amendment. The

Constitution 'protects many forms of misleading and

overly simplified political expression in order to

ensure robust, wide-.open debate. Business

Executives Move .for Vietnam Peace v. FCC, :22 RR

-2d -2089 [US App DC, 1971].

[510:315(G)(1), 553:24(R), 553:24Z)(10)1 _Editorial 

"adVertis 

-13'Y -6Perting -up "a fo-rtirri for some 'paid 'preseritations ,

independently edited and controlled by members of

-the public, the broadcasters have waived any argu-

ment that advertising is inherently disruptive of

The proper functions of their stations. The exclu-

ision of only one sort of advertising— which has

:great First Amendment Value-- is -then highly

suspect, a prima facie constitutional violation. To

justify the exclusion, there must be a substantial

factor distinguishing the disruptive effect of

•editorial advertising from•that'of commercial

'advertising. The content of the idea which the

'excluded speakers seekto promote is not permitted

as a distinguishing-factor in itself. The editorial

advertising ban, particularly when licensees accept

advertising generally, establishes an unmistakable

•infringing of First-Amendment liberties. A modest

.reform — consideration and airing of some editorial

advertisements — would not substantially undermine

'broadcasters' editorial control over their frequen-

cies. Within the affected block of advertising

Page 2090
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time, neither chaos nor anything approaching
chaos would result. There may be regulations
determining the time, place and manner of speech.
A relegation of all editorial advertising to non-
"prime time" or any other major discrimination in
the placement of editorial advertisements would no
doubt go too far. But there is still room for broad
exercise of the broadcasters' discretion. "Reason-
able regulations" may be adopted to prevent
domination by a few groups or a few viewpoints.
'Business Executives Move For Vietnam Peace v.
FCC, 22 RR 2d 2089 [US App DC, 19711.

Petitions for Review of Orders of the Federal Communications Commission
[19 RR 2d 977, 10531

Mr. Thomas R. Asher, with whom Messrs. Albert H. Kramer and Michael
Schneiderman were on the brief, for petitioner in No. 24,492,

Mr. Joseph A. Califano, Jr. , with whom Messrs. David H. Lloyd and Irvin
B. Nathan were on the brief, for petLioner in No. 24,537.

Mr. Daniel R. Ohlbaum, Deputy General Counsel, Federal Communications
Commission, for respondents.

Messrs. John H. Con].in, Associate General Counsel, and Stuart F. Feldstein,
Counsel, Federal Communications Commission, were on the brief for
respondents in NO. 24,492. Mr. John H. Conlin and Miss Katrina Reno.lf,
Ccunsel, Federal Communications Commission, were on the brief for
respondents in No. 24,537.

Mr. Henry Geller, General Counsel, Federal Communications Commission,
at the time the record was filed ; also entered an appearance for respondent
Federal Communications Commission in No. 24,492.

Mr. Howard E. Shapiro, Attorney, Department of Justice, entered an
appearance for respondent United States of America.

Mr. Ernest W. Jennes, with whom Messrs. Charles A. Miller and Henry
Goldberg were on the brief, for intervenor in No. 24,492.

Mr. J. Roger Wollenberg, with whom Messrs. Timothy B. Dyk and Daniel
Marcus were on the brief, for intervenor Columbia Broadcasting System,
Inc. in No. 24,537.

Messrs. James A. McKenna, Jr. and Vernon L. Wilkinson were on the brief
for intervenor American Broadcasting Companies, Inc. in No. 24,537.

Before Wright, McGowan and Robinson, Circuit Judges.

Wright, Circuit Judge: In these cases we are asked to decide whether a
broadcast licensee may, as a general policy refuse to sell any of its advertising

22 RR 2d Page 2091
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time to groups or individuals wishing 
to speak out on controversial public

issues. The Federal Communications Commission co
ncluded that such a policy

is permissible. 1/ We reverse the 
Commission's decision. And we remand

for further proceedings.

The principle at stake here is one of f
undamental importance: it concerns the

people's right to engage in and to hear vigoro
us public debate on the broad-

cast media. More specifically, it con
cerns the application of that right to the

substantial portion of the broadcast day whi
ch is sold for advertising. For -

too long advertising has been considered a 
virtual free fire zone, largely

ungoverned by regulatory guidelines. As a
 result, a cloying blandness and

commercialism - sometimes said to be 
characteristic of radio and television

as a whole - have found an especially effec
tive outlet. We are convinced that

the time has come for the Commission to 
cease abdicating responsibility

over the uses of advertising time. Indeed, we are convinced that broadcast

advertising has great potential for enlivening 
and enriching debate on public

issues, rather than drugging it with an overdo
se of non-ideas and non-issues

as is now the case.

Under attack here is an allegedly common pra
ctice in the broadcast industry -

airing only those paid presentations which 
advertise products or which deal

with "non-controversial" matters, and confin
ing the discussion of controversial

public issues to formats such as the news or 
documentaries which are tightly

controlled and edited by the broadcaster. In the Commission's view, an

attack on the permissibility of this practice "goes to 
the heart of the system

of broadcasting which has developed in this countr
y. "2/ We disagree. The

actual issue before us is relatively narrow and we 
decide it narrowly. We

do not have to cut to the "heart" of our system of 
broadcasting; we leave un-

disturbed the licensee's basic right to exercise 
judgment and control in public

issue programming and the sale of advertising time. 
All we do is forbid an

extreme form of control which totally excludes con
troversial public debate

from broadcast advertising time.

We hold specifically that a flat ban on paid public issue announc
ements is in

violation of the First Amendment, at least when other sorts 
of paid announce-

ments are accepted. We do not hold, however, that the planned
 announcements

of the petitioners - or, for that matter, of any other partic
ular applicant for

air time - must necessarily be accepted by broadcast licensees.
 Rather, we

confine ourselves to invalidating the flat ban alone, leaving it up 
to the

licensees and the Commission to develop and administer reasonable pro
cedures

and regulations determining which and how many "editorial advertisements"

will be put on the air.

Both petitioners in these cases are organizations whose primary modus

operandi is public persuasion and communication. As a rule, they do not

2/

Page

Business Executives Move for Vietnam Peace, 25 FCC 2d 242 [19 RR 2d

1053] (1970); Democratic National Committee, 25 FCC Zd 216 C19 RR 2d

977] (1970).

Democratic National Committee supra Note l, 25 FCC 2d at 221.

2092 Report No. 24-31 (8/4/71)
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attract attention to their views by performing newsworthy acts, such as
engaging in civil disobedience or organizing mass demonstrations. They
depend, instead, on their ability to get a hearing - as full as possible and as
direct as possible - from the general public. Surely radio and television
would seem to be the most effective media for their purposes. Yet they contend
that their self-expression on those media - ard, therefore, the public's
access to their views - is significantly inhibited by broadcaster policies bar-
ring any and all paid editorial messages from the airwaves.

The Business Executives Move for Vietnam Peace (BEM) is a national
organization of over 2,700 business owners and executives, organized in
opposition to the war. BEM apparently believes that it is in a position to offer
the public a unique viewpoint on what is no doubt one of the great political and
moral issues of our time. In order to cernm-anicate that viewpoint, it
prepared several recorded one-minute radio announcements. The announce-
ments urged "immediate withdrawal of American forces from Vietnam and
from other overseas military installations and featured statements by leading
businessmen and retired military officers whose views may carry particular
weight with the general public. BEM sea:ght to buy time to air these announce-
ments on the broadcast media, just as commercial advertisers do. It must
have seemed 4n extraordinarily effective means of directly communicating its
ideas and sense of urgency to the broad listening audience.

In June 1969 BEM sought to purchase time for its announcements on WTOP,
an all-news radio station in the nation's capital. Like most broadcasters,
WTOP sells substantial amounts of time for short advertisements. Yet over
a period of eight months it repeatedly refused to sell any time to the business

e)ecutives. WTOP cited no particul: r objection to the planned announcements.
Rather, it relied solely upon an acress-the-board policy barring all editorial
advertisements - "its long established pone," of refusing to sell spot announce-
ment time to individuals 07 groups to set forth views on controversial
issues. "3/ BEM then filed a complaint with the Federal Communications
Commission alleging violations of both the fairness doctrine and the First
Amendment.

The Democratic National Committee (DNC) came to the Commission with
much the same sort of complaint. It stated that it was in the process of plan-
ning an extensive media campaign to communicate the Democratic Party's
views on crucial issues and to solicit funds. In our political system, it is of
obvious importance that the public hive access - as direct and full as
possible - to the views of the political parties. A party currently out of office

3/ WTOP also stated "that 'subjects of this type require a more in-depth
analysis than can be provided in a 10, 20, 30 or 60 second announce-
ment. '" Business Executives Move for Vietnzra Peace, supra Note 1,
25 FCC 2d at 242. There is no indication, however, that WTOP's "long
established policy" of refusing to sell time for any controversial avertise-
ment would have permitted it to sell BEM 5 minutes or 10 minutes for a
more "in-depth" treatment of its antiwar views. Por a discussion of the
permissibility of a flat ban on "short" public issue advertisements, see
text at pages 2107-2108 infra.

22 RR 2d Page 2093
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may well regard such communication as 
particularly vital. Yet DNC alleged

that it confronted several obstacles to direct 
self-expression on the broadca:it

media, among them the refusal of some broa
dcasters to sell time for comment

on controversial public issues. Unlike the business executives, DNC did not

complain of any individual refusal to sell time for a
 particular editorial

advertisement. Rather, it cast the issue in a somewhat 
different light by seek-

ing a declaratory ruling from the Commission that 
"[a] broadcaster may not,

as a general policy, refuse to sell time to resp
onsible entities, such as

DNC, for the solicitation of funds and for comme
nt on public issues. "

The Commission considered the two cases togeth
er and rejected the arguments

of both BEM and DNC on the same day. The 
issues involved did not overlap

completely. For example, the Commission found
 a defect in the vagueness

and generality of BEM's fairness doctrine comp
laint, 4/ and it resolved

DNC's contention concerning funds solicitation 
by noting that all three tele-

vision networks had agreed to accept such 
solicitations and by stating that any

broadcaster policy of confining solicitations to 
election periods alone "would

appear arbitrary. " 5/ On the matters central to 
these petitions for review,

however, the Commission resolved both cases 
in the same fashion, and we,

therefore, are also considering them as one.

The Commission held that it is permissible 
for a broadcast licensee to follow

a general policy of rejecting all editorial 
advertisements. The essence of its

4/ In its original complaint, BEM alleged g
enerally that wrrop had failed to

cover antiwar vies fully and fairly. However, it offered no specific

proof whatever of its allegations, and WTOP,
 on the other hand, offered

a lengthy compilation of news and intervie
w shows which aired the opinions

of some antiwar groups and individuals. B
EM has not pressed its fairness

doctrine argument on appeal, but rather h
as relied solely upon the First

Amendment right-of-access contention which it al
so made before the

Commission. Therefore, we need not consider here the Comm
ission's '

holding that BEM failed to shoulder its full burden o
f going forward under

the fairness doctrine.

5/ All three television networks also commented on the sal
e of time for

editorial advertising. CBS stated it would sell no 
time for such advertis-

ing, although an exception would be made for broadcas
ts on behalf of

political candidates or ballot propositions. ABC sa
id it would not sell time

to most groups for public issue advertising since that woul
d inspire a

"flood" of requests, but it would "be prepared, consistent with its other

obligations, to accept such orders for time from major political parties

as can be accommodated on a reasonable basis, " And NBC stated it "h
as

no policy which would prevent the purchase of program time envisioned

by DNC. " We are constrained to note here that any discrimination in the

sale of editorial advertising time in favor of political parties alone or

the "major" political parties — and totally excluding other more issue-

oriented groups or "minor" political parties — would be highly suspect

under the First Amendment. See text at pages 2110-2112.

Page 2094 Roport No. 24-31 (8/4/71)



BUSINESS EXECUTIVES MOVE FOR VIETNAM PEACE v. FCC

reasoning in the two cases was as follows: first, it interpreted the fair-
ness doctrine to allow rejection of paid controversial announcements. The
doctrine, evolved by the Commission and endorsed generally in the Communi-
cations Act, demands that all controversial issues of public importance be
covered both fully and fairly by broadcasters. Yet the Commission held that
it leaves the licensees broad leeway to exercise their professional judgment
as to "the format for presentation of controversial issues 'and all others
facets of such programming, '" Editorial advertising, the Commission said,
is simply one of several possible formats for coverage of public issues.
Under the permissive "reasonableness" standard of the fairness doctrine,
acceptance of that particular format is by no means compulsory.

Second, the Commission interpreted the, First Amendment to be equally
permissive. Its reasoning on this point was rather sparse. It made no effort,
for example, to identify the peculiar First Amendment interests attaching to
paid editorial announcements as opposed to coverage of controversial issues
on news, interview or discussion programs. Instead, it was content to raise
the spectre of the "chaos" and other practical difficulties that, it said, would
attend a right of access to the broadcast media. The Commission concluded
that the fairness doctrine's requirement of full and fair coverage - tolerant
as it is of a Pat ban on the editorial advertisement format of expression -
provides as mach protection of public debate as the First Amendment demands.

Before this court, both petitioners make substantially the same attack on the
Commission's decision. They do not ask for a ruling that all editorial

advertisements submitted to broadcasters must be accepted. Nor do teey seek

to foreclose entirely the broadcasters' exercise of reasonable discretion.
Wilat they advocate is a limited right of access to radio and television fc r paid
public issue announcements. They attack the Commission's ruling that a
total exclusion of such announcements is permissible.

LI

Petitioners have left no stone unturned in their attack on the exclusion of
editorial advertising. They have invoked the Communications Act's "public
interest" requirement 6./ and the statutory-regulatory fairness requirement 7/
- as well as First Amendment principles - to support their argument. In
other contexts, we might attempt to avoid the constitutional issue by coming
to a decision on non-constitutional grounds. But that course is neither fruit-
ful nor possible here.

Speaking specifically of the Commission, the Supreme Court has stressed the
"venerable principle that the construction of a statute by those charged with
its execution should be followed unless there are compelling indications that
it is wrong. " Red Lion Broadcasting Co. v. FCC, 395 US 367, 381

6/ 47 USC §§307(d), 309(a) (1964).

7/ 47 USC §315(a) (1964). For a discussion of the regulatory development
of the fairness doctrine and its eventual adoption in the Communications
Act, see Red Lion Broadcasting Co. v. FCC, 395 US 367, 375-381 [16
RR 2d 2029] (1969).

22 RR 2d Page 2095
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[16 RR 2d 20291 (1969). 
Thus the nonconstitutional question her

e is whether

there are "compelling indi
cations" that the public interest and fairnes

s require-

ments compel some opening for
 public issue advertisements on radio and

 tele-

vision. In matters of allocating bu
rdens, reforming procedures and ensuring

full attention to all relevant 
factors in agency decision making, we have no

t

been reluctant to reverse the 
Commission in order to vindicate "the public

interest. "8/ We have also inte
rvened to see that broad policies develop

ed

by the Commission under the
 fairness doctrine are applied full

y and consistently

to all cases. 9/ However
, when we are asked to reverse ma

jor substantive

interpretations of the grand and op
en-ended statutory requirements, we tread

somewhat more difficult terrain. 
Obviously, the requirements mean some-

thing and there must be a gre
at range of actions which they foreclo

se to the

Commission; but, in establishing the
 necessary guidelines, we must oursel

ves

seek extrinsic guidance.

In these cases, that guidan
ce comes"from the Constitution. Petitioners have

presented no "compelling" evid
ence from legislative history to ind

icate a

congressional policy in favor of,
 or even a real congressional atte

ntion to,

editorial advertising. Rather, their arguments on the n
onconstitutional points

closely parallel their constitu
tional arguments. The general policy considera-

tions which they invoke encompas
s all of the interests that woul

d have to be

evaluated under the relevant F
irst Amendment law. It would make no sense

for us to blind ourselves to the c
onstitutional status of those in

terests and to

the doctrine that has been built u
p around them.

What then might be the "compelling
 indications" we are to co

nsider? The ones

which seem to us truly "compelling"
 involve First Amendment 

principles.

Thus w conclude that the constitutional q
uestion must be faced and is

, indeed,

the essence of these cases. Whether our decision is styled 
as a "First

Amendment decision" or as a decision 
interpreting the fairness and 

public

interest requirements "in light of the 
First Amendment" matters l

ittle.

III

It has always been clear that the broadcast m
edia — so vital to communic

ation

in our society — are affected by strong Fir
st Amendment interests. J

O/ Yet

the nature of those interests has not been so
 clear; an evolution of consti

tutional

principles in this area is still very much in 
progress. Until quite recently,

the only interest raised to constitutional status 
was that of the broadcast

licensees themselves. In a leading case, the Commiss
ion's powers over

8/ See, e.g. , Office of Communication of Uni
ted Church of Christ v. FCC,

123 US App DC 328, 359 F2d 994 [7 RR 2d 
202]1 (1966); 138 US App DC

112, 425 F2d 543 [16 RR 2d 2095] (1969).

9/ See, e.g. , Retail Store Employees Union, 
Local 880 v. FCC, US

App DC , 436 172d 248 [20 RR 2d 20051 (1970).

10/ See, e.g. , United States v. Paramount Pi
ctures, Inc. , 334 US 131, 166

[4 RR 20221 (1948). Congress itself has prohibited an
y interference by

the Commission with "the right of free sp
eech by means of radio com-

munication. " 47 USC §326 (1964).

Page 2096 Report No. 24-31 (8/4/7))
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program content were attacked and Upheld with reference solely to the
licensees' right of immunity from governmental interference with their
"speech. " The scarcity of broadcast frequencies was said to justify some
regulation trenching on the broadcasters' First Amendment interests. National
Broadcasting Co. v. United States, 319 US 190 (1943). These cases mark a
new effort by members of the public to assert their First Amendment interests
in the operations of radio and television.

tiar"-5s

There is scant precedent for such an effort. Indeed, the few previous attempts
by individuals or groups to enforce their First Amendment interests in court
have failed. In each case, the litigants have run up against not only an un-
receptiveness to their constitutional theory, but also a crabbed judicial view
of "state action" — a view that the 1-[First) Amendment limits only the action
of Congress or of agencies of the federal government and not private corpora-
tions such as [broadcast licensees]. " Massachusetts Universalist Convention
v. Hildreth & Rogers Co., I Cir. , 183 FM 497, 501 (1950); McIntire v.
Wm. Penn Broadcasting Co. of Philadelphia, 3 Cir. , 151 F2d 597, 601 (1945).
See also Post v. Payton, ED NY, 323 F Supp 799 (1971).

We believe the path is now clear of such doctrinal impedimenta. Perhaps the
most important recent development is the Supreme Court's seminal decision
in Red Lion Broadcasting Co. , supra. There the Court upheld another aspect
of the Commission's regulation of program content — the fairness doctrine's

personal attack and campaign editorial rules. However, the Court's opinion
went well beyond the scarcity rationale of the National Broadcasting Co.
case. It justified the Commission's interference with broadcasters' free
speech by invoking specifically constitutional rights of the general public
wilich, it said, underlie and support the fairness doctrine rules at isrue.
Issuing what must become a clarion call for a new public concern and activism
regarding the broadcast media, the Coart stated that "the people as a whole
retain their. . collective right to have the medium function consistently with
the ends and purposes of the First Amendment. " 11/ It went on to say:

. . . The right of free speech of a broadcaster. . .does not
embrace a right to snuff out the free speech of others. . . .

. . .[A] licensee has no constitutional right. . . to monopolize
a radio frequency to the exclusion of his fellow citizens. .

. . .It is the right of the viewers and listeners, not the right
of the broadcasters, which is paramount. . . " 12/

11/ 395 US at 390.

12/ Id. at 387, 389, 390.
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Of course, the Red Lion Court had to inv
oke the public's First Amendment

interests for a narrow purpose only — to 
uphold legislative and administrative

action already taken. It did not have to reach the issue, presen
ted in these

cases, of invoking those interests for a d
irect attack on broadcasters' policies

approved by the Commission. However, the
 language used by the Court is

significantly expansive. It spoke of a First Amendment "rig
ht" held by "the

people as a whole. " A constitutional "r
ight" is hardly deserving of the name

if it can function only to permit legisl
ative and administrative action and if its

content depends entirely upon the current 
policies of the legislative and execu-

tive branches. The First Amendment, after all, cont
ains nothing analogous

to the fifth section of the Fourteenth 
Amendment, authorizing Congress to

enforce constitutional interests unenforceab
le by the courts. 13/

For many purposes, it is proper to conside
r broadcast licensees as "private"

businesses. Yet, for purposes of the First Amendmen
t, "[o]wnership does

not always mean absolute dominion. " Marsh 
v. Alabama, 326 US 501, 506

(1946). "Conduct that is formally 'private' ma
y become so entwined with

governmental policies or so impregnated with a 
governmental character as to

become subject to the constitutional limitations 
placed upon state action. "

Evans v. Newton, 382 US 296, 299 (1966). The Red Lion Court itself com-

mented on the impermissibility of "private c
ensorship" and cited old doctrine

that " IfIreedom of the press from governmental
 interference under the First

Amendment does not sanction repression of that fr
eedom by private inter-

ests. '" 14/ The reach of the First Amendment, 
therefore, depends not upon

"public'r---- "private" technicalities, but upon more 
functional considerations.

They are (1) the governmental involvement in or pu
blic character of a particular

enterprise, and (2) the importance or suitability of 
that enterprise for the

cornmurication of ideas. 15/

13/ On the effect of the specific language in the fifth s
ection of the Fourteenth

Amendment, sec Oregon v. Mitchell, 400 US 112 (1970
); Katzenbach v.

Morgan, 384 US 641 (1966). Of course, the Fourteenth Amend
ment does

not apply to federal regulation of the broadcast industry
, since no interfer-

ence with the states is involved.

14/ 395 US at 392, quoting Associated Press v. United Sta
tes, 326 US 1, 20

(1945).

15/ Most "state action" cases, of course, have been c
oncerned with equal

protection rights under the Fourteenth Amendment
 rather than with free

speech rights under the First Amendment. Howe
ver, the principle of

governmental involvement developed therein 
has been applied equally well

in the First Amendment context. See, e.g. , Publi
c Utilities Comm'n v.

Pollak, 343 US 451 (1952); Farmer v. Mose
s, SD NY, 232 F Supp 154

(1964). The principle of "public character" may be found
 in decisions

dealing directly with application of First Amendm
ent rights to "private"

entities. See, e.g. , Marsh v. Alabama, 326 US 501 (1946);
 Amalgamated

Food Employees Union Local 590 v. Logan Valley Plaza, Inc. , 3
91 US

308 (1968); Tanner v. Lloyd Corp., D Ore, 308 F Supp 128 (1970)
; Diamond

v. Bland, 91 Cal Rptr 501, 477 132d 733 (1970). The importance and suit-

ability of a particular place for the communication of ideas has been

stressed in all of the cases cited above, as well as in all of the access-to-

public-forum cases, see Notes 40-43 infra.

Page 2098 Report No. 24-31 (8/4/71)
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The last few decades of court decisions expanding the concept of "state
action" have focused on myriad indicia of governmental involvement and
public character. Many of them are apparently applicable to the operations
of the broadcast industry. 16/ But we need stress only two more basic factors
which, taken together, bring broadcast licensees well within the ambit of the
First Amendment for the purposes of these cases. First, the general charac-
teristics of the broadcast industry reveal an extraordinary relationship
between the broadcasters and the federal government — a relationship which
puts that industry in a cla,ss with few others. 17/ It is one of "interdependence"
and "joint participa[tion]. " See Burton v. Wilmington Parking Authority,
365 US 715, 725 (1961). "[T]he [feder3.1] regulatory system, " it has been
said, "is as much responsible for the. existence of a broadcasting medium as
the Bureau of Engraving is responsible for the existence of United States
currency. " 18/ It has long been recognized that the a..rwaves are "a limited
and valuable part of the public domain, 19/ leased out temporarily by the
federal government which retains ultimate control over them. 20/ Federal

16/ Dissenting in the BEM case now under review, Commissioner Johnson
dealt exhaustively with the Supreme Court's state action, doctrine, isolating
eight separate indicia of "state action, " He argued very strongly that all
eight indicia apply to broadcast licensees. Business Executives Move for
Vietnam Peace, supra Note 1, 25 FCC 2d at 253-264. Because this
highly analytical — one might sa.)r mechanical — approach runs the risk of
reading Supreme Court opinions for more than they mean, we have chosen
to paint with a broader brush. Ours is the approach which the Supreme
Court seems in fact to have usec in the past.

17/ In particular, broadcasting may be easily distinguished from the newspaper
industry in terms of "state action. in two reeent decisions, courts have
held that newspapers are not subject to the First Amendment. Associates
& Aldrich Co., Inc. v. Times Mirror Co., 9 Cir. , 440 F2d 133 (1971);
Chicago Joint Board v. Chicago Tribune Co. , 7 Cir. , 1r2d , 39
US L WEEK 2360 (December 17, 1970). While the governmental involve-
ment in and public character of newspapers in surely less than that of
broadcasting, we of course need express neither,agreement nor disagree-
ment with the cited decisions here.

18/ Pemberton, The Right of Access to Mass Media, in N. Dorsen (ed.),
The Rights of Americans 277. 290 (1971). The Government is also directly
responsible for the very existence of particular broadcasters. "[E]xisting
broadcasters have often attained their present position because of their
initial government selection in competition with others, .
. .(Their present) advantages are the fruit of a preferred position

conferred by the Government. " Red Lion Broadcasting Co. v. FCC,
supra Note 7, 395 US at 400.

19/ Office of Communication of United Church of Christ v. FCC, supra Note
8, 123 US App DC at 337, 359 F2d at 1003.

20/ The licensing-out or delegation of governmental authority has been a
element in some of the Supreme Court's most expansive state action

(Footnote continued on following page)
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agency review and guidance of broadcasters' conduct is 
automatic, continuing

and pervasive. 21../ For broadcast licensees are considered 
the "proxies" or

"fiduciaries" of the people. 22/ Almost no other private 
business — almost

no other regulated private business — is so intimately bound to 
government

and to service to the commonweal.

A second and even more important factor is the Ipecific gov
ernmental involve-

ment in the broadcasters' action now under review here. All of the cases in

which previous courts have characterized broadcasters as m
ere "private

corporations" immune from First Amendment constra
ints, see text at page

2097 supra, have involved direct suits against broadcast licensees. 
In the cases

before us now, however, the Commission has given its im
primatur to the

flat ban on editorial advertising. It specifically considered and specifically

authorized the flat ban. Thus we are called upon to review not simply a

private decision, but a decision by a government agenc
y, a decision which must

inevitably provide guidance for future broadcaster action.

There is ample authority for the principle that spec
ific governmental approval

of or acquiescence in challenged action by a private 
organization indicates

"state action". 23/ Indeed, in a case similar to ours 
the Supreme Court held

20/ [Footnote continued from preceding page]

decisions. See Evans v. Newton, 382 US 296 (1966); Burton v. Wilmington

Parking Authority, 365 US 715 (1961); Smith v. Allwright, 321 US 649

(1 144). The mere existence of a licensing or delegation relationship
 is

not, of course, enough by itself to establish state action; licensed

pharmacists cannot be equated with licensed broadcasters. The actual

extent of governmental involvement and the public character of the
 enter-

prise in question remain the final tests of state action.

21/ The activities of a governmental regulatory agency have also b
een

emphasized in at least one of the Supreme Court's expansive state action

decisions. See Public Utilities Comm'n v. Pollak, supra Note 15, 343

US at 462, citing American Communications Ass'n v. Douds, 339 US 382,

401 (1950) ("[W]hen authority derives in part from Government's thumb

on the scales, the exercise of that power by private persons becomes

closely akin, in some respccts, to its exercise by Government itself. ")

22/ See Red Lion Broadcasting Co. v. FCC, supra Note 7, 395 US at 394,

396; Office of Communication of United Church of Christ v. FCC, supra

Note 8, 123 US App DC at 337, 359 F2d at 1003.

23/ The Supreme Court has said that "action of state courts and judicial

officers in their official capacities is to be regarded as action of the

State. . . . " Shelley v. Kraemer, 334 US 1, 14 (1948). See New York

Times Co. v. Sullivan, 376 US 254 (1964); Van Alstync, Mr. Justice

Black, Constitutional Review, and the Talisman of State Action, 1965

Duke L. J. 219, 227-230. See also this court's discussion of the Shelley

principle — which surely must apply to actions of a federal administrative

[Footnote continued on following page]
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that a private bus company franchised by the federal 
government and

regulated by the District of Columbia Public Utilities 
Commission could be

subject to First Amendment constraints. It emphasized the specific regulatory

acquiescence in the challenged action of the bus company
:

a.
. . In finding [state action] we do not rely on the me

re fact that

Capital Transit operates a public aztility on the streets o
f the

District of Columbia under authority of Congress. 
Nor do we rely

upon the fact that, by reason of such federal authorizati
on, Capital

Transit now enjoys a substantial rnoncpoly of street ra
ilway and

bus transportation in the District of Columbia. We do, 
however,

recognize that Capital Transit operates its service unde
r the regula-

tory supervision of the Public Utilities Commission of the 
District

of Columbia which is an agency ar.ithorized by Congress. 
We rely

particularly upon the fact that that ager...7. pursuant to 
protests

against the [challenged action], ordcrea an investigation of
 it and,

after formal public hearings, ordered its investigation dis
missed

on the ground that the public safety, comfort and conv
enience were

not impaired thereby. • • •

Public Utilities Commission v. Pollak, 343 US 45
1, 462 (1952). (Footnote

omitted.)

Broadcasting's importance and suitability for c
ommunication of ideas need not

be labored. Mere presence of large and 
appropriate audiences (and thus

opportunities for effective communicatio
n) has sometimes been emphasie

by the courts to show the relevance of F
irst Amendment protections. 24/

In Amalgamated Food Employees Uni 
)n Local 590 v, Logan Valley Plaza

Inc. , 391 US 308 (1968), for example. the 
Supreme Court held that a privately

owned shopping center was an appropriate pl
ace for the "speech' of labor

union picketers. It stressed "[t]he large-scale movement of
 the country's

population from the cities to the suburbs [t
hat] has been accompanied by the

advent of the suburban shopping center. . . . " :d. at 324. With this demo-

graphic change, the "speech" that once took place
 on the public streets around

23/ [Footnote continued from preceding page,

agency specifically approving private action — in E
dwards v. Habib,

130 US App DC 126, 397 F2d 687 (1968). Specific governmental acqui-

escence, as well as specific -,pproval, has llso bee
n a focus of Supreme

Court state action decisions. See Marsh v. Alabama, sup
ra Note 15,

326 US at 507 & n. 4, 509; Burton v. Wilmington Park
ing Authority, supra

Note 20, 365 US at 725.

24/ See, e.g. , Wolin v. Port of New 7 r Au*hority, 2 Cir. , 392 F2d 83,

90-91 (1968) ("The plopricty ci a pbee for use as a public
 forum. .

[may be established if] the place is where the relevant audienc
e may be

found. ") Of ccurse, the C3SCS before us involve the right to speak on

a medium of cena---unicatien, net an a particular place. Thus many of

the consideraticns are different, but the basic concern with
 the ability to

reach the relevazit Judie:Ice applies in both situations.

-
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downtown shopping areas must be allowed to move to privately owned parking
areas in the suburbs, for that is where the relevant audiences now are. The
technological and cultural changes connected to the current preeminence of the
broadcast media as our primary means of communication are no less striking.
The soap box orator and the leafleter are becoming almost obsolescent; their
Saturday afternoon audiences have increasingly moved indoors — in front of
their television sets. 25/

Moreover, unlike most of the private entities held to be subject to First Amend-
ment constraints, the broadcast media are specifically dedicated to communi-
cation. They function as both our foremost forum for public speech and our
most important educator of an informed people. In a populous democracy,
the only means of truly mass communication must play an absolutely crucial
role in the processes of self-government and free expression, so central
to the First Amendment. That can be said of almost no other "private" enter-
prise.

IV

Broadcast licensees, then, serve not only as "speakers" but also as administra-
tors of a highly valuable communications iesource, subject to First Amend-
ment constraints. Their dual role demands that their own constitutional in-
terests in free speech coexist with those o:: the general public. But what are
the dimensions of the public's First Amendment interests in the operation of
.radio and television? And how do they apply to the issue of editorial advertis-
ing?

It is particularly important that these cases deal only with the public's First
Amendment interests in broadcasters' allocation of advertising time. Thcv
deal only with time relinquished by broadcasters to others; petitioners argue
only that, in relinquishing that time, broadcasters must not discriminate
against protected expression. In normal programming time, closely controlled
and edited by broadcasters, the constellation of constitutional interests would
be substantially different. In news and documentary presentations, for
example, the broadcasters' own interests in free speech are very, very
strong. 26/ The Commission's fairness doctrine properly leaves licensees
broad leeway for professional judgment in that area. But in the allocation of
advertising time, the broadcasters have no such strong First Amendment
interests. Their speech is not at issue; rather, all that is at issue is their
decision as to which other parties will be given an opportunity to speak.

Though the broadcasters themselves have no substantial First Amendment
interest in the allocation of advertising time, we might expect that the interest
of members of the public — potential advertisers — would be quite strong,

25/ The Supreme Court has noted that broadcast "technology . . . supplants
atomized, relatively informal communication with mass media as a prime
source of national cohesion and news. . . . " Red Lion Broadcasting
Co. v. FCC, supra Note 7, 395 US at 386 n. 15.

26/ See id. at 396.
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However, the Commission and the broadcaster-intervenors have argued
just the opposite. They contend that the public's constitutional concerns
do not extend to advertising time. Thus we must decide whether the substantial
block of the broadcast day devoted to advertising is but a vacuum, devoid of
First Amendment constraints, in the midst of a medium powerfully affected
by those constraints — a desert in the midst of an oasis.

The Commission and intervenors work from the following premise. They
define the public's overall. ccastqueicaal interests in the operations of radio
and television quite narrowly. The public's only interest, they suggest, is as
viewers and listeners — not as speakers. ;They cite to us the Red Lion
Court's mention of the right of the public to receive suitable access to social,
political, esthetic, moral and other and experiences" over the broad-
cast media. 27/ And they read t.nat statement to set forth not only an interest
of the public, but the only interest of the public.

Werking from that premise, the Cernanission and intervenors contend that the
public .1rcady receives "su:table access" to controversial views on normal
programming time. Application of the fairness doctrine's requirement cf
full and fair coverage of public issues in non-advertising time, they suggest,
ensures that all views on these issues will in fact be presented. They assume
that editorial aalvertising adds nothing new to the debate. The fa.irncss
guarantee alone, they say, is enough to eliminate petitioners' claim on advertis-
ing time — and enough to satisfy the First Amendment. We disagree.

Surely the public's interest in free access to the full spectrum of ideas and
controversial views on radio and television is highly important. The right
to receive ideas and information is deeply rooted in First Amendment la v. 28/
The Red Lion Court stressed that right, since it was the one primarily
relevant to the fairness dcctrine rules at issue in the case. But we do not
believe that the Red Lion decision makes the goal ef an informed public the
exclusive First Amendment interest co:1st -I:airing broadcasters. Certainly the
Supreme Court has d.erie so in no other context.

The public has a First Arnendnaent interest in the mode or manner — as well
as the content — of public debate aired on the broaalcast media. The Red Lion
Court itself stated specifically that Int is the purpose of the First Amendment
to preserve an uninhibited marketplace of ideas [in the broadcast media]. " 29/
This court, similarly, has said that the Commission is obliged to administer
the airwaves "in such a manner that • .debate en public issues is `uninhibited,
robust and wide-open. '" National Ass'n of Theatae Owners v. FCC, 136 US

27/ Id. at 390.

28/ See Stanley v. Georgia, 3'14 US ';57, 5ca4 (1969); Lamont v. Postmaster
General, 381 US 301, 307-308 (1'405) (Mr. justice Brennan, concurring);
Martin v. City of Struthers, 319 TS 1 4 i , 143 (1943). The "right to
receive," however, has aot beer. considered the central First Amendment
interest, and never the only First Amendment interest.

29/ 395 US at 390. (Emphasis added, )
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App DC 352, 365. 420 F2d 194, 207 [16 RR Zd 201 01 (1969). The reference to
"uninhibited" debate is, of course, borrowed from the Supreme Court's

decision in New York Times Co. v. Sullivan, 376 US 254, 270 (1964). The

Court there extended First Amendment protection to some forms of libel on

public officials. It made clear that the Amendment's concern extends beyond

the mere fostering of speech whose content will properly inform the public.
The New York Times decision establishes a. strong First Amendment interest

in vigorous, "wide-open" public debate.

Furthermore, we must take note of a third — but, perhaps, most important —

First Amendment interest. That is the interest of individuals and groups in

effective self-expression. The Red Lion Court did say that "it is idle to

posit an unabridgeable First Amendment right to broadcast comparable to the

right of every individual to speak, write, or publish. "30/ For, as it pointed
out, broadcast time is necessarily limited. But the limited nature of broad-

cast time does not dictate that the individual and group interest in self-expres-

sion be brushed aside entirely; it allows for a reasonably regulated, "abridge-
able" right to speak. The First Amendment values of individual self-fulfill-

ment through expression and individual participation in public debate have

long been recognized. 31/ We all have an interest in speaking up ourselves

as well as in hearing others. It is too late to argue that the First Amendment
protects ideas but not an individual's interest in expressing them and doing

so in his own way.

We conclude, then, that the public's First Amendment interests constrain
broadcasters not only to provide the full ,s,pectrum of viewpoints, but also to
present them in an uninhibited, wide-open fashion and to provide opportunity
for individual self-expression. 32/ How l'o these three First Amendment
interests relate to a more specific interest in the airing of editorial advertise-
ments? .The answer emerges when we understand the special importance of
advertising time to our system of free expression. First, the initial decision
to produce an editorial advertisement is in the hands of members of the
public. The initiative to present a particular view does not have to come from
a member of the broadcaster's staff. Second, a paid advertisement is
basically controlled and edited by the advertiser. He is allowed to present
his views in a fashion chosen by himself. If an individual is interviewed for
a news program, he may expect his comments to be abbreviated and edited;

30/ Id. at 388.

31/ See, e.g. , T. Emerson, Toward a General Theory of the First Amend-
ment 4-7 (Vintage ed. 1967).

32/ Of course, all three of these interests apply to non-advertising time as
well as to advertising time. The Commission, in fact, has encouraged
broadcasters to present conflicting views through partisan voices as well
as through predigested commentary. See Democratic National Committee,
supra Note 1, 25 FCC 2d at 222-223. However, as we make clear in text,
the selective, edited presentation by the Government's licensee of
partisan voices on news shows, for example, does not erase the special
advantages of allowing self-selected partisan voices on advertising time.
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reporters' commentary will qualify what he has to say. For it is the
broadcasters' responsibility to be objective, to condense issues into availa-"1""
ble time for presentation, and to play up or play down views according to the
broadcaster's opinion of what is important and interesting. But when an
individual or group buys time to say its piece, the crucial controls are in its
own hands. Editorial advertisir.g is thus a special and separate mode of
expression, not simply a duplication of other expression on the same
medium. 33/

The importance of initiative and control to the First Amendment interests in
wide-open debate and individual self-expressien should be obvious. Vigorous,
free expressien is promoted when members of the public have some oppor-
tunity to take the initiative and editorial centrol into their own hands on the
broadcast media. It has traditionally been thcught that the hest judge of the
importance of a particalar viewpoint or issua is. the individual or group holding
the viewpoint and wishing to communicz.te it to others. In the First Amend-
ment area, our best guarantee has always been a 'free market" in which
partisans who feel strongly on particular iss._es may decide on their own to
speak out and to speak out in their own wr.y. The present system, allowing
a flat ban on editorial a.dvertisirig, conforms instead to a paternalistic
scructure in which licensees and bureaucrats decide what issues are
"important, " haw "fully" to cover them, and the format, time and style of the
coverage.

Even if broadcasters were to succeed in presenting a full spectrum of view-
points and partisan spokesmen on non-advertising time, their retention of
total initiative and editorial control is inimical to the First Amendment. The
importance of fair, objective and full treatment of controversial issues on
normal programming cannot be doubted. But, as the Supreme Court has said
in the context of classroom debate, "supervised and orci..ined discussion" is
not enough. Tinker v. Des Moines School District, 393 US 503 (1969), "The
Nation's future depends upon leaders trained through wide exposure to that
robust exchange of ideas which discovers truth of a multitude of tongues,
[rather] than through any kind of authoritative selection. '" Keyishian v,
Board of Regents, 385 US 589, 603 (1967). In other words, there is always
a strong First Amendment interest in opening up channels for more
spontaneous, self-initiated, self-controlled expression. 34/

33/ See text at pages 2107-2108 & Note 37 infra. See also Note, A Fair Break for
Controversial Speakers: Limitations of the Fairness Doctrine and the
Need for Individual Access, 39 Geo. Wish, L. Rev. 532, 557-560 (1971).

34/ We are cognizant of current proposals to reform the Commission's fair-
ness doctrine and invigorate its enforcement so lackluster in the past.
We commend the Corr-nissio7.'s • ceis..icrion of new rules to "encourage
and implement" presentatim of opposing viewpoints by reemphasizing the
obligation to "seek oet'l•cc.)ritrr3ve -zsial issues. Obligations of Broadcast
Licensee Under the F:Ii.rness Doctrine, 35 Fed Reg 7820 (1970). But,
as the Commission says, the proposed rules would be but a "modest. .
step in promoting aa......ss to the tiledia.. " Id. at 7821. They go little

[Footnote continued or. follcwing page]
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Even in terms of the public's First Amendment interest emphasi
zed by the

Commission and intervenors — the interest of "viewers and list
eners" in

passive access to the full spectrum of viewpoints on radio and television 
—

editorial advertising plays an important role. The concept of "full" coverage

of "controversial" issues "of public importance" is vague to sa
y the least, and

leaves much to the broadcasters' discretion (and possible oversight). 35/

34/ [Footnote continued from preceding page]

beyond the present obligation to give "full" coverage to controvers
ial

issues. Such an obligation is inherently difficult to define and enfo
rce.

At best, the Commission can evaluate only the general  willin
gness of a

licensee to "seek out" issues and glaring examples of 
noncoverage of

obviously important issues. The Commission cannot be expected to engage

licensees in fine debates over coverage of less obviously 
life-or-death

issues. But the fundamental point — the point we emphasize — 
is that no

matter how "fully" controversial issues might be covered in 
a perfect

broadcasting world, the basic initiative and control re
mains with the

licensee. Because there is not even a partial "free market" o
pening to

the public at large, the crucial First Amendment interests in 
decentralized

initiative and control go unsatisfied.

We realize that there is another possible, but purely specu
lative, reforma-

tion of the fairness doctrine now under consideration which 
might be

supposed to obviate the need for a measure of "free market" 
access to

advertising time. It has been propose I that licensees be required 
to

provide self-edited advertising time to groups or individual
s under the

fairness doctrine only when a commercial advertiser has al
ready taken a

controversial position in his broadcast messages. Such an 
approach Las ,

been taken regarding cigarette advertisements, though that 
case was said

to be extraordinary and not to establish a general precede
nt. Banzhaf v.

FCC, 132 US App DC 14, 405 F2d 1082 114 RR 2d 106l] (1968). 
But

even if that principle were made to apply generally, it would 
leave the

initiative solely in the hands of commercial advertisers: the 
only issues

on which noncommercial groups and individuals could speak 
through

editorial advertisements would be those issues which commer
cial adver -

tisers had already chosen to raise themselves. Allowing such a narrow

group, motivated largely by business profit, to set the agenda for
 editorial

advertising is unconscionable and contrary to First Amendment pr
ecepts.

It is crucial that noncommercial groups and individuals have the same

rights of initiative as commercial advertisers.

35/ The guarantees of full and fair coverage have proved particularly difficult

to define and enforce in the past. They have taken on effective meaning

only in the most extreme cases of broadcaster irresponsibility. For a

depressing critique of the Commission's apparent inability to enforce its

own standards, see Cox & Johnson, Broadcasting in America and

the FCC's License Renewal Process: An Oklahoma Case Study, 14 FCC

2d 1 (1968).
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Assuming that broadcasters are sometimes fallible, the goal of a fullyinformed public is best attained by opening of outlets for members of the publicto supplement the licensees' assessments of "importance, " "controversiality"and "full" coverage. The Commission's and intervenors' argument might besomewhat stronger if it were designed to support a partial ban or: editorialadvertising concerning issues and views which have in fact  been substantiallyaired on normal programming time. 36/ The argument is unconvincing, how-ever, in support of a flat, per se bar. on any and all editorial advertisements.

Moreover, even if "antiwar views, " for example, have in fact been presentedon news and interview shows, it is not necess:.--ir_ily clear that a particularantiwar editorial advertisem.ent would add nothing to the public's informationand understanding. "Viewpeints" cannot be so neatly and infallibly cataloguedas the Commission would have us believe. Self-expression and public debateare much more subtle phenomena; matters style and intensity of feelingare important components. 37/ Again, 3 . c:oss-the-board ban on editorialadvertisements - leaving the quality (,f public debate in the control of onelicensee, supplemented by no other autonomous inputs - may well ignoreop?ortunities to enliven and enrich the public's overall information.

We recognize, of course, that the onesidedness and private editing of particular"spot" editoria, advertisements may in the end steer viewers and listenersaway from the "truth" by distorting cernplex issues. Being brief, these"spot" messages - no less than normal broadcast news coverage - may notcanvass all possible arguments .or develop all possible implications of theposition they espouse. But that does not mean that they are unprotected by theFiast Amendment. Our Constitution protects many forms or misleading andoverly simplified political expression in erter to ensure robust, wide-opendebate. "[N]either factaial error nor defamatory content suffices to removethe constitutional shield from criticism of official coneeect. . . . New 'York

36/ Even then, however, the special attaibutes of editorial advertising wouldnot be eliminated by the broadcaster's own coverage. See text at pages2104-2105 supra 8.7 pages 2107-2108 infra.

37/ In Lee v. Board of Regents of Stare Colleges, W. D. Wis. , 306 F. Supp1097 (1969), affirmed, 7 Cir. , 441 F26 1257 (1971), the court held thata school newspaper was obliged :ander the First Amendment to print anti-war editorial advertising, t!Verl the-.4h antiwar- viev..s could be printed inthe newspaper's news and letters-to-the-editor columns. The courtstressed the qualitative - and valuable - difference in expression of viewsthrough an editorial advertisement. "It is readily apparent, " it said,"that a paid advertisement car. be cast in such a form as to command muchgreater attention than a letter tc the editor.. Large type, photographs,repeated publication and fiJ n;115 of spi, cc are some of the modes ofexpression available in az. editorial advertisement, that might not be avail-able in a letter to the editor. " Id. at 1101. Another court has come tothe same reialt in a newspaper editorial advertising case. Zucker v.Panitz, SD NY, i7)1 F Supp 102 11'). See texaat page 2109 infra..
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Times Co. v. Sullivan, supra, 376 US at 273
. Nor does the brevity of the

criticism. We must, then, be very, very slo
w to judge any sort of speech en

public issues worthless. The marketplace of ideas protected by the First

Amendment, after all, is not governed by 
the tastes and intellectual standards

of the universities or the broadcast n
ewsroom — or even if judicial chambers.

We conclude, therefore, that the fairn
ess doctrine's goal of full and fair

coverage of issues on normal program
ming time does not eliminate the public's

interest in a further, complementary air
ing of controversial views during

advertising time. We must concur in the S
upreme Court's only recorded

comments on constitutional protection for 
editorial advertising — comments

made in the context of newspapers, like 
broadcasting a medium which may be

expected, if not required, to present the 
various sides of public issues in its

non-advertising space. The Court said that editorial advertisements, unlike

commercial advertisements, 38/ arc of 
fundamental First Amendment concern,

since they deal with political questions. And it protected them from libel

law attack to the same extent as the 
newspapers' own editorial columns, for

lalny other conclusion. . .might shut off
 an important outlet for

the promulgation of information and id
eas by persons who do not

themselves have access to publishing 
facilities — who wish to

exercise their freedom of speech even 
though they arc not members

of the press. The effect would be to shackle the Firs
t

Amendment in its attempt to secure 'the 
widest possible dissemina-

tion of information from diverse and 
antagonistic sources. .

New York Times Co. v. Sullivan, supra, 376 
US at 266.

V

We come now to the aspect of the broadcasters' 
policy which, petitioners

say, trenches on the First Amendment interest in
 editorial advertising. The

constitutional defect of that policy is somewhat 
ironic. The New York Times

Court made clear that the fact distinguishing fully 
protected editorial advertis-

ing from less fully protected commercial advertising is
 that the former deals

with controversial public issues. Indeed, the political nature of editorial

advertising places it near the core of the First Amend
ment. However, the

very characteristic which affords it strict constitutio
nal protection is also the

characteristic causing the broadcasters' challenged p
olicy to single it out

and exclude it from the airwaves. That, we believe, is the crucial aspect

of these cases,

38/ Commercial advertising — indeed, any sort of c
ommercial speech — is

less fully protected than other speech, because it gener
ally does not com-

municate ideas and thus is not directly related to the centra
l purpose of

the First Amendment. See Breard v. City of Alexandria,
 341 US 622

(1951); Valentine v. Chrestensen, 316 US 52 (1942).
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It is important to note that petitioners do not attack the exclusion of
editorial advertising by broadcasters who accept no advertisements what-
ever. 39/ We do not have to decide whether the broadcast medium inherently
amounts to a "public forum" on the order of public streets or parks or meeting
halls or even bus terminals. 40/ We leave open the possibility that broad-
casters may constutitionally relinquish no time at all for advertising of any
sort. For the issue in these cases is the permissibility of discrimination,
within a given block of advertising time, against "controversial" speech and
in favor of commercial and "noncontroversial" speech. We deal here with a
forum that already has been opened up by the licensees themselves, opened
up for direct broadcast presentations by members of the public.

• •

Fortunately, we do not write or. a clean slate in this area. Six courts have
confronted discriminations among types of speech like the one challenged
here. Every one of them — four federal co-.:...ts and two state supreme courts
has held that once a forum, subject to FiTst Amendment constraints, has been
opened up for commercial and "noncontroversial' advertising, a ban on "con-
troversial" editorial advertising is unconstitat:onal unless clearly justified
by a "clear and present cianver. " Lee v, Board of Regents of State Colleges,
WD Wis, 306 F Supp 1097 (1969), affirmed, 7 Cir. , 441 F2d 1257 (1971);
Zucker v. Panitz, SD NY, 299 F Supp 102 (1969); Kissinger v. New Yolk City
Transit Author.ty, SD NY, 274 F Supp 438 (1967): Hillside Community Church,
Inc. v. City of Tacoma, Wash. , 455 P2d 350 (1969); Wirta v. Alameda-Contra
Costa Transit District, 64 Cal Rptr 430, 434 P2d 982 (1967). We join this
unbroken line of authority.

First Amendment doctrine governing access to foriims for communication has
been elaborated often in recent years. The essential test is an exercise in
IN.lancing, though weighted in favor of First Amendment values. 41/ On one

39/ DNC's position is somewhat ambiguous. The ruling which it requested
from the Commission would, by its terms, apply to all broadcasters,
whether or not they accept any advertising. See text at page 6 supra.
However, on appeal DNC's arguments have, been focused entirely on
broadcasters who do already accept noncontroversial advertising. The
interests of particular licensees in keeping all advertising off the air were
not explored before the Commission or before this court — for example,
an all music ,station may have a very substantial interest in broadcasting
no paid announcements. Because the special issues relating to such
licensees were not presented here, we do not decide them.

40/ See, e.g. , Schneider v, State, 308 US 147 (1939); Hague v. CIO, 307
US 496 (1939); Wolin v. Port of New York Authority, supra Note 24. See
generally Kalven, The Concept of the Public Forum; Cox v. Louisiana,
1965 Sup Ct Rev I.

41/ Most of the cases, ether than those cited above in text, have involved .
access to particular places in order to perform expressive activities
such as speaking, ;ealleting, or demonstrating in some fashion. For
general discussions or the cases and the principles applied, see H. Kalven,

[Footnote continued on following page]
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hand, the court must assess the constitutionally protected 
interest in the

particular expressive activity in the particular forum. On t
he other hand, it

must assess the importance of other uses of the fo
rum which may be threatened

and the extent to v.hich they actually will be disrupted.
 Access may be denied

only if the disruption caused by a particular type of 
expression (e.g. , public

speaking, marching, picketing) clearly overrides the "pre
ferred" interest in

free speech. Thus there is some right of access by de
monstrators to state

capitol grounds 42/ but not to a jailyard. 43/

Ordinarily, courts have to make the basic balancing judgment on th
eir own.

However, when the administrator of a forum has determined to gra
nt access

to some speakers or some picketers, he has implicitly made 
that basic judg-

ment himself. When some public speaking is allowed in a park,
 the park's

administrator has determined that the normal and proper functions
 of the

park will not be excessively harmed by public speaking. If he then attempts

to deny access to other public speakers, he cannot be heard to cla
im the

opposite. The burden is on him to show some very substantial factor distin
-

guishing the disruption they would cause from that caused by the speak
ing or

picketing already allowed.

The same principle applies to broadcasters who have opened their for
um to

commercial speech but would close it to controversial political speech
. By

opening up a forum for some paid presentations, independently edited 
and

controlled by members of the public, the broadcasters have waived any 
argu-

ment. that advertising is inherently disruptive of the proper function of
 their

stations. The exclusion of only one sort of advertising — which we have shown

to have great First Amendment value — is then highly suspect, a prima
 facie

constit itional violation. To justify the ex.:lusion, there must be a subs
tanilal

factor distinguishing the disruptive effect of editorial advertising from
 that

of commercial advertising.

The content of the idea which the excluded speakers seek to promote 
is —

emphatically — not permitted as a distinguishing factor in itself. Indeed, the

existence of an exclusionary discrimination apparently based on the conte
nt

of ideas presents an additional, or greatly heightened, prima facie

constitutional violation. Both free speech and equal protection principles

condemn any discriminationamong speakers which is based on what they inte
nd

41/ [Footnote continued from preceding page]

The Negro and the First Amendment (paper ed. 1965); Note, Regulation

of Demonstrations, 80 Harv L Rev 1773 (1967). There is no reason why

the general principles applied in cases involving access to places should

not apply to our cases involving access to a particular medium of expres-

sion. See Note 24 supra.

42/ Cox v. Louisiana, 379 US 536 (1965).

43/ Adderley v. Florida, 385 US 39 (1966)•
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to say. 44/ If the First Amendment prohibits anything at all, it must be -
a censorial discrimination among ideas. And since First Amendment rights
have been held to be "fundamental rights" triggering the strict standard of
review under equal protection principles, Williams v. Rhodes, 393 US 23,
30-31 (1968), it is doubly clear that the burden of justifying any apparent
discrimination is very great indeed.

At least 20 years ago, the Supreme Court began condemning discriminations
among different exercises of the same type of expression. Fowler v. Rhode
Island, 354 US 67 (1953); Niemotko v. Maryland, 390 US 268, 272-273 (1951).
Both cases involved access to a forum already opened to others. More
recently, the Court in Cox v. Louisiana, 379 US 536 (1965), invalidated a
state regulation that permitted labor picketing but net civil rights picketing.
In his concurrence, Mr. Justice Black stated that this sort of discrimination
is "censorship in a most odious form" and violates both the First Amendment
and the equal protection clause. Id. at 531. Similarly, in Adderley v.
Florida, 385 US 39 (1966), the Court upheld a ban on demonstrations in a jail-
yard, but was careful to note that [there is not a shred of evidence in this
record. . .[the demonstrators were excluded] because the sheriff objected to
what was being sung or said by the demonstrators or because he disagreed
with the objectives of their protest. " Id. at 47.

No doubt a discrimination against all controversial speech - such as we face
in these cases - is somewhat less "odious" than a discrimination among
different controversial viewpoints on particular issues. But it is a form of
censorship just the same. 45/ It is a favoritism toward the status quo and

44/ For discussions of the First Amendment-equal protection intersection,
see Blasi, Prior Restraints or. Demonstrations, 68 Mich L Rev 1482,
1492-1497 (1970); Kalven, supra Note 40, 1965 Sup Ct Rev at 29-30;
Van Alstyne, Political Speakers ht Universities; Some Constitutional Con-
siderations, 111 U Pa L Rev 328, 337-339 (1963).

45/ In Wirta v. Alameda-Contra Costa Transit DiStrict, 64 Cal Rptr 430,
434 P2d 982, 986 (1967), thc California Supreme Court came to the same
conclusion as we do on this issue, saying:

. . The vice is not that the district has preferred one point of
view over another, but that it cheeses between classes of ideas
entitled to constitutional protection, sanctioning the expression of
only those selected, and banning others. Thus the district's
regulation exercises a most pervasive form of censorship.

. . district's policy. . . affords total freedom of the
forum to mercantile messages while banning the vast majority
of opinions and beliefs extant which enjoy First Amendment protec-
tion because of their noncomme::cialism. No statistical data is
required to demonstrate that in the totality of man's communi-
cable knowledge, which bears no relationship to material value
preponderates. "

[Footnote continued on followi.-ig page]

22 RR 2d Page 2111



•

•

•

IOW

COURT DECISIO:\LS

public apathy and, in these cases, a favoritism toward bland commercialism. 46/

Such favoritism flies in the face of the First Amendment, whose central

purpose is to protect and promote controversy, "uninhibited, robust and

wide-open," on public issues.

Moreover, it is by no means clear that a broadcasters' ban on "controversial"

advertising does not impermissibly open the door to a sub rosa discrimination

amorm controversial ideas. The term "controversial" is extraordinarily vague.

Some advertisements may not be deemed "controversial" — and may not even

be "controversial" for purposes of the fairness doctrine 47/ — but may still

express ideas, the negative of which would surely be labeled "controversial. "48/

Ads for Radio Free Europe or Army recruiting, for example, may be allowed

unanswered on the air, while ads calling the notion of the "free world" a sham

or ads calling the Army a threat to democracy would be banned entirely. The

line between ideological and nonideological presentations is an almost

impossible one to draw. All too often in our society one particular ideology —

that of passivity, acceptance of things as they are, and exaltation of com-

mercial values — is simply taken for granted, assumed to be a nonideology,

and allowed to choke out all the rest. 49/

[Footnote continued from preceding pLge]

45/ The Supreme Court of Washington specifically adopted this view in Hill-

side Community Church, Inc. v.. City of Tacoma, Wash., 455 P2d 350,

353 (1969).

46/ Commissioner Johnson commented in his dissent that broadcasters "have

created a system in N.khich immediate access is granted to one, privileged

class of applicants: the commercial peddler of goods and services. .

We have an individual right of access, all right, but only for hucksters

of industrial garbage. " Democratic National Committee, supra Note 1,

25 FCC 2d at 233.

47/ See 13anzhaf v. FCC, 132 US App DC 14, 405 F2d 1082 (1968); Green v.

FCC,  US App DC , F2d (Nos. 24470 & 24516, decided

June 18, 1971).

48/ In Wirta v. Alameda-Contra Costa Transit District, supra Note 45, 434

P2d at 987, the California Supreme Court made the same point very

forcefully, and provided several telling examples:

. .A lumber company may advertise its wood products, but a

conservation group cannot implore citizens to write to the President

or Governor about protecting our natural resources. An oil

refinery may advertise its products, but a citizens' organization

cannot demand enforcement of existing air pollution statutes, An

insurancc company may announce its available policies, but a

senior citizens' club cannot plead for legislation to improve our

social security program. "

49/ See generally C. Waxman (ed.), The End of Ideology Debate (1969).
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Thus the editorial advertising ban, particularly when licensees accept
advertising generally, establishes an unmistakable infringing of First
Amendment liberties. The Commission and the broadcasters, then, bear avery heavy burden of justification. Whether we require a "compelling"
justification, an "overriding" justification, or a "clear and present danger"is relatively unimportant.

VI

It being established that there is strong and specific First Amendment interestin editorial advertising and that the policies discriminatorily barring such
expression work a prima facie violation of constitutional principles, we must
consider the countervailing consideiations raised by the Commission and the
broadcaster-intervenors. In order to justify the policy at issue, they must
show some very substantial harm that would be caused by acceptance of
editorial advertising — a sort of harm greAt encugh to override the First
Amendment interests at stake and a sort of harm not already involved in the
acceptance of commercial and 'noncontroversial" advertising. Only such a
showing could convince us that the ban on editorial advertisements is supportedby sufficient countervailing values and is not based solely on the content of the
ideas conveyed.

The Commission and intervenors have begun from the assumption that our
holding for petitioners would deprive broadcast licensees of their highly
prized editorial independence and control over their frequencies, giving
editorial advertisers a Tight to air time which commercial advertisers do not
presently have. They have argued that petitioners seek the right to "gra')
the mike" from broadcasters' hands. 30/ The result, they say, would be a
three-fold disaster. First, they foresee " 'a return to the chaotic situation
of radio's early days'" 51/ when too many hands grabbing for too few mikes
made successful broadcasting impossible. Second, they argue that compulsory
acceptance of editorial advertising would allow a few rich individuals or
groups to buy up great blocks of time to purvey views on only one side of
important issues, thus grossly unbalancing the broadcast station's treatment
of those issues. And third, they point out that broadcasters compelled to
accept editorial advertisements on one side of an issue would then be requiredby the fairness doctrine to accept at least some advertisements on the otherside — free of charge if necessary. Provision of such free advertising time,
they say, would cut into the broadcasters revenues and might bring financialcollapse,

The arguments of the Commission and intervenors fall well short of the mark.The reason is that they have apparently misunderstood the narrowness of theissue here. All that Nke are considering is ,,he permissibility of a total, flatban on editorial advertising. All petitionez's ask is that broadcasters be
required to accept some editorial ..,clve-- --••s•ng. They do not advocate an absoluteright to air their advertisements. As the Rei Lion Court made clear, there

50/ Statement of attarrev for intervenor Columbia Broadcasting System atoral argument before this court.

51/ Brief for the Commission in Case No. 24, 537 at p. 12.
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PClearly, for example, broadcasters are entitled to place an outside limit
on the total amount of editorial advertising they will sell. To iail to impose
some such limit would be to deny the public the other sorts of programming
which it legitimately expects on radio and television. Similarly, "reasonable
regulation" of the placement of advertisements is altogether proper. No
advertiser has a right to air his presentation at any particular point in an
evening's programming. Nor does he have a right to clog a particular time
segment ,aith this messages. A relegation of all editorial advertising to non-
"prime time" or any other major discrimination in the placement of editorial
advertisements would no doubt go too far. But there is still room for broad
exercise of the broadcasters' discretion.

We need not define the precise control which broadcasters may exercise over
editorial advertising. Rather, the pont is that by requiting that some such
advertising be accepted, we leave the Corm-_-..ss:on and licensees broad latitude
to develop "reasonable regulations" which wi avoid any possibility of chaos
and confusion. The spectre of chaos and "mike grabbing" raised by the Com-
mission and intervenors here is, as petitioners say, a 'bogus issue. " Broad-
casters, after all, have dealt quite successfully with the scheduling problems
involved with commercial advertising. We require only that noncomme.rical
advertisers be treated in the same evenhanded way. Although many bread-
casters already do allow editorcal advertisements on the air, we have not been
shown one reason, drawn from their experience, to suggest that chaos has
resulted.

Beyond the mistaken suggestion. of administrative apocalypse, the Commission
and intervenors have raised a more plausible and important claim, involving
ti-e danger that a few individuals or roups might come to dominate edit prial
advertising time. Of course, the mere fact that ‘.vealthy people may use their
opportunities to speak more effectively than other people is not enough to
justify eliminating those oppertunities enti:ely. It takes more money to operate
a magazine or newspaper — or, for that matter, a broadcast station — than
to buy a segment of time for an editorial s..dvertisernent. Yet we are not
reluctant to provide strict First Amendment protection for the operators of
magazines, newspapers and broadcast s'ations. The real problem, then, is
not that editorial advertising will cost money, but that it may be dominated
by only one group from one part of the political spectrum. A ones ided flood
of editorial advertisements could hardly be called t the "robust, wide-open"
debate which the people have a right to expect on radio and television,

Again, however, invalidation of a flat bar on editorial advertising does not
close the door to "reasonable reg%ilaOnns" designed to prevent domination by
a few groups or a few viewpoints. Within a general regime of accepting some 
editorial advertisements, there is room for the Commission and licensees
to develop such guidelines. 54/ For example, there could be some outside

54/ In the context of regulating demonstrations or picketing; guidelines which
limit access becz.,use the same or S11-0.41.3.1" groups had already had sub-
stantial access wo-..ld be urvosu:!I pezhaps impermissible. However,
the interest in maintaining some degree of balance on the broadcast media

[Footnote continued on following page)
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limits on the amount of advertising time
 that will be sold to one group or to

representatives of one particular narro
w viewpoint. The licensee should not

begin to exercise the same "authoritati
ve selection" in editorial advertising

which he exercises in normal programming: See te
xt at pages 2105-2107 supra.

However, we are confident of the Commiss
ion's ability to set down guidelines

which avoid that danger.

We are no less confident of its ability to dea
l reasonably with the final problem

it has raised — that relating to licensees' 
fairness obligations. Invalidation

of a flat ban on editorial advertising, of 
course, leaves the Commission the

power to require that if editorial adverti
sements are accepted on one side of

an issue, then broadcasters must also accep
t at least some advertisements

on the other side of the issue, free of charge 
if necessary. See Cullman

Broadcasting Co. , 40 FCC 576 [25 RR 895] (1
963). The result of such a

reasonable regulation, however, need not be f
inancial disaster. Indeed, it is

incredible that the Commission would enforce a
 rule so rigid that licensees

would be driven ow of business, 55/ If the obligation to provide so
me free

time for answering editorial advertisements were
 shown to threaten actual

financial harm to particular broadcasters, the 
Commission could make neces-

sary adjustments. 56/

We conclude that none of the spectres raised by the
 Commission and inter-

venors — spectres of chaos, grossly unbalanced 
programming and financial

disaster — is enough to justify a flat ban on edit
orial advertising. What real

problems there are may be dealt with while t
he acceptance of some editorial

advertisements is required. The keynote must be a scheme of 
reasonable

regulation, administered by the licensee and 
guided by the Commission.

At least in the past, the Commission has 
considered this task so impossi-

ble. Twenty-five years ago it decided a case 
in which a union charged that a

broadcaster was violating free speech rights 
by refusing to sell program time

for the airing of controversial Views. The Commission stated:

54/ [Footnote continued from preceding
 pagel

is particularly great. And "the characteristics of news media justif
y

differences in the First Amendment
 standards applied to them" Red Lion

Broadcasting Co. v. FCC, supra Note
 7, 395 US at 386.

55/ We note that the Commissi
on's requirement of free time for antismoking

was administered generously toward the
 financial concerns of licensees

arid, indeed, few broadcasters seem to
 have been deterred from accepting

cigarette commercials as a result. See National Broadcasting Co. , Inc. ,

16 FCC 2d 947 [15 RR 2d 1048] (1969).

56/ See Note, Fairness Doctrine: Television as
 a Marketplace of Ideas, 45

NYLII. Rev 1222, 1249 (1970). We must be somew
hat skeptical of the talk

about financial disaster. For, according to Commissio
ner Johnson,

television broadcasters at least "average a 90 to 100 percent retu
rn on

tangible investment annually. " N. Johnson, How to Talk Back
 to Your

Television Set 65 (1969). (Emphasis in original. )
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. . . The spirit of the Communications Act of 1934 
requires

radio to be an instrument of free speech, subject only to 
general

statutory provisions imposing upon the licensee the responsibil
ity

of operating its station in the public interest. .

". . .No single or exact rule of thumb for providing 
time, on a

non-discriminatory basis, can be stated for application to
 all

situations which may arise in the operation of all statio
ns. The

--Commission, however, is -of the opinion that the opera
tion of any

station under the extreme principles that no time shall 
be sold for

the discussion of controversial public issues and 
that only charit-

able organizations and certain commercial interes
ts may solicit

memberships is inconsistent with the concept of public 
interest....

The Commission recognizes that good progra
m balance may not

permit the sale or donation of time to all who
 may seek it for such

purposes and that difficult problems ca?.11irg for 
careful judgment

on the part of station management may be i
nvolved in deciding

among applicants for time when all cannot be acco
mmodated. How-

ever, competent management should be able to 
meet such problems

in the public interest and with fairness to all con
cerned. The fact

that it placed an arduous task on management 
should not be made

a reason for evading the issue by a strict rule
 against the sale of

time for any programs of the type mentioned.

United Broadcasting Co., 10 FCC 515, 517-518 (19
45).

We agree with those views, and see no reason w
hy the Commission and broad-

cast licensees should be any less coripetent in 1
971 than they were in 1(45.

Given a scheme of reasonable regulation, there 
is no reason why acceptance

of editorial advertising should cause any substan
tial harm or disruption not

already involved in the acceptance of other adverti
sing. Therefore, to single

out and exclude editorial advertising is to violate t
he First Amendment of the

Constitution.

VII

On the basis of the foregoing, we reverse the Comm
ission's decision that a

flat ban on all editorial advertising is permissible
. However, we remand

these cases to the Commission for further considerat
ion. On remand, the

Commission should develop reasonable xegulatory guideline
s to deal with

editorial advertisements. Petitioners should be allowed to reapply for

advertising time; and, unless their presentation
s are found to be excludable

under the Commission's guidelines, their application
s should be accepted.

Since the issues on which BEM and DNC seek to speak are current an
d chang-

ing, it is essential that regulations be developed speedily and that the affected

broadcasters pass promptly upon petitioners applications to buy time.

In the end, it may unsettle some of us to see an antiwar message or a political

party message in the accustomed place of a soap or beer commercial. But

we must not equate what is habitual with what is right — or what is constitu-

tional. A society alzeady so saturated with commercialism can well afford

another outlet for speech on public issues. All that we may lose is some of
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our apathy. That is a small price to pay. For, as the Supreme Court has

said, "a function of free speech under our 
system of government is to invite

dispute. It rndy indeed best serve its high purp
ose when it induces a condition

of unrest, creates dissatisfaction with 
conditions as they are, or even stirs

people to anger. " Terminiello v. Chicago, 337
 US 1, 4 (1949).

 COURT DECISjQ

Reversed and remanded.

McGowan, Circuit Judge, dissenting; The 
majority do not hold that petitioner

in No. 24,492 is entitled to have its proposed 
spot announcements carried by

the intervenor-licensee there involved, or t
hat the petitioner in No. 24, 537

is assured of being able to buy time for its pr
ograms on public issues. What

is held is that the Constitution commands that 
"some'', but not all, editorial

advertising be accepted; and the Commission is t
hrected to embark upon rule-

making to determine how a licensee is to differe
ntiate the "some" from the

all.

The majority appear to believe that this assignme
nt will not prove difficult.

I am not so sure, particularly when I note that the 
only Commissioner who has

perceived the same constitutional requirement as
 the majority responds to

the practical problems by suggesting that sales 
of a significant proportion of

the total broadcast time be made on a first-come, 
first-serve basis, accom-

panied by a possible suspension of the fairness 
doctrine. That approach does

not seem to me a promising one in terms of the 
public's right to know.

The difficulties derive, of course, from the physical 
peculiarity which

distinguishes radio and television communication 
from all other forms, namely,

the limited number of frequencies and the impossibili
ty of accommodating all

who may wish to be heard over them. This, so the Supreme Court has said

in Red Lion, makes it "idle to posit an unabridgeable 
First Amendment right

to broadcast comparable to the right of each individu
al to speak, write or

publish. " The majority, in recognition of this fact, 
do not purport to discern

other than an "abridgeable" or "limited" First Amend
ment right to initiate

paid editorial advertising. Petitioners themselves, it is said, may
 conceivably

never be able to insist that their particular advertising 
be accepted. That will

depend upon the rules which the Commission prop
ounds.

The Commission has, at the least, been set a task of he
roic proportions and

one whose very complexities may undermine the premis
e upon which it is

founded. The question is whether the Constitution requires
 that it be under-

taken. I am not convinced that it does. It is presently the obligation of a

licensee to advance the public's right to know by devotin
g a substantial amount

of time to the presentation of controversial views o
n issues of public

importance, striking a balance which is always subjec
t to redress by reference

to the fairness doctrine. Failure to do so puts continuation of the license at

risk — a sanction of tremendous potency, and one which
 the Commission is

under increasing pressure to employ.

This is the system which Congress has, wisely or not, provided
 as the alterna-

tive to public ownership and operation of radio and television comm
unications

facilities. This approach has never been thought to be other than within the

permissible limits of constitutional choice. Its existence provides a

mechanism for implementation of the public's right to know which, by and

Page 2118 Report Mo. 24-31 (8/4/71)



•

•

ROY IL PARK B/CASTING. INC, v. COMMISSIONER

large, has been effective. Indeed, the loudest voices in criticism of it
complain that it has been working too well for the comfort of governmental
policy makers in the areas of greatest current concern.

It is hardly the path of wisdom to scrap it for a system in which money alone
determines what issues are to be aired, and in what format, even assuming,
as is likely to be the case, that those issues, whatever they may prove to be,
compare favorably with the intellectual content of the great bulk of commercial
advertising. The responsibility for informing the public is now squarely on
the licensee. That responsibility will only be diluted and obscured by requir-
ing the licensee, against his own better judgment, to accept paid editorial
advertising. I do not think the First Amendment requires that result, at least
not within the context of a regulatory scheme which has made provision for
the airing of controversial issues of public importance.

Of course it is true that licensees are currently free to accept paid editorial
advertising, and some do, subject always to the limitations of the fairness
doctrine. It may well be that a detailed inquiry and investigation by the Corn-
mission of this area, by formal rulemaking or otherwise, would be both use-
ful and consonant with the Commission's continuing obligation to see to it
that the public interest obligations of the licensees are being met in the most
effective way. The Commission's currently announced purpose to undertake
a comprehensive and wide-ranging review of the operation of the fairness
doctrine might well include the subject of paid editorial advertising. But,
believing as I do that the First Amendment exerts no compulsion to the contrary,
I would not order the Commission to undertake that review in a constitutional
strait-jacket which dictates the result in advance.

ROY H. PARK 13/CASTING, INC. v. COMMISSIONER OF INTERNAL
REVENUE

U.S. Tax Court, July 19, 1971

56 TC No. 62

[¶170] Amortization of network contracts.

Where the purchaser of a television station had a
primary affiliation with one network and a
secondary affiliation with another and, following
entry of a new station into the market, the network
with which it had maintained a secondary affilia-
tion cancelled its contract in favor of a primary
affiliation with the new station, the station was
entitled to amortization deductions and to a loss
deduction in the year of the contract termination.
Amortization of the primary contract was not
allowable in the absence of evidence that the use-
ful life of such contract was determinate. Roy H.
Park B/casting, Inc. v. Commissioner of Internal
Revenue, 22 RR 2d 2119 [US Tax Court, 19711.
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and Eleanor S. Applewhaite, with him on the brief) for petitioner in No. 71-863;
Erwin N. Griswold, Solicitor General (Walker B. Cotnegys, Acting Assistant
Attorney General, A. Raymond Randolph, Jr., Assistant to the Solicitor
General, Howard E. Shapiro, Justice Dept. attorney, John W. Pettit, General
Counsel, FCC, Charles A. Zielinski, Counsel, with him on the brief) for
petitioners in No. 71-864; Ernest W. Jennes, Washington. D. C. (Charles A.
Miller, Michael Boudin, Covington & Burling, and Tyrone Brown, with him on
the brief) for petitioner in No. 71-865; Vernon L. Wilkinson, Washington, D. C.
(James A. McKenna, Jr., Carl R. Ramey, and McKenna, Wilkinson at Kittner,
with him on the brief) for petitioner in No. 71-866; joseDh A. Califano, Jr.,
Washington, D. C. (Charles H. Wilson, Jr, , and Stuart J. Beck, with him on
the brief) for respondent in Nos. 71-863 Ez 71-866; Thomas R. Asher,
Washington, D. C. (Albert H. Kramer, with him on the brief) for respondent
in Nos. 71-864 71-865; 3. Albert Wall, P.obe.rt C. Mayer, Laurence Gold,
and Thomas E. Harris filed brief for AFL-C:0, as amicus curiae, seeking
affirmance; Floyd Abrams, Cahill, Gordon, Snnett, Reindel P.?. OH, and
Cordon B. Dunham filed brief for National Broadcasting Co. Inc. , as
amicus curiae, seeking reversal; William R. Dillon and Concannon Dillon
Snook E.: Morton f led brief for Corporate Fiduciaries Assn. of Illinois, as
amicus curiae.

[Burger, C.3., announced the Court's judgment and delivered an opinion of
tne Court with respect to Parts 1 II, and IV, in which White, Blackmun,
Powell, and Rehnquist, JJ., joined, and in which as to Parts T, II, and III
Stewart and Rehneuist. JJ., joined. aLrt, J., filed an opinion concurring
in Parts I, II, and III. Wait& J., filed an opinion concurring in Parts I, II,
and IV. Blackman, J., filed an opinion concurring in Parts I, II, and IV, in
which Powell, J., joined. Doug,las, 3. , filed a separate opinion concurring
in the judgment. Brennan,J-77-bric-s-cl a dissenting opinion, in which Marshall,
J., joined.

Mr. Chief .Tustice Busier HE:livered the opinion of the Court (Parts I, II, and
IV) together with an opinion (Part III) in which Mr. Justice Stewart and Mr.
Justice Rehnquist joined.

We granted the writ in these cases to consider whether a broadcast licensee's
general policy of not selling advertising time to individuals or groups wishing
to speak out on issues they consider important. violates the Federal Communica-
tions Act of 1934, 47 USC §151 et seq., or the First Amendment.

In two orders announced the same day, the Federal Communications Commis-
sion ruled ths.t a broadcaster who meets his public obligation to provide full
and fair covers ee of public issues is not required to accept editorial advertise-
ments. Jr. re Democratic National Committee, 25 FCC 2d. 216 [19 R.R 2d 9771;
In re Business Executives %love for Vietnsm Peace, 25 ?A 242 []9 RR. 2d
10531. A divided Court of Appeals reversed the Commission, holding that s.
broadcaster's 11:alcl pr.11icv of refusiniz editoris! advertisements violates the
First Amendment: the court remanded the eases to the Commission Lu develop
procedures and guidelines for administering a First Amendment ri,,,ht of access.
Business Executives' Move For Vietnam PCACC v. FCC, 146 US App DC 181,
450 F 2d 612 [ 2 2 RR 2d ZO891 (1971).
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The complainants in these actions arc the Democratic
 National Committee

(I)NC) and the Business Executives' Move for Vietnam Peace (BEM), a national

organization of businessmen opposed to United States involvement in the Viet-

narn conflict. In January 1970, BEM file.ci a complaint with the Commission

charging that radio station WTOP in Washington, D.C., had refused to sell it

time to broadcast a series of one-minute spot announcements expressing BEM

views on Vietnam. WTOP, in common with many but not all broadcasters,

followed a policy of refusing to sell time for spot announcements to individuals

and groups who wished to expound their viev.'s on controversial issues.
 WTOP

took the position that since it presented full and fair coverage of important

public questions, including the Vietnam conflict, it was justified in refusing to

accept editorial advertisements. WTOP also submitted evidence showing that

the station had aired the views of critics of our Vietnam policy on numerous

occasions. BEM challenged the fairness of WTOP's coverage of criticism of

that policy, but it presented no evidence in support of that claim.

Four months later, in May 1970, the DNC filed with the Commission a request

for a declaratory ruling:

"That under the First Amendment to the Constitution and the

Communications Act, a broadcaster may not, as a general policy,

refuse to sell tins, to responsible entities, such as DNC, for the

solicitation of funds and for comment on public issues."

DNC claimed that it intended to purchase time from radio and television sta-

tions and from the national networks in order to present the views of the

Democratic Party and to solicit funds. Unlike BEM, DNC did not object to the

policies of any particular broadcaster but claimed that its prior "experiences

in this area make it clear that it will encounter considerable difficulty - if not

total frustration of its efforts - in carrying out its plans 'in the event the Com-

mission should decline to issue a ruling as requested. " DNC cited Red Lion

Broadcasting Co. v. FCC, 395 US 367 [16 RR 2c1 2029] (1969), as establishing

a limited constitutional right of access to the airwaves.

In two separate opinions, the Commission rejected respondents' claim that

"responsible" individuals and groups have a right to purchase advertising time

to comment on public issues without regard to whether the broadcaster has

complied with the Fairness Doctrine. The Commission viewed the issue as

one of major significance in the administration of the electronic media, one

going "to the heart of the system of broadcasting which has developed in this.

country. . . . 25 FCC 2d, at 221. After reviewing the legislative history

of the Communications Act, the provisions of the Act itself, the Commission's

decisions under the Act and the difficult problems inherent in administering a

right of access, the Commission rejected the demands of BEM and DNC.

The Commission also rejected BEM's claim that WTOP had violated the Fair-

ness Doctrine by failing to air views such as those held by members of BEM;

the Commission pointed out that BEM had made only a "general allegation" of

unfairness in WTOP's coverage of the Vionam conflict and that. the station had
adequately rebutted the charge by affidavit. The Commission did, however,

uphold DNC's position that the statute recognis.ed a right of political parties to
purchase broadcast time for the purpose of soliciting funds. The Commission
noted that Congress has accorded special consideration for access by political
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parties. sec 47 USC §315(a), and that sol;citation of funds by political

parties is both feasible and appropriate in the short space of time generally

allotted to spot advertisements. 1/

A majority of the Court of Appeals reve
rsed the Commission, holding that "a

flat ban on paid public issue announcements is in
 violation of the First Amend-

ment, at least when other sorts of paid announcements are accepted."' 450

2d, at 646. Recognizing that the broadcast frequencies are a scarce resource

inherently unavailable to all, the court nevertheless concluded that the First

Amendment mandated an "abridgeable" right to present editorial advertise-

ments. The court reasoned that a broadcaster's policy of airing commercial

advertisements but not editorial advertisements constitutes unconstitutional

discrimination. The court did not, however, order that either BEM's or DNC's

proposed announcements must be accepted by the broadcasters; rather, it

remanded the cases to the Commission to develop "reasonable procedures and

regulations determining which and how many 'editorial announcements' will be

put on the air." Ibid.

Judge McGowan dissented. In his view, the First Amendment did not compel

the Commission to undertake the task assigned to it by the majority:

It is presen':y the obligation of a licensee to advance the public's

right to know by devoting a substantial amount of time to the

presentation of controversial views on issues of public importance,

striking a balance which is always subject to redress by reference

to the fairness doctrine. Failure to do so outs continuation of the

license at risk — a sanction of tremendous potency, and one which

the Commission is under increasing pressure to employ.

"This is the system which Congress has, wisely or not, provided

as the alternative to public ownership and operation of radio and

television communications facilities. This approach has never

been thought to be other than within the permissible limits of con-

stitutional choice." 450 F 2d, at 666.

Judge McGowan concluded that tli( court's decision to overrule the Commission

and to remand for development and implementation of a constitutional right of

access put the Commission in a "constitutional strait jacket" on a highly

complex and far-reaching issue.

Mr. Justice White's opinion for the Court in Red Lion Broadcasting Co. v.

FCC, 395 US 367 [16 RR 2d 2029] (1969), makes clear that the broadcast media

pose unique and special problems not present in the traditional free speech

case. Unlike other media, broadcasting is subject to an inherent physical

1/ The Commission's against BEM's Fairness Doctrine complaint

and in favor of DNC's claim that political parties should be permitted to

purchase airtime for solicitation of funds were not appealed to the Court

of Appeals and are not before us here.
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limitation. Broadcast frequencies are a scarce resour
ce; they must be

Oportioned out among applicants. 
All who possess the financial resources and

the desire to communicate 
by television or radio cannot be satisfactorily

accommodated. The Court spoke to t
his reality when, in Red Lion, we said

"it is idle to posit an una b
ridgeable First Amendment right to broadcast com

-

parable to the right of every 
individual to speak, write, or publish. " Red

Lion, supra, 375 US, at 388
.

Because the broadcast med
ia utilize a valuable and limited public resource,

there is also present an unusual 
order of First Amendment values. Red Lion

discussed at length the application 
of the First Amendment to the broadcast

media. In analyzing the broadcasters' clai
m that the Fairness Doctrine and

two of its component rules viol
ated their freedom of expression, we held that

"kilo one has a First Amendmen
t right to a license or to monopolize a radio

frequency; to deny a station license b
ecause 'the public interest' requires it

'is not a denial of free speech.'
" Red Lion, supra, 395 US, at 389. Although

the broadcaster is not without protec
tion under the First Amendment, United

States v. Paramount Pictures, Inc., 33
4 US 131, 166 [4 RR 2022] (1948), "[i It

is the right of the viewers and lis
teners, not the right of the broadcasters,

which is paramount. . . . It is the right of the public to receive suitable

access to social, political, esthetic, mora
l and other ideas and experiences

which is crucial here. That right may not constitutionally be ab
ridged either

by Congress or by the FCC." Red Lion, s
upra, 395 US, at 390.

Ba12.neinq, the various First Amendment interes
ts involved in the broadcast

media and determining what best serves the p
u-clic's right to be informed is a

task of a great delicacy and difficulty. The process must necessarily be

undertaken within the framework of the regulatory 
scheme that has evolved

over the course of the past half-century. For during that time, Coni2,ress and

its chosen administrative agency have establis
hed a delic.ately balanced system

of regulation intended to serve the interests of 
all concerned. The problems

of regulation are rendered more difficult becau
se tha broadcast industry is

dynamic in terms of technological change; solu
tions adequate a decade ago are

not necessarily so now, and those acceptable tod
ay may well be outmoded 10

years hence.

Thus, in evaluating the First Amendment claim
s of respondents, we must

afford great weight to the decisions of Congress 
and the experience of the

Commission. Professor Chafee aptly observed:

"Once we get away from the bare words of th
e [First] Amendment,

WC must construe it as part of a Constitution 
which creates a govern-

ment for the purpose of performing several v
ery important tasks.

The [First] Amendment should be interpreted
 so as not to cripple

the regular work of the government. A part of
 this work is the regu-

lation of interstate and foreign commerce, a
nd this has come in our

modern age to include the job of parceling out t
he air among broad-

casters, which Congress has entrusted to the
 FCC. Therefore,

every free-speech problem in the radio has to 
be considered with

reference to the satisfactory performanc
e of this job as well as to

the value of open discussion. Although free speech should weigh

heavily in the scale in the event of conflict, still t
he Commission

should be given ample scope to do its job. " II Chafee, Government

and Mass Communications 6-10-641 (1947).
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The 5udgment of the legislative branch cannot
 be ignored or undervalued

simply because one segment of the broadcast constituency casts its claims

under the umbrella of the First Amendment. That is not to say we "defer"

to the judgment of the Congress and the 
Commission on a constitutional ques-

tion, nor that we would hesitate to invoke the Con
stitution should we determine

1 that the Commission has not fulfill
ed its task with appropriate sensitivity to

the interests in free expression. The point is, rather, that when we face a

complex problem with many hard questions and few easy answers
 we do well

to pay careful attention to how the other br
anches of government have addressed

the same problem. Thus, before confronting the specific legal issues in these

cases, we turn to an examination of the legislative and administrativ
e develop-

ment of our broadcast system over the last half 
century.

II

This Court has on numerous occasions recounted the o
rigins of our modern

system of broadcast regulation. See, e. g., Red Lion, supra, 395 US, at

375-386; National Broadcasting Co. v. United States, 319 US 190, 210-217

(1943); FCC v. Sanders Brothers Radio Station, 309 US 470, 474
 [9 RR 2008]

(1940); FCC v. Pottsville Broadcasting Co., 309 US 134, 137-138 (1940). We

have noted that prior to the passage of the Radio Act of 1927, 44 Stat. 116
2,

broadcasting was marked by chaos. The unregulated and burgeoning private

use of the new media in the 1920's had resulted in an intolerable s
ituation

demanding congressional action:

"It quickly became apparent that broadcast frequencies constituted

a scarce resource whose use could be regulated and rationalized

only by the Government. Without government control, the medium

would be of little use because of the cacophony of competing voices,

none of which could be clearly and predictably heard." Red Lion,

supra, 395 US, at 376.

But, once it was accepted that broadcasting was subject to regulation, Congress

was confronted with a major dilemma: how to strike a proper balance between

private and public control. Cf. Farmers Educational & Cooperative Union of

America v. WDAY, Inc., 360 US 525, 528 [18 RR 2135] (1959).

One of the earliest and most frequently quoted statements of this dilemma is

that of Herbert Hoover, when he was Secretary of Commerce. While his

Department was making exploratory attempts to deal with the infant broadcasting

industry in the early 1920's, he testified before a House Committee:

"We cannot allow any single person or group to place themselves

in [a] position where they can censor the material which shall be

broadcasted to the public, nor do 1 believe that the government

should ever be placed in the position of censoring this material. "

Hearings before the House Committee on the Merchant Marine and

Fisheries, 68th Cong. , 1st Sess. (1924).

That statement foreshadowed the "tightrope" aspects of government regulation

of the broadcast media, a problem the Congress, the Commission and the

courts have struggled with ever since. Congress appears to have concluded,

however, that of these two choices — private or official censorship

27 RR 2d Pare 9 1 3
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•,-Jovernment censorship woul
d be the most pervasive, the most self-serving,(the most difficult to restrain and hence the one most to be avoided.

The legislative history of the 
Radio Act of 1927, the model for our present

statutory scheme, see FCC v. Pottsv
ille Broadcasting Co. , 309 US 134, 137

(1940), reveals that in the area of 
discussion of public issues Congress chose

to leave broad journalistic 
discretion with the licensee. Congress specifically

dealt with — and firmly rejecte
d — the argument that the broadcast facilities

should be open on a nonselective 
basis to all persons wishing to talk about

public issues. Some members 
of Congress — those whose views were ultimately

rejected — strenuously objected to the 
unregulated power of broadcasters to

reject applications for service. See, e.g., H. R. Rep. No.. 404, 69th Cong. ,

1st Sess., at 18 (minority report). 
They regarded the exercise of such power

to be "private censorship", whi
ch should be controlled by treating broadcasters

as public utilities. 2/ The provision
 tha,t came closest to imposing an unlimited

right of access to broadcast time was par
t of the bill reported to the Senate by

the Committee on Interstate Commerce. 
The bill that emerged from the Corn-

mittec contained the following provision:

"[Ili any licensee shall permit a broadcasting 
station to be used • .

by a candidate or candidates for any public 
office, or for the discus-

sion of any ouestic 1 affecting the public, he shal
l make no discrim-

ination as to the use of such broadcasting station,
 and with respect 

to such matters the licensee shall be deemed 
a common carrier  in

interstate commerce: Provided, that such licensee sh
all have no

power to censor the material broadcast." 67 Cong.
 Rec. (1926)

(emphasis added).

When the bill came to the Senate floor, the princ
ipal archStect of the Radio Act

of 1927 and the Chairman of the Commerce
 Committee, Senator Dill, offered

an amendment to the provision to eliminate the c
ommon carrier obligation and

to restrict the right of access to candidates f
or public office. Senator Dill

explained the need for the amendment:

"When we recall that broadcasting today is purely 
voluntary, and

the listener-in pays nothing for it, that the br
oadcaster gives it for

the purpose of building up his reputation, it se
emed unwise to put

the broadcaster under the hampering control of 
being a common

carrier and compelled to accept anything and eve
rything that was

offered him so long as the price was paid. " Ibid.

The Senators were also sensitive to the
 problems •involved in legislating

"equal opportunities" with respect to th
e discussion of public issues. Senator

Dill stated:

2/ Congressman Davis, for example, stated on th
e floor of the House the

view that Congress found unacceptable:

"I do nut think any membeg of the committ
ee will deny that. it is absolutely

inevitable that we are going to have to regulate the radio publi
c utilities

just as we regulate other public utilities. We are going to ha
ve to regulate

the rates and the service, and to force them to
 give equal service and equal

treatment to all." 67 Cong. Rec. 5483. See also 67 Cong.
 Rec. 5481.
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"['Public questions'] is such a
 general term that there is probably

no question of any interest 
whatsoever that be discussed but that the

other side of it could demand
 time; and thus a radio station would be

placed in the position that the 
Senator from Iowa mentions about

candidates, namely, that they wou
ld have to give all their time to

that kind of discussion, or
 no public question could be discussed. "

67 Cong. Rec. 12504.

The Senate adopted Senat
or Dill's amendment. The provis

ion finally enacted,

§18 of the Radio Act of 19
27, 44 Stat. 1170, was later re-ena

cted as §315(a)

of the Communications A
ct of 1934, 3/ but only after Congre

ss rejected

another proposal that would ha
ve imposed a limited obligation on

 broadcasters

to turn over their micro
phones to persons wishing to Speak

 out on certain

public issues. 4/ Instead, C
ongress after prolonged considerati

on adopted

§3(h), which specifically provid
es that "a person engaged in rad

io broadcasting

3/ Section 315(a) now reads:

"If any licensee shall permit any
 person who is a legally qualified

 candi-

date for any public office to use a b
roadcasting station, he shall affo

rd

equal opportenities to all other such 
candidates for that office in the use

of such broadcasting, station; Pro
vided, That such licensee shall ha

ve no

power of censorship over the materia
l broadcast under the provisio

ns of

this section. No oblic!ation is imposed under this 
subsection upon any

licensee to allow the use of its station b
y any such candidate. Appearanc.

by a legally qualified candidate on any 
—

"(1) bona fide newscast,

"(2) bona fide news interview,

"(3) bona fide news documentary [if 
the appearance of the candidate is

incidental to the presentation of the s
ubject or subjects covered by the

news documentary], or

"(4) on-the-spot coverage of bona
 fide news events [including but not

limited to political conventions and
 activities incidental thereto],

"shall not be deemed to be use of
 a broadcasting station within the mea

n-

ing of this subsection. Nothing in the foregoing sentence shal
l be construed

as relieving broadcaster, in
 connection with the presentation of newsc

asts,

news interviews, news docume
ntaries, and on-the-spot coverage of

 news

events, from the obligation imp
osed upon thorn under this chapter to

operate in the public interest
 and to afford reasonable opportunity for t

he

discussion ot conflicting views o
n issues of public importance." 47 USC

§315(a ).

4/ The Senate passed a provisi
on providing that:

. . if any licensee shall p
ermit any person to use a broadcasting st

a-

tion in support of or in oppos
iticn to any candidate for public, office, 

or in

the  presentation of views on iLp
ublic question to be voted upon at an

afford coil il2,,,TurtuniL,,,r Lt., an equal numiier of other _persons to

use such station in suppurt of a
n opposing candidate for such public oft

[Footnote continued on followin
g page]
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shall not, insofar as such person is so engaged, be deemed a common
carrier." 5/_

4/ [Footnote continued from preceding page]

or to reply to a person who has used such broadcasting station in support
of or in opposition to a candidate, or for the presentation of opposite views
on such public questions."

See Hearings before the Senate Committee on Interstate Commerce, 73d
Cong., 2d Sess., on S. 2910, at 19 (1934) (emphasis added). The provi-
sion for discussion of public issues was deleted by the House-Senate Con-
ference. See H. R. Rep. No. 1918 on S. 3285, 73d Cong., 2d Sess. , at 49.

Also noteworthy are two bills offered in 1934 that would have restricted
the control of broadcasters over the discussion of certain issues. Con-
gressman McFadden proposed a bill that would have forbidden broadcasters
from discriminating against programs sponsored by religious, charitable,
or educational associations. H. R. 7986, 73d Cong., 2d Sess. (1934). The
bill was not reported out of committee. And, during the debates on the
1934 Act, Senators Wagner and Hatfield offered an amendment that would
have ordered the Commission to "reserve and allocate only to educational,
religious, agricultural, labor, cooperative, and similar non-profit-making
associations one-fourth of all the radio broadcasting facilities within its
jurisdiction." 78 Cong. Rec. 8828. Senator Dill explained why the Com-
mittee had rejected the proposed amendment, indicating that the practical
difficulties and the dangers of c onsoi ship were crucial:

"Mr. Dill. . • • If we should provide that 25 percent of time shall be
allocated to nonprofit orflanizations, someone would have to determine —
Congress or somebody else — how much of the • 25 percent should go to
education, how much of it to labor, how much of it to fraternal organiza-
tions, and so forth. When we enter this field we must determine how
much to give to the Catholics probably and how much to the Protestants
and how much to the Jews." 78 Cong. Rec. 8843.

Senator Dill went on to say that the problem of determining the proper
allocation of time for discussion of these subjects should be worked out
by the Commission. 78 Cong. Rec. 3844. The Senate rejected the amend-
ment. 78 Cong. Rec. 6846.

5/ Section 3(h) provides as follows:

"'Common carrier' or 'carrier' means any person engaged as a common
carrier for hire, in interstate or foreign communication by wire or radio
or in interstate or foreign radio transmission of energy, excePt wherereference is made to common carriers not subject to this chapter; but a
person engaged in radio broadcasting shall not, insofar as such person is
so engaged, be deemed a common carrier. " -18 Stat. 1065, as amended,
47 USG §153(h).
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Other provisions of the 1934 Act also evil
ice a legislative desire to pre-

serve values of private journalism under 
a regulatory scheme which would

insure fulfillment of certain public obliga
tions. Although the Commission was

given the authority to issue renewable 
three-year licenses to broadcasters 6/

and to promulgate rules and regulations 
governing the use of those licenses, 7/

both consistent with the "public interest, 
convenience and necessity, " §326 oT

the Act specifically provides that:

"Nothing in this chapter shall be understood or constru
ed to give the

Commission the power of censorship over the radio communi
cations

or signals transmitted by any radio station, a
nd no regulation or

condition shall be promulgated or fixed by the Commissi
on which

shall interfere with the right of free speech by means
 of radio com-

munication." 47 USC §326.

From these provisions it seems clear that Congress 
intended to permit private

broadcasting to develop with the widest journalistic free
dom consistent with

its public obligations. Only when the interests of the public are found to out
-

weigh the legitimate journalistic interests of the broa
dcasters will government

power be asserted within the framework of the Act. License renewal proceedings,

in which the listening public can be heard, are a princi
pal means of such regu-

lation. Office of 7,ommunications of the United Church of Christ v. 
FCC, 123

US App DC 328, 359 F 2d 994 [7 RR 2d 2001] (1966).

Subsequent developments in broadcast regulation illustrate how th
is regulatory

scheme has evolved. Of particular importance, in light of Congress' flat

refusal to impose a "common carrier" right of access for all 
persons wishing

to speak out on public issues, is the Commission's "Fa
irness Doctrine, "

which evolved gradually over the years spanning federal 
regulation of the

6/ 48 Stat. 1083, as amended, 47 USC. §307.

7/ Section 303 of the Communications Act of 1934, 48 Stat. 108
2, as amended,

47 USG §303, provides in relevant part:

"Except as otherwise provided in this chapter, the Commis
sion from time

to time, as public convenience, interest or necessity
 requires, shall —

"(b) Prescribe the nature of the service to be re
ndered by each class of

licensed stations and each station within any class;

"(1) make such rules and regulations and prescribe such restrictions
 and

conditions, not inconsistent with law, as may be necessary to car
ry out

the provisions of this'chapter. . . .
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8/ Formulated under the Commi
ssion's power to issue

_.onsistent with the "public intere
st, " the doctrine imposes two

responsibilities on the broadcaste
r: coverage of issues of public

.ce must be adequate and
 must fairly reflect differing viewpoint

s. See

supra, 395 US, at 377. In fulfilling its Fairness Doctrine obliga
-

, the broadcast
er must provide free time for th

e presentation of opposin2,

.vs if a paid sponsor is 
unavailable, Cullman Broadcasting Co

. , 25 P&F

Rer,1. 895 (1963), and it must
 initiate programming on public issues

 if

no one else seeks to d
o so. See John J. Dempsey, 6 P

&F Radio Reg. 615

(1950); Red Lion, supra, 395 
US, at 378.

Since it is physically impo
ssible to provide time for iewpoints, however,

the right to exercise edito
rial judgment was granted o the

 broadcaster. The

broadcaster, therefore, is all
owed significant journalistic discre

tion in

deciding how best to fulfill its F
airness Doctrine obligations, 9/

 although that

discretion is bounded by rules 
designed th assure that the public

 interest in

fairness is furthered. In its decision in the instant c
ases, the Commission

described the boundaries as foll
ows:

"The most important considerat
ion in this respect is that the

licensee cannot rule off the air co
verage of important issues or

views because of h's private ends
 or beliefs. As a public tru

stee,

he must present representative c
ommunity views and voices on

controversial issues which are of i
mportance to his listeners. .

This means also that some of the voi
ces must be partisan. A

licensee policy of excluding partisan v
oices and always itself

presenting views in a bland, unoffensive 
manner would run counter

to the 'profound national commitmen
t that debate on public issues

should be uninhibited, robust, and wide
 open.' New York Times

Co. v. Sullivan, 376 US 254, 270 (
1964); see also Red Lion Broad-

casting Co., Inc. v. FCC, 395 US 367
, 392 (n. 18) (1969). •

•

25 FCC 2d, at 222-223.

8/ In 1959, Congress amended §315 of
 the Act to give statutory approval to

the Fairness Doctrine. Act of September 14, 1959, §1, 73 St
at. 557, as

amended, 47 USC §315(a).

For a summary of the developmen
t and nature of the Fairness Doctrine,

See Red Lion, supra, 395 US, at 
375-386.

9/ See Madalyn Murray, 5 P&F Radio R
eg. 2d 263 (1965). Factors that the

broadcaster must take into account in
 exercising his discretion include

the following:

"In determining whether to honor s
pecific requests for time, the station

‘avill inevitably be confronted with su
ch questions as whether the subject is

.worth considering, whether the vi
ewpoint of the requesting party has

already received a sufficient amount 
of broadcast time, or whether there

may not be other available groups 
or individuals who might be more appro-

priate spokesmen for the particular po
int of view than the person for !•ro 11)1

makin!.; the request." Report on Editorializ
ing by Broadcast Licensees,

13 FCC 1246 [25 RR Zd 1901] (1949).
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Thus, under the Fairness Doctrine

 broadcasters are responsible for

I 

providing the listening and viewing pu
blic with access to a balanced presenta-

tion
10/ The basic principle

underlying that responsibility is "the right o
f the public to be informed, rather

of information on issues of public 
importance.

than any right on the part of the go
virnnnent, any broadcast licensee or any

individual member of the public to broadcas
t his own particular views on any

matter. • • • " Report on Editorializing, 13 FCC 1
246, 1249 [25 RR 1901]

(1949). Consistent with that philosophy, the Comm
ission on several occasions

has ruled that no private individual or 
group has a right to command the use

of broadcast facilities. 11/ See, e.g., 
Dowic A. Crettenden, 18 FCC al 499

[17 RR 2d 151] (1969); Mrs. Margaret Z
. Scherbina, 21 FCC 2d 141 (1969);

Boalt Hall Student Assn., 20 FCC 2d 612 [1
7 RR 2d 1096] (1969); Mrs. Ma.dalyn

Murray, 40 FCC 647 [5 RR 2d 263] (1965); 
Democratic State Central Committee

10/ The Commission has also adop.ted vario
us component regulations under

the Fairness Doctrine, the most notable of 
which are the "personal attack"

and "political editorializing" rules which we uph
eld in Red Lion. The

"personal attack" rule provides that "when, dur
ing the presentation of

views on a controversial issue of public importan
ce, an attack is made on

the honesty, character, integrity, or like persona
l qualities of an identified

person," the 'icensee must notify the person a
ttacked and give him an

opportunity to respond. E.g., 47 CFR §73. 123. Similarly, the "political

editorializing" rule provides that, when a license
e endorses a political

candidate in an editorial., he must give other candidates or their
 spokes-

,- men an opportunity to respond. E.g., 47 CFR §73.123.

k

The Commission, of course, has taken ether 
steps beyond the Fairness

Doctrine to expand the diversity of expression on 
radio and television.

The chain broadcasting and multiple ownership 
Pules arc established

examples. E. g. , 47 CFR §§73. 131, 73. 240. More recently, the Com-

mission promulgated rules limiting televiston 
network syndication

practices and reserving 25% of prime time for n
on-network programs.

47 CFR §§73. 658(j), (1z).

11/ The Court of Appeals, respondents, and 
the dissent in this case have

relied on dictum in United Broadcasting Co., 10 F
CC 515 (1945), as

illustrating Commission approval of a private rig
ht to purchase air time

for the discussion of controversial issues. In that case the complaint

alleged not only that the station had a policy of r
efusing to sell time.for

the discussion of public issues, but also tha
t the station had applied its

policy in a discriminatory manner, a factor 
not shown in the cases

presently before us. Furthermore, the decision was handed down four

years before the Commission had fully develop
ed and articulated the

Fairness Doctrine. See Report on Editorial
izing by Broadcast Licensees,

13 FCC 124b (1949). Thus, even if the decision is read without reference

to the allegation of discrimination, it stand
s as merely an isolated state-

ment, made during the period in which the Comm
ission was still workine

out the problems associated with the discussio
n of public issues; the

dictum has not been followed since and has bee
n modified by the Fairness

4110 

Doctrine.
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•of.Californiia, 19 FCC 2d 833 [12 
RR 2d 1121 (1968); U.S. Broadcasting Co.,

2 FCC 208 (1935). Congress has not yet seen fit to alt
er that policy, although

since 1934 it has amended the 
Act on several occasions 12/ and cons

idered

various proposals that would 
have vested private individuals with a

 right of

access. 13/

With this background in min
d, we next proceed to consider whethe

r a broad-

caster's refusal to accept edi
torial advertisements is governmental

 action

violative of the First Amendmen
t.

III

That "Congress shall make no
 law . . . abridging the freedom

 of speech, or

of the press" is a restraint on g
overnment action, not that of priva

te persons.

Public Utility Commission v. P
ollak, 343 US 451, 461 (1952). The Court has

not previously considered wh
ether the action of a broadcast lice

nsee such as

that challenged here is "governm
ental action" for purposes of the 

First

Amendment. The holding under review thus 
presents a novel question, and

one with far-reaching implications
. See L. Jaffe, The Editorial Responsib

ility

of the Broadcaster, 85 Harv. L. Rev
. 768, 782-787 (1972).

12/ In 1959, for example, Congress ame
nded §315(a) of.the Act to give

statutory approval to tile Commission's
 Fairness Doctrine. Act of

September 14, 1959, §1, 73 Stat. 557, a
mending -!7 USC §3l 5(a). Very

recently, Congress amended §312(a) of the
 1934 Act to authorize the

Commission te revoke a station license "fo
r wil1f1or repeated fail

;)re to

allow reasonable access to or permit Tsurcha
se of reasonable amounts of

time for the use of a broadcasting station by 
a legally qualified candidate

for federal elective office on behalf of his 
candidacy." Campaign Communi

-

cations Reform Act of 1972, Pub. L. No. 92
-225. This amendment

essentially codified the Commission's prior 
interpretation of §3I5(a) as

requiring broadcasters to make time available 
to political candidates.

Farmers Union v. WDAY, 360 US 525, 534 [18 
.RR 2135] (1959). See FCC

Memorandum on Second Sentence of Section 319
a), in Political Broadcasts

— Equal Time, Hearings before Subcommittee 
of the House Interstate and

Foreign Commerce Commission, 88th Cong.,
 1st Sess. , on H. J. Res. 247,

pp. 84 90.

13/ See, e.g., H. B. 3595, 80th Cong., 1st Se
ss. (1947). A more recent

proposal was offered by Senator Fulbright. 
His bill would have amended

§315 of the Act to provide:

"(d) Licensees shall provide a reasonabl
e•amount of public service time

to authorized representatives of the Senat
e of the United States, and the

House of Representatives of the United Sta
tes, to present the views of the

Senate and the House of Representativ
es on issues of public importance.

The public service time required t
o be provided under this subsection

shall be made available to each such
 authoris.ed representative at least,

but not limited to, four times during ea
ch calendar year." S. J. Res. 209,

91st Cong. , 2d Sess. (1970).
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The court of Appeals held that broadcasters are instrumentalities of the

government for First Amendment purposes, relying on the thesis, familiar

in other contexts, that broadcast licensees are granted use of part of the

public domain and are regulated as "proxies" or "fiduciaries of the people."

450 F2d at 652. These characterizations are not without validity for some

purposes, but they do not resolve the sensitive constitutional issues inherent

in deciding whether a particular licensee action is subject to First Amendment

restraints. 14/

In dealing with the broadcast media, as in other contexts, the line between

private conduct and governmental action cannot be defined by reference to any

general formula unrelated to particular exercises of governmental authority.

When governmental action is alleged there must be cautious analysis of the

quality and degree of government relationship to the particular acts in ques-

tion. "Only by sifting facts and weighing circumstances can the non-obvious

involvement of the State in private conduct be attributed its true significance."

Burton v. Wilmington Parking Authority, 365 US 715, 722 (1961).

In deciding whether the First Amendment encompasses the conduct challenged

here, it must be kept in mind that we are dealing with a vital part of our sys-

tem of communication. The electronic media have swiftly become a major

factor in the dissemination of ideas and information. More than 7,000 licensed

broadcast stations undertake to perform this important function. To a large

extent they share with the printed media the role of keeping people informed.

As we have seen, with the advent of radio a half century ago Congress was

faced with a fundamental choice bet..veen total government ownership and con-

trol of the new medium — the choice of most other countries — or some other

alternative.. Long before the impact and potential of the medium was realized,
Congress opted for a system of private broadcasters licensed and regulated

by Government. The legislative history suggests that this choice was influ-

enced not only by traditional attitudes toward private enterprise, but by a
desire to maintain for licensees, so far as consistent with necessary regula-

tion, a traditional journalistic role. This historic aversion to censorship
led Congress to enact 5 326 of the Act, which explicitly prohibits the Commis-
sion from interfering with the eXer'cise of free speech over the broadcast fre-

quencies. Congress pointedly refrained from divesting broadcasters of their

control over the selection of voices; §3(h) of the Act stands as firm congres-

sional statement that broadcast licensees are not to be treated as common

carriers, obliged to accept whatever is tendered by members of the public.

14/ The dissent offers the same analysis as the Court of Appeals. As one

distinguished commentator has recognized, this line of reasoning
"stretch[es] the conceDt of state action very far." Jaffe, The Editorial

Responsibility of the Broadcaster: Reflections on Fairness and Access,

85 Ilarv. L. Rev. 768, 784 (1972). The notion that broadcasters are

engaged in "governmental action" because they are licensed to utilize

the "public" frequencies and because they are regulated is superficially

grk 
appealing but, as Professor Jaffe observes, "not entirely satisfactory,"
Id., at 783.
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Both these provisions clearly manifest the intention of Congress to maintain

a substantial Measure of journalistic independence for the broadcast

licensee. .f5/_

The regulatory scheme evolved slowly, but very early the licensee's role

Ideveloped in terms of a "public trustee" charged with the duty of fairly andimpartially informing the listening arid viewing public. In this structure the
Commission acts in essence as an "overseer," but the initial and primary
responsibility for fairness, balance and objectivity rests with the licensee.

This role of the Government as an "pverseer" and ultimate arbiter and

guardian of the public interest and the role of the laTensee as a isuirnalistic
"free agent" call for a....clelica..te balaTh.ç of competing interests. The m—ain-
tenance of this balance.-f or more than 4 years has called on both the regula-

tors and the licensees to walk a-gill-Fop 
, 

- to preserve the First Amendment
successor the Communications Act.value's written into the Radio Ac

The tensions inherent in such a regulatory structure emerge more clearly

when we compare a private newspaper with a broadcast licensee. The power
of a privately owned newspaper to advance its own political, social, and
economic views is bounded by only two factors: first, the acceptance of a
sufficient number of readers — and hence advertisers — to assure financial

success; and, second, the journalistic integrity of its editors and publishers

A broadcast licensee has a large measure of journalistic freedom but not as
large as that exercised by a newspaper. A licensee must balance what it

might prefer to do as a private entrepreneur with what it is required to do as

a "public trustee." To perform its statutory duties, the Commission must

oversee without censorinle This suggests something of the difficulty ansi
delicacy of administering the Comnaunications Act — a function calling for
sicapacity to adjust jlnd reacilust the relulat y- echa

to meet changing problems and necc . •

The licensee policy challenged in this case in intimately related to the jour-
nalistic role of a licensee for which it has been given initial and primary
responsibility by Congress. The licensee's policy against accepting editorial
advertising cannot be examined as an abstract proposition, but must be viewed
ii the context of its journalistic sole. It does not help to press on us the idea

15/ The dissenting view would appear to "want to have it both ways" on the
question of government control of the broadcast media. In finding govern-
mental action, the dissent stresses what is perceived as an "elaborate
statutory scheme governing virtually all aspects of the broadcast indus-
try." "I,rieed," the dissent suggests, "federal agency review and guidance
of broadcaster conduct is automatic, continuing and pervasive. " Infra,
at 960-1. Yet later in the dissent, when discussing the constitutional
need for a right of access, the dissent objects to the substantial indepen-
dence afforded broadcasters in covering issues of public importance.
Thus, it is said that "broadcasters retain almost exclusive control over
the selection of issues and viewpoints to be covered, the manner of pre-
sentation and, perhaps most important, who shall speak." Infra, at 966-7.
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r
that editorial ads are "like" commercial ads for the licensee's policyagainst editorial spot ads is expressly based on a journalistic judgment th:c.'10 to 60 second spot announcements are ill suited to intelligible and intelligenttreatment of public issues; the broadcaster has chosen to provide a balancedtreatment of controversial questions in a more comprehensive form. Obviouslythe licensee's evaluation is based on its own journalistic judgment of prioritiesand newsworthiness.

Moreover, the Commission has not fostered the licensee policy challengedhere; it has simply declined to command particular action because it fell with-in the area of journalistic discretion. The Commission explicitly emphasizedthat "there is of course no Commission policy th,.varting the sale of time tocomment on public issues." 25 FCC 2d, at 226. The Commission's reasoning,consistent with nearly 40 years of precedent, is that so long as a licenseemeets its "public trustee " obligation to provide balanced coverage of issuesand events, it has broad discretion to decide how that obligation will be met.We do not reach the question whether the First Amendment or the Act can beread to preclude the Commission from determining that in some situationsthe public interest requires licensees to re-examine their policies with respectto editorial advertisements. The Commission has not yet made such a deter-mination; it has, for the present at least, found the policy to be within thesphere of journalistic discretion which Congress has left with the licensee.

Thus, it cannot be said that the government is a "partner" to the action ofbroadcast licensee complained of here, nor is it engaged in a "symbioticrelationship" with ti-le licensee, profiting from the invidious discriminationof its proxy. Compare Moose Lodge No. 107 v. Irvis, 407 US 163, 174-177(1972), with.Bul-ton v. Wilmington Park:rngA hoity, 365 US 71S, 723-7Z4(1961). The First Amendment does hot reach acts of private parties in everyinstance where the Congress or the Commission has merely permitted orfailed to prohibit such acts.

Our conclusion is not altered merely because the Commission rejected theclaims of BEM and DNC and concluded that the challenged licensee policy isnot inconsistent with public interest: It is true that in Public UtilitiesComm'n v. Pollak, 343 US 451 (1952), we found governmental action sufficientto trigger First Amendment protections on a record involving agency approvalof the conduct of a public utility. Though we held that the decision of a Dis-trict of Columbia bus company to install radio receivers in its public buseswas within the reach of the First Amendment, there Congress had expresslyauthorized the agency to undertake plenary intervention into the affairs of thecarrier and it was pursuant to that authorization that the agency investigatedthe challenged policy and approved it on public interest standards. Id., at 462.
Here, Congress has not established a regulatory scheme for broadcast licenseesas pervasive as the regulation of public transportation in Pollak. More impor-tant, as we have noted. Congress has affirmatively indicated in the Communi-cations Act that certain journalistic decisions are for the licensee, subjectonly to the restrictions imposed by evaluation of its overall performanceunder the public interest standard. In Pollak there waiJ no suggestion thatCongress had considered worthy of protection the carrier's interest in exer-cising discretion over the content of communications forced on passengers.

- • • - -,••••••• .,••••• ••••• ••••••• •••• •
•
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A more basic 'distinction, perhaps, between Pollak and this case is that
Pollak was concerned with a transportation utility that itself derives no pro-
tection from the First Amendment. See United States v. Paramount Pictures,
Inc., 344 US 131, 166 (1948).

1,Vere we to read the First Amendment to spell out governmental action in the
circumstances presented here, few licensee decisions on the content of broad-
casts or the processes of editorial evaluation would escape constitutional
scrutiny. In this sensitive area so sweeping a concept of governmental action
would go far in practical effect to undermine nearly a half century of unmis-
takable congressional purpose to maintain — no matter how difficult the task —
essentially private broadcast journalism held only broadly accountable to public
interest standards. To do this Congress, and the Commission as its agent,
must remain in a posture of flexibility to chart a workable "middle course"
in its quest to preserve a balance between the essential public accountability
and the desired private control of the media.

More profoundly, it would be anomalous for us to hold, in the name of promo-
ting the constitutional guarantees of free expression, that the day-to-day edi-
torial decisions of broadcast licensees are subject to the kind of restraints
urged by respondents. To do so in the name of the First Amendment would
be a contradiction. Journalistic discretion would in many ways be lost to the

.rigid limitations that the First Amendment imposes on government. Applica-
tion of such standards to broadcast licensees would be antithetical to the very
ideal of vigorous, challenging debate on issues of public interest. Every
licensee is already held accountable for the totality of its performance of
public interest. obligations.

The concept of nrivate, indcpendent broe'dcast journalism, regulated by
government to assure protection of the public interest, has evolved slowly
and cautiously over more than 40 years and has been nurtured by processes
of adjudication. That concept of journalistic independence could not co-exist
with a reading of the challenged conduct of the licensee as governmental action.
Nor could it exist without administrative flexibility to meet changing needs
and the swift technological developments. We therefore. L,onclude that the
policies complained of do not constitute governmental action violative of the
First Amendment. See McIntire v. William Penn Broadcasting Co , 151 F2d
597, 601 (CA3 1945), cert. denied, 327 US 779 (1946); Massachusetts Univer-
salist Convention v. Hildreth & Rogers Co., 183 F2d 497 [5 RR 2073] (CA1
1950); Post v. Payton, 323 F Supp 799, 803 (El)NY 1971).

Iv

There remains for consideration the question whether the "public interest"
standard of the Communications Act requires broadcasters to accept editorial
advertisements or, whether, assuming governmental action, broadcasters
are r,equired to .do so by reason of the First Amendment. In reSolving those
issues, we are guided by the "venerable principle that the construction of a
statute by those charged with its execution should be followed unless there
are compelling indications that it is wrong. . ." Red Lion, supra, 395 US,
at 381. Whether there are "compelling indications" of error in this case
must be answered by a careful evaluation of the Commission's reasoning in
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light of the policies embodied by Congress in the "public interest" stan-
dard of the Act. Many of those policies, as the legislative history makes
clear, were drawn from the First Amendment itself; the "public interest"
standard necessarily invites reference to First Amendment principles. Thus,
the question before us is whether the various interests in free expression of
the public, the broadcaster and the individual require broadcasters to sell
commercial time to persons wishing to discuss controversial issues. In
resolving that issue it must constantly be kept in mind that the interest of the
public is our foremost concer—ii.—With-broad-ciiiing, where thr-e- aira-tlable rfres.ns
of communit-diroThe limited in both space and time, the admonition of Pro-
fessor Meiklejohn that "What is essential is not that everyone shall speak,
but that everything worth saying shall be said" is peculiarly appropriate. A.
Meiklejohn, Political Freedom 26 (1948).

At the outset we reiterate what was made clear earlier that nothing in the
language of the Communications Act or its legislative history compels a con-
clusion different from that reached by the Commission. As we have seen,
Congress has time and again rejected various legislative attempts that would
have mandated a variety of forms of individual access. That is not to say
that Congress' rejection of such proposals must be taken to mean that Congress
is opposed to private rights of access under all circumstances. Rather, the
point is that Congress has chosen to leave such questions with the Commission,
to which it has given the flexibility to experiment with new ideas as changing
conditions require. In this case, the Commission has decided that on balance
the undesirable effects of the right of access urged by respondents would out-
weigh the asserted benefits. The Court of Appeals failed to give due weight
to the Commission's judgment on these Matters.

The Commission was justified in concluding that the public interest in provid-
ing access to the marketplace Of "ideas and experiences" would scarcely be
served by a system so heavily weighted in favor of the financially affluent, or
those with access to wealth. Cf. Red Lion, supra, 395 US, at 392. Even
under a first-come-first-served system, proposed by the dissenting Com-
missioner in these cases, 16/ the views of the affluent could well prevail over
those of uLlse -rs, since theiwould have it within their power to purchase time
more frequently. Moreover, there is the substantial danger, as the Court of
Appeals acknowledged, 450 F2c1 at 664, that the time allotted for editorial
advertising could be monopolized by those of one political persuasion.

These problems )would not necessarily be solved by applying the Fairness
Doctrine including the Cullman doctrine to editorial advertising. If broad-
casters were required to provide time, free when necessary, for the discus-
sion of the various shades of opinion on the issue discussed in the advertise-
ment, the affluent could still determine in large part the issues to be discussed.
Thus, the very premise of the Court of Appeals' holding — that a right of
access is necessary to allow individuals and groups the opportunity for self-

16/ See 25 FCC 2d 230, 234-235 (Johnson, dissenting).
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initialed speech - would have little meaning to those who could not afford to• purchase time in the first instance. 17/
If the Fairness Doctrine were applied to editorial advertising, there is also

the substantial danger mat the effective operation of that doctrine would be

jeopardized. To minimize financial hardship and to comply fully with its pu

lic responsibilities a broadcaster might well be forced to make regular pro-

gramming time available to those holding a view different from that expressed

in an editorial advertisement; indeed, 3.EM has suggested as much in its 1)1 el

The result would be a further erosion of the journalistic discretion of broad-

casters in the coverage of public issues, and a transfer of contrQ over the

treatment of public issues  from the licenseeso arc ceounra-5Te-r private

cvtrr-a--.t---e not. The pub ic 
Torry,s-an. arnoufil "

but rather subordinate to privatip---V.aim e pecially since, under the Court of

Appeals' decision, a broadcasteKwo-uld be largely precluded from rejecting

editorial advertisements that dealt with matters trivial or insignificant or

already fairly covered by the broadcaster. 450 F2d, at 657, n. 36, 653. If

the Fairness Doctrine and the Cullman doctrine were suspended to alleviate

these problems, as respondents suggest might be appropriate, the question

arises whether we would have abandoned more than we have gained Under

such a regime the conLressional objective of balanced coverage of public

issues would be 
seriousi 

y t reatet

Nor can we accept the Court of Appeals' view that ever potential speaker is

"the best judge" of what the listening public ought to hear or indeed the best

judge of the merits of his or her views. All journalistic tradition and experi-

ence is to the contrary. For better or worse, editing is what editors are;

and editing is selection at'76-7E—: or--5-e-Tf material. lhat editors - newspaper or

broadcast - sail and do abuse this power is beyond doubt, but that is not rea-

son to deny the discretion Congress provided. Calculated risks of abuse are

taken in order to preserve higher values. The presence of these risks is

nothing new; the authors of the Bill of Rights accepted the reality that these

risks were evils for which there was no acceptable remedy other than a spirA

of moderation firl a q.ens. of responsibility and civility - on the part of those

who exercise the guaranteed freedoms of expression.

It was reasonable for Congress to conclude that the public interest in being

informed requires periodic accountability on the part of those who are entrusted

with the use of broadcast frequencies, scarce as they are.. In the delicate

balancing historically followed in the regulation of broadcasting Congress an -.I

the Commission could appropriately conclude that the allocation of journalistic

priorities should be concentrated in the licensee rather than diffused among

many. This policy gives the public some assurance that the broadcaster will

17/ To overcome this inconsistency it has been suggested that a "submarket

rate system" be established for those unable to afford the .normal cost

for airtime. sec 85 nary. L. Rev. 689, 695-u96 (1972). That proposal

has been criticized, we think. justifiably, as raising "incre

prsthism,As..." L. JalLe, The Editorial Responsibi ity of the Broad-

• eli,s7le2)r: Reflections on Fairness and Access, S5 llarv. L. Rev.(  768, 78'?
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be answerable if he fails to meet their legitimate needs. No suchaccount-4r.
ability attaches to the private individual, whose only qualifications for using:

the broadcast facility may be abundant funds and a point of view. To agree
that de:)ate on public issues should be "robust, and wide-open" does not mean
that we should exchange "public trustee" broadcasting, with all its limitations,
for a system of self-appointed editorial commentators.

The Court of Appeals discounted those difficulties by stressing that it was
merely mandating a "modest reform," requiring only that broadcasters be
required to accept some editorial advertising,. 450 F2d, at 663. The court
suggested that broadcasters could place an "outside limit on the total amount
of editorial advertising they will sell" and that the Commission and the broad-
casters could develop "'reasonable regulations' designed to prevent domina-
tion by a few groups or a few viewpoints." 450 F2c1, at 663, 664. If the Com-
mission decided to apply the Fairness Doctrine to editorial advertisements
and as a result broadcasters suffered financial harm, the court thought the
"Commission could make necessary adjustments." 450 F2d, at 664. Thus,
without providin: any specific answers to the substantial objections raised
by the Commission and the broadcasters, other than to e;:press repeatedly
its "confidence" in the Commission's ability to overcome any difficulties,
the court remanded the cases to the Commission for the development of regu-
lations to implement a constitutional right of access.

By minimizing the difficult problems involved in implementing such a right of
access, the Court of Appeals failed to come to grips with another problem of
critical importance to broadcast regulation and the First Amendment — the
risk an enlareement of government control over the con -n or •roadc st
tscusston_  of pu isstie_s_,see, e.g., owler v. Rhode Island, 345 US 67

(1953); Niemotke v. Maryland, 340 US 268 (1951). This risk is inherent: in
the Court of Appeals remand requiring regulations and procedures to sort
our requests to be heard — a process involving the very
tTow perform as to regular prograrnmiriz. Although the use of a public resource
tytte—b-roadcast media permits aamited degree of Government surveillance,
as is not true with respect to private media, see National Broadcasting Co. v.
United States, 319 US 190, 216-219 (1943), the Government's power over
licensees, as we :lave nqfited, is bY no rri-eans absolute and is carefully circum-
scribed by the Act itself. 18/

Under a „constitutional'', commanded yernment or d right-of-
access urqed by respondents and mandated by the Court of ppeals,
the Commission would be required to oversee far more of the day-to-day
operations of broadcaster' conduct deciding such questions as whether a
particular individual or group :las had sufficient opportunity to present its
viewpoint and whether a particular viewpoint has already been sufficiently
aired. Regimenting broadcasters is too radical a therapy for the ailment
respondent 's complain of.

IS/ See n. 8, supra.
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Under the Fairness Doctrine th
e Commission's responsibir is to judge

whether a licensee's overall 
per indicates a staine good faith

oeffort to meet the public 
interest in being fully and fair y in ormed. 19/_

The Commission's respo
nsibilitivs-undight-of-access system would

tend to draw it into &---continui
ng case-by-casetermination of who should

be heard and when. Inde
ed, the likelihood of governmentinvolvement is so

great that it. has been sugge
sted that the accepted constitutional principles

(
against control of speech cont

ent would need to be relaxed with respect to

editorial advertisements. •2
01 To sacrifice First Amendment protections

for a speculative gain is n
ot warranted, and it was well within the Commis-

sion's discretion to construe the
 Act so as to avoid such a result. 21/

•

•

••••••••••••

I
The Commission is also entitl

ed to take into account the reality that in a very

real sense listeners and viewe
rs constitute a "captive audience." Cf. Public

• Utilities Commission v. Pollak, 343
 US 451, 463 (1952); Kovacs v. Cooper,

336 US 77 (1949). The "captiv
e" nature of the broadcast audience was recog-

nized as early as 1924, when Commer
ce Secretary Hoover remarked at the

Fourth National Radio Conference that "t
he radio listener does not have the

same option that the reader of publicati
ons has - to ignore advertising in

which he is not interested - and he ma
y resent its invasion on his set." 22/

,As the broadcast media became mo
re pervasive in our society, the problem

has become more acute. In a recent decision. upholding the Commissio
n's

power to promulgate rules regarding ciga
rette advertising, Judge Bazelon,

writing for a unanimous Court of Appeals
, noted some of the effects of the

ubiquitous commercial:

"Written messages are not communicated
 'unless they are read,

and reading requires an affirmative act. 
Broadcast messages,

in contrast, are 'in the air.' In an age of 
omnipresent radio, there

scarcely breathes a citizen who does not know 
some part of a lead-

ing cigarette jingle by heart. Similarly, an ordinary habitual tele-

vision watcher can avoid these commercials o
nly by frequently

leaving the room, changing the channel, or doin
g some other such

affirmative act. It is .0ifficult to calculate the subliminal impa
ct of

this pervasive propaganda, which may be he
ard even if not listened

to, but it may reasonably be thought great
er than the impact of the

19/ See Report on Editorializing b
y Broadcast Licensees, 13 FCC 1246,

1251-1252 (1949).

zo/ See 85 Ilarv. L. Rev. 689, 697 (1973).

21/ DNC has urged in th
is Court that we at least recognize a right of our

national parties to purchase air
time for the purpose of discussing public

issues. We see no principle
d means under the First Amendment of favor-

ing access by organized politic
al parties over other groups and individuals.

22/ Reprinted in Hearings befo
re the Senate Committee on Interstate Com-

merce on Radio Control, 69th Cong
., 1st Sess., at 54 (1926).
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written word." Banzhaff v. FCC, 1'2 US App DC 14, 405 F2d

1082, 1100-1101 [14 RR 2d 2061] (1968), cert. denied, 396 US

- 
842 (1969).

It is no answer to say that because we tolerate pervasive commerc
ial adver-

tisement we can also live with its political counterparts.

The rationale for the Court of Appeals' decision imposing a  constitutional 

right of access on the broadcast media was that the licensee impeririissiblv

discriminates by accepting commercial advertisements while refusing editorial

advertisements. The court relied on decisions holding that state supported

school newspapers and public transit companies were forbidden by the First

Amendment from excluding controversial editorial advertisements in favor
 of

commercial advertisements. 23/ The court also attempted to analogize this

case to some of our decisions holding that states may not constitutionally
 ban

certain protected speech while at the same time permitting other speech 
in

public areas. Cox v. Louisiana, 379 US 536 (1965); Fowler v. Rhode Isl
and,

354 US 67 (1953); Niernotko v. Maryland, 340 US 268 (1951). This theme of

"invidious discrimination" against protected speech is echoed in t
he briefs o.:

BEM and DNC to this Court. Respondents also rely on our recent d
ecisions

in Grayned v. City of Rockford, 408 US 104 (1972), and Police Dept.
 of City

of Chicago v. Mosley, 408 US 92 (1972), where we held unconstitu
tional city

ordinances that permitted "peaceful picketing of any school i
nvolved in a labor

dispute," but prohibited demonstrations for any other purposes on 
the streets

and sidewalks within 150 feet of the school.

These decisions provide little guidance, however, in resolving the 
question

whether the First Amendment reqiired the Commission to mandate 
a private

right of access to the broadcast media. In none of those cases did the forum

sought for expression have an affirmative and independent statutory oblig
ation

to provide full and fair coverage of public issues, such as Congress
 has

imposed on all broadcast licensees. In short, there is no "discrimination"

against controversial speech present in this case. The question here in riot

whether there is to be discussion of controversial issues of public importance

on the broadcast media, lu rather who shall determine w I es are to be

discus_b_e_ and when.

The opinion of the Court of Appeals asserts that the Fairness Doctrine
, inso-

far as it allows broadcasters to exercise certain journalistic ju
dgment over

the discussion of public issues, is inadequate to meet the pub
lic's interest in

being informed. The present system, the court held, "conforms . . • to a

paternalistic structure in which licensees and bureaucrats decide what issues

23/ Lee v. Board of Regents of State Colleges, 306 F Supp 1097 (
WI) Wis.

••••••••••

1969), aff'd, 441 F2d 1257 (CA7 1971); Zucker v. Pa.nitz, 229 F Supp

102 (SDNY 1969); Kissinger v. New York City Transit Authority, 274

F Supp 438 (SDNY 1967); Hillside Community Church, Inc. v. City of

Tacoma, Wash., 76 Wash. 2d 63, 455 132d 350 (1969); Wirta v. AI;tmedz,-

Contra Costa Transit District, 64 Cal. Rptr. 430, 434 P2d 982 (1967).
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are 'important,' and how 'fully' to cover them, and the format, time and

style of the coverage." 450 F2d, at 656. The forced sale of advertising time

for editorial spot announcements would, according to the Court of Appeals
majority, remedy this deficiency. That conclusion was premised on the

notion that advertising time, as opposed to programming time, involves a
special and separate mode of expression" because advertising content,

unlike programming content, is generally prepared and edited by the adver-

User. Thus, that court concluded, a broadcaster's policy against using adver

Using time for editorial messages "may well ignore opportunities to enliven

and enrich the public's overall information." 450 1.72d, at 658. The Court of

Appeals' holding would serve to transfer a large share of responsibility for

balanced broadcasting from an identifiable, regulated entity — the licensee —

to the unregulated speakers who could afford the cost.

We reject the suggestion the Fairness Doctrine permits broadcasters to pre-

side over a "paternalist ie" regime. See Red Lion,. supra, 395 US, at. 390.

lhat doctrine admittedly has not always brought to the public perfect or inded

even consistently high quality treatment of all public events and issues; but

the remedy does not lie in diluting licensee responsibility. The Commission

stressed that, while the licensee has discretion in fulfilling his obligations

under the Fairness Doctrine, he is required to "present representative com-

munity views and voice:i on controversial issues which are of importance to

his listeners," and he is forbidden from "excluding partisan voices and alwalis
itself presenting views in a bland, inoffensive manner. . ." 25 FCC 2d, at

222. A broadcaster neglects that obligation only at the risk of losing his
license.

ConceivaLly at some future date Congress or the Commission — or the broad-
casters — may devise SOII1C kind of limit ed right of access that is both practi-

cable and desirable..- Indeed, the Commission noted in these proceedings

that the advent of cable television Nv ill afford increased opportunities for the
discussion of public issues. Ju its proposed rules on cable television the
Commission has proyided that. cable systems in major television markets

"shall maintain al least one specially designated; non-commercial
public access channel available on a first-come, nondiscriminatory
basis. The system shall maintain and have available for public use

at least the minimal equipment and facilities necessary for the pro-
duction of programming for such channel." 37 FR 3289, 5 7 6 . 251(a)(4).

For the present, the Commission is conducting a wide-ranging study into the
effectiveness of the Fairness Doctrine to see what needs to be done to improve
the coverage and presentation of public issues on the broadcast media. Notice
of Inquiry in Docket 19260, 30 FCC 2d 26, 36 FR 1 1S25. Among other things,

the study will attempt to determine whether "there is any feasible method of
providing access for discussion of public issues outside the requirements of
the fairness doctrine." 30 FCC 2d, at 33. The Commission made it clear,
however, that it does not intend to discard the Fairness Doctrine or 10 requi re
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( 1)broadcasters to accept all private demar!ds for air time. 24/ The Corn -
mission's inquiry on this score was announced prior to the decision of the
Court of Appeals in this case and hearings are underway.

The problems perceived by the Court of Appeals majority are by no means
new; as we have seen, the history of the Communications Act and the activi-
ties of the COMMiSS ion over a period of 40 years reflect a continuing search
for means to achieve reasonable regulation compatible with the First Amend-
ment rights of the public and the licensees. The Commission's pending hear-
ings are but one step in this continuing process. At the very least, courts
should not freeze this necessarily dynamic process into a constitutional hold-
ing. See American Commercial Lines, Inc. v. Louisville R. Co., 392 US
571, 590-593 (1968)•

The judgment of the Court of Appeals is reversed.

24/ Subsequent to the announcement of the Court of Appeals' decision, the
Commission expanded the scope of the inquiry to comply with the Court
of Appeals' mandate. Further Notice of Inquiry in Docket 19260, 33
FCC 2d 553, 37 FR 3383. After we granted certiorari and stayed the
mandate of the Court of Appeals, the Commission withdrew that not
of an expanded inquiry and continued its study as originally planned.
Order and Further Notice of Inquiry in Docket 19260, 33 FCC 2cl 798,
37 1:11 4980.
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Mr. Justice Douglas.

While I join the Court in reversing the judgment below, I do so for quite

different reasons.

My corclusion is that the TV and radio stand in the same protected position

under the First Amendment as do newspapers and magazines. The philosophy

of the First Amendment requires that result, for the fear that Madison and

Jefferson had of government intrusion is perhaps even more relevant to TV

and radio than it is to newspapers and other like publications. That fear was

founded not only on the spectre of a lawless government but of government

under the control of a faction that desired to foist its views of the common

good on the people. In popular terms that view has been expressed as follows:

"The ground rules of our democracy, as it has grown, require a

free press, not necessarily a responsible or a temperate one.

There aren't any halfway stages. As Aristophanes saw, democracy

means that power is generally conferred on second-raters by third-

raters, whereupon everyone else, from first-raters to fourth-

raters, moves with great glee to try to dislodge them. It's messy

but most politicians understand that it can't very well be otherwise

and still be F' democracy. " Douglas J. Stewart, Brandeis University,

reviewing Epstein, News From Nowhere: Television and the News

(1972), Book World, Washington Post, March 25, 1973, pp. 4-5.

Public broadc..astirw, of course, raises quite different problems from those

tendered by the TV outlets involved in this litigation.

Congress has authorized the creation of the Corporation for Public Broad-

casting, whose Board of Directors is appointed by the President by and with

the advice and consent of the Senate. 47 USG §396. A total of 223 television

and 560 radio stations made up this nationwide public broadcasting system as

of June 30, 1972. Sec 1972 Corporation for Public Broadcasting, Annual

Report. It is a nonprofit organization and by the terms of §396(b) is said not

to be "an agency or establishment of the United States Government. " Yet,

since it is a creature of Congress whose management is in the hands of a

Board named by the President and approved by the Senate, it is difficult to

see why it is not a federal agency engaged in operating a "press" as that word

is used in the First Amendment, If these cases involved that Corporation we

would have a situation comparable to that in which the United States owns and

manages a prestigious newspaper like the New York Times, Washington Post,

and Sacramento Bee. The government as owner and manager would not, as

I see it, be free to pick and choose such news items as it desired. For by

the First Amendment it may not censor or enact or enforce any other "law"

abridging freedom of the press. Politics, ideological slants, rightist or

leftist tendencies could play no part in its design of programs. See Markel,

Will 1.1 be Public or Private TV, World, March 13, 1973,. p. 57; Shales,

WC11111-TV, Vbrashington Post, April 27, 1973, p. E2. More specifically, the

program:: tendered by the respondents in the present cases could not then be

turned down.
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• Governmental action ma
y be evidenced by various f

orms of supervision or

control of private act
ivities. Burton v. Wilmington Park

ing Authority, 365

•Us 715. I have expressed the V
iCN,V that the activities of lic

ensees of the

government operating 
in the public domain are gov

ernmental actions, so far

as constitutional 
duties and responsibilities ar

e concerned. See Garner v.

Louisiana, 368 US 157
, 183-185 (concurring); Lomb

ard v. Louisiana, 373

US 267, 281 (diss
enting); Moose Lodge v. Irvi

s, 407 US 163, 179 (dissenti
ng).

It is somewhat t
he same idea expressed by th

e first Mr. Justice Harlan
 in

his dissent in Ples
sy v. Ferguson, 163 US 537,

 554. But that view has not

been accepted. If a TV or radio licensee were
 a federal agency, the the

sis

of my Brother Bre
nnan would inexorably follow

. For a license of the Federal

Government would be in prec
isely the situation of the

 Corporation for Public

Broadcasting. A licensee,
 like an agency of the gov

ernment would within

urn its of its time be
 bound to disseminate all v

iews. For being an arm of the

government it would he unab
le by reason of the First 

Amendment to "abridge"

some sectors of thought
 in favor of others. The Court does not, howev

er,

decide whether a broadcas
t licensee is a:federal 

agency within the context of

this case.

II

i
If a broadcast licensee isn

ot engaged in governme
ntal action for purposes of

the First Amendment, ..
 fail to see how constituti

onally we can treat TV and

the radio differently than w
e treat newspapers. It would come as a surpri

se

to the public as well as to
 publishers and editors 

of newspapers to be inform
ed

that a newly created federal
 bureau would hereafter 

provide "guidelines" for

newspapers or promulgate rules
 that would give a feder

al agency power to

ride herd on the publishing b
usiness to make sure tha

t fair comment on al.1

current issues was made. - In 1970 Congressman Fa
rbstein introduced a bil1

,1/

never reported out of the Commi
ttee, which provided 

that4 any newspaper of

general circulation published
 in a city with a population 

greater than 25,000

and in which fewer than tw
o separately owned newsp

apers of general circula-

tion are published "shall
 provide a reasonable oppor

tunity for a balanced

presentation of conflicting view
s on issues of public impo

rtance" and giving

the Federal Communica
tions Cnrnmission power to en

force the requirement.

Thomas I. Emerson, our lea
ding First Amendment scholar

 has stated that

46 
• • any effort to solve the broader

 problems of a monopoly
 press

by forcing newspapers 
to cover all 'newsworthy' event

s and print all

viewpoints, under the watchf
ul eyes of petty public officials, is

likely to undermine suc
h independence as the press 

now shows with-

out achieving any rea
l diversity. " The System of F

reedom of

Expression (1970), p. 67
1.

The sturdy people 
who fashioned the. First Amend

ment would be shocked at

that intrusion of 
government into a field which i

n this Nation has been

reserved for individu
als, whatever part of the sp

ectrum of opinion they

represent. Benjamin Franklin, one o
f the Founders who was -in the

 newspaper

1/ H. IL 18927, 91st Con
g. , 2d Sess. (1970).

Page 934
Report No. 26-23 (6/6/73)



CBS, INC. v. DEMOCRATIC NATIONAL COMMITTEE 

business, wrote in simple and graphic form what I had always assumed

was the basic American newspaper tradition that became implicit in the

First Amendment:

"In our early history one view was that the publisher must open his

columns ̀ to any and all controversialists, especially if paid for it. I"

Mott, American Journalism, 55 (1962).

"Franklin disagreed, declaring that his newspaper was not a stage-

coach, with seats for everyone; he offered to print pamphlets for

private distribution, but refused to fill his paper with private

altercations. " 2/ Ibid.

It is said that TV and the radio have become so powerful and exert such an

influence on the public mind that they must be controlled by government. 3/

Some newspapers in our history have exerted a powerful — and some have

thought — a harmful interest on the public mind. But even Thomas Jefferson,

who knew how base and obnoxious the press could be, never dreamed of inter-

fering. For he thought that government control of newspapers would be the

greater of two evils. 4/

"I deplore . . . the putrid state into which our newspapers have

passed, and the malignity, the vulgarity, and mendacious spirit

2/ Congress provided in 47 USC §153(h) that "a person engaged in radio

broadcasting shall not, insofar as such person is so engaged, be deemed

a common car nor. "

3/ "To say that the media have great decision-making powers without defined

legal responsibilities or any formal duties of public accountability is

both to overestimate their power and to pqt forth a meaningless formula

for reform. How shall we make the New York Times 'accountable' for

its anti-Vietnam policy? Require it to print letters to the editor in sup-

port of the war? If the situation is as grave as stated, the remedy is

fantastically inadequate. But the situation is not that grave. The New

York Times, the Chicago Tribune, NBC, ABC, and CBS play a role in

policy formation, but clearly they were not alone responsible, for

example, for Johnson's decision not to run for re-election, Nixon's

refusal to withdraw the troops from Vietnam, the rejection of the two

billion dollar New York bond issue, the defeat of Carswell and Haynes-

worth, or the Supreme Court's segregation, reapportionment and prayer

decisions. The implication that the people of this country — except the

proponents of the theory — are mere unthinking automatons manipulated

by the media, without interests, conflicts, or prejudices is an assump-

tion which I find quite maddening. The development of constitutional

doctrine should not be based on such hysterical overestimation of media

power and underestimation of the good sense of the American public. "

Jaffe, The Editorial Responsibility of the Broadcaster: Reflections on

Fairness and Access, 85 Harv. L. Rev. 768, 786-787 (1972).

4/ Democracy by Thomas Jefferson (Padover ed. 1939), pp. 150-151.
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of thos,,e who wr
ite them . . These ordures are r

apidly

depraving the publi
c taste.

"It is however a
n evil for which there is

 no remedy, Our libe
rty

depends on the free
dom of the press, and tha

t cannot be limited

without being lost.
 "

Of course there
 is private censorship i

n the newspaper field.
 But for one

publisher who may 
suppress a fact, there ar

e many who will prin
t it. But if

the government is
 the censor, administrati

ve fiat not freedom o
f choice

carries the day.

As stated recent
ly by Harry Kalven, Jr. :

"It is an insuffici
ently noticed aspect of the

 First Amendment t
hat it

contemplates the vigoro
us use of self-help by 

the opponents of give
n

doctrines, ideas, and poli
tical positions. It is not the theory t

hat

all ideas and positio
ns are entitled to flouri

sh under freedom of d
is-

cussion. It is rather then that they 
must survive and en

dure against

hostile criticism. There is perhaps a pa
radox in that the supp

res-

sion of speech by speec
h is part and parcel o

f the principle of free
-

dom of speech. Indeed, one big reason 
why policy dictates t

hat

government keep it:, hands
 off communication is 

that, in this area,

self-help of criticism is sin
gularly effective . .

"Free, robust criticism
 of '4:;overamPnt, its o

fficers, and its policy

is the ec:Aence of the
 democratic dialectic — 

of 'the belief,' again
 to

quote Brandeis, 'in the
 power of reason as ap

plied through public

discussion. ' The governme
nt cannot reciprocally

 criticize the

performance of the press, 
its officers, and its p

olicies without

criticism carrying implica
tions of power and co

ercion. The govern-

ment simply cannot be ano
ther discussant of the 

press' performance.

Whether it wills it or not,
 it is a critic who carrie

s the threat of the

censor and more often th
an not it wills it. Nor is it at all clear

 that

its voice will be needed
; surely there will be oth

ers to champion its

view of the performanc
e of the press.

"The balance stru
ck, then, is avowedly, and e

ven enthusiastically,

one-sided. The citizen may criticize
 the performance and 

motives

of his government.
 The government may defe

nd its performance

and its policies, b
ut it may not criticize the

 performance and

motives of its critic
s. " VI The Center Jagaz

ine, No. 3 (May/June

1973), pp. 36-37. et

Red Lion Broadc
asting Co. v. F —, 3

95 US 367 [16 RR 2d 2.029
], in a care-

fully written opin
ion that was dilt upon predecessor c

ases put the TV and the

radio under a di
fferent regit e. I did not participate in t

hat decision and, with

all respect, woul
d not sup ort it. The Fairness Doctrine 

has noplace in our

First Amendmen
t regimf It puts the head of the came

l inside the tent and

enables administrat
ion after administrat

ion to toy with TV or radio
 in order

to serve its sor
did or its benovolent 

ends. In 1973 — as in other year
s —

there is clamorin
g to make the TV and 

radio emit the messages -that console

Pace n36
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certain groups. There are charges that these mass me
dia are too

slanted, too partisan, too hostile in
 their approach to candidates and the --446'.

issues.

The same cry of protest has gone up
 against the newspapers and magazines.

When Senator Joseph McCarthy waS at
 his prime, holding in his hand papers

containing the names of 205 communist
s in the State Department (Feuerlicht.

Joe McCarthy and McCarthyism (
1972) p. 54), there were scarcely a dozen

papers in this Nation that stood firm f
or the citizen's right to due process and

to First Amendment protection. That, however, was no reason to put the

saddle of the federal bureaucracy on the 
backs of publishers. Under our Bill

of Rights people are entitled to have 
extreme ideas, silly ideas, partisan

idea s /P 4 oftid-Aada. 4:119,""47;" sr" 7-4/.

The same is true, I believe, of the TV 
and radio. At times they have a

nauseating mediocrity. At other times they show the da
zzling brilliance of a

Leonard Bernstein; and they very often 
bring humanistic influences of far-

away people into every home.

Both TV and radio news broadcasts frequ
ently tip the news one direction or

another and even try to turn a public figure
 into a character of disrepute.

Yet so do the newsnapers and the magazines 
and other segments of the press.

The standards of TV, radio, newspapers, or
 magazines - whether of excel-

lence or mediocrity - are beyond the reach
 of government. Government -

acting through courts - disciplines lawyers.
 Government makes criminal

some acts of doctors and of enineers. But the First Amendment puts 
beyond

the reach of governmant federal regulation o
f news agencies save only

business or financial practices which. do not 
invol_ve First An-le.ndment rights.

Conspicuous is Associated Press v. United St
ates, 326 US 1, where enforce-

ment of the antitrust laws against a news oatheri
ng agency was held to be not

inconsistent with First Amendment rights.

Government has no business in collating, dispe
nsing, and enforcing, subtly

or otherwise, any set of ideas on the press. Beliefs, proposals for change,

clamor for controls, protests against any gove
rnmental regime are protected

by the First Amendment against governmental ba
n or control.

There has been debate over the meaning of the Fi
rst Amendment as applied

to the States by reason of the Fourteenth. Some 
have thought that at the

state level the First Amendment was somewhat 
"watered down" and did not

have the full vigor which it had as applied to the 
Federal Government. See

Roth v. United States, 354 US 476-502-503 (Har
lan, J. , concurring). So

far, that has been the minority view. Sec Malloy v. Hogan, 378 US 1, 10.

But it is quite irrelevant here, for the First 
Amendment, like other parts of

the Bill of Rights, was at the outset applicable 
only to the Federal Govern-

ni‘..nt. 5/ The First Amendment is written in 
terms that are absolute. Its

command is that "Congress shall make no law . 
. abridging the freedom

of speech, or of the press . •

5/ Barron V. Mayor of Baltimore, 7 Pet. 243
.
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• That guarantee, can, of c
ourse, be changed by a constitutiona

l amendment

which can make all the pres
s or segments of the press organs of

 government

end thus control the news
 and information which people receive

. Such a

estructuring of the First Amendmen
t cannot be done by judicial fiat or by

congressional action. The ban of "no" law that abridges fre
edom of the

press is in my view total a
nd complete. 6/ The Alien and Sediti

on Acts,

1 Stat. 566, 570, 596, pass
ed early in our history were plainly un

constitu-

tional, as Jefferson believed. Jefferson, indeed, said that by reas
on of the

First Amendment

•

"libels, falsehood, and defamation, equa
lly with heresy and false

religion, are withheld from the cognizance 
of federal tribunals.

That therefore the act of the Congress o
f the United States, passed

on the 14th of July. 1798, entitled 'An
 Act in Addition to the Act en-

titled "An Act for the Punishment of cer
tain Crimes against the

United States," which does abridge the fr
eedom of the press, is

not law, but is altogether void, and of no f
orce. " 4 Elliot's Debates

on the Federal Corstitution (1876), p.
 541.

And see 15 Writings of Thomas
 Jefferson (mem. ed. 1904), p. 2

14; 14 id. ,

at 116; 11 id. , at 43-44).

Those Acts had but a sl.ort life, and we
 never returned to them. We have

,

however, witnessed a slow encroachment
 by government,over that segment

of the press that is represent
ed by TV and radio licensees. Licensing is

necessary for engineering reasons; the spectr
um is limited and wavelengths

must be assigned to avoid station
s interfering 7/ with each other. Red Lion

-
6/ The press in this country, like that of Britain

, was at one time subject

to contempt for its comments on pending l
itigation. Toledo Newspaper

Co. v. United States, 247 US 402. But that position was changed. 
See

Bridges v. California, 314 US 252, 267. Federal habeas corpus, how-

ever, is available to give a man his freedom
 and the prosecution an

opportunity for a new trial where the conduct of 
the press has resulted

in an unfair trail. Sheppard v. Maxwell, 384 US 33. And change of

venue may be had where the local atmosphe
re has saturated the corn-

munity with prejudice. See Rideau v. Louisiana, 373 US 723.

7/ The Senate Report which accompanied th
e bill that became the Radio Act

of 1927, 44 Stat. 1162 stated:

"If the channels of radio transmissio
n were unlimited in number the im-

portance of the regulatory body would be gr
eatly lessened, but these

channels are limited and restricted in num
ber and the decision as to who

shall be permitted to use them an
d on what terms and for what periods

of time, together with the oth
er questions connected with the situation,

requires the exercise of a high
 order of discretion and the most careful

application of the principles of equit
able treatment to all the classes and

interests affected. For these and other reasons your committee decide
d

that all power to regulate ra
dio communication should be centered in one

independent body, a radio commissi
on, granting it full and complete

authority over the entire subject of
 radio. " S. Rep. 772, 69th Cong. ,

1st Sess. , p. 3.
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Broadcasting Co. v. FCC, supra, at 388. The Commission has a duty

to encourage a multitude of voices but only in a limited way, viz: by pre-

venting monopolistic practices and by promoting technological developments

that will open up new channels. 8% But censorship 9/ or editing or the

screening by government of what licensees may broadcast goes against the

grain of the First Amendment.

The Court in National Broadcasting Co. v. United States, 319 US 190, 226

said, "Unlike other modes of expression, radio inherently is not available

to all. 'fhat is its unique characteristic, and that is why, unlike other modes

of expression, it is subject to governmental regulation. "

That uniqueness is due to engineering and technical problems. But the press

in a realistic sense is likewise not. available to all. Small or "underground"

papers appear and disappear; and the weekly is an established institution.

8/ Scarcity may soon be a constraint of the past, thus obviating the con-

cerns expressed in Red Lion. It has been predicted that it may be pos-

sible within 10 years to provide television viewers 400 channels throuzh,

the advances of cable television. Smith, The Wired Nation 7 (1972);

see Brandywine-Main Line Radio, Inc. v. FCC, 473 F2d 16, 73-76

[2.5 RR 2d 2010:j (Bazelon, J. , dissenting).

9/ Currently, press censorship covers most of the globe. In Brazil the

present regime of .censorship is pervasive. As reported in the New

York 'Times for Feb. 17, 1973, p. 11:

"The censors' rules, issued a few months ago and constantly amended.

cover a vast field and if strictly applied would leave the press little to

discuss. In practice, however, much depends on the whims and suspi-

cions of the local censors.

"General prohibitions include protests against censorship, and discus-

sion of a successor to President EMilio Garrastazu Medici, wiTose term

is up in 1974, campaigns against the Government's special powers by

decree and sensational news that might hurt the image of Brazil.

"Others are campaigns to discredit the national housing program, the

financial market or other matters of vital importance to the Government,

the playing up of assaults on banks or credit establishments, tension

between the Roman Catholic Church and the state, agitation in union

and student circles, and publicity for Communist personalities and

nations. Criticism of state governors and 'exaltation of immorality'
through news of homo-sexuality, prostitution and drugs are also

barred.

"The most controversial order, issued by the Minister of Justice last

September, bans all news, comment or interviews on a political relaxa-

tion of the regime, on democracy for Brazil, and on the economic and

financial situation in general. "
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But the daily papers now
 established are unique in the 

sense that it would be

Aikvirtrally impossible for a compet
itor to enter the field due t

o the financial

Wexigencies of this era. The result is that in practical 
terms the newspapers

and magazines, like the TV
 and radio, are available only

 to a select few.

Who at this time would hav
e the folly to think he could c

ombat the New York

Times or Denver Post by build
ing a new plant and becomi

ng a competitor?

That may argue for a redefinitio
n of the responsibilities o

f the press in First

Amendment terms. 10/ But I do not think it gives us 
carte blanche to design

systems of supervision and control no
r empower Congress to r

ead the man-

date in the First Amendment that 
"Congress shall make no l

aw . . . abridging

the freedom . . . of the press" to m
ean that Congress may, 

acting directly

or through any of its agencies suc
h as FCC make "some" 

laws "abridging"

freedom of the press.

•

Powerful arguments, summarized 
and appraised in Emerson

, The System of

Freedom of Expression (1970), cc. 
XVII.and XVIII; can be made

 for revamp-

ing or reconditioning the system. 
The present one may be larg

ely aligned on

the side of the status q•io. The problem implicates 
our educational efforts

which are bland and conformist an
d the pressures on the pres

s, from political

10/ Indeed, it can be a gued that th
e existence of newspapers, and 

thus their

access to the public, is depend
ent upon the preferential mailing

 privileges

newspapers receive through 
second-class postage rates. This is a

privileve afforded by the gove
rnment, and., as my Brother Stewart

recognizes, a form of subsid
y.

Under the Postal Reorganizati
on Act, the new Postal Rate Com

mission

is empowered to fix postage rat
es at levels high enough to make 

each class

of mail pay its own way. John Fischer reports that the in
crease in second

class mail rates for magazines
 and periodicals (127%) is "nothi

ng less

than a death sentence for an un
predictable number of publication

s. "

Fischer, The Easy Chair, Th
e Atlantic Monthly (June 1973), 

p. 31. It is

not the established giants of the
 publishing field that will suffer 

most, for

it is estimated that some 10,0
00 magazines and small newspape

rs will

be forced out of existence. Id. , at 30. Fishcer mentions in specific th
e

National Review, Human Event
s, The Nation, and The New Re

public.

These are the publications that 
offer us the rich diversity of opin

ion and

reporting the First Amendmen
t is designed to promote and prot

ect. As

Senator McGee, Chairman of t
he Post Office and Civil Service Co

mmittee.

has said: "I believe that the Ameri
can public generally has a veste

d

interest in the survival of news
p2pers and magazines. Regardless of the

economic, political, or social 
policies which they espouse, they

 contri-

bute to the nation's thought process.
 I am personally convinced that the

Congress should not permit maga
zines to go under because the cost o

f

distributinL, them through the po
stal system is higher than their read

ers

are willing to pay. " Id. , at 32.

In addition to the benefits of reduced p
ostage rates, newspapers have

been afforded a limited antitrust exemp
tion. Newspaper Preservation

• 
Act, 15 USC §1-101 et seq.
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and from financial sources. 
to foist boilerplate points of view

 on our

people rather than to display th
e diversities of ideologies and culture

 in a

world which, as Buckrninster Ful
ler said, has been "communized" by the

radio.

What kind of First Amendment 
would best serve our needs as we appro

ach

the 21st century may be an open 
question. But the old fashioned First Amend-

ment that we have is the Court's 
only guideline; and one hard and fast

principle which it announces is 
that government shall keep its hands off

 the

press. That principle has served us 
through days of calm and eras of strife

and I would abide by it until a new 
First Amendment is adopted. That means,

as I view it, that TV and radio, 
as well as the more conventional metho

ds for

disseminating news, are all inc
luded in the concept of "press" a

s used in the

First Amendment and therefore 
are entitled to live under the laiss

ez faire

regime which the First Amendme
nt sanctions.

The issues presented in this cas
e are momentous ones. The TV and radio

broadcasters has-e mined millio
ns by selling merchandise, not

 in selling

ideas across the broad spectrum
 of the First Amendment. But some news-

papers have done precisely that, 
loading their pages with advertisemen

ts;

they publish, not discussions of 
critical issues confronting our

 society, but

stories about mueders, scandal, a
nd slanderous matter touching

 the lives of

public servants who have no recour
se due to New York Times Co.

 v. Sullivan.

376 US 254, Commissioner Johnson o
f the FCC wrote in the present

 case a

powerful dissent. He said:

"Although the First Amendment wou
ld clearly ban governmental

censoeship of s-acech content, gov
ernment must be concerned abou

t

the procedural rules that control the 
mlblic forums for discussions.

If someone - a moderator, or radio
-television licensee - applies

rules that give one speaker, or viewpoi
nt, less time [or none at all]

to present a. position, then a censorship
 exists as invidious as out-

right thought control. There is little doubt in my mind
 that for any

given forum of speech the. First Amendmen
t demands rules permit-

ting as many to speak and be heard as p
ossible. And if this Com-

mission does not enact them, then the
 courts must require them. "

But the prospect of putting governme
nt in a position of control over publishe

rs

is to me an aoal1ing one, even to the e
xtent of the Fairness Doctrine. The

struggle for liberty has been a struggl
e against government. The essential

scheme of our Constitution and Bill of
 Rights was to take government off th

e

backs of people. Separation of powers was one device
. An independent

judiciary was another device. The Bill of Rights was still another. And it is

anathema to the First Amendment to a
llow government any role of censorship

over newspapers, mapazines, boo
ks, art, music. TV, radio or any other

aspect of the press. There is unhappiness in some circles at
 the impotence

of government. But if there is to be a change, let it Come by constit
utional

amendment. The Commission has an important role L
o play in curbing

monopolistic practices, in keeping chan
nels free from interference, in open-

ing up new channels as techno
logy develops. But it has no power of censor-

ship.
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It is said, of course, that governm
ent can control the broadcasters because

their channels are in the public domain 
in the sense that they use the airspace

that is the common heritage of all the
 people. But parks are also in the

public domain. Yet people who speak there do not come under government

censorship. Lovell v. Griffin, 303 US 444, 450-453; Hague v. CIO,
 307 US

496, 515-516. It is the tradition of Hyde Park, not the tradition of the

censor, that is reflected in the First 
Amendment. TV and radio broadcasters

are a vital part of the press; and 
since the First Amendment allows no govern-

ment control over it, I would leave 
this segment of the press to its devices.

Licenses are, of course, restricted in time 
and while, in my view, Congress

has the power to make each license l
imited to a fixed term and nonreviewable,

there is no power to deny renewals for ed
itorial or ideological reasons. The

reason is that the First Amendment give
s no preference to one school of

thought over the others. 11/

The Court in today's decision by endorsing
 the Fairness Doctrine sanctions a

federal saddle on broadcast licensees that is agreeabl
e to the traditions of

nations that never have known freedom of press 12
/ and that is tolerable in

countries that do not have a written constitution containin
g prohibitions as

absolute as those in the First Amendment. Indeed after 
this case was argued

1 1 / Judge Bazelon, dissenting in Brandywine-Main Li
ne Radio, Inc. v. FCC,

110 

473 F2d 16, 69-70, said:

1
"WXUR was no doubt devoted to a particular religious and po

litical

philosophy; hut it was also a radio station devoted to speaking out 
and

stirring debate on controversial issues. The station was purchased by

Faith Theological Seminary to propagate a viewpoint which wa
s not being

heard in the greater Philadelphia area. The record is clear that through

its interview and call-in F hov it rI'd offer a variety of opinions on a

broad range of public issues; and that it never refused to lend it
s broad-

cast facilities to spokesmen of conflicting viewpoints.

"The Commission's strict rendering of fairness requireme
nts, as

developed in its decision, has removed WXUR from the air. This has

deprived the listening public not only of a viewpoint but also of rob
ust

debate on innumerable controversial issues. It is beyond dispute that

the public has lost access to information and ideas. This is not a loss

to be taken lightly, however unpopular or disruptive we mi
ght judge

these ideas to be. " (Footnotes omitted. )

12/ If Eastern European experience since World War
 II is any criterion, the

newspapers are pretty much the company piper in the huge company

(communist) nation. The easiest target, however, seems to be TV

where the imput can be carefully controlled and "prime time" filled

with tapes of official meetings; political speeches, and the tediou
s

accounts of achievement of the workers. See Morgan, Press Obedience

in East Europe, Wash. Post, May 19, 1973, OPED.
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the FCC instituted a "
non-public" inquiry 13/ to d

etermine whether any 
N'- - i.-------1-..0,

broadcaster or cablecaste
r has broadcast "'obscene, indec

ent or profane

material' in violation of" 1
8 USC §1464.

In April 1973, FCC fin
ed Sonderling Broadcasting C

orp. that operates station

WG.1_,D in Oak Park, Illinoi
s, for allowing "obscene" conve

rsations on a tele-

phone "talk show. " It use
d Roth v. United States, 35

4 US 476, Memoirs v.

Massachusetts, 383 US 413,
 and Ginzburg v. United States

, 383 US 463, as

supplying the criteria for bro
adcasting. It fined the corporation $2,000

under 18 USC §1464 which
 reads, "whoever utters any

 obscene indecent or

profane language by means
 of radi.o communication shall b

e fined not more

than $10,000 or imprisone
d not more than two years, or

 both. " FCC

[27 RR 2d 285].

Commissioner Johnson diss
ented, saying that the FCC pre

fers "to sit as an

omniscient programming rev
iew board, allegedly capabl

e of deciding what is

and is not good for the Ame
rican public to see and hea

r"; and that when the

FCC bars a particular pro
gram it casts "a pall over th

e entire broadcasting

industry" for the reason tha
t the licensees "fear the pote

ntial loss of their

highly profitable broadcast l
icenses. " That he concluded

 creates a "chilling

effect" which has "enormou
s proportions" and reaches "a

ll forms of broad-

cast expression. "

We ourselves have, of course
, made great inroads on the 

First Amendment

of which obscenity is only one 
of the many examples. So 

perhaps we are

inching slowly toward a contro
lled press. But thc ....!gime 

of federal super-

vision under the Fairness Doctri
ne is contrary to our con

stitutional mandate

and makes the broadcast licen
sees an easy victiiv (11: political pressures and

reduces him to a timid and sub
missive segment of the pre

ss whose measure

of the public interest will now 
be echoes of the dominant po

litical voice that

emerges after every election. 
The affair with freedom of wh

ich we have

been proud will now bear only 
a faint likeness of our former

 robust days.

III

I said that it would come as 
a surprise to the public as we

ll as to publishers

and editors of newspapers t
o learn that they were under a n

ewly created

federal bureau. Perhaps I should have said tha
t such an event should come

as a surprise. In fact it might not in view of th
e retrogressive steps we

have witnessed.

We have allowed ominous i
nroads to be made on the histori

c freedom of the

newspapers. The effort to suppress the public
ation of the Pentagon Papers

failed only by a narrow marg
in and actually succeeded for a br

ief spell in

imposing prior restraint o
n our press for the first time in ou

r history. See

New York Times v. United
 States, 403 US 713.

In recent years the admon
ition of Mr. Justice Black that the

. First Amend-

ment gave the press freed
om so that it might "serve the govern

ed, not. the

governors" (id. , at 717) ha
s been disregarded.

••••••••••...

13/ FCC Order No. 73-
331, 39 Fed. Reg. 8301 (March 27, 1973

).

27 RR 2d Pare 943

-7̀ • 4. ;' ; Is-



27 RR 211 

"The Government's powe
r to censor the press was abolishe

d so that the press

Aliwould remain forever 
free to censure the Government. The press was pro-

tected so that it could ba
re the secrets of government and in

form the people.

Only a free and unrest
rained press can effectively expose dec

eption in govern-

ment. And paramount among tile re
sponsibilities of a free press is the duty

to prevent any part of 
government from deceiving the peop

le and sending them

off to distant lands to di
e of foreign fevers and foreign shot

 and shell. " Ibid.

•

The right of the people 
to know has been greatly undermined

 by our decisions

requiring under pain of conte
mpt a reporter to disclose the sources

 of the

information he conies across in 
investigative reporting. Branzburg v. Hayes,

408 US 665.

The Boston Globe reports:
 14/

"In the last two years at least 
20 Federal Grand Juries have been

used to investigate radical or an
ti-war dissent. With the power of

subpoena, the proseedincis secret, 
and not bound by the rules of

evidence required in cpen court, t
hey have a lot more leverage

than, for example, the old House 
Un-American Activities Com-

mittee. "

Many reporters have b _en put in ja
il, a powerful weapon against i

nvestiga-

tive reporting. As the Boston Glob
e states "in realizing what i

s being under-

mined here is press freedom itself.
 " 15/

In the same direction is the easy u
se of the stamp "secret" or 

"top secret"

which the Court recently approved in 
Environmental Protection Agenc

y v.

Mink, 409 US . That decision makes a shambles of t
he Freedom of

Information Act. In tune with the other restraints on the 
j.)ress are provisions

of the new proposed Rules of Evidenc
e which the Court recently sent

 to Con-

gress. Proposed Rule 509(a)(2)(b) provides:

"The government has a privilege to refu
se to give evidence and to

prevent any person from giving evidence u
pon a showing of reason-

able likelihood of danger that the eviden
ce will disclose a secret of

state or official information, as defined in
 this rule.

Under the statute if Congress
 does not act, 16/ this new regime of

 secrecy

is imposed on the Nation
 and the right of people to know is further

 curtailed. .

14/ The Peoples need to Kn
ow, an Editorial Series, Boston Globe

, January

21 -27 , 1

15/ Ibid.

973.

16/ By reason of an Ac
t of Congress of March 30, 1973, th

e Rules of.

Evidence — and amendmen
ts to the Rules of Civil Procedure and to the

Rule of Criminal Pr
ocedure (which we sent up Nov. 20,. 19

72 and Dec.

18, 1972) will have no fo
rce or effect except to the extent that Congre

ss

expressly approves. 87 St
at. 9.
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The proposed code sedulously protects the Government; it does not pro-

tect newsmen. It indeed pointedly omits any mention of the privilege of

newsmen to protect their confidential sources.

These growing restraints on newspapers have the same ominous message

that the overtones of the present opinion has on TV and radio licensees.

The growing spectre of governmental control and surveillance over all

activities of people makes ominous the threat to liberty by those who hold

the executive power. Over and again attempts have been made to use the
Commission as a political weapon against the opposition, whether to the left

or to the right.

Experience has shown that unrestrained power cannot be trusted to serve the

public weal even though it be in governmental hands. The fate of the First

Amendment should not be so jeopardized. 171 The constitutional mandate

that the government shall make "no law" abridging freedom of speech and the

press is clear; the orders and rulings of the Commission are covered by that

ban; and it must be carefully confined lest broadcasting — now our most

powerful media — be used to subdue the minorities or help produce a Nation

of people who walk submissively to the executive's motions of the public good.

Mills v. Alabama, 384 US 214., involved a prosecution of a newspaper editor

for publishing, contrary to a state statute, an editorial on election day urging

the voters to vote against the existing city commission and to replace it with

a mayor -council wsvernment. Tiis Court. speaking through Mr. Justice
Black, reversed the judgment saying:

the press serves and was designed to serve as a powerful

antidote to any abuses of power by governmental officials and as a

constitutionally chosen means for keeping officials elected by the

people responsible to all the people whom they were selected to

serve. Suppression of the right of the press to praise or criticize
governmental agents and to clamor and contend for or against

change, which is all that this editorial did, muezles one of the

very agencies the Framers of our Constitution thoughtfully and

deliberately selected to improve our society and keep it free. The
Alabama Corrupt Practices Act by providing criminal penalties for
publishing editorials such as the one hcre silences the press at a

time when it can be most effective. It is difficult to conceive of a
more obvious and flagrant abridgment of the constitutionally guar-
anteed freedom of the press. " Id. , at 219.

17/ Alexander Bickel has spurned the "total agnosticism" that allows the
First AmendmerLI to have its way because "who really knows, after all,
what is true or false, evA or good, noxious or wholesome. " Bickel.

The Press and Government: Adversaries Without Absolutes, Freedom

at Issue (May-june 1973), p. 5. .ettributes this view to Justice

Holmes. lie would place at least partial responsiblity with the govern-

ment for determining the "good counsels and 'hole some doctrine. "

ibid. But, it was precisely Ole mistrust of the evanescent, narrow,

factional views of those in power and the belief that no one has a patent

on the "truth" that tualorly the First Amendinent.
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I would apply the same 
test to TV or radio. 18/

What Walter Lippman wro
te about Coolidge's criticism

 of the press has

present relevancy. President Coolidge, he said, h
ad

"declared for peace, goodwil
l, understanding, moderation; di

s-

approved of conquest, aggre
ssion, exploitation; pleaded for a

patriotic press, for a free pr
ess; denounced a narrow and bigot

ed

nationalism, and announced th
at he stood for law, order, protec

-

tion of life, property, res
pect for sovereignty and princip

le of

international law. Mr. Coolid
ge's catalog of the virtues was co

m-

plete except for one virtue
. .

"That is the humble realizati
on that God has not endowed Calv

in

Coolidge with an infallible powe
r to determine in each concrete

case exactly what is right, wh
at is just, what is patriotic. . • •

Did he recognize this possibi
lity, he would not continue to lec

ture

the press in such way to make it appear that when
 newspapers

oppose him they are unpatriotic
, and that when they support him

they do so not because they think
 his case is good but because th

ey

blindly support him. Mr. Coolidg
e's notion . . . would if i.t were

accepted by the American press re
duce it to utter triviality. "

Luskin, Lippman, Liberty, and the 
Press, p. 60 (1972).

The same political appetite for o
versight of most segments of t

he press has

markedly increased since the bland 
days of Calvin Coolidge.

18/ The monetary and other burd
ens imposed on the press b

y the right of a

criticized person to reply, like the t
raditional damage remedy for libe

l,

lead of cuurse to self-censorship r
especting matters of importanc

e to the

public that the First Amendment d
enies the Government the powe

r to im-

pose. The burdens certainly are a
s onerous as the indirect restrict

ions

on First Amendment rights whi
ch we have struck down: (1) th

e require-

ment that a bookseller examine t
he contents of his shop; Smith v. Calif

ornia,

361 US 147 (1959); (2) the requ
irement that a magazine publisher

 investi-

gate his advertisers. Manual Enterprises, Inc. v. Day
, 370 US 478, 492-

493 (1962) (opinion of Harlan,
 J. ); (3) the requirement that names and

addresses of sponsors be prin
ted on handbills, Talley v. California,

 362

US 60 (1960); (4) the requ
irement that organizations supply membe

rship

lists, Gibson v. Florida Legi
slative Investigation Committee, 372 US

539 (1 963); Louisiana ex rel. G
remillion v. NAACP, 366 US 293 (1

961);

Bates v. City of Little R
ock, 361 US 516 (1960); NAACP v. Alaba

ma,

357 US 449 (1958); and (5
) the requirement that individuals disclose

organizational members, S
helton v. Tucker, 364 US 479 (1960). In each

instance we held the restr
iction unconstitutional on the ground that 

it

discouraged or chilled consti
tutionally protected rights of speech, pre

ss

or association.
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Mr. Justice White, concurring.

I join Parts I. II and IV of the Court'
s opinion and its judgment. I do not,

however, concur in Part III of the opinion.

I do not suggest that the conduct of broadca
sters must always, or even often,

be considered that of a government for the p
urposes of the First Amendment.

But it is at least arguable, and strongly so, that t
he Communications Act and

the policies of the Commission, including the 
Fairness Doctrine, are here

sufficiently implicated to require review of the Commission
's orders under

the First Amendment. For myself, the heart of 
the argument is simply

stated. The claim in these cases was that the Communications Act an
d the

First Amendment should be interpreted to confer a 
right of access on those

who wished to buy time for editorial advertising and
 to raise political funds.

The Commission rejected both the statutory and 
constitutional positions. To

confer a right of access, it said, would be contrary
 to the Communications

Act and to the policies adopted by the Commission t
o implement that Act.

Congress intended that the Fairness Doctrine be comp
lied with, but it also

intended that broadcasters have wide discretion with resp
ect to the method

of compliance. There is no requirement that broadcasters accept editor
ial

ads; they could, instead, provide their own programs
, with their own format,

opinion and opinion sources: Congress intended that there be no right of

access such as ciaimed in these cases; and, in the Co
mmission's view, to

recognize that right: would require major revisions in 
statutory and regulatory

policy. The Commission also ruled, contrary to the views
 of its dissenting

member, that rejection of the asserted right of access 
was wholly consistent

with the First Amendment.

In this context I am not ready to conclude, as the Cou
rt does in Part III, that

the First Amendment may be put aside for lack of offic
ial action necessary to

invoke its proscriptions. But, assuming arguendo, as the Court does in
 Part

IV of its opinion, that Congress or the Commission is su
fficiently involved

in the denial of access to the broadcasting media to req
uire review under the

First Amendment, I would reverse the judgment of the C
ourt of Appeals.

Given the constitutionality of the Fairness Doctrine, and a
ccepting Part IV

of the Court's upinion, . I have litt-le difficulty in concluding
 that statutory and

regulatory recognition of broadcaster freedom and discre
tion to make up

their own programs and to choose their method of comp
liance with the Fair-

ness Doctrine is consistent with the First Amendment.

Mr. Justice Blackmun, with whom Mr. Justice Powell jo
ins, concurring.

In Part IV the Court determines "whether, assuming govern
mental action,

broadcasters are required" to accept editorial adverti
sements "by reason

of the First Amendment. " Ante, at p. 924 . The Court concludes that the

Court of Appeals erred when it froze the "continuin
g search for means to

achieve reasonable regulation compatible with the F
irst Amendment rights

;of the public and the licensees" into "a constitution
al holding. " Ante, at

(
' p. 9 3 1 . The Court's conclusion that the First Amendment does not compel

the result reached by the Court of Appeals demonstr
ates that the governmental

. action issue does not affect the outcome of 
this case. I therefore refrin from

deciding it. .
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• Mr. Justice Stewart, co

ncurring.
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AftWhile I join Parts I, II, 
and of the Court's opinion, my views clos

ely

Wapproach those expressed b
y Mr. Justice Douglas in concurren

ce.

The First Amendment 
prohibits the Government from impos

ing controls upon

the press. 11 Private broadcasters are surely 
part of the press. United

States v. Paramount Pi
ctures, Inc. , 334 US 131, 166 [4 R

R 20221. Yet here

the Court of Appeals h
eld, and the dissenters today agree, tha

t the First

Amendment reeuires the Gov
ernment to impose controls upon private

 broad-

casters — in order to prese
rve First Amendment "values. " The app

ellate

court accomplished this s
trange convolution by the simple device of h

olding

that private broadcasters
 are Government. This is a step along a p

ath that

could eventually lead to the 
proposition that private newspapers "are

" Govern-

ment. Freedom of the pres
s would then be gone. In its place we would have

such governmental controls u
pon the press as a majority of this Court at 

any

particular moment might consider F
irst Amendment "values" to require. It

is a frightening specter.

•

There is some first blush ap
peal in seeking out analogies from areas of the

law where governmenta_ invo
lvement on the part of otherwise private pa

rties

has led the Court to hold that
 certain activities of those parties were tant

a-

mount to governmental action. 2/
 The evolution of the "state action" conce

pt

under the Fourteenth Amendment is one
 available analogy. 3./ Another is th

e

decision of this Court in Public Utili
ties CornmiEsion v. Pollak, 343 US 

451,

where a policy ef a privately owned
 but pub-Hely regulated bua company 

that

had been approved by the regulatory commi
ssion was held to activate Firs

t

Amendment review. The First Amendment has alsc been held 
applicable

where private parties control essentially pub
lic forums. Amalgamated Fo

od

Employees Union v. Logan Valley Plaza., Inc.
 , 391 US 308, Marsh V. Alaba

ma,

326 US 501; cf. Lloyd Corp. v. Tanner, 40
7 US 551. •

1/ U.S. Const. Amend. I provides, in per
tinent part, that "Congress shall

make no law . . . abridging the freed
om of speech, or of the press.

2/ See Amalgamated Food Employees
 Union v. Logan Valley Plaza, 391 US 

•

308; Railway Zrnploye.es' Department
 v. Hanson, 351 US 225; Public

Utilities Commission v. Pollak, 343
 US 451; Marsh v. Alabama, 326 US

01.

3/ "Conduct that is formally 'privat
e' may become so entwined with govern-

mental policies or 50 impr
egnated with a governmental character as to

become subject to the constitu
tional limitations placed upon state action. "

Evans v. Newton, 382 US 296
. Earlier, in Burton v. Wilmington Parking

-Authority, 365 US 715. the Cour
t held that. a privately owned restaurant

located within a public parkin
g, garage was sufficiently involved with state

authority to bring its racially
 discriminatory actions within the prescrip-

tion of the Fourteenth Amendment
.
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The problem before us, however, is t
oo complex to admit of solution by \ci

sirniply ana1ogizin,.2, to cases in very differen
t areas. For we deal here with4;3".

the electronic press, that is itself pro
tected from Government by the First

Amendment. 4/ Before woodenly accepting
 analogies from cases dealing with

quasi-public racial discrimination; regulated industries other than the press.

or "company towns," we must look mo
re closely at the structure of broad-

casting and the limits of governmental 
regulation of licensees.

When ConE7ress enacted the Radio Act 
of 1927, 44 Stat. 1162, and followed it

with the Federal Communications Act 
of 1934, 47 USC §151 et seq. , it was

responding to a then evident need to 
regulate access to the public airwaves.

Not every member of the public coul
d broadcast over the air as he chose,

since the scarcity of frequencies mad
e this a sure road to chaos. 5/ The

system selected by the Congress was
 a hybrid. The Federal Radio Com-

mission (succeeded by the Federal 
Communications Commission), was to

license broadcasters for no more 
than three year periods. 47 USC §307(d).

The licensees, though subject to s
ome public regulation, were to be private

companies.

Scarcity Meant more than a need t
o limit access. Because access was to be

limited, it was thought necessary f
or the regulatory apparatus to take into

account the public interest in obtaini
ng "the best practicable service to the

community reached by his [the lice
nsee's] broadcasts. " FCC v. Sanders

Brothers Radio Station, 309 US 470, 4
75 [9 RR 2008]. Public regulation has

not, then, been merely a matter of elect
romagnetic engineering for the sake

of keeping signals clear. It has also included sorne regulation of prog
ram-

ming. Writing in defense of Commission regulations 
regarding chain broad-

castiag, Mi. Justice Frani...au-ter said: "The
se proN,-isions, [oi the Act]

individually and in the aggregate, preclude 
the notion that the Commission is

empowered to deal only with technical and en
gineering impediments to the

'larger and more effective use of radio in th
e. public interest. " National

Broadcasting Co. v. United States, 319 US 190
, 217.

Over time, federal regulation of broadcastin
g in the public interest has been

extensive, and, pro tanto, has rightly or wr
ongly been held to be tolerable

under the First Amendment. We now have 
the Fairness Doctrine, with its

personal attack, editorial renly, and fair 
coverage of controversial issue

requirements. 6/ In Red Lion Broadcasting Co. v. FCC
, 395 US 367,

4/ See, c. g. , United States v. Paramount Pict
ures, Inc. , 344 US 131, 166

[4 RR 2022]. The Federal Communications Act also proh
ibits the Com-

mission from interfering with "the right of 
free speech by means of radio

communication. " 47 USC §326.

5/ For a history of regulatory legislation regardi
np, broadcasters, see Red

Lion Broadcasting Co. v. FCC, 39:3 US 36
7, 375-386 116 RR 2d 2029b

National Broadcasting Co. v. United States, 319 U
S 190, 210-214.

6/ The persona] attack and editorial reply rule
s appear at 47 CFR §§73. 121,

73.100, 73.598, 73.679. The public issue aspect of the Fairne:Is Doctrine

[Footnote continued on following page)
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4,416 RR 
2d 2029], this Doctri

ne was held to constitute
 permissible govern-

ental regulation 
of broadcasters, despite t

he First Amendment. Th
e Court

said:

•

"Where there are subst
antially more individuals

 who want to broad-

cast than there are fr
equencies to allocate, it i

s idle to posit an

unabriclgeable First Amend
ment right to broadcast 

comparable to

the right of every indi
vidual to speak, write, or 

publish. . .

Because of the scarcit
y of radio frequencies, the 

Government is

permitted to put restrain
ts on licensees in favor of 

others whose

views should be expres
sed on this unique medium. 

But the people

as a whole retain the
ir interest in free speech by 

radio and their

collective right to have t
he medium function consiste

ntly with the

ends and purposes of 
the First Amendment. It is the right of the

viewers and listeners, n
ot the right of the broadcaste

rs, which is

paramount. " 395 US, at
 388, 390.

The Fairness Doctr
ine has been held applicable to 

paid advertising as we
ll as

to other programm
ing, Banzhaf v. FCC, 405 F2d

 1082 [14 RR 2d 2061],
 And

the public interest in 
broadcasting has been recognize

d as a rationale for

liberalized standing on t
he part of listener groups in Co

mmission licensing

proceedings. Office of Communication of Unite
d Church of Christ v. 

FCC,

359 F2d 994 [7 RR 2d 
2.J0IT.

Throughout this long,r.hi
story of regulation, however, it h

as been recognized

that broadcasters reta
in important freedoms, and that

 the Commission's

regulatory power has li
ms. Quite apart from what may be 

required by the

First Arneildment itself
, the regulatory ]egislation make

s clear what some of

these freedoms are.
 Section 3(h) of the Act, 47 USC §1

53(h), provides that

broadcasters are not to 
be treated as common carriers. 

Were broadcasters

common carriers withi
n the meaning of the Act, they w

ould he subject to

47 USC §§201, 202. Section 201 provides, in pertine
nt part, that:

"(a) It shall be the dut
y of ery common carrier en

gaged in inter-

state or foreign communic
ation by wire or radio to 

furnish such

communication service upo
n reasonable request ther

efor . .

Section 202 provides t
hat:

"(a) It shall be unlaw
ful for any common carrier 

to make any unjust

or unreasonable discr
imination in charges, pract

ices, classifications,

6/ [Footnote continued fr
om preceding page]

requires the broadcas
ter to give adequate cover

age to public issues, fairly

reflecting divergent v
iews. United Broadcasting Co. 10 FCC 515; New

Broadcasting Co. , 6 P F Radio Reg. 258; see gener
ally. Applicability

of the Fairness Doctr
ine in the Handling of Contr

oversial Issues of Public

Importance, 29 Fed. Re
g. 10415. This coverage must be provided

 at the

broadcaster's own exp
ense if necessary, Cullm

an Broadcasting, Co. , 25

P & F Radio Reg. 895, a
nd the duty must be met b

y providing program-

ming obtained at the licens
ee's own initiative if it i

s available from no

other source. John J. Dempsey, 6 P K F•
Radio Reg. 615.
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regulations, facilities, or ser
vices for or in connection with like

communication service, directl
y or indirectly, by any means or

device, or to make or give a
ny undue or unreasonable preference

or advantage to any parti
cular person, class of persons, or local

ity,

or to subject any particu
lar person, class of persons, or locality

to any undue or unreasona
ble prejudice or disadvantage. "

The Act also specifically
 gives licensees "freedom of speech"

:

"Nothing in this chapter shal
l be understood or construed to give the

Commission the power of cens
orship over the radio communications

or signals transmitted by 
any radio station, and no regulation or

condition shall be promulgated 
or fixed by the Commission which

shall interfere with the right o
f free speech by means of radio com-

munication. " 47 USC §326.

";ter

Thus, when examined as a whol
e,-the Federal Communications Act

 establishes

a system of privately owne
d broadcast licensees. These licensees, though

regulated by the Commission unde
r a fairly broad "public interest" standa

rd,

have, quite apart from whateve
r additional protecticns the First Amend

ment

may provide, important statutor
y freedoms in conducting their prog

ramming.

In Red Lion, supra, this Court 
held that, despite the First Amendm

ent, the

Commission may impose a so-called 
Fairness Doctrine upon broadcasters

,

requiring them to present balanced co
verage of various and conflicting

 views

on issues of public importance. I agreed with the Court in Red Lio
n, althoueh

with considerable doubt, because I t
hought that that much government

 regulz.-

tion of program content was within 
the outer limits of First Amendment

tolerability. Were the Commission to require 
broadcasters to accept some

amount of editorial:  advertisinn as •••• • interest man ate uton

Which their licenses are conditional, 
the issue before us would be in the

 sane

persttrre-as-waS- Ehe Fairness Doctri
ne itself in Red Lion, and we would hav

e to

determine whether this additional gover
nmental control of broadcasters was

COh-sistent with tncf—r—sTa-------.tt .Ite and tolerable under the First Amen
dment. Here,

rowever, the Commission imposed n
o such requirement, but left private

broadcasters free to accept or reject s
uch advertising as they saw fit. The

Court of Appeals held that the Firs
t Amendment compels the Commission

 to

require broadcasters to accept such
 advertising, because it equated broad-

caster action with governmental ac
tion. This holding not only raises a

serious statutory question unde
r §3(h) of the Act, which provides that broad-

casters are not common carrier
s, but seems to me to reflect an extraordinarily

odd view of the First Amendme
nt.

The. dissenting opinion tod
ay argues, in support of the decision of the Court

 of

Appeals, that only a limited
 right of access is sought by the respondents a

nd

required by the First Amendm
ent, and that such a limited right would not tu

rn

broadcasters into common car
riers. The respondents argue, somewhat

differently, that the Constitu
tion requires that only "responsible" individual

s

and groups be given the r
ight to purchase advertising. These positions are

said to be arrived at by s
omehow balancing "competing First Amendment

values. " But if private broadc
asters are Government, how can the First
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. Amendment give onl
y a limited right to those wh

o would speak? Since when

dibas the Fir'st Amen
dment given Government the 

right to silence all speakers

'it does not conside
r "responsible? "

•

The First Amendmen
t protects the press from g

overnmental interference; it

confers no analogous pr
otection on the Government. 7

/ To hold that broad-

caster a.ctior. is gove
rnmental action would thus si

mply strip broadcasters of

their own First Amendm
ent rights. They would be obligated 

to grant the

demands of all citizens
 to be heard over the air, subj

ect only to reasonable

regulations as to "time and
 manner. " Cf. Police Dept

. of Chicago v. Mosley,

408 US 92, 98; Cox v. L
ouisiana, 379 US 536, 554; P

oulos v. New Hampshire,

345 US 395; Cox v. New
 Hampshire, 312 US 569. If, as the dissent today

would have it, the proper
 analogy is to public forums 3/

 — that is, if broad-

casters are Government f
or First Amendment purposes 

— then broadcasters

are inevitably drawn to
 the position of common carriers

. For this is precisely

the status of Governmen
t with respect to public forums 

— a status mandated by

the First Amendment. 
9/

To hold that broadcaster
 action is governmental action w

ould thus produce a

result wholly inimical to the
 broadcasters' own First A

mendment rights, and

wholly at odds with the broadca
sting system established by 

Congress and with

7/ Government is not restrained by the F
irst Amendment from c

ontrolling

its own expression, cf. New York Ti
mes Co. v. United Stales

, 403 US

713, 7?8-729 (Stewart. J. , concurr
ing). As professor Emerson 

has

wriLten, "11-Ae purpose of the Firs.c. Amendment is to protect 
private

expression and nothing in the guaran
tee -orecludes the governme

nt from

controlling its own expression or that
 of its agents. Emerson, The

System of Freedom Expression 70
0 (1970).

8/ "[T]he right to speak can flouris
h only if it is allowed to operat

e in an

effective forum — whether it he a 
public park, a schoolroom, a 

town

meeting hall, a soapbox, or a r
adio and television frequency. " 

Post, at

971.

9/ Professor Emerson has recog
nized the scope of the "access" 

argument:

"The licensee therefore 
can only be considered as the agen

t of the govern-

ment, or the trustee of th
e public, in a process of further a

llocation.

Hence, the licensee would
 have no direct First Amendment 

rights of his

own, except as to his ow
n expression. " T. Emerson, The

 System of

Freedom of Expression 66
3 (1970). 

—.-...,

Pt
Page

Though the licensee wou
ld be free to say what it wished

 during its own

broadcasting, whatever th
at might mean, it scorns clear th

at the licensee

would 'have no sperial cl
aim to broadcast time and would

 lose entirely the

freedom to progrrim and 
schedule according to its own judgm

ent, values

and priorities. Cf. Police Dept. of Chicago
 v. Mosley, 408 US 92, 98;

Cox v. Louisiana, 379 US 536
, 554; Pculos V. Nev., Hampshire, 3

45 US

395; Cox v. New Ilzonps
hire, 312 US 569. Licensees would be forced to

develop a procedurally lair
 and substantively nondiscriminat

ory system

for controlling access. and in 
my view this is precisely what Congre

ss

intended to avoid through 'O(h)
 of the Act.
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our many decisions 10/ 
approving those legislative provis

ions. n/ As

Judge McGowan wrote, 
dissenting from the judgment of the

 Court of

Appeals in these cases,

"This is the system which 
Congress has, wisely or not, provided

as the alternative to publ
ic ownership and operation of radio and

television communications faci
lities. This approach has never

been thought to be other tha
n within the permissible limits of

constitutional choice. " 450 172d
 642, 666.

II

-
.40111P..,

r

ti Di

Part IV of the Court's opi
nion, as I understand it, seems prima

rily to deal

with the respondents' sta
tutory argument — that the obligati

on of broadcasters

to operate in the "public
 interest" supports the judgMent

 of the Court of

Appeals. Yet two of my concurring Breth
ren understand Part IV as a dis-

cussion of the First Amend
ment issue that would exist in th

ese cases were

the action of brcsidcasters
 to be equated with governmenta

l action. So,

according to my Brother 
Blackmun, "the governmental act

ion issue does not

affect the outcome of this 
case. " Ante, at 947. The Court of Appeals also

conflated the constitutional 
and statutory issues in these cas

es. It reasoned

that whether its decision "is 
styled as a 'First Amendment decis

ion' or as a

decision interprctinE4 the fairn
ess and public interest requirem

ents 'in light

of the First Amendment' matte
rs little. " 450 F2d 642, at 64

9.

I find this reasoning quite wrong 
and wholly disagree with it, fo

r the simple

reason that the First Amendenent a
nd the public interest standar

d of the

statute are not. coextensive. The two arc related in the se
nse that the Com-

mission ronlrl not "in the peblic i
nterest" place a requirement o

n broasleasters

that constituied a violation o: their Fi
rst Amendment rights. The two are

also related in the sense that both fos
ter free speecla. But we have held that

the Commission, can under the statute 
require broadcasters to do cer

tain

things "in the public interest" that the Fi
rst Amendment would not requ

ire

if the broadcasters were the Government.
 For example, the Fairnes

s

Doctrine is an aspect of the "public intere
st" regulation of broadcaste

rs that

would not be compelled or even permitted b
y the First Amendment itsel

f if

broadcasters were the Government. 1
2/

10/ Red Lion Broadcasting Co. v. FCC, 39
5 US 367 [16 RR 2c1 2029]; National

Broadcasting Co. v. United States, 319
 US 190; FCC v. Sanders Brothers

Radio Station, 309 US 470 [9 RR 2008]; FC
C v. Pottsville Broadcasting Co.

309 US 134.

11/ None of this suggests any disagr
eement on my part with the evolution of

"state action" under the Fourteenth
 Amendment. I recognize that if

Moose .1.,ocle No. 107 v. levis, 40
7 US 163, were relevant, the fact that

the Commission considered and rej
ected a challenge to broadcaster policy

might be sufficient to constitute "s
tate action. " This,. in fact, was the

basis of the Court's decision in 
Public Utilities Commission v. Pollak,

343 US 451.

12/ The bnsis for a Fairness D
octrine is statutory, not constitutional. As

the Court said in Red Lion:

[Footnote continued on following
 pe]
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mikIf the "public 
interest" language of t

he statute were intended
 to enact the sub-

Wtance of the Fi
rst Amendment, a dis

cussion of whether broadcas
ter action is

governmental action wo
uld indeed be superfl

uous. For anything that Govern-

ment could not do 
because of the First Am

endment, the broadcasters
 could

not do under the s
tatute. But this theory 'proves f

ar too much, since it would

make the statutory
 scheme, with its em

phasis on broadcaster discret
ion and

its proscription 
on interference with "

the right of free speech by
 means of

radio communicat
ion," a nullity. Were the Government real

ly operating the

electronic press, it 
would, as my Brother D

ouglas points out, be prevent
ed

by the First Ame
ndment from selection o

f broadcast content and th
e exercisc

of editorial judgm
ent. It would not be permitted

 in the name of "fairness" to

deny time to any pe
rson or group on the gr

ounds that their views had
 been

heard "enough:' Yet
 broadcasters perform pr

ecisely these functions an
d enjcy

precisely these free
doms under the Act. The constitutional and sta

tutory issues

in these cases ar
e thus quite different.

In evaluating the 
statutory claims, the start

ing point must be the "ven
erable

principle that the const
ruction of a statute by th

ose charged with its execu
tion

should be followed unl
ess there are compelling i

ndications that it is wrong
 .

Red Lion, supra, at
 381.

Though I have no doubt th
at the respondents here wer

e attempting to commun
i-

cate what they conside
red to be important messa

ges, it does not follow t
hat the

Commission erred when it
 refused to require every 

broadcaster to communi
-

cate those messages. C
ontrary to what is said in di

ssent today, it is not th
e

case that a se.iler of goo
ds is granted instant access 

to the media, while s
ome-

one "seeking to discu
ss war, peace, pollution or t

he suffering of the poor 
is

denied this right to spea
k. " Post, at 976 . There is no indication t

hat the

thousands of broadcaster
s regulated by the Commissi

on have anything like

a uniform policy of t
urning down "controversial" 

or "editorial" advertisi
ng

In the cases before u
s, the Business Executives' s

pot advertisements were

rejected by a single rad
io station. Of the three television ne

tworks, only one

turned down the Democr
atic National Committee's

 request for air time. W
e

are told that many,
 if not most, broadcasters d

o accept advertising of the 
type

12/ [Footnote continue
d from preceding page]

"In light of the fact t
hat the 'public interest' i

n broadcasting clearly

encompasses the prese
ntation of vigorous debat

e of controversial issues

of importance and co
ncern to the public; the fa

ct that the FCC has rested

upon that language f
rom its very inception a doc

trine that these issues

must be discussed, 
and fairly; and the fact tha

t Congress has acknowledged

that the analogous 
provisions of §315 are not pre

clusive in this area, and

knowingly preserved
 the FCC's complementa

ry efforts, we think the

fairness doctine and 
its component personal atta

ck and political editorial-

izing, regulations are 
a legitimate exercise of

 congressionally delegated

authority. " 395 US at
 385.
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at issue here. This variation in broadcaster policy reflects the very

kind of diversity and competition that 
best protects the free flow of ideas

under a system of broadcasting predicated on pr
ivate management. 13/

Even though it would be in the public interest 
for the respondents' advertise-

ments to be heard, it does not follow that th
e public interest requires every

broadcaster to broadcast them. And it certainly does not follow that the

public interest would be served by forcing 
every broadcaster to accept any

particular kind of advertising. In the light of these diverse broadcaster

policies — and the serious First Amendment problem that a contrary ruling

would have presented — there are surely no
 "compelling indications" that the

Commission misunderstood its statutory responsibility.

III

There is never a paucity of arguments in favor of limiting the freedom of the

press. The Court of Appeals concluded that greater government control of

press freedom is acceptable here because of the scarcit
y of frequencies for

broadcasting. But there are many more broadcasting stations than there are

daily newspapers. 14/ And it would require no great ingenuity to argue that

newspapers too are Government. After all, newspapers get Government

mail subsidies and a limited antitrust immunity. 15/ The reasoning of the

Court of Appeals would then lead to the conclusion that the First
 Amendment

requires that newspapers too be compelled to open their pages to all corners.

13/ The Democratic National Committee cited this very lack of uniformity as

a reason for seeking a declaratory ruling from the Commission. There

was too much diversity, it thought, for it to plan effectively an advertising

campaign. In the DNC's request for a declaratory ruling before the

Commission, it stated:

"In addition to the three national commercial networks, as of April 1,

1970, there were, on the air, 509 commercial VHF television stations,

180 commercial UHF stations, 4,280 standard broadcast stations, and

2,111 commercial FM stations. While several of these stations have

common owners, it does not necessarily follow that every station owned

by an individual or group would follow the same policies. "

14 There are 1,792 daily newspapers in the United States. Ayer Directory of

Publications (1973) VIII. Compare the number of broadcasters, n. 1 3 ,

supra.

15/ Newspapers and other periodicals receive a government subsidy in the

form of second-class postage. rates, 39 CFR §132. An antitrust

immunity is established by the Newspaper Preservation Act, 15 USG

§1801 et seq.
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411kerhaps I overstate the lo
gic of the opinion 

of the Court of Appeals
. Perhaps

its "balancing" of 
First Amendment

 "values" would requi
re no more than that

newspapers be co
mpelled to give "lim

ited" access to dissid
ent voices, and

then only if those 
voices were "respons

ible. " And perhaps
 it would require

that such access b
e compelled only w

hen there was a singl
e newspaper in a

particular commun
ity. But it would be a clos

e question for me which
 of these

various alternative
 results would he m

ore grossly violative 
of the First

Amendment's guara
ntee of a free press. 

For that guarantee gi
ves evera

newspaper the liber
ty to print what it choo

ses and reject what
 it chooses, free

from the intrusive
 editorial thumb of Gov

ernment.

•

•

I profoundly tru
st that no such reasoni

ng as I have attribu
ted to the Court of

Appeals will ever b
e adopted by this Court

. And if I have exagge
rated, it is

only to make clear
 the dangers that beset

 us when we lose sig
ht of the First

Amendment itself, a
nd march forth in blind

 pursuit of its "valu
es. "

Those who wrote o
ur First Amendment put

 their faith in the pro
position that

a free press is i
ndispensable to a free so

ciety. They believed that 
"fairness"

was far too fragile
 to be left for a governme

nt bureaucracy to a
ccomplish.

History has many tim
es confirmed the wisdom

 of their choice.

This Court was pe.
rsua-led in Red Lion to a

ccept the Commission
's view that

a so- called Fair
ness Doctrine was requir

ed by the unique electr
onic limitations

of broadcasting, a
t least in the then-existi

ng state of the art. Rightly or

wrongly, we there d
ecided that broadcasters' F

irst .Amencirricnt rig
hts were

"abrirleea.ble. " But s
urely this does not mean t

hat those rights are 
nonexistent.

And even if all 
eisc were in eciuipoise, and t

he dacision of the iss
ue before us

were finally to rest
 upon First Amendment "va

lues" alone, I could
 not agree

with the Court of A
ppeals. For if those "valu

es" mean anything, 
they should

mean at least this: I
f we must choose whether e

ditorial decisions ar
c to be

made in the free ju
dgment of individual broadc

asters., or imposed b
y

bureaucratic fiat, the
 choice must be for freedo

m.

Mr. Justice Bren
nan, -with whom Mr. Justic

e Marshall_ concurs, dis!_valLr_z_i

These cases require
 us to consider whether r

adio and television br
oadcast

licensees may, with
 the approval of the Federal

. Communications C
ommis-

sion, I/ refuse ab
solutely to sell any part o

f their advertising ti
me to groups

or individuals wishing to
 speak out on controver

sial issues of public impor
tance.

In practical effec
t, the broadcaster policy 

here under attach perm
its airing

of only those paid
 presentations which adv

ertise products or de
al with "non-

controversial" matt
ers, while relegating the

 discussion of controversi
al public

issues to tormats 
such as documentaries,

 the news, or panel sho
ws, which

arc tightly control
led and edited by the br

oadcaster. The Court holds today

that this policy — i
ncluding the absolute b

an on the sale of airtime
 for the

discussion of co
ntroversial issues — 

is consistent with the "publ
ic inte.rest"

1/ See Business Executi
ves Move for Vietnam P

eace, 25 FCC 2d 242

— [19 RR 2d 10531 (1970
); Democratic National

 Committee, 25 FCC ?,(1 2
16

11¶ flR 2d 977) (
1970),

P•• 0.7 Ca
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requirements of the Communications Act of 1934
, 47 USC §§307(d), ,—

309(a). 2/ The Court also holds that the challenged policy does not violate"4"6'.

the First Amendment. It is noteworthy that, in reaching this result, the

Court does not hold that there is insuffici
ent "governmental involvement" in

the promulgation and enforcement of the
 challenged ban to activate the com-

mands of the First Amendment. On the c
ontrary, only The Chief Justice,

and my Brothers Stewart and Rehnquist 
express the view that the First

Amendment is inapplicable to this case. My Bro
thers White, Blackmun, and

Powell quite properly do not decide that quest
ion, for they find that the

broadcaster policy here under attack does not vi
olate the "substance" of the

First Amendment. Similarly, there is no Court for the hOlciing that the

challenged ban does not violate the "substance" 
of the First Amendment. For

although The Chief Justice, and my Brother R
ehnquist purport to "decide"

.that question, their disposition of the "gover
nmental involvement" issue

necessarily renders their subsequent discussion of 
the "substantive" question

mere dictum.

In my view, the principle at stake here is one 
of fundamental importance, for

it concerns the people's right to eneage in and to 
hear vigorous public debate

on the broadcast media. And balancing what I 
perceive to be the competing

interests of broadcasters, the listening and viewing pub
lic, and individuals

seeking to express their views over the electronic medi
a, I can only conclude

2/ I do not srecifically acicross the "statutory" question in 
this case because,

in practical effect, the considerations underlying the 
"statutory" question

s.re in many respect:7, eires.ilsr to these rcles-ant to the 
"substance" of the

"constitutional" claim. There is one aspect of the Court's "statutory"

discussion, however, that merits at least brief attention. In upholding

the absolute ban on the sale of editorial advertising, the 
Court relies

heavily upon 47 USC §153(h), which declares that broadca
sters shall

not be deemed "common carriers. " In my view, this 
reliance is

misplaced. Even a cursory examination of the legislative history of
 this

provision reveals that it was enacted in recognition of 
the fact that tradi-

tional doctrines governing true "common carriers," s
uch as transportation

companies, would not suit the particular problems of rad
io broadcasting.

Specifically, it was feared that such "common carrier"
 status for broad-

casters would mean that they "would have to give al
l their time to

[public issues]. " 67 Cong. Rec. 12504 (Sen. Dill) (emph
asis added); see

also ibid. (Sen. Broussard); id. , at 12356 (Sen. Fe
ss). Section 153(h)

was intended solely to assure that broadcaster
s would not be required to

surrender all of their airtime to willing purchaser
s; it does not bear

upon the question whether they may be
 required to sell a reasonable zind

limited amount of airtime to members of the pub
lic for discussion set:

controversial issues. See 2 Z. Chafee, Government and Mass Communi-

cations 635 n.75 (1947). Indeed, the Commission has itself rejected the

Court's interpretation of §1 53h) when it declare
d, over 25 years ago,

that "the operation of any station under th
e extreme principles that no

time shall be sold for the discussion of controversia
l puhlic issues .

is inconsistent with the concept ot public
 interest established by the

Communications Act, . . " United Broadcasting Co. , 10 FCC 515,

518 (1945).
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that the exclusionary policy uph
eld today can serve only to inhibit, rath

er than

to further, our "profou
nd national commitment to the principle th

at debate

on public issues should b
e uninhibited, robust, and wide-open. " 

New York

Times Co. v. Sullivan, 376 US
 254, 270 (1964). I would therefore affirm the

determination of the Court of Appeals 
that the challenged broadcaster policy

is violative of the First Amendme
nt.

The command of the First Amendme
nt that "Congress shall make no law

. . .

abridging the freedom of speech, or of 
the press" is, on its face, directed at

governmental rather than private action. 
Nevertheless, our prior decisions

make clear that "[c]oncluct that is form
ally 'private may become so entwin

ed

with governmental policies or so im
pregnated with a governmental charact

er

as to become subject to the constitutio
nal limitations placed upon [gov

ern-

mental] action. " Evans v. Newton, 382 US
 296, 299 (1966). Thus, the reach

of the First Amendment depends not u
pon any formalistic "private-publi

c"

dichotomy but, rather, upon more functional 
considerations concerning the

extent of governmental involvement in, and public character of, a particular

"private" enterprise. "Only by sifting facts
 and weighing circumstances can

be the nonobvious involvement of the [G
overnment] in private conduct be

attributed its true sigr'ficance. " Burton v. 
Wilmington Parking Authority,

365 US 715, 722 (1961); see Moose Lodge N
o. 107 v. Irvis, 407 US 163, 17

2

(1972). And because of the inherent complexity of 
this case-by-case inquiry,

Itjhis Court has never attempted the 'impo
ssible task' of formulating an

infallible test" for determining in all instances 
whether particular conduct

must be deemed private or governmental. Reitman v. Mulkey,"387 US 369,

378 (1967); see Kotch v. Pilot Comm'rs, 330 U
S 552, 556 (1947).

This does not mean, of course, that our prior 
experience' in this area offers

no guidance for the purposes of our present 
inquiry. On the contrary, our

previous decisions have focused on myriad indicia 
of "governmental. action,

many of which are directly applicable to the o
perations of the broadcast

industry. 3/ As the Court of Api.dcals- recognized, "the general characte
ristics

of the broadcast industry reveal an extraord
inary relationship between the

broadcasters and the federal government — a re
lationr.hip which puts that

industry in a class with few others. " 450 F2d, at
 651. More specifically, the

public nature of the airwaves, the government
ally created preferred status of

broadcast licensees, the pervasive federal regu
lation of broadcast program-

ming, and the Commission's specific appr
oval of the challenged broadcaster

policy combine in this case to bring the p
romulgation and enforcement of that

policy within the orbit of constitutional impe
ratives.

3/ See generally Business Executiv
es Move for Vietnam Peace, Z5 FCC 2d

242, 253-264 (1970) (dissenting opini
on), wherein Commissioner johnson

identified no less than eight separ
ate indicia of "governmental action"

involved in the promulgation a
nd enforcement of the challenged broad-

caster policy.
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At the outset, it should be noted that both radio and television broad-
casting utilize a natural resource — the electromagnetic spectrum 4/ — that
is part of the public domain. And although broadcasters are granted the
temporary use of this valuable resource for terminable three-year periods,
"ownership" and ultimate control remain vested in the people of the United
States. Thus, §301 of the Communications Act of 1934, 47 USC §301,
specifically provides:

"It is the purpose of this {Act} . . . to maintain the control of
the United States over all channels of interstate and foreign radio
transmission; and to provide for the use of such channels, but
not the ownership thereof, by persons for limited periods of time,
under licenses granted by Federal authority, and no such license
shall be construed to create any right, beyond the terms, condi-
tions, and periods of the license. . . .

Such public "ownership" of an essential element in the operations of a private
enterprise is, of course, an important and established indicium of "govern-
mental involvement. " In Burton v. Wilmington Parking Authority, supra, for
example, we emphasized the fact of "public ownership" in holding the proscrip-
tions of the Fourteenth Amendment applicable to a privately owned restaurant
leasing space ina building owned by the State. 5/ In reaching this result, we
explained that, in part beuause of the "public ownership" of the building, the
State "has elected to place its power, property and prestige behind the"
actions of the privately owned restaurant. 365 US at 725. And viewing the
relationship in its entirety, we concluded that "[Ole State has so far insinuated
itself into a position of interdependence with [the restaurantl that it must be
recognized as a joint participant in 1-ics challenged activity. . . . " Ibid.; sF....c
also Moose Lodge No. 107 v. Irvis, supra, at 172-173; 175; Turner v. City
of Memphis, 369 US 350 (1962); Kissinger v. New York City Transit AUC.101:
274 F. Supp. 438 (SDNY 1967); Farmer v. Moses, 232 F. Supp. 154 (SDNY
1964).

4/ For a discussion of the attributes of the electromagnetic spectrum, see
generally W. Jones, Regulated Industries 1019 (1967); Levin, The Radio
Spectrum Resource, 11 J. Law & Econ. 433 (1968).

r/

•

It is true, of course, that unlike the State in Burton, the Federal Govern-
ment here does not receive substantial financial compensation for the use
of the "public" property. See Burton v. Wilmington Parking Authority,
supra, at 723-72.1; Moose Lodge No. 107 v. Irvis, supra, at 174-175.
Nevertheless, the absence of such a financial arrangement represents,
in practical effect, government subsidization of broadcasters, thereby
enhancing the degree of governmental involvement. Cf. Ealven, Broad-
casting, Public Policy and the First Amendment, 10 J. Law '6; Econ.
15; 31 (1967). Moreover, as in Burton, the publicly owned property is
"not surplus state property" but, rather, constitutes an "integral and,
indeed, indispensable part" of the g,overnmental scheme. Burton v.
Wilmington Parking Authority, supra, at 723. See also 47 USC §303(g).
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A second indiciuni of "governmental involvement" derives from the direct

dependence of broadcasters upon the Federal Government fcr their "right"

to operate broadcast frequencies. There can he no doubt that, for the industry

as a whole, governmental regulation ilone makes "radio communication

possible by . . . limiting the number of licenses so as not to overcrowd the

spectrum." Red Lion Broadcasting Co. v. FCC, 395 US 367, 389 [16 RR 2d

2029] (1969). 6/ Moreover, with respect to individual licensees, it is equally

clear that "existing broadcasters have often attained their present position, "

not as a result of free market pressures 7/ but, rather, "because of their

initial government selection. . . . " Id. , at 400. Indeed, the "quasi-

monopolistic" advantages enjoyed by broadcast licensees "arc the fruit of a

preferred position conferred by the Government. " Ibid. Thus, as Chief

Justice (then Judge) Burger has himself recognized, "[a] broadcaster seeks

and is granted the free and exclusive use of a limited and valuable part of the

public domain; when he accepts that franchise it is burdened by enforceable

public obligations. " Office of Communication of the United Church of Christ

v. FCC, 123 US App DC 328, 337, 359 F2d 994, 1003 [7 RR 2d 2001] (1966).

And, along these same lines, we have consistently held that "when authority

derives in part from Government's thumb on the scales, the exercise of that

power by private persons becomes closely akin, in some respects, to its

exercise by Government itself." American Communications Assn. v. Douds,

339 US 382, 401 (1950): see, e. g. , Public Utilities Commission v. Pollak,

343 US 451, 462 n.8 (1952).

A further indicium of "governmental involvement" in Lhe promulgation and

enforcement of the challeneed broadcaster pclicy may be seen in the extensive

governmental control over the broadcast industry. It is true, of course, that

this "Court has never held" that actions of an otherwise private entity nec-

essarily constitute governmental action if that entity "is subject to .

regulation in any degree whatever. " Moose Lodge No. 107 v. Irvis, supra,

at. 173. Here, however, we are confronted not with some minimal degree of

regulation but rather, with an elaborate statutory Scheme governing virtually

all aspects of the broadcast industry. 8/ Indeed, federal agency review and

6/ For a discussion of the Fairness Doctrine and its relevance to this case,

see text and notes, at nn. 15-34, infra.

7/ Indeed, the Communications Act of 1934 makes it a criminal offense to

operate a broadcast transmittei without a license. See 47 USC §501.

Thus, the Federal Government specifically insulates the licensee from

any real threat of ecenomic competition.

8/ Thus, the Communications Act of 1934 authorizes the Federal Communica-

tions Commission to a:3Sign frequency bands, 47 USC §303(c).; allocate

licenses by loca,tion, :1_;03(d); rezulate apparatus, ;303(e);. establish service

areas, §303(h); regulate chain ownership, ;303(i); require the 1:cepine; of

detailed records, 303 Ci); establish qualifications of licenses, §303(1),

suspend licenses, ,.,303(m)(1); inspect station facilities, §303(n); rerpare

publication of call letters and other informal ion, ;303(p); make rules

to effect regulation of radio and television, 303(r); require that television

Page
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guidance of broadcaster conduct is automatic, continuing and pervasive. 9jr-t.-11
Thus, as the Court of Appeals noted, "[ailmost no other private business —
almost no other regulated private business — is so intimately bound to
government. . ." 450 F2d, at 652.

Even more important than this general regulatory scheme, however is the
specific governmental involvement in the broadcaster policy presently under
consideration. There is, for example, an obvious nexus between the Com-
mission's Fairness Doctrine and the absolute refusal of broadcast licensees
to sell any part of their airtime to groups or individuals wishing to speak
out on controversial issues of public importance. Indeed, in defense of this
policy, the broadcaster-petitioners argue vigorously that this exclusionary
policy is authorized and even compelled by the Fairness Doctrine. And the
Court itself recogniy.es repeatedly that the Fairness Doctrine and other Com-
mtinications Act policies are inextricably linked to the challenged ban. Thus,
at one point, the Court suggests that "kit' the Fairness Doctrine were applied
to editorial advertising, there is . . the substantial danger that the effective
operation of that doctrine would be jeopardized." Ante, at 926. Similarly,
the Court maintains that, in light of the Fairness Doctrine, there simply is
no reason to allow individuals to purchase advertising time for the expression
of their own views on public issues. See ante, at 930 .10/ Although I do not
in any sense agree with the substance of these propositions, they serve at

9/

[Footnote continued from preceding page]

sets be capable of receiving all signals, ;303(s); regulate the grantinz
of licenses and the terms thereof, ;307, 309; prescribe information to
be supplied by applicants for licenses, ;30E(b); regulate the transfer
of licenses, s310; impose sanctions on licensees, including revocation
of license, ;312; require fair coverage of controversial issues, ;313;
control the operation of transmitting apparatus, ;313; and prohibit the
use of offensive language, ;326.

Pursuant to statutory authority, see n. 8, supra, the Commission has
promulgated myriad regulations governing all aspects of licensee conduct.
See 47 CFR ;73.17 et seq. These regulations affect such matters as
hours of operation, ;73.23; multiple ownership of licenses by a single
individual, ;73.35; station location and program origination, ;73, 30;
maintenance of detailed logs of programming, operation, and maintenance,
;;73. 111-116; billing practices; ;73.124; the personal attack and political
editorial fairness requirements, ;73.123; relationship of licenses to
networks, ;;73.131-139; permissible equipment, c;§73. 39-50. The above-
cited regulations relate only to AM radio, but similar regulations exist
for FM radio, ;73.20) et seq. , and television, ;73.601 et seq.

10/ In addition, the Court contends that, because of the Fairness Doctrine,
the challenged broadcaster policy does not discriminate against contro-
versial speech. See ante, at 929.
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least to illustrate the extent to which the Comm
ission's Fairness Doctrine

has influenced the development of the policy 
here under review,

Moreover, the Commission's involvement in the challen
ged policy is not limited

solely to the indirect effects of its Fairness 
Doctrine. On the contrary, in a

decision which must inevitably provide guidance
 for future broadcaster action,

the Commission has specifically considered
 and specifically authorized the

flat ban. See Business Executives Move for Vietnam Peace, 25 FCC 2d 24
2

(1970); Democratic National Committee, 25 FC
C 2d 216 (1970). In so doing,

the Commission — and through it the Fed
eral Government — has uneouivocably

given its imprimatur to the absolute ban on editor
ial advertising. And, of

course, it is now N.vell-settled that specific governme
ntal approval of or

acquiescence in challenged action by a private entity indicates "governme
ntal

action.

Thus, in McCabe v. Atchison, Topeka Santa Fe R. Co. , 235 US 151 (1914),

for example, the Court dealt with a statute which,
 as construed by the Court,

simply authorized rail carriers to provide certain types
 of cars for white

passengers without offering equal facilities to blacks Although dismissal

of the complaint on procedural grounds was affirme
d, we made clear that such

a statute, even though purely permissive in nature, wa
s invalid under the

Fourteenth Amendment because a carrier refusing equal service to 
blacks

would be "acting in the matter under the authority of a state law. " 
Id. , at

162. And, some 50 years later, we explained this finding of "gov
ernmental

action" in McCabe as "nothing less than considering a permissive
 state statute

as an authorization to discriminate and as sufficient state 
action to violate the

Fourteenth Amendment. . . . " Reitman v. Mulkey, 3?7 US 369
, 379 (3967).

Thus, "[cdur prior decisions leave no doubt" that any action of th
e Government,

through any of its agencies, approving, authorizing, encouraging
 or otherwise

supporting conduct which if performed by the Government would violate
 the

Constitution, "constitutes illegal [governmental] involvement in those

pertinent private acts . . . that subsequently occur'. " Adickes v. Kr
ess

Co. , 395 US 144, 202 (1970) (separate opinion); see, e. g. , Moose 'Lodge

No. 107 v. Irvis, supra; Huater Erickson, 393 US 385 (1969); Reitman v,

Mulkey, supra; Evans v. Newton, supra; Robinson v. Florida, 3
78 US 153

(1964); Lombard v. Louisiana, 373 US 267 (1963); Peterson v. City
 of

Greenville, 373 US 244 (1963); Burton v. Wilmington Parking Authority,

supra; McCabe v. Atchison, Topeka & Santa Fe R. Co, , supra.

Finally, and perhaps most important, in a case virtually identica
l to the one'

now before us, we held that a policy promulgated by a privat
ely owned bus

company, franchised by the Federal Government and regulated b
y the Public

Utilities Commission of the District of Columbia, must be subjec
ted to the

constraints of the First Amendment Public Utilities Commission v Pollak,

343 US 451 (1952). In reaching that result, we placed primary emphasis on

the specific regulatory acquiescence in the challeng
ed action of the bus

company Thus. after noting that the bus company "operates its service

under the regulatory supervision of the Public Utilities Commission
 of the

District of Columbia which is an agency authorized by Congress, we

explained that our finding of "governmental action" was predicated specifica
lly

"upon the fact that that agency, pursuant to protests against the

[challenged policy], ordered an investigation of it and, after

formal public hearings, ordered its, investigation dismissed on

Page 962 Report No. 26-23 (6/6/73)
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the ground ground that the public safety, comfort and convenience

were not impaired thereby. " 343 US, at 462.

/

drefer.p;

See Moose Lodge No. 107 v. Irvis, supra, at
 175-176 n.3.

Althour,h The Chief Justice, joined by Mr. Justice Stewart and Mr. Justice

Rehnquist, strains valiantly to distinguish Pollak, he offers nothing more

than the proverbial "distinctions without a difference. " Here
, as in Pollak,

the broadcast licensees operate "under the regula
tory supervision of

an agency authorized by Congress. " And, again a
s in Pollak, that agency

received "protests" against the challenged policy and, after formal considera-

tion, "dismissed" the complaints on the ground that the "publ
ic interest,

convenience, and necessity" were not "impaired" by that policy. Indeed, the

argument for finding "governmental action" here is even stronger than in

Pollak, for this case concerns not an incidental activity of a bus company but,

rather, the primary activity of the regulated entities — communicatio
n.

Thus, given the confluence of these various indicia of "governmental action
" —

including the public nature of the airwaves, 11/ the governmentally created

preferred status of broadcasters, the extensive Government regulation of

broadcast programming, and the specific governmental approval of the

challenged policy — I can only conclude that the Government "has so far

insinuated itself into a position" of participation in this policy that the

absolute refusal of broadcast licensees to sell airtime to groups or individuals

wishing to speak out on controversial issues of public importance must be

subjected to the restraints of the First Amendment. 12/

11/ Moreover, the anpropriateness of a particular forum, even if privately

owned, for effective communication has in some instances been emphasized

to establish the relevance of First Amendment protections. See, c. g. ,

Amalgamated Food Employees Union Local 590 v. Logan Valley Plaza,

Inc. , 391 US 30Y.- (I 9A8.); Marsh v. Alabama, 326 US 501 (1946). Here,

as the Court of Appeals recognized, "the broadcast media are specifically

dedicated to communication. They function as both our foremost forum

for public speech and our most important educator of an informed people. "

450 FM, at 653. See also text and notes, at nn. 35-37, infra.

12/ In his separate concurring opinion, my Brother Stewart suggests that a

finding of governmental action in this context necessarily means that

"private broadcasters are Government. " Ante., at 948 (emphasis

in original). In my view, this assertion reflects a complete misunder-

standing of the nature of the governmental involvement in this case.

Here, the Government has selected the persons who will he permitted to

operate a broadcast station, extensively regulates .those bro,adcasters,

and has specifically approved the challenged broadcaster policy. Thus,

the commands of the First Amendment come into play., not because

"private broadcasters are Government," but, rather, because the

Government has so far insinuated itself into a position" of participation

in the challenged policy as to make the Government itself responsible for

its effects. Similarly, I cannot agree with my Brother Stewart's

[Footnote continued on following page]
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SRadio and television have long bee
n recognized as forms of communication

"affected by a First Amendment inte
.rest" and, indeed, it can hardly be

doubted that broadcast licensee
s are themselves protected by that Amendment.

Red Lion Broadcasting Co. v.
 FCC, supra, at 386.• See United States v.

Paramount Pictures, Inc.. , 334 US
 131, 166 [4 RR 2022] (1943); Z. Chafee,

Free Speech in the United Stat
es 545-546 (1941). Recognition of this fact does

not end our inquiry, however
, for it is e,qually clear that the protection of

the First Amenciment in this cont
ext is not limited solely to broadcasters.

On the contrary, at least one set o
f competing claims to the protection of

that Amendment derives from th
e fact that, because of the limited number of

broadcast frequencies available and the poten
tially pervasive impact of the

electronLc media, "the people as a whole re
tain their interest in free speech.

by radio and their collective right 
to have the medium function consistently

with the ends and purposes of the Fir
st Amendment." Red Lion Broadcasting

Co. v. FCC, supra, at 390. 
•

•

•

12/ [Footnote continued from preceding page]

suggestion that a finding of governmental involvement
 in this case "would

simply strip broadcasters of their own First Am
endment rights. " Ante,

at 952. The .actions of a purely private individual are,
 of course,

not subject to the constraints of the First Amendm
ent. But where, as

here, the government has implicated itself in the
 actions of an otherwise

private individual, thet indivic?;Azyi must ,,sxerci se
 h;.s own rights with due

regard for the First Amendment rights of others. In ()they words, an

a.ccommodLtion of competing rigl-ts is required, a
nd ':bz-ianc.ing, " not the

"absolutist" approach suggested by my Brother Stewar
t, is the result.

Indeed, it is this misunderstandirg of the significa
nce of governmental

involvement that apparently leads to my Brother•Stewe
.rt's disagreement

with my Brothers White, Blacl:mun, and Powe
ll as to the relationship

between the "public interest" standard of the 
Act and First Amendment

"values. "

I might also note that, contrary to 
the suggestion of my Brether Stewart,

a finding of governmental involve
ment in this case does not in any sense

command a similar conclusion with respect
 to newspapers. Indeed, the

factors that compel the conclusion tha
t the Government is involved in the.

promulgation and enforcement of the chal
lenged broadcaster policy have

.simply no relevance to newspaper
s. The decision as to who shall operate

newspapers is made in the free market
, not by Government fiat. The

newspaper industry is not extens
ively regulated and, indeed, in light of

the differences between the elect
ronic and printed media, such regulation

would violate the First Amendme
nt with respect to newspapers. Finally,

since such regulation of newspape
rs would be. impossible, it would like-

wise be impossible for the Governm
ent to approve an exclusionary policy

of ney.'spapers in the sense that
 it has approved the challenged policy of the

broadcasters.
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Over 50 years ago, Mr. Justice Holmes sounde
d what has since become

a dominant theme in applying the 
First Amendment to the changing problem'

of our Nation. "[Tjhe ultimate good,"
 he declared, "is better reached by

free trade in ideas," and "the best test of tr
uth is the power of the thought to

get itself accepted in the competition of th
e market. . . . " Abrams v.

United States, 250 US 616, 630 (1919) (dissenting opinion
); see also Whitney v.

California, 274 US 357, 375-376 (1927) (Brandeis, J. , concurring); Gitlow

v. New York, 268 US 652, 672-673 (1925) (Holme
s, J. ,dissenting). Indeed, the

First Amendment itself testifies to our "profou
nd national commitment to the

principle that debate on public issues should be uninhibited, robust, and

wide-open," 13/ and the Amendment "rests on the assumption that the widest

possible dissemination of information from diverse and antagonist
ic sources

is essential to the welfare of the public. . . ." Assoc
iated Press v. United

States, 326 US 1, 20 (1945). For "it is only through free debate and free

exchange of ideas that government remains responsive to the will of the people

and peaceful change is effected. " Terrniniello v. Chicag
o, 337 US 1, 4 (1949);

see also Thornhill v. Alabama, 310 US 88, 102 (1940); Pal
ko V. Connecticut,

302 US 319, 326-327 (1937).

With considerations such as these in mind, we have specifically
 declared that,

in the context of radio and television broadcasting, the First Amendme
nt

protects "the right of the public to receive suitable access to social, political,

esthetic, moral and other ideas and experiences. . . . " Red Lion Broad-

casting Co. v. FCC, supra, at 390. 14/ And, because "[i]t is the purpose of

the First Amendment to preserve an uninhibited marketplace of ideas in which

truth will ultimately prevail, rather than to countenance monopolization of that

market, whether it be b-..• the Government itself or a private licensee."

is the right of the viewers and listeners, not the right of the broadcaster
s,

which is paramount." Ibid.

Thus, we have explicitly recognized that, in light of the unique nature of the

electronic media, the public have strong First Amendment interests in the

reception of a full spectrum of views — presented in a vigorous and uninhibited

manner — on controversial issues of public importance. And, as we have

seen, it has traditionally been thought that the most effective way to insure

this "uninhibited, robust, and wide-open" debate is by fostering a "free trade

in ideas" by making our forums of communication readily available to all

13/ Ncw York Times Co. v. Sullivan, supra, at 270; see also Pickering 
v.

Board of Education, 391 US 563, 573 (1968); Mills v. Alabama, 384 US

214, 218 (1966).

14/ This was not new doctrine, for We. have long recognized in a variety of

contexts that the First Amendment "necessarily protects the right to

receive [information]." Martin v. City of Struthers, 319 US 141, 143

(1943); see, e.g. , Stanley v. Georgia, 394 US 557, 5.64 (1969); Time,

Inc. v. Hill, 385 US 374, 388 (1967); Griswold v. Connecticut, 381 US

479, 482 (1965); Lamont v. Postmaster General, 381 US 301 (1965).
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" persons wishiti to express their views. Although apparently conceding the

• legitimacy of these principles, the Court nevertheless upholds the absolute
ban on editorial advertising because, in its view, the Commission's Fairness.
Doctrine, in and of itself, is sufficient to satisfy the First Amendment
interests of the public. I cannot agree

The Fairness Doctrine originated early in the history of broadcast regulation
and, rather than being set forth in any specific statutory provision, 15/
developed gradually in a long series of Commission rulings in particular
cases. 16/ In, essence, the doctrine imposes a two-fold duty upon broadcast
licensees: (1) coverage of issues of public importance must be adequate, 17/
and (2) such coverage must fairly reflect opposing viewpoints 18/ See Red
Lion Broadcasting Co. v. FCC, supra, at 377. In fulfilling their obligations
under the Fairness Doctrine, however, broadcast licensees have virtually

complete discretion, subject only to the Commission's general requirement
that licensees act "reasonably and in good faith. " 19/ "to determine what issues

15/ The Farness Doctrine was recognized and implicitly approved by Con-
gress in the 1959 amendments to §315 of the Communications Act. Act
of September 14,1,959, §1, 73 Stat 557, amending 47 USC §315(a). As
amended, §31 .7)(a) recognizes the obligation of broadcasters "to operate
in the puhlic interest and to afford reasonable opportunity for the dis-
cussion of conflicting views on issues of public importance, "

'Ike Fairness Doctrine was first fully set forth in Report in the Matter
of Editorializing by Broadcast Licensees,. 13 FCC 1246 (1949), and was
elaborated upon in Applicability of the Fairness Doctrine in the Handling
of Controversial. Issues of Public Importance, 29 Fed Beg 10415 (1964).
The tatutory authority of the Commission to promulgate this doctrine
and related re.yulations derives from the mandate to the "Commission
;rom tin e to tin,e, as public convenience, interest, or necessity requires,
to promu4,ate "surb r1,1. a.nd regulations and prescribe such restrictions.
and conditions . . , as may he necessary to carry out the provisions of
!the Act! . , ..." 47 USC §§303, 303(r).

17/ See John J. Dempsey, P & F Radio Reg 615 (1950); see also Metropolitan
Broadcasting Corp. , 19 P & F Radio Reg 602 (1960); The Evening News
Association, 6 P & F Radio Reg 283 (1950).

18/ If _the broadcaster presents one side of a question, and does not wish to
present the other side himself, he can fulfill his fairness obligation by
announciuf; his willingness to broadcast opposing views by volunteers.
See Mid-Florida Television Corp. , 40 FCC 620 (1964), if the broadcaster
rejects a volunteer spokesman as "inappropriate," he must seek out
others. See Richard G Ruff, 19 FCC 2d 838 [19 RR 2d 43] (1969). The
broadcaster must provide free time for the presentation of opposing views
if sponsorship is unavailable See Cullman Broadcasting Co. , 25 P
Radio Reg 895 (1963).

.Appiicahi 1 i ty of the Fiarness Doctrine in the Handling of Controversial
Issues of Public Importance, supra, n. 1 6, at i 0124.
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should be covered, how much time should be allocated, which spokesmen

should appear, and in what format. " 20/ Thus, the Fairness Doctrine doe;:44ar

not in any sense require broadcasters to allow "non-broadcaster" speakers

to use the airwaves to express their own views on controversial issues of

public importance. 21/ On the contrary, broadcasters may meet their fair-

ness responsibilities through presentation of carefully edited news programs,

paneldiscussions, interviews, and documentaries. As a result, broadcasters

retain almost exclusive control over the selection of issues and viewpoints to

be covered, the manner of presentation and, perhaps most important, who

shall speak. Given this doctrinal framework, I can only conclude that the

Fairness Doctrine, standing alone, is insufficient - in theory as well as in

practice - to provide the kind of "uninhibited, robust, and wide-open" ex-

change of views to which the public is constitutionally entitled.

As a practical matter. the Court's reliance on the Fairness Doctrine as an

"adequate" alternative to editorial advertising seriously overestimates the

ability - or willingness - of broadcasters to expose the public to the "widest

possible dissemination of information from diverse and antagonistic

sources. " 22/ As Professor Jaffe has noted, "there is considerable possi-

bility that the broadcaster will exercise a large amount of self-censorship

20/ Notice of Inquiry: The Handling of Public Issues Under the Fairness

Doctrine and the Public Interest Standards of the Communications Act,

30 FCC 2d 26, 28 (1971); see also Applicability of the Fairness Doctrine

in the Handling of Contro-,,ersial Issues of Public Importance, supra. n.

16, at 10416; Report in the Matter of Editorializing by Broadcast Licens-

ees, supra, n. 16.

21/ Thus, the Fairness Doctrine must be sharply distinguished from the

"equal time" requirement, which provides that a broadcaster who affords

airtime to one political candidate must make equal time available to other

candidates for the same office. 47 USC §315. See also Nicholas Zap.ple,

23 FCC 2d tor [i9 RR Zd 421] (1970) (extension of "equal time" rule to

cover a candidate's supporters where spokesmen for other candidates

are permitted to purchase airtime). Similarly, the Fairness Doctrine

must, not be confused with the Commission's "personal attack" and

"political editorializing" rules which were upheld in Red Lion Broad-

casting Co. v. FCC, supra. The "personal attack" rule provides that

"when, during the presentation of views on a controversial issue of public

importance, an attack is made on the honesty, character, integrity, or

like personal qualities of an identified per the licensee roust notify

the person attacked and offer him an opportunity to respond. 47 CFR

§73. 123. The "political editorializing" rule provides that when a licensee

endorses a candidate for political office it must give other candidates or

their spokesmen an opportunity to respond. See, e. g. , 47 CFR §73.123.

Thus, unlike the Fairness Doctrine, the "equal time," "personal attack,"

and "political editorializing" rules grant a particular group or individual

a limited "right of access" to the airways not subject to the "journalistic

supervision" of the broadcaster.

?.?./ Associated Press v. United States, 326 US 1, 20 (1945).
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and try to avoid as much controversy as I safely can. " 23/ Indeed, in

• light of the strong interest of broadcasters in maximizing thcir audience, and

therefore their profits, it seems almost naive to expect the majority of broad-

casters to produce the variety and controversiality of material necessary to

reflect a full spectrum of viewpoints. Stated simply, angry customers are

not good customers and, in the commercial world of mass communications,

it is simply "bad business" to espouse - or even to allow others to espouse -

the heterodox or the controversial. As a result, even under the Fairness

Doctrine, broadcasters generally tend to permit only established - or at

least moderated - views to enter the broadcast world's "marketplace of

ideas. " 24/

Moreover, the Court's reliance on the Fairness Doctrine as the sole means

of informing the public seriously misconceives and underestimates the public's

interest in receiving ideas and information directly from the advocates of

•

•

•

23/ Jaffe, The Editorial Responsibility of the Broadcaster: Reflectious on

Fairness and Access, 85 Harv. L. Rev, 768, 773 n. 26 (1972).

24/ See generally D. Lacy, Freedom and Communications 69 (1961); Mallamud,

The Broadcast Lic - nsee as Fiduciary: Toward the Enforcement of Dis-

cretion, 1973 Duke L J. 89, 94-95, 98-99; Jaffee, supra, n. 23, at 773,

26; Canby, The First Amendment Right to Persuade: Access to Radio

and Television, 19 U. C. L, A. L. Rev. 723, 72.7 (1972); Malone, Broad-

casting, The Reluctant Dragon: Will the First Amendment Right of Access

End the Suppressing of Controversial Ideas? 5 U. 2viich, 3, B. Rev. 193,

205-211, 216 (1972); Johnson & Weston.- A Tweniieth Century Soapbox:

The Right to Purchase Radio and Television Time, 57 Va. L. Rev. 547

(1971); Darron, Access to the Press - A New First Amendment Right,

80 Harv. L. Rev. 1641 (1967); Note, Free Speech and the Mass Media,

57 Va. L. Rev. 636 (1971); Note, A Fair Break for Controversial Speakers•

Limitations of the Fairness Doctrine and the Need for Individual Access,

39 Geo. Wash. L. Rev. 532 (1971); Note, Wasteland Revisited: A Modest

Attack Upon the FCC's Category System, 17 U. C. L. A. L. Rev. 868, 870-
875 (1970); Comment, Freedom of Speech and the Individual's Right of

Access to the Airways, 1970 Law & Social Order 424, 428; Note, FCC's

Fairness Regulations: A First Step Towards Creation of a Right of Access

to the Mass Media, 54 Corn, L. Rev. 294, 296 (1969).

Although admitting that the Fairness Doctrine "has not always brought to

the public perfect or indeed even consistently .hieh quality treatment of

all public events and issues," the Court nevertheless suggests that a

broadcaster who fails to fulfill his fairness oblit4a.tions does so "at the

risk of losing his license. " Ante, at 93n The Court does not cite a

single instance, . e.vever, in which this sanction has ever been invoked

because of a brce.:caster's failure to comply with the. Fairness Doctrine.

Indeed, this is not surprising, for the Commission has acted with great

reluctance in this area, intervening in only the most extreme cases of

broadcaster abuse. See Mallanutd, supra, at 115-122: Canby, supra, at

72'3-727; Mallone, supra, a% 215-216; see also Cox S.: Johnson, Broad-
casting in America and the FCC's License Renewal Process: An

Oklahonia Case Study, 14 FCC 2d 1 (1969)-
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";";'! • )those ideas without the interposition of journalistic middlemen. Under
the Fairness Doctrine, broadcasters decide what issues are "important,"
how "fully" to cover them, and what format, time and style of coverage are
"appropriate. " The retention of such absolute control in the hands of a few
government licensees is inimical to the First Amendment, for vigorous,
free debate can be attained only when members of the public have at least
some opportunity to take the initiative and editorial control into their own
hands.

Our legal system reflects a belief that truth is best illuminated by a collision
of genuine advocates. Under the Fairness Doctrine, however, accompanied
by an absolute ban on editorial advertising, the public is compelled to rely
exclusively on the "journalistic discretion" of broadcasters, who serve in
theory as surrogate spokesmen for all sides of all issues. This separation
of the advocate from the expression of his views can serve only to diminish
the effectiveness of that expression. Indeed,, we emphasized this fact in Red
Lion: 25/

"Nor is it enough that he should hear the arguments of adversaries
from his own teachers, presented as they state them, and accom-
panied by what they offer as refutations. That is not the way to do
justice to the arguments, or bring them into real contact with his
own mind. He must be able to hear them from persons who actually
believe them; who defend thorn in earnest, and do their very utmost
for them. "

Thus, if the public is to be honestly and forthrightly apprised of opposing
views on controversial issues, it is imperative that citizens be permitted at
least some opportunity to speak directly for themselves as genuine advocates
on issues that concern them.

Moreover, to the extent that broadcasters actually permit citizens to appear
on "their" airwaves under the Fairness Doctrine, such appearances. are sub-
ject to extensive editorial control. Yet it is clear that the effectiveness of
an individual's expression of his views is as dependent on the style and format
of presentation as it is on the content itself. And the relegation of an individ-
ual's views to such tightly controlled formats as the news, documentaries,
edited interviews, or panel discussions may tend to minimize, rather than
maximize the effectiveness of speech. Under a limited scheme of editorial
advertising, however, the crucial editorial controls are in the speaker's
own hands.

Nor is this case concerned solely with the adequacy of coverage of those
views and issues which generally are recognized as "newsworthy. " For also
at stake is the right of the public to receive suitable access to new and
generally unperceived ideas and opinions. Linde r the Fairness Doctrine, the
broadcaster is required to present only "renresentative community views and
voices on controversial issues" of public importance. 26/ Thus, by definition

2 -;/ Red Lion Proadcasting Co. v. FCC, supra, at 392 n. 18, quoting J. Mill,
On Liberly 32 (R. McCallum ed. 1947).

26/ Democratic National Committee, supra, n. 1, at 222.
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Vairness Doctrine tends to perpetuate coverage of those "views and

voices" that are already established, while failing to provi
de for exposure of

Othc public to those "views and voices" that are nov
el, unorthodox or unrepre-

sentative of prevailing opinion. 27/

Finally, it should be noted that the Fairness Doctrine permits
, indeed

requires, broadcasters to determine for themselves which views and issues

are sufficiently "important" to warrant discussion
. The briefs of the broad-

caster-petitioners in this case illustrate the type of "journalistic discretion"

licensees now exercise in this regard. Thus, ABC suggests that it would

refuse to air those views which it considers "scandalous" or "crackpot," 28
/

while CBS would exclude those issues or opinions that are "insig
nificant" 29/

or "trivial. " 30/ Similarly, NBC would bar speech that stray
s "beyond the

bounds of normally accepted taste," 31/ and WTOP would protect the public

from subjects that arc "slight, parochial or inappropriate. " 32/

The genius of the First Amendment, however, is that it has alwa
ys defined

what the public ought to hear by permitting speakers to say what they wis
h

As the Court of Appeals recognized, "Ht has traditionally been thought that

the best jurle of the importance of a particular viewpoint or issue is the

individual or group holding the viewpoint and wishing to communicate it to

others_ " 450 F2d at 656. Indeed, "supervised and ordained discussion" is

directly contrary to the underlying purposes of the First Amendment, 33/

for that Amendment "presupposes that right conclusions are more likely to

be gathered out of a multitude of tongues, than through any kind of authorita-

tive selection. " 34/ Thus, in a related context, we have explicitly recognized

Ill 27/ Indeed, the failure to provide adequate means for groups and individuals

to bring new issues or ideas to the attention of the public exPlnins, at n

least to some extent, "the development of new media to convey unorthodox,

unpopular, and new ideas. Sit-ins and demonstrations testify to . . . the

inability to secure access to the conventional means of reaching and chang-

ing public opinion. [For by] the bizarre and unsettling nature of his

technique, the deinonstrator hopes to arrest and divert attention long

enough to compel the public to ponder his message. " Barron, supra,

n 24, at 1647, cf. Adderley v. Florida, 385 US 39, 50-51 (1966)

(Douglas, J. , dissenting).

28/ Brief for American Broadcasting Companies, Inc. 52.

29/ Brief for Columbia Broadcasting System, Inc. 34

30/ Id , at 40

31/ Brief for National Broadcasting Company, Inc. 10.

32/ Brief for Post-Newsweek Stations, Capital Area, Inc. 31.

3.31 "linker v Des Moines Independent Communi4 School District, 393 US

503 (1969)

3.1/ United States v. Associated Press, 52 F Supp 362, 372 (SDNY 1943),

aff'd, 326 US 1 (l94). See also Thomas v Collins, 323 US 516, 545

(1945) (Jackson, J. , concurring).•
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that editorial advertisements constitute "an important outlet for the
promulgation of information and ideas by persons who do not themselves

have access to [medial facilities, " and the unavailability of such editorial
advertising can serve only "to shackle the First Amendment in its attempt to
secure the widest possible dissemination of information from diverse and
antagonistic sources. " New York Times Co. v. Sullivan, supra, at 266.

The Fairness Doctrine's requirement of full and fair coverage of controversial
issues is, beyond doubt, a commendable and. indeed, essential tool for effec-
tive regula.tion of the broadcast industry. But, standing alone, it simply can-
not eliminate the need for a further complementary airing of controversial
views through the limited availability of editorial advertising. Indeed, the
availability of at least some opportunity for editorial advertising is impera-
tive if we are ever to attain the "free and general discussion of public
matters [that] seems absolutely essential to prepare the people for an intelli-
gent exercise of their rights as citizens. " Grosjean v. American Press Co. ,
297 US 233, 250 (1936).

III

Moreover, a proper balancing of the competing First Amendment interests at

stake in this controversy must consider, not only the interests of broadcasters

and of the listening and viewing public, but also the independent First Amend-

ment interest of groups and individuals in effective self-expression. See,

c. g. , T. Emerson, Toward a General Theory of the First Amendment 4-7

(1967); Z. Chafee, Free Speech in the United States 33 (1941). "[S]peech con-

cerning public affairs . . is the essence of sell-government, " Garrison v.

Louisiana, 379 US 64, 4-75 (1964), and the first Amendment must therefore

safeguard not only the right of the vablic to hoar_ debate, Out also the right of

individuals to Da.rticinate in that debate and to attempt to persuade others to
their points of view. See, e. g. , 'Thomas v, Collins, 323 US 516, 537 (1945);

cf. NAACP v. Button, 371 US 415, 429-430 (1963). And, in a time of

apparently growing anonymity of the individual in our society, it is imperative
that we take special care to preserve the vital First Amendment interest in
assuring "seli-iuliiliwent. [of expression] for each individual. " Police Dept.
of Chicago v. Mosley, 408 US 92, 96 (1972). For our citizens may now find
greater than ever the need to express their own views directly to the public,
rather than through a governmentally appointed surrogate, if they are to feel
that they can achieve at least some measure of control over their own
destinies.

in light of these considerations, the Court would concede, I assume, that our
citizens have at least an abstract right to express their views on controversial
issues of public importance. But freedom of speech does not exist in the
abstract. On the contrary, the right to speak can 11ouri11 only if it is allowed
to operate in an effective forum — whether it be a public park, a schoolroom,
a town meeting hall, a soapbox, or a radio and television frequency. For in
the absence of an effective means of communication, the. right to speak would
ring hollov.. indeed. Arid, in recognition of these principles, we have con-
sistently held that the First Amendment embodies not only the abstract right
to be free from censorship, hut also the ri(411t of an individual to utilize an
appropriate and effective Medium for the eNpression of his views. See, e. g.
Lloyd Corp. , Ltd. v. Tanner, 407 US 551,. 559 (1972); Tinker v. Des Moines
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. Independent Community School District, 393 US 503 (1969); Amalgamated

Food Employees Union Local 590 v. Logan Valley Plaza, Inc. , 391 US 308

Ai (1 9 6 8 ) ; Bro\vn v. Louisiana, 383 US 131 (1966); Edward's v. South Carolina,

372 US 229 (1963); Kunz v. New York, 340 US 290 (1951); Marsh v. Alabama,

326 US 501 (1946); Jamison v. Texas, 318 US 413 (1943); Schneider v. State,

308 US 147 (1939); Hague v. CIO, 307 US 496 (1939)..

•

Here, of course, there can be no doubt that the broadcast frequencies

allotted to the various radio and television licensees constitute appropriate

"forums" for the discussion of controversial issues of public importance. 35/

Indeed, unlike the streets, parks, public libraries and other "forums" that

we have held to be appropriate for the exercise of First Amendment rights,

the broadcast media are dedicated specifically to communication. And, since

the expression of ideas — whether political, commercial, musical or other-

wise — is the exclusive purpose of the broadcast spectrum, it seems clear

that the adoption of a limited scheme of editorial advertising would in no

sense divert that spectrum from its intended use. Cf. Lloyd Corp. , Ltd. v.

Tanner, supra, at 563: Amalgamated Food Employees Union Local 590 v.

Logan Valley Plaza, Inc. , supra, at 320.

Moreover, it is equally clear that, with the assistance of the Federal Govern-

ment, the broadcast industry has become what is potentially the most efficient

35/ The Court does make the rather novel suggestion, however, that editorial

advertising might indeed he "inappropriate" because "listeners and viewers

constitute a 'captive audience. j" Ante, at 928. In support of this proposi-

tion, the Court cites our decisions in PuLlic Utilities Commission v. Pollak,

supra, and Kovacs v. Cooper, 336 US 77 (1949).• In Pollak, however, we

explicitly reiecte(1 a claim that the broadcasting of radio programs in

streetcars violated the First and Fifth Amendment rights of passengers

who did not wish to listen to those programs. And in Kovacs, although

we upheld an ordinance forbidding the use on public streets of sound

trucks which emit "loud or raucous noises, " we did so because the

ordinance was concerned, not with the content of speech, but rather with

the offensiveness of the sounds themselves. Here, however, the Court

seems perfectly willing to allow broadcasters to continue to invade the

"privacy" of the home through commercial advertising and even contro-

versial programming under the Fairness Doctrine. Thus, the Court

draws it:, line solely on the basis of the content of the particular speech

involved and, of course, we have consistently held that, where content is

at issue, constitutionally protected speech may not be prohibited because

of a "mere desire to avoid the discomfort and unpleasantness that always

accompany an unpopular idea. " Tinker v. Des Moines Independent Com-

munity School District, supra, at 509; see, e. g. Grayned v. City of

Rockford, 408 US 104, 117 972). The suggestion that constitutionally

protected speech may be banned because some persons may find the ideas

expressed offensive is, in itself, offensive to the very meaning of the

First Amendment.

Page 972 Report No. 2,6-23 (6/6/7'1)
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and effective "marketplace of ideas" eve: devised. 36/ Indeed, the

electl.onic media are today the public's primary source of informa-

tion," 37/ and we have ourselves recognized that broadcast "technology .

supplants atomized, relatively informal communication with mass media as

a prime source of national cohesion and news . . • . " Red Lion Broad-

casting Co. v FCC, supra, at 386 n. 15. Thus, although "full and free dis-

cussion" of ideas ma.y have been a reality in the heyday of political pam-

phleteering, modern technological developments in the field of communica-

tions have made the soapbox orator and the leafleteer virtually obsolete.

And, in light of the current dominance of the electronic media as the most
effective means of reaching the public, any policy that absolutely denies

citizens access to the airwaves necessarily renders even the concept of "full

and free discussion.' practically meaningless.

Regrettably, it is precisely such a policy that the Court upholds today. And,

since effectuation of the individual's right to speak through a limited scheme

of editariata.O.yertising can serve only to further, rather than to inhibit, the

---- public's interest in receiving suitable exposure to "uninhibited, robust, and

wide-open" debate on controversial issues, the challenged ban can be upht-ld

only if it is determined that such editorial advertising would unjustifiably

impair the broadcaster's assertedly overriding interest in exercising

absolute control over "his" frequency. 38/ Such an analysis, however, hardly

36/ Indeed, approximately 95a:c of American homes contain at least one

television set, and that set is turned on for an average of more than five

and one-half hours per day. See bearings on H. K. 17,72.1 before the

Subcommittee on Cemmuni.cations and Power of the House Committee on
Interstate and Foreign Commerce, 91st Cong. , 2d Sess. , 7 (1970) (state-
ment of Deal! Burc.h, Chairman of the Federal Communications Cornn-lis-
sion), As to the potential influence of the electronic media on American
thought, see generally A. Krock, The Consent of the Governed 66 (1971);
B. Mendelsohn & I. Crespi, Polls, Television, and the New Politics 256,
264 (1970); Malone, supra, n. 24, at 197.

37/ H. R. Rep. No. 91-257, 91st Cong. , 1st Sess. , 6 (1969). According to
one study, 670 of Americans prefer the electronic media to other sources
of information, See C. Wyckoff, The Image Candidates 13-1.4 (1968)

See also Amendment of §;73. 35, 73. 240, and 73, 636 of the Commiselon's
Rules, 22 FCC Zd 339, 344 (1970) (59% of Americans depend on television.
as their principal source of news)

38/ It should be noted that, although the 1..'airness Doctrine is at least arguably
relevant to the public's interest in receiving suitable exposure to "unin-
hibited, robust, and wido-open" deb!te on controversial issues, it is not
in any sense relevant to the individual's interest in obtaining access to the
airwaves for the purpose of effective self-expression.. For the individual's
interest in expressing his ov..n views in a manner of his own choosin;! is an
inherently personal one, and it can never be satisfied by the expression
of "similar" views by a surrogate spokesman.

•
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reflects the delicate balancing of interests that this sensitive question demands,
Indeed, this "absolutist" approach wholly disregards the competing First
Amendment rights of all "non-broadcaster" citizens, ignores the teachings of
our recent decision in Red Lion Broadcasting Co. v. FCC, supra, and is not
supported by the historical purposes underlying broadcast regulation in this
Nation.

Prior to 1927, it must be remembered, it was clearly recognized that the
broadcast spectrum was part of the public domain. As a result, the alloca-
tion of frequencies was left entirely to the private sector, 39/ and groups and
individuals therefore had the same right of access to radio facilities as they
had, and still have, to the printed press — that is, "anyone who will may
transmit. " 40/ Under this scheme, however, the number•of broadcasters
increased so clrernatically that by 1927 every frequency was occupied by at
least one station, and many were occupied by several. "The result was con-
fusion and chaos. With everybody on the air, nobody could be hear-el. "
National BroacicaThiing Co. v, United States, 319 US 190, 212 (1943). It soon
became "apparent that broadcast frequencies constituted a scarce resource
whose use could be regulated and rationalized only by the Government. " Red
Lion Broadcasting Co. v. FCC, supra, at 376. Thus, in the Radio Act of
1927, 44 Stat 1162 (1927), Congress placed the broadcast spectrum under
federal regulation and sought to reconcile competing uses of the airwaves by
setting aside a limited „umber of frequencies for each of the important uses
of radio. 41/ And, since the number of frequencies allocated to public broad-
casting was necessarily limited, the Government was compelled to grant
licenses to some applicants while denying them to others. See generally Red
Lion Broadcasting Co. v. FCC, supra, at 375-377, 388; National Broadcast-
ing Co. v. United States, supra, at 210-214.

Although the overriding need to avoid overcrowding of the'airwaves clearly
justifies the imposition of a ceiling on the number of individuals who will be
permitted to operate broadcast stations 42/ and, indeed, renders it "idle to

39/ Indeed, pre-1927 regulation of radio gave no discretion to the Federal
Government to deny the right to operate a broadcast station. See 1 A.
Socolow, The Law of Radio Broadcasting 38 (1939); H. Warner, Radio &
Television Law 757 et seq. (1948); see generally National Broadcasting
Co. V. United States, 319 US 190, 210-214 (1943).

40/ 67 Cong. Rec. 5479 (Rep. White).

41/ These include, of course, not only public broadcasting, but also "amateur
operation, aircraft, police, defense, and navigation .. • . " Red Lion
Broadcasting Co. v. FCC, supra, at 388.

42/ Although this licensing scheme necessarily restricts the First Amend-
ment rights of those groups or individuals who .are denied the "right." to
.operate a broadcast station, it does not, in and of itself, violate the First
Amendment. For it has long been recognized that when "[C]onflicting
demands on the same [forum] . . • compel the [Government] to make

Pane

[Footnote continued on following page]

974 roporti4o. Z6-2.3 (6/(/73)

'7*



•

MIS. 1NC v Dr:MOGI:ATI:IC NATIONAL COMMITTEE  

ri
V.

t*;\ •

posit an unabridgeable First Amendment right to broadcast comparable

to the right of every individual to speak, write, or publish, " 43/ it does

not in any sense dictate that the continuing First Amendment rights of all non-

licensees be brushed aside entirely. Under the existing system, broadcast

licensees are granted a preferred status with respect to the airways, not

because they have competed successfully in ,the free market but rather,

"because of their initial government selection. . . . Red Lion Broad-

casting Co. v. FCC, supra, at 400. And, in return for that "preferred

status," licensees must respect the competing First Amendment ri,ghts of

others. Thus, althoull the broadcaster has a clear First Amendment right

to be free from Government censorship in the expression of his own views 44/

and, indeed, has a significant interest in exercising reasonable journalistic

control over the use of his facilities, "[tlhe right of free speech of a I.:roar:-

caster . . does not  embrace a  right to snuff out the free speech of  others. "

Id. , at 387. Indeed, after careful consideration of the nature of broadcast

regulation in this country, we have specifically declared that

. . as far as the First Amendment is concerned those who are

licensed stand no better than those to whom licenses are refused.

A license permits broadcasting, but the licensee has no constitu-

tional right to . . . monopolize a radio frequency to the exclus-

sion of his fellow citizens. " Id. , at 389.

Because I believe this view is as sound today as when voiced only four years

ago, I can only conclude that there is simply no overriding First Amendment

interest of broadcasters that can justify the absolute exclusion of virtually all

of our citizens from the most effective "marketplace of ideas" ever devised.

This is not to say, of course, that broadcasters have no First Amendment

interest in exercising journalistic sunervision over theuse of their facilities.

On the contrary, such an interest does indeed exist, and it is an interest that

must be weighed heavily in any legitimate effort to balance the competing First

Amendment interests involved in this case. In striking such a balance, how-

ever, it must be emphasized that this case deals only, with the allocation of

42/ [Footnote continued from preceding page]

choices among potential users and uses," neutral rules of allocation to

govern that scarce communications resource arc not per se unconstitu-

tional. Police Dept. of Chicago v. Mosley, 408 US 92, 98 (197?.); cf.

Cox v. Louisiana, 379 US 536, 554 (1963); Cox v. New Hampshire, 31?.

US 369, 374 (1940); Schneider v. State, 308 US 147, 160 (1939). And, in

the context of broadcasting, it would be ironic indeed "if the First Amend-
ment, aimed at protecting and furthering communications, prevented the
Government from making radio communication possible. . by limiting
the number of licenses so as not to overcrowd the spectrum. " Red Lion
Broadcasting Co. V. FCC, supra, at 389.

43/ Red Lion Broadcasting Co. v. FCC, supra, at 388.

44/ See, c. g. , 47 USC §326.
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advertisiria time — airtime that broadcasters regula
rly relinquish to others

'w
ithout the retention of significant editorial cont

rol. Thus, we arc concerned

ere not with the speech of broadcasters 
themselves :45/ but, rather, with

their "right" to decide which other individ
uals will he given an opportunity to

speak in a forum that has already been opened 
to the public.

Viewed in this conte.:t, the absohlte ban on edit
orial advertising seems

particularly offensive because, although broadcaste
rs refuse to sell any air-

time whatever to groups or individuals wis
hing to speak out on controversial

issues of public importance, they make such airt
ime readily available to

those "commercial" advertisers who seek to peddle
 their goods and services

to the public. Thus, as the system now operates, any person wishing to

market a particular brand of beer, soap, toothpaste, 
or deOdorant has direct,

personal, and instantaneous access to the electronic medi
a. He can present

his own message, in his own words, in any forma
t he selects and at a time

of his own choosing. Yet a similar individual seeking to discuss war, peace,

pollution, or the suffering of the poor is denied this right to
 speak. Instead,

he is compelled to rely on the beneficence of a corporate "tr
ustee" appointed

by the Government to argue his case for him.

It has long been recognized, however, that although acc
ess to public forums

may he subjected to reasonable "time, place, and manner" 
regulations, 46/

Isjelective exclusions _rom a public forum may not be based on content

alone . . . " Police Dept. of Chicago v. Mosley, supra, at 96 (emphasis

added); see, e.g. , Shuttlesworth v. City of Birmingham, 394 US 1
47 (1969);

Edwards V. South Carolina, sup-sa; Fowler v. Rhode Island, 354 US 67 (1953);

ONierriotko v. Maryland., 340 US 26S (1951); Saia v., Nevi York, 334 US 5
58 (1948).

Here, of ccufse, the differential treatment eccerded "commercial" ;
,-,ind "con-

troversial" srech clearly violates that principle. 47/ Moreover, and not

without some irony, the favored treatment given "commercial" speech 
under

the existing scheme clearly reverses traditional First Amen
dment priorities.

For it has generally been understood that "commercial" speec
h enjoys less

First Amendment protection than speech directed at the discussi
on of contro-

versial issues of public importance. See e. Breard v. City of Alexandria,

341 US 622 (1951); Valentine v. Chrestensen, 316 D. S. 52 
(1942).

•

45/ Thus, as the Court of Appeals recognized, "[i]n normal
 programming

time, closely controlled and edited by broadcasters, the constellation 
of

constitutional interests would be substantially different. " 450 F2c1, at

654.

46/ See, e. g. , Police Dept. of Chicago v. Mosley, sup
ra, at 98; Grayned v.

City of Rockford, supra, at 115; Cox V. Louisiana, supra,
 at 554; Poulos

v. New Hampshire, 3-15 US 395, 398 (1953); Cox v. New
 Hampshire,

supra, at 575-576; Schneider v. State, supra, at 160.

47/ Contrary to the Court's assertion, the existence of the Fairness Doctrine

cannot in any sense rationalize this discrimination. Indeed, the Fairness

Doctrine is wholly unrespoil.sive to the need for individual access to the

airwaves for the purpose of effective self-expression. seci also n. 38,

supra.
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The First Amendment values of in
dividual self-fulfillment through

expression and individual participation
 in public debate are central to our

concept of liberty. If theae Ni;.IllieS are to survi.ve in the age of tec
hnology,

it is essential that individuals be 
permitted at least some opportunity to

expresS their views on public issues over
 the electronic media. Balancing

those interests against the limited interest
 of broadcasters in exercisin2,

"journalistic supervision" over the mere 
allocation of advertising time that

is already made available to some m
embers of the public. I simply cannot

conclude that the interest of broadcasters 
must prevail

IV

.Finally, the Court raises the spectre of 
administrative apocalypse as justifi-

cation for its decision today. The Court's fears derive largely
 from the

assumption, iniplicit in its analysis, t
hat the Court of Appeals mandated an

absolute right of access to the airways 
In reality, however, the issue in

this case is not whether there is an a
bsolute right of access but, rather,

whether there may be an ab.so.lute_denil of such access. 
The difference is,

of course, crucial. and the Courts 
misconception of the issue seriously

distorts its evaluation of the administ
rative difficulties that an invalidation

of the absolute ban might conceivably 
entail.

Specifically, the Court hypothesizes 
three potential sources of difficulty:

(1) the availability of editorial advertisin
g might, in the absence of adjust-

ments in the system, tend to favor the 
wealthy; (Z) application of the Fairness

Doctrinc to editorial advertising might 
adversely affect the operation of that

doctrine; and (3) regulation or c.,.ditorial advertising might le
ad to an enlarge-

ment of Government control over the conte
nt of broadcast discussion. Theae

are, of course, le(aitimate and, indeed. 
important concerna. But, at the

present. timr!, they are concerns •- not reali
ties We simply have no stire '

way of knowing whether, and to what extent, 
if any, these potential difficulties

will actually materialize. The Court's bare assumption tha
t these hypothetical

problems are both inevitable and insurmount
able indicates an utter lack of

confidence in the ability of the Commission an
d licensees to adjust to the

changing conditions of a dynamic medium. This sudden lack of confidence is,

Of course, strikingly inconsistent with the 
general propositions underlying all

other aspects of the Court's approach 1.0 this 
case.

Moreover, it is noteworthy that, some 25 year
s ago, the Commission itself

declared that

. the operation of any station under the ext
reme principles

that no time shall be sold for the discussi
on of controversial public

issues is inconsistent with the concept of public interest.

'fhe Commksion recognizes that good pro
gram balance may

not permit the sale or donation of tim
e to all who may seek it for

such purposes and that difficult prob
lems calling for caruful jud g _

went on the part of stat ion manag
ement may be involved in deciding

among applicants for time when al
l cannot be accommodated How-

ever, competent management :,hou
ld be able to meet such problems

in the public interest and with fair
ness to all concerned The fact

that ii placed an arduous task on Manctger
ocnt should not be made a
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reason for evading the issue by a stric
t rule against the sale of

time for any programs of the type m
entioned. " United Broadcasting

Co. , 10 FCC 515, 518 (1945).

I can see no reason why the Commissi
on and licensees should be deemed any

less competent today than they were in 1
945. And even if intervening develop-

ments have increased the complexities 
involved in implementing a limited

right of access, there is certainly no dea
rth of proposed solutions to the

potential difficulties feared by the Court. See. c. g. , Canby, The First Amend-

ment Right. to Persuade: Access to Radio 
and Television, 19 U. C. L. A. L.

Rev. 723, 754-757 (1972); Malone, Broad
casting, the Reluctant Dragan: Will

the First Amendment Right of Access End 
Suppressing of Controversial Ideas? ,

5 U. Mich. J. L. Ref. 193, 252-269 (197?.); 
Johnson (tk. Westen, A Twentieth -

Century Soapbox: The Right to Purchase Radio
 and Television Time, 57 Va

L Rev. 574 (1971); Note, 85 llarv. L. Rev 
689, 693-699 (1974

With these considerations in mind, the Court of 
Appeals confined itself to

invalidating the flat ban alone, leaving broad lat
itude 48/ to the Commission

. and licensees to de, cion in the first instance r
easonable regulations to govern

the availabity t Iditorial;.(iverti .,4ing. rn the context of this case, this was

surely the \V! seat enure f'or if experience with the administration

of these doctrines indicates that they have the net effe
ct of reducing rather

than enhancing (Fir.o. Aniendment. values}, there will
 be time enough to recon-

sider the constitt.,tiop..1 I " Red Lion Broadcasting Co. v. F
CC,

- supra, at 393.

'or the pre:-:ent, In)wever, and unt.ii such tifne a s L he ".,. e af...oertedly uo,,er-
IR

riding" administrative difficulties actually mate
rialize. if ever, 1 must agree

with the conclusion of the Court. of Appeals that 
althouo,r, "it iii:iy tinsettl,i ;-;orne

of us to see an antiway message or a political 
Darty message ir, the accustomed

place of a soap or beer commercial . . . we m
ust not ccjuate what is hz.ibitua I

with what is right — or what is constitutional. A society already so saturated

,. with commercialism can well afford another 
outlet for speech on public issues.

All that we may lose is some of our apathy '"1..9/

48/ The Court of Appeals did, how
ever , sin410F:t certain possible c:onteyorf; of

implementation. For example, the court noted that broadcas
ters should

be permitted '' to pia cc an out.: 
ide limit on the total amount of editorial

advertising they \\ ill sell, " and " r ea 
sonzdde regulation of the placement

of advertisements is altogether pr
oper. " 450 1"2d, at 663.

49/ 450 F2d, ati.)65-666.
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CAMPAIGN FINANCING
AND POLITICAL FREEDOM

The conviction that something has gone awry in our political process
is again growing stronger in the United States Congress. In particular,
the view that wealth has excessive influence on election results and
that election campaigns are too costly seems almost a routine assump-
tion. These claims come on the heels of the Federal Election Campaign
Act of 1971, a restrictive law regulating the contribution and use of
campaign money. That act has been greeted by constitutional authori-
ties with comments ranging from "would seem to violate the First
Amendment" ' to "flatly unconstitutional" 2 and has been challenged
by lawyers for the New York Times as "shot through with constitu-
tional deficiencies.' Hence considerable caution would seem war-
ranted before federal regulation of campaign financing is expanded.
Nevertheless, the Congress is seriously considering even more drastic
legislation.

The principal proposals now under debate are relatively old and
deceptively simple. In general outline they include a substantial
subsidy from public funds to be given to federal candidates to pay all
or part of their campaign costs.4 This subsidy would be complemented
by legal limits on (1) the amount spent by a candidate or those
furthering a candidacy and (2) the size of individual financial con-
tributions to a candidate's campaign.

1 A. Rosenthal, Federal Regulation of Campaign Finance: Some Constitutional
Questions (Princeton, N. J.: Citizens' Research Foundation (ed.), 1972), p. 63.
2 Statement of Alexander Bickel, ibid., p. 66.

3 Brief for New York Times as amicus curiae, p. 16, American Civil Liberties
Union v. Jennings, Civil No. 1967-72 (D.D.C., 1972).

See, for example, S. 1103, 93d Congress, 1st session (1973); hereinafter referred
to as the Hart bill, after its author, Senator Hart.
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Such proposals are of critical importance. If adopted, they will
alter the political process and may have results transcending the issue
of campaign financing. Moreover, because they regulate campaign
advocacy, they may interfere with freedom of expression.

The proposals ought, therefore, to be implemented only after a

persuasive demonstration of necessity and after a weighing of all

potentially undesirable effects. The position taken here is that the
case for further regulation, when scrutinized, seems based on specu-
lation rather than demonstrated fact, ignores the grave dangers to
a free society such regulation threatens, and emanates in part from

groups which have political interests of their own to further.

1. Campaign Money in Perspective

The Functions of Private Campaign Money. Much of the doomsday

rhetoric accompanying discussions of campaign finance can be dis-
counted as political exaggeration. Candidates seem never to lose

because the public is indifferent to them or to their platforms; they
seem to lose because they cannot raise enough money. Tom Wicker

tells us that Fred Harris and Paul McCloskey saw their campaigns
founder "for want of means to wage a primary campaign," 5 a state-
ment that is true in the same sense that if a mayoral candidate in
New York City were exposed as Martin Bormann, his withdrawal
statement would mention only difficulties in raising campaign funds.

Lack of campaign money provides a face-saving exit from a deli-
cate (losing) situation. Thus, many attributed Senator Humphrey's
loss in the California primary to Senator McGovern's money, and
his loss to President Nixon to Nixon's money.

No one denies that elections are expensive, but the importance
of money is almost universally exaggerated. Although allegations
about the high campaign costs of recent years are repeatedly made,
we really do not know how much was spent before the days of tele-
vision when campaign expenditures were neither open nor easily
regulable. Even now, the estimated amount spent for all elective
offices in 1972, national, state and local, was less than was spent by
each of two commercial advertisers."

Still, since campaigns are expensive, large contributions seem
an easy way to gain favor. Potential donors may be reminded of

5 Tom Wicker, "Subsidizing Politics," New York Times, June 8, 1973, p. 39, cot. 5.

6 Statement of Herbert E. Alexander, Hearings on S. 372 before the Subcommittee
on Communications of the Senate Committee on Commerce, 93d Congress, 1st
session (1973), p. 219; hereinafter referred to as Hearings.

2



their dependence on governmental decisions by public officials or
their representatives; some individuals give seemingly inordinate
amounts; finally, continued allegations seem to have generated con-
siderable skepticism about the financing of campaigns and to have
eroded confidence in the political process.

Given all this, the case for regulation cannot be summarily dis-
missed, and the roles played by private campaign money must be
carefully weighed. Certain functions are undesirable. Some donors
doubtless make contributions hoping to obtain personal favors rang-
ing from the trivial, for example, dinner invitations, to the malevolent.
Awarding ambassadorships in return for large contributions is not the
most desirable method of choosing American representatives to for-
eign nations. To exercise administrative discretion in favor of larger
political contributors, for example, in awarding a government contract,
is not only undesirable but in most cases illegal. Where the contribu-
tion follows a pointed reminder from a public official, governmental
power is misused. Similarly, we feel uneasy when an otherwise
undistinguished individual makes a serious stab at high office by
expending a family fortune.

Horror stories illustrating the misuses of campaign money
abound; but precisely because they horrify, they may obscure more
than they illuminate. Many of the roles played by private campaign
money are desirable, indeed, indispensable to a free and stable society.

Our threshold question must be whether money ought to play
any role in politics. If we value freedom, the question can safely be
answered affirmatively. All political activities make claims on society's
resources. Speeches, advertisements, broadcasts, canvassing, and so
on, all consume labor, newsprint, buildings, electrical equipment,
transportation, and other resources. Money is a medium of exchange
by which individuals employ resources to put to personal use, to work
for others, or to devote to political purposes. If political activities are
left to private financing, individuals are free to choose which activities
to engage in, on behalf of which causes, or whether to do so at all.
When the individual is deprived of this choice, either because govern-
ment limits or prohibits his using money for political purposes or
takes his money in taxes and subsidizes the political activities it
chooses, his freedom is impaired.

The argument generally advanced in response is that money is
so maldistributed that the political process is undesirably skewed.
To foreshadow the conclusions below, it may briefly be said: first,
because access to the resources most suitable for political use may be
even more unevenly distributed than wealth, limitations solely on the

3



use of money may aggravate rather than diminish the distortion;
and second, money performs many valuable functions which far
outweigh whatever harm it may do.

Candidates seeking change, for example, may have far greater
need for, and make better use of, campaign money than those with
established images or those defending the existing system. Money
is, after all, subject to the law of diminishing returns and is of less
use to the well known than to the newcomer. The existence of "seed
money" may thus be an important agent of change. Both the Wallace
campaigns and the antiwar candidacies achieved the significance
they did largely because they raised and used "new" political money.

The solicitation and contribution of money also allow citizens

who have little, or desire more, opportunity to participate meaning-

fully in the political process the chance to do so. Because of the

obsession with horror stories, we forget that persons without much

free time have few alternatives to contributions other than inaction.

Campaign contributions are also vehicles of expression for donors

seeking to persuade other citizens on public issues. A contribution to

a candidate holding convictions similar to the donor's employs the

candidate as a surrogate for the expression of those ideas. Contrib-

uting to a candidate permits individuals to pool their resources and

voice their message far more effectively than if each spoke singly.
This is critically important because it permits citizens to join a potent
organization and propagate their views beyond their voting districts.
Persons who feel strongly about appointments to the Supreme Court,
for example, can demonstrate their convictions by contributing to the
campaigns of sympathetic congressmen. Those who give money to

Mr. John Gardner's Common Cause and conceive of that act as a

form of free association and expression should not automatically deny

the same status to those who give to political campaigns.
Nor is there anything inherently wrong with contributing to

candidates who agree with one's views on broad social and economic

policies, even where those policies may benefit the donor. Obviously,
groups pursue their self-interests and seek to persuade others to

support them. That is a salient characteristic of a free political

system. Persons who seek to regulate that kind of contribution can

stand with those who would deny the vote to welfare recipients to

prevent that vote from being "bought" by promises of higher benefits.

Many such contributions also represent broad interests that

might otherwise be underrepresented. Suppose land developers mount
a campaign against proposals to restrict the use of large undeveloped

areas. Certainly they represent their own economic interests, but they

4



also functionally represent potential purchasers, an interest group
that would otherwise go unnoticed since few persons would consider
themselves future purchasers.

These functions of campaign contributions are all too often
ignored because critics of the present system mistake cause and effect.
That a senator receives large union contributions might be perceived
as the reason he often supports union causes. Is not the reverse far
more commonly the case: the candidate receives contributions because
he holds these convictions?

Contributions also serve as a barometer of the intensity of voter
feeling. In a majoritarian system voters who feel exceptionally
strongly about particular issyv may be unable to reflect their feelings
adequately in periodic vote As members of the antiwar movement
often pointed out, the strength of their feelings as well as their num-
bers should have been taken into account. Indeed, if a substantial
group feels intensely about an issue, a system which does not allow
that feeling to be heard effectively may well be endangered. Cam-
paign contributions are perhaps the most important means by which
such intensity can be expressed. People who feel strongly about the
defense of Israel, for example, are able to voice that conviction
with greater effect through carefully directed campaign donations
than in periodic elections in which the meaning of individual votes
may be ambiguous.

This function might be discounted if large contributions reflected
only intense but idiosyncratic views. For the most part, however,
intense feelings will not generate substantial funds unless large
numbers without great wealth also share those convictions. Campaign
contributors in these circumstances serve as representatives or sur-
rogates for the entire group. That Mr. X, who favors free trade, can
make larger contributions than Mr. Y, who does not, really matters
little, since Mr. Z agrees with Mr. Y and gives heavily.

Finally, the need for campaign money weeds out candidates who
lack substantial public support. An attractive candidate with an
attractive issue will draw money as well as votes. Money dries up
because the candidate has little public support more often than public
support dries up because the candidate has little money!' To avoid
the anarchy of an overabundance of candidates, this function must be
performed. Campaign contributions do just that and in a way that

7 See, generally, Robert A. Dahl, A Preface to Democratic Theory (Chicago:
University of Chicago Press, 1956).
8 David A. Leuthold, Electioneering in a Democracy: Campaigns for Congress
(New York: John Wiley and Sons, 1968), pp. 67-68.
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roughly reflects voter support, or at least reflects it as well as any
known alternative. Senator Harris could not raise funds because he
had lost his political base in Oklahoma and was mining a political
vein already being worked by Senator McGovern. And Congressman
McCloskey's campaign was an attempt to capitalize on one issue
rather than a serious bid for the nomination.

Private Campaign Money: Where Is the Balance? Does the available
evidence support the claims that the undesirable functions of private
campaign money outweigh the desirable? If so, does that evidence
call for regulation of the breadth and scope being suggested? To both
these questions, the answer is no.

The strongest case for the proponents of regulation is that of
money being used to gain personal favor through the exercise of
executive discretion. But even with full credit given to all the allega-
tions, the call for over-arching restrictive laws cannot be justified.
Ambassadorships, for instance, are subject to a veto by the very same
Senate that seeks to regulate campaign financing. Similarly, if
government contracts are being awarded to large campaign contribu-
tors, the irresistible conclusion is that it is the process of determining
awards that is fundamentally wrong. Ending the use of private money
will not eliminate political influence. Contracts will simply be
awarded to those displaying political loyalty in other ways.

Where the candidacies of the rich are concerned, the allegations
about wealth also contain truth but are of inconclusive impact. Other-
wise, one must conclude that the political careers of Nelson
Rockefeller and the Kennedys, for example, are illegitimate, a con-
clusion from which one ought to shy because their political success
is so obviously based on more than wealth. The allegations fail in not
demonstrating a net harm to the system. Of course, wealth aids a
candidate in a way that seems unfair. But if the influence of campaign
money were eliminated, even more irrational factors, for example,
the media exposure which falls to astronauts and sportscasters (Sena-
tor Cosell?), might become more significant. Nor is there evidence
that the political behavior of office holders with personal wealth
differs greatly from that of those without.

In any event, where wealth alone generates the candidacy, the
evidence does not support the more extreme charges. Two recent
candidacies alleged to be wholly based on personal wealth—those of
Mr. Metzenbaum of Ohio and Mr. Ottinger of New York—failed in
the general election. (Had Mr. Metzenbaum not run, the Democratic
candidate would have been John Glenn.) If campaign money is so
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important an issue, persons running against the wealthy can use
it to their advantage.

No one seriously contends that money has been decisive in
presidential elections." Of course, candidates of third parties raise •
less money, but that is to be expected because of their weakness at
the polls and not because fringe movements are wholly unable to
raise funds. History is replete with movements which began at the
fringe of American politics and, because they raised salient issues,
were able to attract funds and, over time, to affect the course of
American history. Consider the achievements of the NAACP Legal
Defense Fund. (Not to mention the money-raising ability of the
Black Panthers.)") And once such movements take hold, candidates
representing their points of view get campaign money.

9 The Democratic Party, for instance, elected Presidents from 1932 to 1952, but
spent less money than the Republicans. In more recent years, John Kennedy spent
his party into debt in 1960, but that may well have been necessary to overcome
what was at that time a religious disability. As one scholar computed 1960
spending, "the 1960 ratio of Democratic to Republican spending appears to have
been almost as close as the 1960 election returns." See Herbert E. Alexander,
Financing the 1960 Election (Princeton, N. J.: Citizens' Research Foundation,
1961), pp. 9-11. In 1964 Barry Goldwater considerably broadened the Republican
Party's financial base and outspent his Democratic opponent. Nevertheless, the
best-financed and most narrowly based Democratic campaign in history to that
point, plus the advantages of incumbency, more than outweighed Goldwater's
mass contributions. See ibid., pp, 7-16. The Goldwater campaign (and, to a
lesser extent, the McGovern campaign) demonstrate an interesting interrelation-
ship of two themes in the text: (1) campaign money tends to go to winners, and
(2) intensely held feelings generate funds supporting those feelings. Although
Goldwater and McGovern consistently showed poorly in the public opinion
polls, the strong philosophical convictions of their supporters nonetheless gen-
erated considerable amounts of money, especially in relatively small donations.
The Nixon 1972 victory repeated the 1960 pattern: contributions mirrored almost
exactly the eventual popular vote totals of the two major candidates. Although
both Goldwater and McGovern were swamped on election day, they at least
had an opportunity to voice the strongly held feelings of their ardent supporters.
That they did so against strongly entrenched incumbent Presidents and that
two men of such differing political persuasions could become nominees of the
two major parties only eight years apart is an amazing testimony to the freedom
and stability of American politics. The only apparent exception to the proposition
in the text accompanying this footnote is the 1968 election. Republicans outspent
Democrats in the general election campaign, but the Democrats exceeded
Republican outlays in the pre-conventions struggles for the nomination. The
political reality of 1968 thus explains the Democrats' inability to raise money:
the party began in debt and was deeply and acrimoniously split; it ended in even
greater debt and with internal turmoil still unresolved. (Ibid.)
" See Tom Wolfe, "Radical Chic," in Radical Chic and Mau-Mauing the Flak
Catchers (New York: Farrar, Straus and Giroux, 1970).



The role of the rich patron in bringing about change should not

be ignored. As Milton Friedman has noted:

Radical movements . . . have typically been supported by
a few wealthy individuals who have become persuaded—by
a Frederick Vanderbilt Field, or an Anita McCormick Blaine,
or a Corliss Lamont, to mention a few names recently prom-
inent, or by a Friedrich Engels, to go farther back. This is a
role of inequality of wealth in preserving political freedom
that is seldom noted—the role of the patron."

Many of the allegations about money blocking social change quite

simply ignore history. During the last forty years, an immense

amount of social and regulatory legislation has been enacted, this

alone refuting the assertion that campaign money is a barrier to

change. That the charges come so hard upon the extensive legislation

of the Great Society and from the very architects of those programs

seems particularly inappropriate.'"
For all the heat generated by allegations about private campaign

money, there is no body of settled scholarship to support them. No

one denies that contributions sometimes play an undesirable or even

corrupting role. But no system is without friction and, where the

system involves money, whether it be taxation, welfare or campaign

contributions, there will be abuses. Contrary to the allegations so

widely heard, however, serious scholars are generally in agreement

that money is only one factor influencing elections and that its impact

is not, on balance, either decisive or harmful.
In response to the rhetorical question, "Does money win?"

Dr. Herbert E. Alexander of the Citizens' Research Foundation, for

example, answered that money is the "common denominator helping

to shape the factors that make for electoral success. . . ." 1" He agreed

that certain minimal amounts are probably necessary, but noted that

"little is known of the marginal increment per dollar or of the differ-

ential effectiveness of the various campaign techniques." 14 Among

ilton Friedman, Capitalism and Freedom (Chicago: University of Chicago

ess, 1962), p. 17.

12 The inconclusive results of the social programs of the 1960s may be a cause

of the present flap over campaign financing. Frustrated over the failure of these

programs to produce the expected results, their proponents may automatically

assume that something must be wrong with the political process.

13 Herbert E. Alexander, "Links and Contrasts Among American Parties and

Party Subsystems," in Arnold J. Heidenheimer, ed., Comparative Political

Finance: The Financing of Party Organizations and Election Campaigns (Indian-

apolis: Heath, D. C. and Co., 1970), p. 104.

14 Ibid., p. 103.
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other possibly determining factors, Alexander listed the predisposition
of voters, the issues, group support, incumbency, chances for electoral
victory, sympathy on the part of the mass media, and a collection of
other factors (religion, divorce, and color)." On another occasion,
Dr. Alexander testified:

. . . it is well to remember that the availability of money for
a given campaign may be an inherent effect of our demo-
cratic and pluralistic system—either the constitutional right
to spend one's own money or to financially support candi-
dates with congenial viewpoints or a manifestation of popu-
larity. This is not to say that monied interests do not
sometimes take advantage of a candidate's need for funds, or
that candidates do not sometimes become beholden to special
interests. They do, but that is part of the price we pay for a
democratic system in which political party discipline is lack-
ing and the candidate (and some of the public) may value
his independence from the party."

David Adamany reached essentially the same conclusions when
he argued that "primarily, the patterns of campaign finance are a
response to the political environment; but it is also true that the
relationship is reciprocal inasmuch as the uses of money may, within
very significant limits, shape the political system." 17 The program-
matic orientation of parties and candidates is the resource Adamany
deems most important, followed by personal charisma, finance orga-
nization, incumbency, and several others." Unlike many of the
reform advocates, he believes that:

. . . a sophisticated examination shows that by most measures
Americans pay a small cost for the maintenance of an ad-
versary political process in a complicated federal system with
its many elective offices at a variety of levels of government.
. . . Even the scholarly work on campaign finance tends to
concentrate on the amounts spent, the sources from which
the money is raised, and the uses to which the money is put.
These data are all helpful, but they do not show the rela-
tionship of campaign finance to the political environment—
to the kinds of party systems, the available channels of corn-

"'Ibid., pp. 103-104.

18 Statement of Dr. Herbert E. Alexander in Hearings, p. 224.
17 David Adamany, Financing Politics: Recent Wisconsin Elections (Madison:
University of Wisconsin Press, 1969), p. 230.
18 Ibid., pp. 231-233.
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munication, and other political and social phenomena. Nor

is money ordinarily viewed as a form of functional represen-

tation by groups in the community and as just one of the

several ways in which groups may seek their policy objec-

tives through the allocation of resources to the political

process. . . . Yet much less attention is given to money as a

form of functional representation than to the very infre-
quent instances in which campaign gifts are made for the
purpose of procuring actions by public officials which would
not have been forthcoming in the absence of contributions."

Alexander Heard, in his classic work on campaign finance, The

Costs of Democracy, has concluded:

And it has been repeatedly demonstrated that he who pays
the piper does not always call the tune, at least not in poli-
tics. Politicians prize votes more than dollars.

Contrary to frequent assertions, American campaign

monies are not supplied solely by a small handful of fat

cats. Many millions of people now give to politics. Even
those who give several hundred dollars each number in the
tens of thousands.
And the traditional fat cats are not all of one species,

allied against common adversaries. Big givers show up im-
portantly in both parties and on behalf of many opposing
candidates.2°

Finally, the much respected political scientist V. 0. Key has

noted:

Considerable analysis has been made of the sources of
contributions to national committees. The findings, in
essence, seem to be that each party draws heavily on those
elements of society traditionally associated with it. . . . The
cynical view that a campaign contribution is equivalent to a
bribe at times indubitably matches the facts. Yet the signifi-
cance of money in politics can be grasped only by a view
that places party finance in the total context of the political
process. . . . That the unbridled dominance of money would
run counter to the tenets of a democratic order may be in-

disputable. On the other hand, a democratic regime that
tyrannized men of wealth would both commit injustice and
perhaps destroy its instruments of production.21

I I) Ibid., p. 244.

20 Alexander Heard, The Costs of Democracy (Chapel Hill: University of North

Carolina Press, 1960), p. 6.

21 v. 0. Key, Jr., Politics, Parties, and Pressure Groups, 5th ed. (New York:

T. Y. Crowell, 1964), pp. 495, 513.
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In the face of this scholarship, perhaps in studied ignorance of it,
stand the unsupported and impressionistic assertions of groups such
as Common Cause and the National Committee for an Effective Con-
gress. Common Cause, we are told, is presently engaged in an
empirical study designed to show "a real correlation" 22 between
contributions and legislative decisions. There should be little doubt
that such a correlation will be discovered, for two reasons. Common
Cause, after all, first made up its mind and is just now studying the
evidence. Given that, it would be foolhardy to anticipate findings
that disputed its earlier judgment. In any event, some such correla-
tion can probably be easily established, since contributions are rarely
given either at random or to one's political enemies.

Existing scholarship is thus at odds with the charges that advo-
cates of regulation make. In the absence of evidence to support these
charges, caution in treading this dangerous political terrain seems the
prudent course. Some day this evidence may come into being, but
there will be time enough then to tamper with our freedoms.

Two other considerations deserve mention. First, limiting the
use of private money in election campaigns will hardly decrease the
influence of affluent people, for direct access to resources easily
converted to political purposes is concentrated among various sectors
of the well-to-do. While the power of those who rely on contribu-
tions will decline, that of at least three groups in society will be
increased: (1) pressure groups which operate "issue" (rather than
"political") campaigns, (2) political activists with free time, and (3)
those who control the media. All three, however, represent wealth
in one form or another.

Most interest organizations such as Common Cause and the
American Medical Association (AMA) necessarily rely on large
amounts of money and generally have an affluent constituency.23
(Common Cause spent $847,856 on lobbying in 1971; the AMA spent

alter Pincus, "Raising the Money to Run," The New Republic, vol. 169, no. 12
eptember 29, 1973), p. 16.

00 23 Unions represent a constituency certainly less affluent than that of CommonCause and the AMA. Nonetheless, unions are wealthier than many other interest
groups and, because of union security clauses, can raise money very efficiently.Moreover, unions compensate for any relative lack of funds in two ways:(1) American unions have generally limited the focus of their activities to issueswhich affect only the interests of their membership, in contrast to Europeanunions, and (2) in light of the first point, union leaders have become highly skilledpolitical technicians, developing an expertise perhaps unequalled among lobbying
groups.
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$114,800.) 21 It may be more than coincidence, therefore, that Corn-

a pressure group representing relatively affluent political

activists and students, has adopted this issue as its own. Moreover,

an individual cannot spend a great deal of time leading movements

to "dump the President" without access to wealth. Restrictions on

the use of private money will also increase dependence for exposure

on the goodwill of those who control the media.
Much of this is admittedly speculative, but as long as proposals

for regulating campaign money are seriously advanced, such specula-

tion is necessary. Interestingly enough, though, many of those in the

forefront of the battle for regulation are in fact affluent and influen-

tial, rather than poor and powerless. Such ostensible self-abnegation

deserves the same scrutiny as is given to large contributions to

political campaigns.
Finally, all of the allegations about the influence of money reflect

a basic and disturbing mistrust of the people. If campaign financing

really "distorts" legislative or executive behavior, candidates can

raise its effect as an issue and the voters can respond at election time.

The call for legislation thus seems based on the belief that the voters

cannot be relied upon to perceive their own best interests.

Moreover, if one really believes the people are easily fooled and

so in need of protection, there is no end to the campaign tactics eligible

for regulation and no end to the need to increase the power of those

not fooling the public. Indeed, the most disquieting aspect of the drive

to regulate campaign money is that so many of its adherents view

themselves as possessing a monopoly of political truth. Thus, many

of the allegations about the influence of money are based on nothing

more than the fact that some pet program has not yet been approved

by Congress, a fact which the supporters of those programs can

explain only by corruption.' Since they alone act in the "public

interest," moreover, they all too of ten see little need for permitting

their opponents, who always pursue selfish interests, to further their

vision of the truth. Consider the remarks of a representative of the

National Committee for an Effective Congress when confronted with

the argument that its spending, as well as that of other groups, might

be subject to legislative control. "I'm for putting us [NCEC] out of

business," she said, "I think it's the only answer. The public interest

groups know they can never match the amount vested interests can

give. Why preserve the right to give when you know you will be at

q'Lobby Spending: Common Cause Leads Again," Congressional Quarterly,

tne 9, 1973, p. 1425.

25 Pincus, "Raising the Money to Run," p. 17.
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a disadvantage?" 26 For that matter, why preserve the right to speak
when you know you will not persuade?

2. Campaign Financing and the Law

A number of general considerations apply to all regulation of cam-
paign financing and deserve independent discussion. First, regulation
must be enacted by those in power and the desire to maintain and
increase that power will not be suspended while the legislation is
being considered. How those who allege that campaign money has
such a corrupting effect on legislators can expect those same legisla-
tors to enact "neutral" regulations on its use is one of the great
mysteries of the present debate.

The influence of self-interest on legislation regulating political
financing is everywhere to be seen by those who care to look. Even
Common Cause is, Pandora-like, worried that low limits on expendi-
tures for House of Representatives races will protect incumbents.27
And what applies to the House surely applies to every political office.

There are, moreover, inconsistencies in the 1971 law which can
only be explained by political considerations. The amount a senatorial
candidate can spend in a state, say New York, is limited, presumably
to prevent one candidate from overwhelming his opponent with a
"media blitz." Limitations on spending by presidential candidates,
however, apply nationally, rather than state by state. Since presiden-
tial elections are determined by the electoral votes of the states, not
the national popular vote, consistency would call for spending limits
state by state. Otherwise a candidate might take money properly
allocated to, say, southern and southwestern states to finance a "blitz"
in New York. That the consistent route was not chosen doubtless was
due to uncertainty as to which party would be helped, or, perhaps, to
the conviction that it would be the "wrong" party.

Finally, everyone agrees that incumbents get an unfair advantage
from governmental subsidies such as offices, the frank, paid staffs,
and so on. Removing these advantages, or, in the alternative, giving
challengers an offsetting subsidy, can be justified. Yet such legislation
is politically impossible. That fact alone casts the shadow of sus-
picion over any measure that can pass.

Free societies must shun regulation of political speech which
claims to eliminate "distortions" or to protect the public from being

26 "Financing Campaigns: Growing Pressure for Reform," Congressional Quar-
terly, July 14, 1973, p. 1880.
27 Common Cause Report from Washington, vol. 3, no. 9 (September 1973), p. 2.
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fooled. No one has a monopoly on political truth and the claim that
laws are needed to "correct" 28 the electoral process by regulating
campaign advocacy should be viewed with alarm, particularly when
those laws are passed by such interested parties. Mr. Justice Holmes
once said, in a justly famous passage:

But when men have realized that time has upset many
fighting faiths they may come to believe even more than they
believe the very foundations of their own conduct that the
ultimate good desired is better reached by free trade in ideas
—that the best test of truth is the power of the thought to
get itself accepted in the competition of the market.

Those who would regulate campaign advocacy should ponder
Mr. Holmes's view of freedom of expression and his spirit of tolerance,
for it is the complete answer to the question—"Why preserve the right
to give when you know you will be at a disadvantage?"

Because all such legislation intrudes on freedom of expression,
constitutional precedent requires that it be carefully tailored to the
harm it seeks to cure and not be overly broad. Thus where "less
drastic" measures are available to achieve the congressional objective,
the courts will invalidate a statute which encroaches on individual
liberties." Many of the proposals now under consideration seem
infected by over-breadth, for they lump all contributions together,
making no distinctions as to their sources or kinds.8'

If ambassadorships are given in return for large campaign con-
tributions, the Senate can refuse to confirm. If government contracts
are now awarded on the basis of politics, they will continue to be so
awarded whether or not there are campaign contributors. All the

28 See statement of Russell D. Hemenway, national director, National Committee
for an Effective Congress, in Hearings, p. 165.

2" Abrams v. United States, 250 U.S. 616, 630 (Holmes, J., dissenting).

34) In Aptheker v. Secretary of State, 378 U.S. 500 (1964), the Supreme Court
declared unconstitutional Section 6 of the Subversive Activities Control Act of
1950, 50 U.S.C. Section 785. That statute denied to any member of a registered
Communist organization (or one ordered to be registered) the right to apply for
a passport, or the renewal of one, or to attempt to use any such passport,
knowing of the registration. The Court, in an opinion by Justice Goldberg, noted
that "in determining the constitutionality of Section 6, it is also important to
consider that Congress has within its power 'less drastic' means of achieving
the congressional objective of safeguarding our national security. . . . The section
judged by its plain import and by the substantive evil which Congress sought to
control, sweeps too widely and too indiscriminately across the liberty guaran-
teed by the First Amendment. • . . here, as elsewhere, precision must be the
touchstone of legislation so affecting basic freedoms." 378 U.S. 500, 512-514.

al For example, all contributions over $100 must be disclosed. See p. 21.
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allegations about contracts and contributions prove is that we need
laws limiting official discretion in this area.

Those who would regulate political financing should also look
to reducing superfluous economic regulation. If milk producers make
contributions in return for higher price supports, why should not
this subsidy and all similar programs be repealed? It is no answer
to say that well-placed contributions make repeal politically impos-
sible, since that argument applies with more convincing force to
legislation forbidding contributions. "Big government" vastly in-
creases the power of public officials to give and take away and thus
creates undesirable appearances as well as temptations. It never
occurs to those who would regulate campaign financing that perhaps
a more direct remedy would be to reduce the amount of unnecessary
economic regulation. Oft times, in fact, they seem to regard that as
a fate worse than death.

In addition, regulating campaign financing through the criminal
law necessarily contemplates trials of political figures after elections.
The danger in this, one hopes, is evident to all, for prosecutions are
all too subject to political influence and all too effective a means of
silencing one's opponents. The danger is not the less because present
law contains so many complex requirements and contemplates such
extensive bookkeeping that violations are all but unavoidable.

Furthermore, all regulation of campaign financing is based on an
irrational distinction. No fully rational line separates election cam-
paigns from all of the political and propaganda activities which occur
between elections. If money is all that powerful a deceiver, it will
work its evil ways between campaigns as well as during them. If
spending by a candidate's election committee can be regulated, why
not spending by organizations like the Committee on Political Edu-
cation (COPE) or some in the Nader group. After all, The New
Republic raised the question of the propriety of Nader's Center for
Auto Safety taking money from the American Trial Lawyers Asso-
ciation when he and the association were silent on the no-fault issue."
Indeed, Mr. John Gardner himself, not to mention the representative
of the National Committee for an Effective Congress quoted above,
is reported to have urged the abolition of COPE."

Business and union groups, for example, are irrationally forced
to distinguish between "political" activities (during the campaign)

32 Leah Young, "A Chink in Nader's Armor?" The New Republic, vol. 167, no. 8
(September 2, 1972), p. 11.

33 "Witnesses Debate Campaign Funds," Washington Post, December 6, 1972,
reprinted in Hearings, p. 376.
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and "educational" activities (during the interim). The only functional
distinction between the periods is that the activities in the former
tend to focus on particular candidates. Candidates are often known
well in advance and activities designed to influence their election go
on for months before the formal campaign. Consider the following
passage, which happens to be discussing the activities of COPE, but
which is equally applicable to business and other organizations:

Federal law requires COPE to draw a line between its
political and educational activities, but in practice the dis-
tinction is difficult to maintain. . . . The educational activities
of COPE embrace a wide variety of programs, including
voter registration drives, organization of local and state
COPE units, news releases to union journals, posters and
exhibits. Most of the money, however, is spent on prepara-
tion and distribution of informational pamphlets on political
issues and candidates' voting records. In 1956, COPE dis-
tributed 30 million pieces of literature, including 10.2 million
copies of its voting record on members of Congress. In 1957,
an off-year, some 7 million pieces were distributed.
As a practical matter, COPE officials say that anything

short of a direct appeal to "Vote for Candidate X" can be
included in the category of educational activities.
A few examples will show how thin is the line, in practice,

between education and partisan politics:
Registration drives—obviously the necessary first step to

any successful political action, are non-partisan in nature,
hence educational.

Pamphlets on political issues—current ones, include
broadsides on farm policies, unemployment, the budget,
taxes, social security, school legislation—are educational,
even when they contain such partisan references as "Mr.
Eisenhower's Big Business Administration."

Voting records—in which members of Congress are scored
as being "right" or "wrong" on selected roll calls involving
many of these same issues, are educational, even though the
implications are obviously partisan. . . .
The same distinction is applied to COPE personnel. One

COPE officer told CQ that part of his own salary is switched
from the educational account to the political account after
a certain date in each campaign year.34

Laws regulating campaign financing, therefore, compel account-
ing distinctions without political significance. The statistics reflecting

34 Congressional Quarterly, March 28, 1958, pp. 384-386.
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what money was spent for "political purposes" are, moreover, wholly
inaccurate since they do not include "educational" expenses or the
fixed amounts of maintaining an organization which, with little effort,
turns to campaign work when the time comes.

Limitations on Expenditures and Contributions: Price Controls in the
Marketplace of Ideas. These limitations fall into two categories.

(1) Limits on Spending by Candidates, Those who seek to
impose limits on expenditures by candidates face a dilemma of con-
stitutional dimensions. On the one hand, if the limitation applies
only to expenditures explicitly authorized by the candidate, it will be,
in Lyndon Johnson's famous phrase, "more loophole than law."
"Independent" committees will carry on the campaign. On the other
hand, if it seeks to charge the candidate with all outlays (from
whatever source) that further his candidacy, it must give the candidate
a veto over the actions of all those who would support him through
monetary expenditures. The campaign reform law of 1971 thus
prohibits the media from charging for political advertising unless the
candidate certifies that the charge will not cause his spending to
exceed the limit. "5 The effect, therefore, is to restrict the freedom of
individuals to buy advertising supporting or, under the regulations
promulgated by the Comptroller General of the United States,3"
attacking, in some circumstances, a candidate.

Indeed, in light of decisions of the Supreme Court, there
would hardly seem reason to debate the issue at length. In Nero

:35 47 U.S.C. Section 803(b) states that "No person may make any charge for the
use by or on behalf of any legally qualified candidate for Federal elective office
(or for nomination to such office) of any newspaper, magazine, or outdoor adver-
tising facility, unless such candidate (or a person specifically authorized by such
candidate in writing to do so) certifies in writing to the person making such
charge that the payment of such charge will not violate paragraph (1), (2), or (3)
of subsection (a) of this section, whichever is applicable."
36 11 C.F.R., Section 4.5 states that: "Section 4.5: Amounts spent urging candi-
date's defeat or derogating his stand. (a) An expenditure for the use of com-
munications media opposing or urging the defeat of a Federal candidate, or
derogating his stand on campaign issues, shall not be deemed to be an expendi-
ture for the use of communications media on behalf of any other Federal candi-
date and shall not be charged against any other Federal candidate's applicable
expenditure limitation under section 104(a) of the Act and this part, unless such
other Federal candidate has directly or indirectly authorized such use or unless
the circumstances of such use taken as a whole are such that consent may
reasonably be imputed to such other candidate."

What may or may not be "reasonably imputed to such other candidate" is
not described with any specificity.
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York Times v. Sullivan,37 the Court held that a newspaper advertise-

ment on public issues was entitled to First Amendment protection.

The fact that the New York Times was paid for the advertisement
was "immaterial." 38 In Eastern Richmond President's Conference v.

Noerr Motor Freight,3" moreover, the Court held that the Sherman Act

did not apply to advertisements intended to influence legislation

specifically designed to injure competitors. In that case, certain

railroad companies had conducted a publicity campaign which was

"vicious, corrupt, and fraudulent" and "designed to foster the adop-

tion and retention of laws and law enforcement practices destructive

of the trucking business. . . ." 4" Rejecting the claim that such

activities violated the Sherman Act, the Supreme Court, through

Mr. Justice Black, stated,

It is neither unusual nor illegal for people to seek action

on laws in the hope that they may bring about an advantage

to themselves and a disadvantage to their competitors. . . .

[T]o disqualify people from taking a public position in

matters in which they are financially interested would thus
deprive the government of a valuable source of informa-
tion and . . . deprive the people of their right to petition in
the very instances in which that right may be of the most
importance to them.'"

The entire theory of the decision, therefore, rests on the First

Amendment policy of protecting groups in their efforts to influence

government to act in their interests. Moreover, the efforts in this

case, namely, the financing of a systematic publicity campaign

designed to induce favorable governmental action, are of particular

relevance to this discussion. If Congress cannot stop individuals from

conducting the kind of campaigns that were involved in Noerr, surely

it may not do so when the issue is the election of an individual to office.

The First Amendment has given rise to considerable disagree-

ment as to its scope. All agree, however, that it protects political

speech. If we are to have "free trade in ideas" in the political sphere,

individual citizens must be free to express whatever ideas they

choose in whatever form they believe appropriate, whether or not it

costs them money. There is no room for price controls in the market-

place of ideas.

37 376 U.S. 254 (1964).

.88 Ibid., p. 266.

3° 365 U.S. 126 (1961).

4° Ibid., p. 129.

41 Ibid., p. 127.
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Setting a limit on candidate expenditures sets a maximum on
the political activities in which American citizens can engage and
is thus unconstitutional. The reasoning that speech which costs
money is too persuasive cannot be contained. For one can also argue
that demonstrations of more than a certain number of people,
extensive voter canvassing, or too many billboards with catchy
slogans also "distort" public opinion and also ought to be regulated.

The freedom to speak is not the only liberty infringed by such
legislation. Because giving to a candidate permits individuals to
"pool" their contributions and act as part of an effective organization,
limitations on candidate spending are in effect restrictions on the
freedom of association.

Furthermore, effective limits on expenditures must help incum-
bents, who have an established image and all the advantages of known
quantities over unknown. To limit campaign spending is to limit
what a challenger can do to offset these advantages.42 That the first
effective regulation approved by Congress was a limit on spending
should be pondered long and hard by those supporting further
legislation of this kind.

Finally, a truly effective limit on spending is not feasible. Many
expenditures are individually too small to be controlled when private
citizens make them—for example, buttons, bumper stickers, carfare
for canvassers. In the aggregate, however, they may entail a signifi-
cant amount which, because they are not regulable, would permit
money to continue to "distort" elections even after extensive regula-
tions have been enacted. Candidates would, moreover, be encouraged
to emphasize such activities since they would be in effect free from
restrictions. The laws we pass, therefore, may control only that which
is regulable simply because it is regulable, not because the desired end,
limiting the impact of money, will be achieved.

(2) Limits on Individual Contributions, Except where someone
seeks personal gain in direct exchange for a campaign contribution,
individual donations are political activities. Limitations on their size
are thus an explicit restriction on political freedom. If a person feels
strongly about the defense of Israel, the conduct of the Indochina
War, or the continuation of farm subsidies, why should he not have
the right to finance appropriate political activities, whether or not
(or, particularly if) those activities are part of a political campaign?

e Lester G. Telser, "Advertising and Competition," Journal of Political
onomy, December 1964, p. 537, which finds that advertising is most effective

in introducing new products.
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Again, government regulation establishes a dangerous precedent.

If one can limit the size of individual contributions, why cannot (or,

should not) the government limit the extent of voluntary activity on

behalf of candidates? Both involve giving a thing of value to a candi-

date, and both are designed to further his candidacy. Both, moreover,

create "obligations." The only distinction is between the use of time

and ability directly for the candidate and the use of income gained

through the expenditure of time and ability. These activities are

largely fungible, a fact that Congress recognized when it specifically

excepted volunteer services from the definition of "contribution" in

the 1971 statute.43
Again, associational rights are involved since a limit on the

size of one's contribution limits one's ability to "pool" resources with

others. Indeed, there is a practical risk in limiting the size of indi-

vidual contributions. If the Supreme Court were to strike down the

candidate's veto over individual spending but uphold a low limit

on contributions to candidates, the effect would be the opposite of

that intended. The wealthy would be able to conduct their indepen-

dent advertising campaigns while everyone else would be limited

in their ability to pool resources behind a candidate.

Reporting and Disclosure Legislation. Laws of this kind in effect

require that political acts of individuals be registered with the govern-

ment and publicized. Such legislation thus might subject potential

contributors to the fear that persons with different views or political

affiliations, for example, clients, employers, officials who award

government contracts, might retaliate. The effect, therefore, might

be to "chill" or deter political activity, a result with First Amendment

implications.
This constitutional issue falls within a growing class of cases in

which persons or organizations claim a right to anonymity. Newsmen

thus claim a privilege not to disclose sources, the NAACP has resisted

the efforts of southern states to compel disclosure of its membership

lists, and many say a state may not require that those who distribute

handbills reveal the author or sponsor. Because there is no absolute

right to anonymity, these claims have met with varying success in

the Supreme Court." What is involved is a weighing of the claimed

need for disclosure against the deterrent effect publicity may have

on the exercise of individual rights.

43 18 U.S.C., Section 591(e) (5).

44 See, for example, Bates v. Little Rock, 361 U.S. 516, 524 (1960); Talley v.

California, 362 U.S. 60 (1960); and U.S. v. Caldwell, 408 U.S. 665 (1972).
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Reporting and disclosure statutes are generally said to rest on
the need to let the public determine whether official conduct is being
swayed by contributors in undesirable ways. Existing laws cannot
be justified on that basis, however. For example, disclosure is re-
quired of every contribution of $100 or more to a presidential
campaign.'  Yet it is flatly unbelievable that a contribution of that
size could have an undesirable impact. The law thus seems overly
broad and subject to constitutional challenge.

To the extent that disclosure laws focus on contributions from
those doing business with the government and on large contributions,
the constitutional claims against them lose their force. To the extent
that they forbid anonymity across the board to all contributors, how-
ever, the conclusion that the deterrent effect outweighs the need
seems irresistible.

The Case against Public Financing. Most of the proposals for public
financing of political campaigns include limitations on candidate ex-
penditures and individual contributions." To the extent that the
subsidy and the limitations complement each other rather than exist
independently, the case for subsidies is weaker. To the extent that
the subsidy is not conditioned on limits on expenditures and contri-
butions and is designed to aid candidates challenging incumbents by
offsetting the financial advantages of incumbency, the case is stronger.
Most subsidy proposals, however, do more than offset the financial
advantages of incumbency.

(1) Some Myths About Public Financing. One allegation about
providing financial subsidies to political candidates is that the temp-
tation to engage in illegal activities would diminish.47 Both experience
and logic suggest this would not be the case. Experience with sub-
sidies in Puerto Rico demonstrates that the subsidies are used up
before the election and that the illegal solicitation of funds, for
example, from government employees, ensues." Such a result seems
logical, for there is no fixed amount needed for a truly contested cam-
paign. It is a myth to think that the provision of subsidies would
change this. In fact, activities such as the Watergate break-in are
more likely to occur in campaigns where the level of normal propa-

45 2 U.S.C., Sections 431-434.

49 See, for example, the Hart bill, Sections 11-14.

47 See TV address of Spiro T. Agnew, New York Times, October 16, 1973, p. 34.
48 Henry Wells and Robert Anderson, Government Financing of Political Parties
in Puerto Rico; A Supplement to Study Number Four (Princeton, N. J.: Citizens'
Research Foundation, 1966), p. 5.
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ganda is low than in campaigns where extensive activities of the

ordinary kind take place. The argument that we can reduce the

number of break-ins by limiting the amount of advertising on tele-

vision and by financing campaigns with public money seems a dra-

matic non sequitur.
A second allegation made on behalf of subsidies is that they

would increase "the opportunities for meaningful participation in . . .

electoral contests without regard to the financial resources available

to individual candiates. . . ." 4" But how many would become candi-

dates if we subsidized campaigns? Unrestricted access to such sub-

sidies would be an incentive to everyone with a yen for publicity to

become a candidate; elections would thus become an anarchic jungle

with policy issues wholly obscured. For that reason, many subsidy

proposals suggest limitations on eligibility. One formula might call

for a subsidy adjusted to performance on previous elections, but that

seems unfair to newcomers and overly generous to the "old guard."

Another route would be to adjust the subsidy according to per-

formance in the election itself. For example, the Hart bill (which

applies only to Senate and House races but could easily be extended

to presidential campaigns) would require a security deposit equal to

one-fifth of the anticipated subsidy. If the candidate got less than

10 percent of the total vote, the deposit would be forfeited. If he got

less than 5 percent, he would have to repay whatever subsidy he

had received."
Such a provision, however, is hardly consistent with the bill's

ostensible purpose. A candidate such as Fred Harris, for example,

might well have no chance under such a law. If he refused the sub-

sidy, it would be a signal that he did not take his chances seriously.

He would then be quite unlikely to raise substantial funds, unless he

had a rich patron, an alternative closed off by limits on individual

contributions. If he took the subsidy, he would risk bankruptcy. The

Hart formula could thus be a Trojan horse to the average candidate.

What the formula would create, however, would be a tempta-

tion for those who anticipated financial gain from running for office.

Under the Hart plan, the author/candidate might be encouraged to

enter the race to gather material for a book. A publisher's advance

could cover the cost of posting the security bond or returning the

subsidy. Similarly, many young lawyers would be likely to find it

profitable to enter congressional races and take their chances on the

49 Hart bill, Section 2(1).

59 Ibid., Section 7(a).
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subsidy in order to get publicity beneficial to their practices. Even
if they might have to forfeit their bond or return the subsidy, it might
seem a good risk when the amount was capitalized over the period
of time that the anticipated income would accrue. The Hart formula
might thus increase the number of non-serious candidates while dis-
couraging those the bill is designed to aid.

Third, subsidies, it is said, will "prevent the relatively few indi-
viduals who have access to a great wealth from having an excessive
influence upon the presentation of competing viewpoints . . . and from
preempting the channels of mass communication as candidates or as
contributors. . . ." "! To be sure, subsidies combined with limits on
contributions might exclude some people who are presently influential.
But it does not follow that the number with effective influence would
be increased. Those affluent people using free time in politics would
become more powerful, as would those controlling the media. It is
simply illogical to believe that taking power from one group will
increase the power of those who presently lack it. Quite the contrary,
power might well be concentrated in a smaller and more narrow
group.

Fourth, it is alleged that public financing will help determine
"the extent to which expenditure levels may be substantially higher
than necessary for the conduct of a competitive, informative, and
effective campaign. . . ." 52 This statement, too, seems a non sequitur,
since a subsidy tells us nothing about whether present non-subsidized
expenditures are excessive. In addition, provision of a subsidy would
almost surely increase the amounts spent, as it did in Puerto Rico.'"

Finally, we are told that subsidies will "reduce the pressure on
Congressional candidates for dependence on large campaign contri-
butions from private sources. . • ." " If, however, one reduces the
pressure on candidates to look to the views of contributors, to whom
will the candidates look instead? The need to raise money compels
candidates to address those matters about which large groups feel
strongly. Candidates might well, upon receiving campaign money
from the government, mute their views and become even more pre-
packaged. Eliminate the need for money and you eliminate much of
the motive to face up to the issues. Candidates might then look more

51 Ibid., Section 2(2).
52 Ibid., Section 2(3).
52 Arlen J. Large, "How Should We Finance Elections?" Wall Street Journal,
May 10, 1973, p. 24, col. 4.
54 Hart bill, Section 2(4).
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to attention-getting gimmicks than to attention-getting policy state-

ments. A subsidy combined with spending limits might insulate

incumbents both from challengers and the strongly held desires of

constituents.
(2) The Dangers in Public Financing. Subsidy plans are not well

conceived either as to need or impact. They are a classic case of tactics

overwhelming the strategic issue, with many proponents of public

financing more concerned with getting the principle accepted than

with working out the "details." But attention to the details shows

the principle to be erroneous, for not only are the claims made on

behalf of subsidies empty, but such proposals also seem dangerous.

The use of private money is said to have weakened public con-

fidence in the democratic process. We ought to ask, however, whether

confidence is likely to be restored when taxpayers pay for campaigns

they regard as frivolous, wasteful, and, in some cases, abhorrent.

Would the taxpayer viewing television spots have more confidence

because part of the tab came out of his paycheck? Would the voter

have more confidence because he had to help pay for activities with

which he disagreed? What would happen if a racist ran for office and

delivered radical and quasi-violent speeches? One result might be

cries for even more regulation—in particular, for regulation of the

content of political speech. Those calling for public financing often

point to polls showing public discontent with the high cost of cam-

paigns. The same polls, however, show as much discontent with "too

much mudslinging." 7'5 Indeed, the question, Why should the public

pay for  ?, seems a natural response to repugnant, but subsidized,

campaign rhetoric.
The existence of subsidies might well decrease citizen participa-

tion and the morale of those active in politics. Such was the result in

Puerto Rico where, over time, party morale declined and voter interest

in party activities was correspondingly reduced.5" The existence of

subsidies, in short, might increase the distance between voters and

candidates.
Public financing would also endanger the delicate balance of our

party system. If the subsidy were to go largely to party organizations,

they would be immensely stronger than they are now. On the other

hand, if it were to go directly to candidates, party organizations would

be considerably weakened. The subsidy question thus can be ration-

ally decided only after a number of normative as well as empirical

55 The results are from a Gallup poll reprinted in Hearings, p. 456.

56 Committee for Economic Development, Financing a Better Election System

(New York, 1968), p. 48.
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inquiries into the nature of our party system have been satisfactorily
resolved. Do we need stronger national parties or stronger state
parties? Do we need more candidates independent of existing party
organizations, or do we need more organizations such as the Com-
mittee to Re-Elect the President? Do we need more party solidarity
or will this simply lead to greater executive power?

There are no settled views on any of these questions. Yet the
proposals now before Congress threaten to impose a solution to each
and perhaps to change our present system radically and rapidly. The
danger is not the less because the effect is random or unintentional—
or perhaps even mindless.

Similarly, direct subsidization of campaigns must have an enor-
mous but uncertain impact on third parties. If a formula like that
contained in the Hart bill is employed, third parties would usually
have to gamble whether to take the subsidy. The "seriousness" of
a party would have little to do with its decisions since early
showings in the polls might augur well—but all third parties suffer
late in campaigns from the urge of voters to make their votes "count."
Declining the subsidy would be taken to mean that the party was not
serious and, in any event, the possibility of subsidy would deter
further giving. If the formula is based on showings in previous elec-
tions, subsidies would sustain third parties long after their appeal
had diminished, simply because they once received a significant por-
tion of the vote.

Direct subsidies would also raise serious problems of freedom
of expression. They would be a form of compulsory political activity
which limited the freedom of those who would refrain as well as of
those who chose to participate. When an individual is forced, in
effect, to make a contribution to a political movement to which he
is indifferent or which he finds distasteful, it may fairly be said
that a basic freedom is being infringed. When this forced payment
is combined with limits on contributions to favored candidates, politi-
cal freedom is drastically limited. Many who today propose subsidies
to political parties or candidates condemn subsidies where religious
organizations are concerned. The precise constitutional issues differ
but they are sufficiently analogous that one may well question whether
the underlying principle is not the same. Indeed, what if a religious
party were formed?

Public financing of campaigns might run afoul of the Constitution
in other ways. Whatever the size of the subsidy, and particularly
when combined with a limit on expenditures, the precise amount
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would be subject to constitutional challenge on the grounds that it

discriminated in one fashion or another. The charge would not be

less forceful for the fact that it would be entirely up to those in

power to say how large the subsidy would be."

Any formula for determining who gets what subsidy is open to

constitutional challenge, for subsidies are inherently inconsistent with

a "free trade in ideas." One commentator has stated it thus:

The traditional meaning of this concept is that government

must not interfere on behalf of either a majority or a
minority; if the majority's superior resources give it greater

power to express its views through the mass media, this is a

natural and proper result of the superior appeal the ma-
jority's "product" has to the public. Government interven-

tion on behalf of minorities would deny first and fourteenth

amendment rights to members of the majority group by

undermining the preponderance which the free market has

given them. Likewise, state action calculated to reduce the

relative power of minorities to express their views would

infringe their constitutional rights. A plan allocating funds

to all parties equally would give minorities publicity out of

proportion to the size of their following thus discriminating

against the majority, and a plan apportioning funds accord-

ing to party size would give the majority more funds with

which to influence uncommitted voters, tending to increase

the majority's preponderance."

This dilemma seems inescapable unless we abandon the tradition

that government neither help nor hinder the propagation of the views

of a political movement.

57 A subsidy proposed for Massachusetts in 1964 would have allocated $200,000

to the two major parties in proportion to each party's share of the total vote in

the last state primary. This formula would have given the Democratic Party

the great bulk of the subsidy. An Opinion of the Justices, 347 Mass. 797, 197

N.E. 2d. 691 (1964), however, found the then-pending legislation not to be for a

"public purpose" under state law, thus strongly implying that the bill's con-

stitutionality was doubtful.

5 8 Note, "Payment of State Funds to Political Party Committees for Use in Meet-

ing Campaign Expenses Lacks a Public Purpose," Harvard Law Review, vol. 78,

pp. 1260, 1262-1263. See also Williams v. Rhodes, 393 U.S. 23 (1968). There an

Ohio law which made it quite difficult for third parties to get on the ballot was

considered. Justice Black, writing for the majority, noted that "there is, of course,

no reason why two parties should retain a permanent monopoly on the right to

have people vote for or against them. Competition in ideas and governmental

policies is at the core of our electoral process and of the First Amendment

freedoms." 393 U.S. 32. Similar considerations would seem to apply to a subsidy

which gave third parties less than major parties.
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3. Summary

Caution in expanding federal regulation of campaign financing seems
warranted.

(1) Private campaign money performs both desirable and unde-
sirable functions. No one denies that some campaign contributions
are made in the hope of personal gain from the exercise of executive
discretion and, as such, are an objectionable, if not illegal, practice.
Donors, however, also act from motives which enable contributions
to perform functions indispensable to a free and stable political pro-
cess. The right to give or not to give to a candidate is an aspect of
political freedom. Campaign money also acts as an agent of change,
permits citizens with little free time to participate in politics, is a
vehicle of expression by which individuals seek to persuade others,
serves as a barometer of intensity of feeling over potent political
issues, and weeds out candidates with little public support. On
balance, the undesirable functions of campaign money either call for
narrow remedies or are outweighed by the desirable. Contrary to the
conventional wisdom, the weight of disinterested scholarship strongly
supports this conclusion.

(2) Regulation of the use of campaign money is an undertaking
with grave implications for our political freedom. The necessary
legislation would have to be passed by those in power and would by
its very nature regulate political speech.

(3) Limitations on campaign spending and on individual contribu-
tions set a maximum on the political expression in which American
citizens can engage and are thus unconstitutional.

(4) The present law requiring disclosure of campaign contribu-
tions may chill political activity by requiring that it be registered with
the government. By requiring small contributions to be reported,
the law seems far broader than is justified by its ostensible purpose
and is subject to constitutional challenge.

(5) The arguments made on behalf of public financing of cam-
paigns seem largely unfounded. Public financing might be dangerous,
in addition, because no fair formula has been devised for allocating
the money and because a subsidy might encourage officials to avoid
taking stands on controversial issues. Finally, it would compel
taxpayers to engage in political activity against their wishes.

(6) If the question of how campaigns are financed is important,
candidates should raise it as an issue, and the people should be allowed
to show their opinions by the votes they cast in elections.
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