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The FCC and the First Amendment:
Observations on 40 Years of Radio
and Television Regulation

Glen 0. Robinson*

INTRODUCTION

87

Congress created the first system of regulation of radio and
television with its enactment of the Radio Act of 1927) Although
considered a drastic measure at that time,2 today, some forty
years after its creation, comprehensive regulation of radio and
television communications has for the most part become an ac-
cepted phenomenon. Although regulatory policy has yet to ma-
ture completely, the essential features of the policy have been out-
lined. With this coming of age, it seems appropriate to reflect on
an aspect of radio regulation which has been of critical impor-
tance from the earliest time: the first amendment implications
of the variouS facets of radio and television regulation.

Virtually everyone accepts the proposition that the first amend-
ment does apply to radio and television. Whatever doubts might
once have existed about the applicability of the first amendment_
to mass communications media were dispelled in United States
v. Paramount Pictures 3 where the Supreme Court stated that it
h—a-d "no doubt" thatradio„ newspapers, and moving pictures
were c-o-----ve-red -by the first amendment Even the Federal Com-
munications Commission, which has never shown itself to be
keenly aware of the finer points of constitutional limitations,
has recognized the applicability of the first amendment as at
least some kind of general curb on its regulatory actions which
are intended to limit or to aid free speech.4

Despite this agreement on its general applicability, there
continues to he very considerable doubt on the part of many,
including the FCC, her the first amendment really has the
same scope in the field of radio and television as it does in the

Associate Professor of Law, University of Minnesota.
1. 47 U.S.C. §§ 81-83 (1984).
2. Sec J. HERRING & G. GROSS, TELECOMMUNICATIONS, ECONOMICS

AND REGULATION 226 (1936).
3. 334 U.S. 131, 160 (1948). See also American Broadcasting Co.

v. United States, 110 F. Supp. 374, 389 (S.D.N.Y. 1953), aff'd, 347 U.S.
284 (1954).

4. E.g., Report and Statement of Policy Re: Commission En
Banc Programming /nu/dry, 20 P & F RADIO REC. 1902, 1907 (1960).
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case of other communications media. This doubt is founded onthe persistent and widely held, but almost never critically ana-lyzed, assumption that broadcasting is somehow different orunique.

For example, one of the assumed unique characteristics ofradio and television is the fact that for technical and economicreasons access to these communications media is limited. Sinceonly a few thousand persons can use the airwaves, it followsthat some form of regulation is essential. Many assume thatthis regulation must include some form of regulation of pro-
,.

granuning in order to compensate for the supposed monopolypower given to the fortunate few who obtain licenses to use theairwaves. When viewed in this light, there are relatively fewoutside the industry who are very much concerned about FCCregulation of program operations, even where it represents anintrusion which would be bitterly attacked outside the field ofradio and television. So long as the broadcast licensee is re-garded as a monopolist who, were it not for regulation, wouldbe able to run free; it is he who is portrayed as the censor andnot the Commission. Indeed, the Commission can pass itself offas the champion of free speech, dedicated to ensuring that thelicensee gives the fullest expression to all possible viewpointsand addresses itself to all possible tastes. There is no doubt thatthe Commission is aided in playing this role by dissatisfactionwith the average quality of programming, particularly amongintellectuals who would be most likely to express concern aboutinfringements on free speech. The Commission's repeated ex-hortations to broadcasters to upgrade the quality of program-ming and its efforts to encourage, cajole, or even coerce broad-casters to present better programming "in the public interest,"add to the pattern. When the Commission is joined by the news-papers and the irrepressible complaints of the public, it is notsurprising that the broadcaster attracts little sympathy.There is more than a little discrimination and a very notice-able absence of-critical ]udgment- in this treatment of broad-casting., Most of thbse- Who -rail against the poor quality of tele:.vision programming fare have never given a second thought tothe equally poor quality of the newspapers, magazines, andbooks which flood the newsstands and bookstalls. Those who aredisturbed that there are only three television stations in theircity, or only three television networks, are not generally asdisturbed over the fact that there are only one, or perhaps two,daily newspapers in the same city, and at most a handful of
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weekly news magazines. These same people are probably not

at all disturbed that there are only tw
o major political parties.

But despite first appearances this Article is not inte
nded as an

apology for the cause of broadcasters. It is, rather, an attempt

to discuss comprehensively the consti
tutional limits on govern-

mental regulation of radio and television un
der the first amend-

ment. It is important to emphasize at the outset that th
e pri-

mary concern of this Article is not with
 the entire scope of the

first amendment with regard to mas
s communications media of

all kinds. The principal aims 
here are to focus on those re-

straints on radio and television which a
re clearly extraordinary,

to point out those restraints w
hich, though they may appear to

be of great moment, clearly a
re not extraordinary or are not,

in any event, unique to radio 
and television, and to evaluate the

first amendment implications of 
such restraints.

I. REGULATION OF ENTRY AN
D CONTROL OF

ECONOMIC CONCENTRATION

A. TIIE ALLOCATIONS AND LICENSING SCHE
ME

It i3 impossible to present a full 
history and description of

the complex system of allocat
ions and licensing as it has been

developed for radio and television. 
However, a brief outline of

the scheme will suffice to set t
he framework for analyzing the

first amendment problems of 
Commission regulation.

The Radio Act of 1927 and its successor
, the Communications

Act of 1934, both of which gave 
the Commission broad licensing

and regulatory powers over radio 
communications, were the out

growth of a breakdown of the law 
during the early 1920's5 which

had permitted the emerging commer
cial radio industry to develop

in chaos. Because of the lack of effective regulation prior to

1927, radio stations were free to begin 
operation when and where

5. The Radio Act of 1912, 37 
Stat. 302, granted to the Secre-

tary of Commerce authority to
 deal with regulatory problems pre-

sented by the private use of radio channels for broadcasting in-

cluding authority to license radio 
broadcast stations. However, the

Secretary's authority to regulate 
under the Act was virtually destroyed

by subsequent judicial 
interpretation. In Hoover v. Intercity Radio

Co., 286 F. 1003 (D.C. Cir. 
1923), appeal dismissed per stipulation,

266 U.S. 636 (1924), the court 
held that the Secretary lacked discretion

to refuse to renew a license 
on the grounds of interference. Subse-

quently in United States v. Ze
nith Radio Corp., 12 F.2d 614 (N.D. Ill.

1926), a district court held that licensees 
were not bound by non-

statutory regulations and could 
operate on any frequency despite the

Secretary's regulations to the c
ontrary. Following Zenith the Secretary

abandoned all efforts to reg
ulate and urged, in vain, self-regulation.
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they chose. The new stations used any frequency they desired,
changed frequencies, and increased power without regard to inter-
ference caused to others. The result was a great waste of radio
frequencies because "with everybody on the air, nobody could
be heard."° The primary purposes of the 1927 Act were to en-
sure adequate technical service to the public by establishing reg-
ulations designed to eliminate objectionable interference and to
promote optimum utilization of the radio spectrum through fair,
efficient, and equitable distribution of facilities.'

To accomplish these objectives, the Commission has allocated
different portions of the radio spectrum to different kinds of
uses, such as radio and television broadcast, citizens radio, and
safety and special services. Secondly, it has allocated the avail-
able broadcasting channels on a geographic basis in an attempt to
achieve optimum utilization with minimal electrical interference
and a fair and equitable distribution of the frequencies.8

The most flexible system of allocation is the allocation and
distribution of AM frequencies and stations. Standard broad-
cast (AM) stations are broken down into four major classes.°
Each class of stations is given its own normally protected con-
tour within which its signal is intended to be free of objectionable
interference from co-channel and adjacent channel stations.'"
Although some effort has been made to develop a reasonably
equitable distribution of the AM facilities to all parts of the

6. NBC v. United States, 319 U.S. 190, 212 (1943). For a more
extensive history of this early period, the failure of regulation under
the Radio Act of 1912, and enactment of the Acts of 1927 and 1934, see
L. WHITE, Tim AMERICAN RADIO 126-54 (1947); OFFICE OF NETWORK
STUDY, FCC, SECOND INTERIM REFORT ON TELEVISION NETWORK PROCURE-
MENT pt. II, 59-69 (1965).

7. See NBC v. United States, 319 U.S. 190 (1943); W. JONES, RE-
PORT TO THE ADMINISTRATIVE CONFERENCE, LICENSING OF MAJOR BROADCAST
FACILITIES BY THE FEDERAL COMMUNICATIONS COIVIMISSION 3-6 (1962)•

8. For a useful summary of these two types of allocation of the
radio spectrum and of the principal components of the economic struc-
ture of the broadcasting industry, see W. JONES, CASES AND MATERIALS
ON REGULATED INDUSTRIES 1032-63 (1967).

9. 47 C.F.R. § 73.21 (1967).
10. The normally protected contour concept is far too technical

and complex for discussion here. It is sufficient to note that the con-
cept of normally protected contour involves a relationship between
(a) a signal by the protected station of specified strength (for most
AM stations, the 0.5 millivolt/meter ground wave signal is protected
during the day) and (b) the interfering signal of another station which
exceeds a specified strength (which varies depending on whether the
signal is co-channel or adjacent channel) such that the desired station's
service in those areas which it is designed to serve is free of objection-
able intcrforence from the undesired station.

INF
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country, no fixed assignment scheme, such as has been adopted

for FM or television, has ever been established for AM radio.

The FM allocation system was originally the same as that

for AM stations. Recently, however, the Commission aban-

doned the flexible AM approach and, in lieu of the normally

protected contour approach, established a system of allocation

based on minimum mileage separation between facilities and on

specific assignments of FM frequencies to specific communities."

The current FM allocation system is patterned on the alloca-

tion scheme for television. At the time when the Commission

came to consider allocation of frequencies for television use, it

had the benefit of some twenty years experience with its AM

broadcast allocations scheme, a system which, due to excessive

flexibility, had permitted the spectrum to become overcrowded

and, as a result, had failed in its primary purpose of preventing

objectionable interference, To guard against overcrowding and

the resultant erosion of service because of objectionable inter-

ference, the Commission in its Sixth Report and Order in 19 12

set forth a comprehensive scheme for alio ating—l_a 1 television

c am--h---i-erc'c;-C---i a fixed basis across the countr .12 The heart a-the

allocations scheme is a fOrriTraTsigi'ime.nts which assigns all ,

television channels to specific communities. The table is based '

on a system of minimum mileage separations between st
ations,

designed to eliminate in advance the possibility of objecti
onable i

interference in the service areas of existing and potential 
tele-

vision stations.

Although the table of assignments is fixed, it is not 
rigid.

Changes in allocations have been made on a selective
 basis. Al-

though the Commission has generally adhered to the
 minimum

mileage separation requirements and refused to 
authorize short-

spaced assignments," since 1952 it has granted 
numerous peti-

11. 47 C.F.R. §§ 73.202-03 (1967). See Revision of FM Broadcast

Rules, 23 P & F RADIO REG. 1859 (1963).

12. Sixth Report on Television Allocations, 1 P 
& F RADIO REG.

pt. 3, at 91:601 (1952).
13. 47 C.F.R. §§ 73.606-07 (1967).

14. The Commission in Interim Policy 
on VHF-TV Channel As-

signments, 21 P & F RADIO REG. 1695 (1961), unde
rtook consideration of

short-spaced VHF assignments in certain 
specified markets in which

only two VHF stations then operated, 
but refused to adopt a policy

under which it would authorize further 
short-spaced VHF assignments

in markets having "serious short
ages" of channels. Subsequently, in

VIIF Drop-ins, 25 P 8: F RADIO REG. 
1687 (1963), the Commission re-

jected most of the limited drop-in proposal
s which had been held for

consideration under its prior Report and Order in 21 P & 
F RADIO REG.

1695 (1961).
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tions to amend the table and has reassigned channels to different
locations. 15 Unlike

Within this general allocations framework, the Commission munications
controls entry into broadcasting by a system of licenses renew- regulation antl,
able every three years." Leaving aside those cases involving either to fix thy
comparative choice between two or more mutually exclusive ap- gage in other
plications, licenses for available frequencies are granted subject this supposed ii
to a showing by the applicant that it has complied with the Corn- in fact, exerei .c
mission's technical regulations and standards, that it possesses nomic aspects ot
the necessary character," financial," and legal" qualifications, 
and that its program operations will serve the public interest.20 1. Monopoly,

B. GENEnm, Ut

15. E.g., VHF Channel Assignments in Nevada, 7 P & F RADIO
Rua. 2d 1589 (1966); Channel Assignment in Rhinelander, Wisc., 3
P & F RADIO REC. 2d 1633 (1964). The FM table of assignments pos-
sesses the same flexibility and reassignments can be made on petition
of interested party or on the Commission's motion. E.g., FM Channel
Assignments, 1 P & F RADIO REG. 2d 1545 (1963).

16. 48 Stat. 1031 (1934), 47 U.S.C. § 301 (1964). Although in the
field of radio and television the Commission's authority to regulate en-
try was originally considered to be limited to radio and television
broadcast statio as, the Commission has now extended its authority to
limit and control entry into the nonbroadcast radio and television area
of community antenna television, discussed below. However, the Com-
mission's "regulation" of entry into the field of community antenna tele-
vision is limited and is incidental to its licensing of radio and tele-
vision broadcast stations.

17. This is a negative qualification and the applicant need not
affirmatively allege good character. Typically a finding of "bad" char-'
acter relates to willful refusal to disclose or misrepresentations to the
Commission. See, e.g., WMOZ, Inc., 1 P & F RADIO Rua. 2d 801 (1964).
But it may involve virtually any activity which bears on character,
e.g., violation of the Communications Act, FCC regulations, or other
laws. See, e.g., General Electric Co., 2 P & F RADIO REG. 2d 1038 (1964)
(violation of antitrust laws considered). See generally Brown, Char-
acter and Candor Requirements for FCC Licensees, 22 LAW & CON-
TEMP. PROB. 644 (1957).

18. Traditionally, applicants were required to show financial
resources sufficient to build.the station and operate it for three months
without advertising revenue. Recently, however, the Commission has
established a requirement that all stations demonstrate financial ability
to construct and meet fixed and operating costs for one year without
revenue or to establish convincingly that such revenue will be forth-
coming in an amount sufficient to continue operation. UltravisionBroadcasting Co., 5 P & F RADIO REG. 2d 343 (1965).

19. Legal qualifications relate chiefly to § 310(a) of the Act, for-bidding licenses to aliens, e.g., United Artists Broadcasting, Inc., 7 13 & F
RADIO REG. 2d 7 (1966), and to compliance with the Commission's multi-
ple ownership rules. See the discussion of multiple ownership rules
in text accompanying notes 26-27 infra.

20. For a discussion of program regulation, sec Part II infra.
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B. GENEFtAL OUTLINE OF ECONOMIC REGULATION

Unlike most other federal iegulatory schemes, the Corn-

munications Act does not contemplate a system of economicr,
regulation and, accordingly, does not authorize the Commission

either to fix the rates charged by the licensed stations or to en-

gage in other general economic regulation.2' Notwithstanding

this supposed limitation on its authority, the Commission has,

in fact, exercised its, regulatory powers to control certain eco-

nomic aspects of radio and television to a considerable degree.

1
1. Monopoly, Diversification, and Chain Broadcasting

Although the Commission does not have power to enforce

the antitrust laws as such,22 it has long undertaken economic

regulation along essentially antitrust lines, relying on its general

authority to protect the public interest. The Commission's mul-

tiple ownership rules, its regulation of certain network practices,

and its policy of favoring diversification of control in the mass

communications media —all reflect economic policy substantially

similar to the policies of the federal antitrust laws.

The genesis of the Commission's regulation of economic con-

centration is its Report on Chain Broadcasting," released in

1941 after some three years of intensive study of problems posed

principally by the networks. The present scope of the rules

and policies which grew out of this original study24 can be

summarized very generally. The rules prohibit or limit various

types of exclusive *dealing practices between networks and affili-

ated stations and network ownership of stations under circum-

stances where it would restrain competition.23 In addition, mu!-

21. E.g., FCC v. Sanders Bros. Radio Station, 309 U.S. 470 (1940).

For a brief discussion of the similarities and differences as to the

economic characteristics of broadcasting and public utility fields where

there is extensive economic regulation, s a Levin, Federal Control of

Entr in the Broadcast Industry, 5 3. Aw co . , 2=56 (1962).

2. Unl'tëdStates v. RCA, 358 U.S. 334, 343 (1959).

23. FCC, REPORT *ON CHAIN BROADCASTING (1941).

24. The fullest treatment of the problem of economic concentrati
on

in radio and television, .although now considerably out of date, is the

so-called Barrow Report, HOUSE COMM. ON INTERSTATE AND
 FOREIGN

COMMERCE, REPONT ON NETWORK BROADCASTING, H.R. REP. No. 1297, 85th

Cong., 1st Sess. (1958) [hereinafter cited NETWORK BROADCA
STING]. See

also Hale & Hale, Competition or Control II: Radio and Television

Broadcasting, 107 U. PA. L. REv. 585 (1959).

25. These rules, generally referred to as the "chain broadcasting

.zulprzre substantially identical for radio and television. Sc
e 47 C.F.R.

§§ 73.131-.138 (AM), .231-.238 (FM), .658 (TV) (1967).

For a comprehensive history of the rules up to 1953, sec NETWORK
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tiple ownership rules limit the total number of stations which
can be held under common ownership or under common control"
and prohibit "duopoly," the common ownership or control of
two or more stations of the same class in the same area."

The Commission's original chain broadcasting regulations
were upheld in National Broadcasting Company v. United
States,28 against a challenge that they were beyond the Commis-
sion's statutory powers. The Commission's multiple ownership
rules were subsequently upheld against a rather feeble attack

BROADCASTING. The principal changes in the rules since 1958 have been
the prohibition of television option time, see Television Option Time,
25 P & F RAaro REG. 1651 (1963), and the prohibition of network's
representation of affiliated stations in selling national spot sales, see
Network Spot Sales Representation, 19 P & F RADIO REG. 1501 (1960),aff'd sub nom. Metropolitan Television Co. v. FCC, 289 F.2d 874 (D.C.Cir. 1961).

26. Again the rules are substantially identical for radio and tele-
vision. See 47 C.F.R. §§ 73.35 (AM), .240 (FM), .636 (TV) (1967).With respect to AM and FM stations, the rules place an upper limit oncommon ownership, interest  in, or control of, seven stations. With re-sp-etrtii television statians, the upper limit is again seven stations, nomore than five of which may be VHF stations. For a brief outline ofthe history of these rules, see NETWORK BROADCASTING 84.

In 1965 the Commission proposed a further amendment to themultiple ownership rule to limit common ownership of television sta-tions in the "top 50" markets to a total of one UHF and two VHF sta-tions. Televis;on Multiple Ownership Rules, 5 P & F RADIO REG. 2d1609 (1965). Pending such amendment, it adopted an "interim policy"under which it would, in the absence of a compelling showing, desig-nate for hearing any application to acquire a VHF station in the top 50television markets by a party already having one or more such sta-tions or by a new party to acquire more than one such station. Al-though this interim policy was undoubtedly intended to have somerestraining effect in itself, this effect was almost certainly weakened bythe Commission's subsequent refusal to order a hearing on an applica-tion by a Chicago station licensee to take over and operate a station inDenver, one of the top 50 markets. Channel 2 Corp., 6 P & F RADIOREG. 2d 885 (1966).
27. The "duopoly" rules formerly prohibited common ownership,interest in or control of another station in the same class where bothwould serve "substantially the same area." Under this approach a num-ber of different factors were considered in determining whether twostations would serve substantially the same area. See, e.g., SheffieldBroadcasting Co., 21 P & F RADIO REG. 514j (1962). The current rules,however, have established fixed boundaries to this "area" by pro-scribing common ownership, interest in, or control of two or more_sta-tions where there would result any overlap of specified contours of therespective stations. in AM and FM, any overlap of the respective 1invim contours is proscribed; in television,, overlap of Grade B contoursis proscribed. 47 C.F.R. §§ 73.35 (AM), .240 (FM), .636 (TV) (1967).28. 319 U.S. 190 (1943). The NBC case also considered and re-jected a first amendment challenge to the regulations, discussed atnote 73 infra.
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Apart from the chain broadc
asting and multiple ownership

rules, the Commission has 
long purported to follow a gene

ral

licensing policy of promoting
 diversification of ownership of a

ll

mass communications medi
a3° in evaluating the respective mer

its

of competing applicants
 in a comparative hearing.3' This p

olicy

has never been crystal
lized into written regulations, and,

 like

most of the factors assesse
d in comparative hearings, it has n

ot

been vigorously or consisten
tly applied."

2. Economic Injury Thr
ough Competition

Ignoring dicta in several early
 circuit court opinions," the

the Commission persistently refused, until recent years, to

consider competitive econom
ic injury to existing licensees as

a basis for refusing to 
license new stations. This policy was 

ap-

proved in FCC v. Sanders
 Brothers Radio Station," where th

e

Supreme Court held that the
 Commission was not bound to con-

sider economic injury as su
ch in determining whether or not to

grant an application for a n
ew station. However, the Court did

29. 351 U.S. 192 (1956).

30. The other media inte
rests generally involved besides r

adio and

television are newspaper 
interests. However, while ownership, in

ter-

est in, or control of a n
ewspaper is a comparative "demer

it" against an

applicant in theory, the fact
 remains that common ownership

 of news-

papers and broadcast stat
ions is so prevalent as to indicate

 that news-

paper ownership is not 
a serious liability. See, e.g., the comprehen-

sive list of broadcast 
stations identified with newspaper

 and maga-

zine ownership in 1966 
BROADCASTING YEARBOOK, at A-92-99.

31. In noncomparativ
e cases the Commission has only 

rarely con-

sidered an applicant's 
ownership or control of other c

ommunications

media where the appl
icant meets the multiple ownership

 rules. See

NETWORK BROADCASTING 1
12-13. A rare exception is Lauren

ce W. Harry,

13 F.C.C. 23 (1948), 
aff'd sub nom. Mansfield Journal 

Co. v. FCC, 180

F.2d 28 (D.C. Cir. 195
0).

32. As to newspape
rs, see note 30 supra, and Heckma

n, Diversifi-

cation of Control of
 the Media of Mass Communi

cation—Policy or

Fallacy?, 42 GEO. L.J. 
378 (1954) (which argues, however, that th

e

diversification policy sho
uld not be pursued except to pre

vent monopo-

ly). For a general
 criticism of the policy as appli

ed both with respect

to newspaper and 
other radio ownership, see NETW

ORK BROADCASTING

121-24; Note, Div
ersification and the Public Intere

st: Administrative

Responsibility of the FCC
, 66 YALE L.J. 365 (1957).

The Commission's 
new Policy Statement on Comp

arative Broad-

cast Hearings, 5 P 
& F RADIO REG. 2d 1901 (1965)

 suggests a somewhat

greater stress on th
e factor of diversification than h

as been stressed in

the past cases. To
 what extent this stress in a g

eneral policy statement

win carry over to 
actual decision, however, is anyon

e's guess.

33. E.g., WOICO, Inc. v. FCC
, 109 F.2d 665, 666-68 (D.C.

 Cir. 1939);

Tri-State Broadcasti
ng Co. V. FCC, 107 F.2d 956, 9

57-58 (D.C. Cir. 1939).

34. 309 U.S. 470 
(1940).
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indicate that under some circumstances economic injury could
be taken into account where it might have .an important bearing
on the ability of the new station or the existing station to render
adequate service." Following Sanders, the Commission con-
tinued to disclaim any power to refuse licenses on the grounds
of competitive injury, or that, if it had such power, it would be
in the public interest to exercise it.

In 1958, the policy of refusing to consider competitive injury
even where the competitive injury might lead to disruption of
service was sharply reversed in Carroll Broadcasting Company
v. FCC.37 The court held that the Commission had misread the
Sanders case and that, while the Commission could not consider
competitive, economic injury merely for the purpose of protecting
the revenue of an existing station, it could and must take it into
account where it threatens the ability of the existing station to
provide adequate jervice to the public. Although the primary
concern of the court in Carroll seems to have been with com-
petitive injury which would so drastically curtail an existing
station's revenues as to cause it to leave the air, it seems clear
that the d?.cision was not intended to be limited to such ex-treme situations. Thus, for example, economic injury which
might lead to curtailment of high-cost, local live programmingwould justify refusal to license a new station.

The Commission's refusal to consider competitive injury inthe licensing of new stations prior to the Carroll case was moti-vated principally by a fear of being deluged by similar protestsagainst every new applicant. The Commission was unwilling toundertake the difficult task of sorting out the valid protests.
The Commission explained its refusal to consider economic in-jury by disclaiming the power to make any such economic deter-minations, but this seems to have been more of a rationalization
than a reason, since the Commission has long rendered economicjudgments in converse situations involving economic concentra-tion. The most notable example of the Commission's willingness
to consider economic injury on a broad, general plane in which
it could choose the time and place to apply economic judgment
and policy is its deintermixture proceedings during the 1950's,

35. Id. at 476.
36. See Voice of Cullman, 14 F.C.C. 770 (1950); Southeastern En-terprises, 13 P & F RADIO 11EG. 139 (1957). For a vigorous criticism ofthe latter case and the Commission's policy of refusing to considercompetitive injury, see Note, Economic Injury in FCC Licensing: ThePublic Interest Ignored, 67 YALE L.J. 135 (1957).37. 258 F.2d 440 (D.C. Cir. 1958).
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Injury could in which it decided to reallocate VHF and UHF channels to dif-

:ant bearing ferent television markets because of the inability of UHF sta-

an to render tions to compete effectively with VHF stations in the same

aission con- market." Although the Commission has now declared a mora-

The grounds torium on its deintermixture policy because of the enactment of

it would be

:-itive injury
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38. VHF and UHF channels were intermixed in the same markets

in Sixth Report on Television Allocation, 1 12 & F RADIO REG. pt. 3, at
91:601 (1952). It was not long after the lifting of the television "freeze"

that it became apparent that UHF stations suffered a very substantial
competitive disadvantage in comparison to VHF, due mainly to (a)

Inferior propagation characteristics of UHF and a very restricted service
area in the case of UHF stations as compared with VHF stations and

(b) the manufacture of VHF-only receivers by television set manu-

facturers.
To correct the situation, the Commission instituted five rulemaking

cases looking towards the deintermixture  of five specific communities.

On further study of the problem; the Commission determined that the

problem was too widespread to be materially affected by deintermixture

in only five markets and terminated the earlier proposals, First Report

on Deintermixture, 13 P & F RADIO REG. 1511 (1955). Subsequently,

the Commission instituted rulemaking looking toward solution of the

problem on a broad, nationwide basis, as a result of which it con-

cluded that the most promising solution to the problem would be to

transfer all television stations to UHF frequencies, Second Report on
Deintormixture, 13 P EC F RADIO REC. 1571, 1577 (1956). As an "interim"

measure, it instituted proceedings looking toward deintermixture in

certain specified communities. Id. at 1581, 1583-84. Following the re-

lease of its Second Report, the Commission deintermixed a number of
communities, e.g., Elmira Deintermixture Case, 15 P & F RADIO REG.

1515 (1957); Fresno Deintermixture Case, 15 P & F RADIO REG. 1586i

(1957), modified, 18 P & F RADIO REG. 1733 (1959), modified further,

19 P & F RADIO REG. 1598a (1960).

The Commission's proposal to transfer all television stations to UHF
announced in 1956 failed to jell. In April, 1959, the Commission re-

ported to Congress, in substance, that it was still "studying" the prob-

lem. It reported its conclusion that deintermixture either on a selective
community or area basis was ineffective but that, as an "interim policy,"
it had decided to add VHF channels to some large population centers.

The VHF additions were short-spaced drop-ins which were supposed to
alleviate the shortage of service in those areas by adding a third VHF
station—obviously on the assumption that UHF in those areas could not

be made to work. See Hearings on Television Allocations Before the
Senate Comm. on Interstate and Foreign Commerce, 86th Cong., 2d

Sess. 4585-611 (1960) (Statement of FCC Chairman Doerfer).
The 1959 report to Congress notwithstanding, the Commission

subsequently proposed deintermixture on a selective basis in eight

specified communities, Expanded Use of UIIF Channels, 21 P & F RADIO

Rea. 1711, 1714 (1961). However, the deintermixture proposals were

met by fierce opposition from the strongest elements in the industry.

At the same time that it released its interim policy in 1961, the Com-

mission proposed to Congress that it enact all-channel receiver legisla-

tion which would require all receivers shipped in interstate commerce

to be capable of receiving both VHF and UHF channels. At that time

it seems evident that the Commission viewed all-channel receiver leg-

islation as a means for paving the way to an eventual shift of all VHF
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the all-channel receiver legislation," this does not represent an.

abandonment of the type of economic regulation represented by

its deintermixture efforts, but simply the choice of a different
remedy: legislation requiring television receivers to be compat-
ible with both UHF and VHF reception.

3. Regulation of Community Antenna Television

Without question the most extensive economic regulation

yet undertaken by the Commission is its controversial regulation

of community antenna television (CATV)." Because of its rela-

stations to the UHF spectrum. See id. at 1714-15. The all-channel
receiver legislation proved to be a promising way out of the deinter-
mixture controversy for both the Commission and the industry. The
industry opponents of deintermixture agreed to support the all-channel
receiver legislation but insisted that Congress exact from the Commis-
sion a commitment that its interim policy on deintermixture and its
intention to pursue an all-UHF system would be abandoned for at
least a sufficient period of time to permit the all-channel receiver
legislation to cure the competitive imbalance between UHF and VHF,
which it was thought that the all-channel receiver legislation could do.
On the representation by the Commission that it would terminate its
deintermixture efforts, the all-channel receiver legislation was enacted
in 1962 a § 303(s) of the Communications Act. See H.R. REP. No.
1559, 87th Cong., 2d Sess. 18-26 (1962); S. REP. No. 1526, 86th Cong.,
2d Sess. 13-19 (1962). As a result, the Commission declared a mora-
torium on its deintermixture proposals. Deintermixture Cases, 23 P & F
RADIO REG. 1645 (1962).

39. See note 38 supra.
40. Reduced to its basic elements, a CATV system consists of two

basic components: (a) a "head-end" system consisting of receiving
antennae and related equipment (e.g., amplifiers), usually of high gain
capability and generally situated in a location best suited for receiving
usable signals from broadcast stations; and (b) a distribution system
consisting of coaxial cable, which transmits the signal from the head-end
system to the subscriber, and amplifiers to compensate for signal at-
tenuation through the cable. Although the CATV system itself trans-
mits entirely by wire, most larger systems today make use of micro-
wave relay facilities which permit a signal to be picked up by a re-
ceiving antenna near its point of origin, converted to microwave fre-
quencies and transmitted virtually any distance to another receiving
antenna from which it is converted back to video-audio frequencies
and transmitted by cable to the subscriber. For a brief description,
see Hearings on Regulation of Community Antenna Television Before
the Subcomm. on Communications and Power of the House Comm. on
InterElcite and Foreign Commerce, 89th Cong., 1st Sess., ser. 89-16, 4-5
0965) [hereinafter cited as 1965 Bearings on CATV Regulation].

For general surveys of the CATV regulation problem, see Note,
The Wire Mire: The FCC and CATV, 79 HAav. L. REV. 366 (1965);
Note, Community Antenna Television: Survey of a Regulatory Prob-
lem, 52 GEo. L.J. 136 (1963). An economic analysis of the CATV
industry, commissioned by the FCC, is M. SEIDEN, AN ECONOMIC ANALY-
SIS OF COM IVI U NII Y ANTENNA TELEVISION SYSTEMS AND THE TELEVISION
BROADCAST INDUSTRY (1965) [hereinafter cited as SEIDEN REPORT] . Al-
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oresent an tive newness and far-reaching importance, and because it serves
?sented by as an ideal vehicle for considering what limitations, if any, the
different first amendment places on economic regulation by the Commis-
compat- sion the Commission's regulatory efforts to control CATV war-

rant somewhat greater attention than other areas of FCC eco-
nomic regulation.

Begun as relatively crude facilities designed to bring tele-

regulation vision broadcast signals into topographic pockets and other geog-

regulati on raphical areas where an adequate number of satisfactory signals

Df its rela- could not be received, CATV has now become a major rival of
the broadcast industry.4' In the six year period between 1959,

all-channel when the Commission first considered CA TV regulation,42 and
ae deinter- 1965, when it first adopted comprehensive regulations govern-
istry. The
all-channel ing CATV operations,13 the number of CATV systems more than

e Commis- trebled." Instead of the old "Mom and Pop" type of community
:re and its facility, bringing in perhaps three to five nearby signals, CATV
:led for at 
el receiver 

systems now boast of twenty or more channels and, with the aid

and VHF, of microwave, can take the signals virtually any distance and
a could do. into any size or type of community.45 With this extraordinary
rminate its development and growth it was inevitable that there would be
-as enacted
.. REP. No. a confrontation between CATV owners and broadcasters, for
410:1 Cong., although CATV does not generally compete with broadcast sta-

a mora-
3 P & F 

tions for advertising revenues," it does compete for the audi-

ence on which their advertising revenue depends.47

ists of two
! receiving

high gain
r receiving
ion system
e head-end
signal at-
self trans-
of micro-
) by a re-
)wave fre-
• receiving
Irequencies
)escription,
ion Before
COMM. on
89-16, 4-5
ion).
see Note,
66 (1965);

Prob-
lhe CATV
:IC ANALY-
TELEVISION
oRri. Al-

though the SEIDEN REPORT contains a number of dubious conclusions,
resulting partly from now out-of-date statistics, it provides a useful
general description of the industry and its structure as of that time.

41. On the growth of CATV, see authorities cited note 40 supra.
42. CATV Systems and Auxiliary Television Services, 18. P & F

RADIO REG. 1573 (1959).
43. First Report on CATV Regulation, 4 P & F RADIO REG. 2d 1725

(1965) [hereinafter cited as First Report].
44. Second Report on CATV Regulation, 6 P & F RADIO REG, 2d

1717, 1772-79 (1966) [hereinafter cited as Second Report].
45. Id.
46. Some CATV systems have carried local advertising but not to

the degree that it has become a serious competitor for advertising
revenues. The Commission's new rules prohibit deletion of advertising
of the station whose signal is carried. Id. at 1757. However, they ap-
parently do not prohibit carriage of advertising by CATV in addition
to the station's advertising.

47. The existence or probable existence vel non of economic injury
is really at the heart of the entire controversy between CATV, broad-
casters, and the Commission. CATV interests have persistently denied
that there has been (or that there is sufficient evidence that there
will be) any serious impairment to broadcast revenues resulting from
CATV competition. See, e.g., 1965 Hearings on CATV Regulation 132-33,
21:3-13 (statements of President of NCTA and President of Jerrold
Corp.). The broadcast opponents of CATV on the other hand have
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The history of CATV regulation began with the Commis-
sion's termination of an inquiry into the economic impact of
CATV -systems and other auxiliary facilities such as translators
on broadcast stations." The Commission in 1959 found insuffi-
cient economic impact by CATV systems at that stage of their
development to justify taking jurisdiction over these all-wire
facilities." However, it was not long before it became apparent

contended essentially that the past impact has been understated but,
in any event, the past experience with CATV, based on its operations
as a small service, is an inadequate guide to the future and that current
trends show demonstrable tendencies towards economic impact. See,
e.g., id. at 357-59, 389-94; Appendix to Reply Comments of NAB, in
FCC Dkt. Nos. 14895 and 15233, Oct. 28, 1964 (the "Fisher Report").
The Commission, wavering somewhat at first, has now sided with the
latter view that CATV would, absent regulation, have strong economic
impact on all broadcast stations. Second Report 1772-80.

48. CATV Syst ems and Auxiliary Television Services, 18 P & F
RADIO REG. 1573 (1959). Translators arc low power, auxiliary broadcast
stations designed, as CATV-systems were originally designed, to fill in
topographic "pockets" and sparsely settled areas where adequate off-
the-air service cannot be received from regular broadcast stations.
For a brief description of their history and use, see SEIDEN REPORT 18-22.
Historically, translator operations have been severely restricted by
Commission regulation, primarily to avoid a very troublesome prob-
lem of interference which it has been thought would result from too
free licensing of such facilities. However, the Commission has in recent
years taken some steps to liberalize translator licensing and has under
consideration other proposals. See Second Report 1757-61. Without
questioi., considerable impetus for this liberalization policy stems from
the desire to provide an auxiliary broadcast facility as a competitive
substitute for CATV.

49. CATV Systems and Auxiliary Television Services, 18 P &
RADIO REG. 1573, 1595-97, 1602 (1959). Although the Commission did not
pass directly on its statutory power to control CATV in the event it
were shown that CATV had a marked economic impact on broadcasting,
it did reject other bases of jurisdiction. It held that it had no power to
assert jurisdiction over CATV systems as common carriers under part
It of the Act, following its prior decision in Frontier Broadcasting v.
Collier, 16 13 & F RADIO REG. 1005 (1958). 18 P & F RADIO REG. at 1599.
It further held that it had no statutory power to license CATV systems
under § 301 of the Act because CATV did not come within the defini-
tion of "radio station" or "broadcasting" to which § 301 applies. Id.
at 1600-01. The Commission stated that it had no plenary authority to
regulate CATV simply because it was related to or affected broad-
casting, which was within its jurisdiction. Id. at 1600. Finally, it held
that it had no power to regulate CATV indirectly through its ad-
mitted jurisdiction over microwave facilities which serve CATV. Id.
at 1603-05. On this latter position, the Commission subsequently
changed its mind and was upheld on appeal in Carter Mountain Trans-
mission Corp. V. FCC, 321 F.2d 359 (D.C. Cir.), cert. denied, 375 U.S.
951 (1963).
Although the Commission reserved judgment on its authority to

regulate CATV where it could be shown to impair its regulatory
scheme for broadcasting, it seems evident that the Commission did not
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that CATV was a rapidly growing phenomenon which, unless

regulated before it grew too large, might escape regulation until

after it had had a severe economic impact on broadcast stations.

In 1962 the Commission, • in Carter Mountain Transmission

Corporation,5° denied a microwave carrier's application for a

license to improve service to CATV customers because of prob-

able economic injury to a local station in competition with

CATV. However, the carrier was given leave to reapply on a

showing that the CATV system would carry the local station

on its cable and that it would not carry programs of stations

which duplicated the local station's programs. This type of pro-

tection is generally referred to as "non-duplication" or, more

euphemistically, "exclusivity." Later in 1962 the Commission

instituted rulemaking proceedings to consider adopting the Car-

ter Mountain type of conditions of carriage and nonduplication

as permanent rules for all common carrier licensees. The pro-

posal was extended a year later to noncommon carrier licensees

as well." These proposals culminated in the Commission's

First Report on CATV Regulation" in 1965, adopting rules re-

quiring mandatory carriage and nonduplication for all micro-

wave-served CATV systems.53

The carriage and nonduplication rules implemented by the

Commission's First Report followed the regulatory mode of Carter

Mountain. No jurisdiction was asserted directly over the CATV

systems themselves, but only over those served by microwave

facilities. While this disposed of virtually all of the larger sys-

tems and those capable of having the greatest economic impact

on broadcast stations, the mode of regulation could hardly be con-

sidered completely effective from the point of view of the Corn-

believe there was any basis for asserting jurisdiction even if economic

injury were substantiated.
50. 22 P & F RADIO REG. 193 (1962), aff'd, 321 F.2d 359 (D.C. Cir.),

cert. denied, 375 U.S. 051 (1963).
51. See 1965 FCC ANN. REP. 82-83.
52. Note 43 supra.
53. The most controversial aspect of the nonduplication rules was,

and has continued to be, the question of the duration of the nondupli-

cation protection. Over the bitter opposition of CATV interests, who

wanted no more than simultaneous or at least no more than "same-day"

nonduplication protection, the Commission adopted a period of 30 days

protection, 15 days before broadcast and 15 days after. See e.g., 1965

Hearings on CATV Regulation 133-53 (testimony of President of NCT.A_).

The extra period was thought essential to protect delayed network

broadcasts and, to a degree, syndicated film broadcasts by local sta-

tions. First Report 1768-71. However, the Commission subsequently

reduced the protection period down to "same-day" protection. Second

Report 1747-51.

•
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mission, or very evenhanded from the point of view of those regu-

lated. Moreover, the carriage and nonduplication rules, originally

the ultimate goal of CATV regulation, had become merely a stop-

gap measure in the view of the broadcast opponents of CATV

and the Commission. At best they helped correct an unfair

competitive advantage which CATV was considered to have54 and

alleviated some of its economic impact. These rules did not,

however, correct the basic economic problem which was posed

by CATV, i.e., simple dilution of audience as a result of an in-

creased number of available signals.

Believing that this problem could not be met without more

comprehensive control exercised directly over CATV systems,

and not merely over microwave carriers, the Commission simul-

taneously issued in its First Report, a notice of further inquiry55

which proposed, in addition to carriage and nonduplication re-

quirements, broad scale restrictions on CATV operations. In 1966

the Commission released its Second Report on CATV Regula-

tion5° in which it asserted jurisdiction and regulatory authority

over CATV systems directly, irrespective of whether they used

microwave facilities, extended carriage and nonduplication rules

to all CATV systems, and issued comprehensive regulations con-

trolling CATV entry which were aimed principally at distant

carriage of signals by CATV into markets far removed from those
served by the stations whose signals were carried.57 The Com-
mission asserted its jurisdiction over all CATV systems on the
grounds that its authority under the Act is not confined to regu-
lation of common carriers and licensing of radio stations, but

54. One of the chief grounds relied on by the Commission in its
First Report was that the CATV system has an unfair competitive edge
because: (a) in those homes in which it is hooked up, it can effectively
preclude reception of competitive off-the-air signals, a problem which
was overcome by requiring carriage on the cable; and (b) unlike the
broadcast station, CATV does not pay for the programs which it takes
from broadcast stations and sells in competition with such stations.
This latter problem was alleviated in part by the nonduplication rules
and the carriage rules. See First Report 1747-52.

55. Notice of Inquiry and Notice of Proposed Rule-Making, 4 P & F
RADIO REG. 2d 1680 (1965).

56. Note 44 supra.
57. The principal purpose served by this type of "distant carriage"

restriction, as opposed to other forms of restriction, is that it enables
the Commission to conform CATV operations to its basic geographical
scheme of allocations for television broadcast stations; and it effec-
tively limits the attractiveness and, hence, growth potential of CATV
systems since, except as permitted within the strict geographical limits,
the CATV system cannot bring in much more than subscribers already
have.
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extends beyond these areas to a
ctivities in interstate commerce"

-Y which are an integral part of th
e radio and television system a

nd

which have an immediate and s
ubstantial disruptive effect on t

he

V scheme of regulation adopted 
by the Commission and appro

ved

-_r by Congress and the courts."

_d The ultimate effect of the Comm
ission's regulation of CATV

t, is still uncertain despite t
he adoption of its Second Report

. As

may be expected of any 
undertaking of this magnitude,

 it will

a- be many years before the
 scope of the rules is fully deve

loped,

and not until this occurs 
can their true effects be known

. Al-

though plainly more far
-reaching insofar as a greater num

ber of

3, 
persons are involved, the

 CATV rules are not uniqu
e in their

1_ ultimate purpose or 
effect. The basic theory behind them 

is

55 essentially that underl
ying the Carroll case: 6° Unrestrained •

competition can severely 
curtail the economic support of

 radio

:;6 and television stations 
causing injured stations to cut

 back more

expensive programming
 (which by a somewhat dubio

us hypoth-

eses is deemed "bett
er" programming) to leave

 the air perman-

ently, resulting in a 
loss of broadcast service t

o the public.,)

Awk2S 4. Proposed Authoriz
ation and Regulation of Subsc

ription TV

at 
Whether to authorize 

subscription television (STV) 
on a

permanent basis has be
en one of the enduring pr

oblems of the

Commission since the e
arliest days of television. In 1955 the

Commission instituted 
proposed rulemaking to inqui

re into its

power under the C
ommunications Act to authori

ze subscription

it 
television and to dete

rmine whether such authoriz
ation would

be in the public intere
st.6' After prolonged delay,

 experimental

—
zs 

operations were license
d in Hartford, Connecticut.62 

At the ter-

-,,e
Y 

58. Although the question w
hether CATV systems whic

h operate

in the confines of one 
state operate in interstate c

ommerce was the

_e subject of considerable
 dispute by CATV interests, this seems the

-2S least troublesome aspect
 of the problem. See Idaho Microwave, Inc.

S. 
V. FCC, 352 F.2d 729 (D.C.

 Cir. 1965); Ward v. Northern
 Ohio Tel. Co.,

...5 300 F.2d 816 (6th Cir.), 
cert. denied, 371 U.S. 820 (1962

).

59. See Second Repor
t 1725-32; Notice of Inquiry 

and Notice of

F Proposed Rule-lvlaking, 
Regulation of CATV, 4 P & F

 RADIO REG. 2d

1680, 1707-12 (1965). O
n congressional and judicial a

pproval, see H.R.

REP. No. 1559, 87th Cong.
, 2d Sess. 3 (1962) (approving

 the systcm of

service through diverse 
local stations) ; Logansport Broa

dcasting Corp.

,..s
V. United States, 210 F.2d

 24 (D.C. Cir. 1954) (upholdin
g the Commis-

sion's Sixth Report and Or
der).

60. 258 F.2d 440 (D.C. Cir. 1
958).

V 
61. 20 Fed. Reg. 988 (1955).

3, 
62. Hartford Phonevision Co

., 20 P & F RADIO REC. 754 (
1961),

y 
af Id, Connecticut Comm. A

gainst Pay TV v. FCC, 301 F
.2d 835 (D.C.

Cir.), cert. denied, 371 U.S
. 816 (1962).
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mination of the trial period in Hartford, further proceedings were

commenced to study the question anew in light of the results of

this test.°
To make an initial investigation and prepare a report on the.

question, three commissioners were appointed as a Subscription

Television Committee. After some two years of further rule-

making proceedings, the STV Committee has recently submitted

its report in which it proposes for adoption by the full Commis-

sion permanent authorization of STV, but with numerous re-

strictions and limitations." The full Commission, apparently

still undecided, has declined to act without still further comment

and argument from the industry and other interested parties."

Accordingly, the matter is still pending and, after twelve years,

in limbo, the fate of STV is still undecided.

The central issue on which regulatory policy has been and
is being debated is analogous to the issue raised by the sudden

rapid growth of CATV: the problem of economic impact on
free television broadcasting. The manner of economic impact is,

however, distinct. Although there would be direct diversion of
audience from free television to pay television, the principal
impact of STV, according to its opponents, is the possible diver-
sion or siphoning of programs and talent from free television.
This siphoning argument is based on the conclusion that STV
could outbid conventional television's advertising sponsors for
program talent. Of principal concern is the supposed ability of
STV to outbid free television for movies and major sports events.
With this type of programming lost to STV, free television would
be unable to generate sufficient advertising revenues to compete
.for an audience and would eventually lose out to STV. At that
point, according to the STV opponents, all television would be-
come pay television."

The primary concerns of the STV Committee with regard
to the economic impact of STV are two: the possible preemption
of broadcast time by STV operations, particularly in prime-time
viewing hours;67 and the siphoning of programs and program
talent from free television to STV.68 As protection against these

63. Further Notice of Proposed Rule Making and Notice of In-
quiry, 7 P & F RADIO REG. 2d 1501 (1966).

64. Report of the Subscription Television Committee to the FCC,
10 P & F RADIO REG. 2d 1617 (1967) [hereinafter cited as STV Report].

65. 10 P & F RADIO REG. 2d 1617 (1967). FCC 67-819 (July 14,
1967).

66. See STV Report 1654-57.
67. Id. at 1660-61, 1668-79.
63. Id. at 1661.
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:ngs were 
dangers to free t

elevision, the Co
mmittee has pro

posed that a

results of 
number of restrict

ions be placed on
 STV market entr

y and STV

operations. In or
der to ensure tha

t at least three n
etwork ser-

:rt on the 
vices and one in

dependent servic
e could be recei

ved in such

Dscription 
markets and to m

inimize the numb
er of hours of fre

e television

:ner rule- 
which would be p

reempted, the Co
mmittee would 

first restrict

3ubmitted 
STV operations to

 markets receivi
ng Grade A com

mercial ser-

Commis- 
vice from five sta

tions, of which th
e STV station m

ay be one."

erous re- 
Further, it would

 permit only one
 STV operation i

n any mar-

pparently 
ket." To protect agains

t program and 
talent siphonin

g, the

comment 
STV Committee h

as proposed regu
lations which h

ave greater

parties.65 
constitutional impl

ications insofar a
s they are aime

d directly at

.lve years 
the kind of program

ming STV may pr
esent. The Co

mmittee has

proposed prohibitin
g STV from pre

senting feature
 films older

been and 
than two years fro

m the time of fi
rst release to t

heatres on the

sudden 
rationale that mov

ies newer than
 two years are 

not generally

:npact on 
available to free 

television. In ad
dition, it has pr

oposed prohib-

impact i, 
iting STV from c

arrying current s
ports events whi

ch were regu-

version of 
larly carried live 

on free televisi
on in the commu

nity in which

principal 
the STV operates

, and prohibitin
g STV from pre

senting continu-

ak 'Die diver- 
ing series progr

ams which are
 a mainstay of

 free television
.

:elevision. 
Finally, it propo

ses limiting th
e total percenta

ge of time whic
h

that STV 
STV may devo

te to feature 
films and sports 

to no more th
an

5nsors for 
ninety per cent

 of a station's S
TV programming

 annually and n
o

ability of 
more than nine

ty-five per cent
 monthly."

:Is events. 
As in the case 

of the restricti
ons on CATV mar

ket entry and

ion would 
operations, the 

central policy o
f the above regu

lations is to re-

compete 
strict competi

tion to the ex
tent deemed nec

essary to preser
ve

. At that 
the continuat

ion of free tele
vision broadcast s

ervice. Essentia
lly,

would be- 
it is a reflec

tion of the pri
nciples of the Ca

rroll case. It is in

these terms t
hat the constit

utional implication
s of the Commi

s-

_th regard 
sion's regulat

ion of CATV a
nd pay television

 and its economi
c

reemption 
regulation in g

eneral must be c
onsidered.

-rime-time

program 
C. FIRST AM

ENDMENT IMPLIC
ATIONS OF ECONOM

IC REGULATION

:..inst these 
The foregoing

 discussion of 
the general regu

latory frame-

ice of In-

work within 
which the Comm

ission operates 
is not intended

 to

: suggest that th
e entire regula

tory scheme unde
r the Communi

-

7) the FCC, 
cations Act ha

s serious first 
amendment impl

ications. All as-

-17 Report]
(July 14 

. pects of Com
mission regulat

ion, whether the
y be technical,

 so-

. ,
69. Id. at 1668-73; p

roposed rules, § 
73.642, id. at 17

35.

70. Id. at 1678-79; 
proposed rules, §

 73.642, id. at 
1738.

71. Id. at 1702-14
; proposed rule

s, § 73.643, id. at 
1740, app. D.
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cial, or economic, have some measure of impact on free speech.
However, no one would seriously contend today that the Com-
mission is without constitutional power to license the use of radio
frequencies, and, as part of such a licensing scheme, to impose
such technical restraints and limitations as are necessary to en-
sure a fair, equitable, and efficient distribution and use of such
frequencies. Minimum restraints through licensing are neces-
sary in order that there be any effective radio communication,
a fact made clear by the experience of the 1920's. To this extent
the cliche that Commission regulation makes possible the exer-
cise of free speech in radio communications is fair and accurate.

Moreover, beyond the very narrow engineering aspects of al-
location of frequencies, it must be accepted that the Commis-
sion may set a very broad limit on the type of use to which fre-
quencies may be put. Thus, it seems clearly appropriate to re-
quire licensees in the Aviation Radio Service to restrict their
communications to those having some relationship to aviation.
Nor does it do violence to the first amendment to restrict their
use still further and to prohibit private chit-chat.72

However, to concede all this sheds little light on the problem,
for what is at issue here is not whether the Commission should
have and does have the constitutional power to act as a traffic
cop of the airways. The question here is to what extent the
Commission may constitutionally restrain free speech on radio
and television by regulating economic conditions in the industry.

The NBC  s_g_s_e is risially_Legarded as the touchstone for
measuring the constitutionality of Commissigulation. In-

--(lee , ii.----d-'–i-lE.6.--1.1-g-d—o•-11---e7F:iriT)-r---rdc and program regtili-faili of radio
and television, the NBC opinion affirming the Commission's
power to regulate chain broadcasting has become the vade
mecum of the Commission in exercising regulatory powers in

\
nontechnical areas. One can scarcely pick up a single case in
which the Commission's regulatory authority is in question where
some portion of Justice Frankfurter's opinion is not quoted as a
talisman to dispel all doubts about the Commission's statutory
and constitutional power.74

72. See Lafayette Radio Electronics Corp. v. United States, 345F.2d 278, 281 (2d Cir. 1965) (Friendly, J.), upholding against firstamendment challenge Commission regulations prohibiting the use of- radio facilities in the Citizens Radio Service as a "hobby" or a "diver-sion."
73. National Broadcasting Co. V. United States, 319 U.S. 190(1943).
74. The Commission is not alone in so regarding NBC. See, e.g.,
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.:ree speech. 
The importance of the NBC case lies

 not in the nature of the

.t the Corn- 
specific regulation upheld but

 in Justice Frankfurter's sweeping

use of radio 
pronouncements on the compr

ehensive powers" with which

, to impose Congress endowed the Commis
sion and his almost equally br

oad

ssary to en- 
pronouncements on the constit

utionality of Commission exe
rcise

use of such 
of such .powers. Of prima

ry importance, of course, is the s
cope

are neces- 
of the latter. Rejecting a challenge to the re

gulations based on

ununication, 
the first amendment, Justice Fra

nkfurter concluded for the 
ma-

a this extent 
jority:

_)le the exer- 
The Regulations, even if valid in 

all other respects, must fall

.nd accurate. 
because they abridge, say the 

appellants, their right of fre
e

speech. If that be so, it would follow t
hat every person whose

aspects of al- application for a license to op
erate a station is denied by t

he

:he Comrnis- 
Commission is thereby deni

ed his constitutional right of 
free

:o which fre- 
speech. Freedom of utterance i

s abridged to many who wish
 to

use the limited facilities of r
adio. Unlike other modes of ex-

Triate to re- pression, radio inherently is
 not available to all. That is its

restrict their 
unique characteristic, and T

hat is why, unlike other mo
des of

to aviation 
expression, it is subject to 

governmental regulation. Becau
se it

cannot be used by all, som
e who wish to use it must b

e denied.

restrict their But Congress did not authorize the Commission to choose

among applicants upon th
e basis of their political, eco

nomic or

social views, or upon any
 other capricious basis. If it did, or

: the problem, if the Commission by th
ese Regulations proposed 

a choice among

.iission should 
applicants upon some su

ch basis, the issue before u
s would be

-t as a traffic 
wholly different. . . . 

The right of free speech d
oes not in-

1110 t 
elude, however, the rig

ht to use the facilities of rad
io without a

exent the license. The licensing system e
stablished by Congress in the

.-,.ech on radio 
Communications Act of 19

34 was a proper exercise of its po
wer

: the industry 
over commerce. The 

standard it provided for the licen
sing of

stations was the 'public 
interest, convenience, or necessity.'

 De-

touchstone for 
nial of a station lice

nse on that ground, if valid u
nder the Act,

2gulation. In- 
is not a denial of free

 speech.76

:ation of radio 
Accepting this opini

on at face value, it is diffic
ult to find

Commission's 
any significant 

first amendment limitat
ions on the authority of

)me the vade the Commission 
to regulate radio and t

elevision broadcasting,

Dry powers in 
at least in the  

area of economic regillat
ica;" so long as it can be

.....

single case i
n_

question where
Barron, The Federal 

Coinmunications Commission's Fai
rness Doctrine:

An Evaluation, 30 Gr
o. WASH, L. REV. 1, 2 n.6 (1

961): "The (NBC]

.ot quoted as a opinion . . . is generally
 regarded as having soun

ded the death knell

:ion's statutory 
for the argument that 

government regulation of broadcast
ing violated

the licensee's right of 
free expression guaranteed b

y the First Amend-

ment." Although this statement
 of the effect of NBC in silencin

g first

amendment objections to 
broadcast regulation is plain

 hyperbole, it is

rifted States, 345 
nevertheless indicative 

of a widespread, if whol
ly uncritical, accept-

:ng against first ance of NBC as dispos
itive of constitutional iss

ues in broadcast regula-

iting the use of 
tion.

:by" or a "diver- 
75. 319 U.S. at 217.

76. Id. at 226-27.

3, 319 U.S. 190 
77. However, NBC 

is read as broadly permissi
ve in the case of

program regulation as 
well as economic regulation.

 This is discussed

• NBC. See, e.g., 
in Parts II & III infra.

•
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found that the standard of public interest, convenience, or neces-

sity is satisfied. At the same time, however, Justice Frank-

furter's opinion seems fundamentally wrong insofar as it sug-

gests an unacceptably broad license for Commission regulation,

particularly in the field of programming. At the heart of Frank-

furter's reasoning is the classic cliche: "Unlike other modes of

expression, radio inherently is not available to all. That is its

unique characteristic, and that is why, unlike other modes of ex-

pression, it is subject to governmental regulation."78

This argument, which has been _assiduously trotted out on

every appropriate occasioni_has several mai_c_n_. _defeetsZsa Fitt,

contrary to common assumption, the radio broadcast spicTr-um

is not now, and may never be, saturated. While the technical

limitations on entry into broadcasting are real enough, the eco-

nomic limitations are probably more restrictive. The economic

barriers to entry into radio broadcasting are, however, far less

restrictive than in the case of media such as newspapers, which

lie essentially beyond public control. Second there are more

competitive outlets for expression in radio and television than

there are in the newspaper media--or probably in all major pub-

lications media combined. This disparity between the number

of different radio and television outlets and the number of

newsprint media is increasing. Third the mere fact that there

are barriers to entry into the communications media, be it news-

papers or radio and television, does not in itself resolve the

problem of the kinds of control that are permissible and how

narrow the focus on restraint of free speech may be.

The defect of Justice Frankfurter's approach to the constitu-

tional issue is illustrated by the Commission's regulation of com-

munity antenna television. The CATV regulations prohibiting

duplication of the programs of local broadcast stations by pro-

grams carried on CATV systems have been twice upheld against

constitutional challenge. In the Carter Mountain ease" the

court rejected the argument that the 67).-m—ii,G.Erm s nondupli-

cation protection for local television stations contravened the

first amendment. Essentially the court reasoned that since

some restraint on complete freedom is inherent in all licensing

regulation of radio communications,

it may be assumed that any denial of a license to transmit
radio or television programs keeps off the air, and hence de-

78. 319 U.S. at 226.
73a. See generally Part III infra.
79. Carter Mountain Transmission Corp. v. FCC, 321 F.2d 359 (D.C.

Cir.), ccrt. denied, 375 U.S. 051 (1063).
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prives the public of, the mate
rial which the applicant d

esires

.k- 
to communicate. But that does n

ot mean that the Commission

must grant every license whi
ch is requested. Nor does it mean

zg- that the whole statutory system of
 regulation is invalid. Quite (1

)n, the contrary is true: a deni
al of a station license, validly

 made

_k- 
because the standard of 'publ

ic interest, convenience, or neces-

sity' has not been met, is not a deni
al of free speech.so

of
;:ts On the same reasoning, the

 court again upheld the nondupl
ica-

x- tion rules against first amen
dment challenge in Idaho Mic

ro-

wave, Inc. v. FCC."

on Neither decision deals with t
he constitutional issue in a

st, satisfactory way. To be sure,
 licensing of radio communicatio

ns

:m involves a degree of restraint
. The mere fact that some rest

raint

:al may be inherent in legitimat
e licensing does not in itself, 

how-

:a- ever, justify this particular 
form of regulation nor, indee

d, does

iic it bestow a constitutional c
arte blanche on all forms an

d all de-

:ss grees of regulation.82 Not even the FCC would 
contend, for

eh example, that the licensing 
power includes the power to

 direct

re every aspect of the license
e's operations, including the

 particular

an programs presented. Moreover the reasoning is 
inapposite in

.b- the case of direct regulatio
n of CATV where there is 

no prevail-

er ing scheme of licensing to
 which regulation can be sa

id to be an

of incidental restraint.

re While the constitutional issue wa
s inadequately analyzed in

-s- Carter Mountain and Idaho Mic
rowave, it was almost ignore

d in

Buckeye Cablevision, Inc. v. FC
C." In Buckeye the court uph

eld

the CATV regulations restric
ting carriage by the system of

 dis-

tant signals. Unlike Carte
r Mountain and Idaho Microwave

 the

U- rules here were directed
 against CATV systems themselve

s and

n- were not confined to regu
lating microwave carriers within

 the

licensing jurisdiction of t
he Commission. The two principal

o- challenges to the rules we
re that the Commission was with

out

.st statutory jurisdiction to r
egulate CATV and, more funda

men-

tally, that the rules vio
lated the first amendment insofar a

s they

precluded the system fr
om carrying signals originating beyo

nd a

le specified distance from 
the CATV station. Affirming the Corn-

CC mission's jurisdiction to
 regulate CATV systems directly, 

the

court gave little more
 than the back of its hand to th

e first

amendment challenge, st
ating that "the restraint imposed by 

the

rules is no more than 
is reasonably required to effectua

te the

C.

80. Id. at 364.
" 81. 352 F.2d 729 (D

.C. Cir. 1965).

82. Cf. Sherbert v. Verner
, 374 U.S. 398 (1963).

83. 10 P & F RADIO REG.
 2d 2029 (D.C. Cir. 1967).
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public interest requirements of the Act."84 The court then
cited NBC and Carter Mountain for support.

Taken at face value, this rather offhand statement suggest:,
the preposterous conclusion that the Constitution is circtnn•
scribed by an act of Congress and that, so long as the Comnii..
sion's actions are within the scope of its legislative mandate,
there are no first amendment restrictions. Undoubtedly tlie
court did not intend such a sweeping abdication to Congress of
the judicial power to determine the scope of the first amend-
ment. However, its refusal to go beyond the question of tile
legislatively created public interest standard to resolve the con-
stitutional issue suggests just such an abdication.

The court's failure to deal with the first amendment issue
is not corrected by its reliance on the Carter Mountain and NBC
cases. As previously noted, the reasoning of Carter Mountain is
entirely inadequate since the validity of some types and degrees
of restraint does not justify all types and all degrees of restraint.
Nor is the issue resolved by citing NBC. Even if the technical
barriers to entry and the fact that radio is inherently not avail-
able to all justify Commission regulation of radio and television
broadcasting, this clearly does not support regulation of CATV.
Unlike broadcasting, CATV transmits its signals entirely by
wire, and except to a negligible degree" transmission by wire
does not interfere with other stations. From a technical view-
point, CATV is available to all. If, therefore, Justice Frank-
furter's scarcity argument is relied on as the constitutional basis
for regulating radio and television, it follows that CATV is no
more constitutionally subject to regulation of entry than news-
papers, magazines, or other communications media. The NBC
case, far from providing support for Commission regulation, as
concluded by the Commission,86 really supports the opposite re-

84. Id. at 2034. Buckeye conflicts with an earlier decision in the
Ninth Circuit, Southwestern Cable Co. v. United States, 378 F.2d 118
(9th Cir. 1967), petition for cert. filed, 36 U.S.L.W. 3068 (U.S. July 13,
1967), holding that the commission had no statutory jurisdiction over
non-microwave CATV.

35. Even radio transmissions by wire emit some degree of spurious
radiation which may interfere with radio broadcast signals. These spuri-
ous emissions are not of major significance, however, and can be prac-
tically eliminated by use of heavy cable. The Commission's regulatiow;
have long provided for control of such spurious emissions long before
CATV itself was regulated. See 47 C.F.R. § 45.1 (1967).

86. See Notice of Inquiry and Notice of Proposed Rule-Making,
Regulation of CATV, 4 P & F RADIO REG. 2d 1679, 1709-10 (1965):
also CATV Regulation (Petition for Reconsideration of Second Report).
8 P & F RADIO REG. 2d 1677, 1681-82 (1967) (rejecting argument th.tt

•
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suit. Following Justice Frankf
urter's scarcity argument

 to its

logical conclusion, it m
ust be seen that abando

nment of CATV

regulation and the suppl
anting of broadcasting wit

h CATV and

other forms of wire 
communication would do a

way with the en-

tire problem of spec
trum scarcity and with it 

the entire ostensible

basis for the regulator
y scheme established by t

he Communica-

tions Act of 1934.

Notwithstanding what seem 
to be obvious fallacies 

in the

reasoning underlying the N
BC, Carter Mountain, and 

Buckeye

cases, it does not necessa
rily follow that the economic

 regulation

sustained in those decisio
ns is unconstitutional. The 

problem is

not that these decisi
ons have reached the wrong 

result but that

they have traveled 
the wrong path. On groun

ds other than

those advanced in the
 decisions, the Commission's ec

onomic regu-

lation and its propo
sed subscription television regul

ations seem

defensible even unde
r the strictest application of the first

amendment.

Radio, television, news
paper publication, and theat

re are,

within limits, subject t
o general economic restraints 

and regula-

tions. For example, 
no one doubts any longer that 

communica-

tions media, whether 
or not their facilities are inher

ently avail-

able to all, are sub
ject to the antitrust laws. 

In Associated

Press v. United State
s 87 the Court, per Justice Black

, held that

the antitrust laws 
prohibited the Associated Press 

from restrict-

ing member news
papers from furnishing news 

to nonmember

newspapers. The Cour
t rejected the contention that 

this appli-

cation of the antitr
ust laws to a news media was in

 violation of

the first amendment
.

It would be strang
e indeed, however, if the gra

ve concern for

freedom of the press
 which prompted adoption 

of the First

Amendment should be 
read as a command that the 

government

was without power t
o protect that freedom. The F

irst Amend-

ment, far from provid
ing an argument against appl

ication of

the Sherman Act, h
ere provides powerful reasons 

to the con-

trary. That Amendment rests
 on the assumption that the

widest possible dissemination of information from diverse

and antagonistic sourc
es is essential to the welfare of 

the pub-

lic, that a free press is 
a condition of a free society. 

Surely a

command that the gov
ernment itself shall not impede

 the free

flow of ideas does not
 afford non-governmental co

mbinations

a refuge if they impos
e restraints upon that con

stitutionally

guaranteed freedom, 
Freedom to publish means f

reedom for

all and not for some. 
Freedom to publish is guarante

ed by the

Constitution, but freed
om to combine to keep others 

from pub-

regulation unconstitutional
ly restrains free speech, 

relying in part on

n(:),
87. 326 U.S. 1 (1945).
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lishing is not. Freedom of the press from governmental inter- . t‘ •,1ference under the First Amendment does not sanction repressionof that freedom by private interests. The First Amendment af-fords not the slightest support for the contention that a combi-nation to restrain trade in news and views has any constitu-tional immunity.88
I •It may be argued that the AP antitrust case disposes of the

constitutional challenge to regulations against monopoly but not .1of the converse, i.e., regulations which have the effect of further- I , ,• •ing economic concentration, and economic regulation of the kind 1„ •• i 0reflected in Carroll, CATV regulation, and the proposed regula- , .4 .1;N I! •tion of STV operations is directly contrary to regulation of the , type upheld in the AP case since the effect really is a measure of . !protection of economic concentration. .••
f • IOne critic of the policy of imposing barriers to entry on eco- t 1

nomic grounds has contended that this latter type of economic S,•!
regulation, in contrast to antimonopoly regulation, is unconstitu- i• A4 ;

tonal." He concludes that the chain broadcasting rules upheld r ., • :.44141\ I'

•••I 1in NBC flow logically from the Court's recognition of the scarcity -•"
of available frequencies," but economic regulation of entry does
not. But this eistinction between regulatory limits on entry 7• • •and regulatory limits on monopoly simply reflects a bias in favor
of strong competition at all costs. However sound this view may ,.. .N •;1be as a matter of economic or social policy, it seems rather far- 4 it I 1. !

41 4 t
fetched to give it constitutional stature.

;1 1 c 
I

..,,tt 1. • .!While it is true that economic regulation of the type con-
,•sidered in the Carroll case, the Commission's CATV regulation

!or its proposed regulation of STV may in a very real sense be ,economic protectionism," it is nevertheless a protectionism un- S• ,. , •dertaken to effect the purpose the antitrust laws were supposed I. P 4.•

88. Id. at 20 (footnote omitted). The Court also relied in part Onits decision in Associated Press v. NLRB, 301 U.S. 103 (1937), inwhich it upheld against first amendment challenge the application ofthe National Labor Relations Act to AP. See note 272 infra and .ac-companying text. It also relied on its prior decision in Indiana Farmer sGuide Co. v. Prairie Farmer Co., 293 U.S. 268 (1934), involving ONapplication of the antitrust laws to a newspaper. However, in PrairieFarmer the first amendment issue was not raised or discussed.89. Givens, Refusal of Radio and Television Licenses on EconomicGrounds, 46 VA. L. REV. 1391, 1400-03 (1960). Cf. Weaver v. Jordan,64 Cal. 2d 235, 49 Cal. Rptr. 537, 411 P.2d 289 (1966), which invalidateda state statute banning sulxicription television (by wire) and cliginguished NBC on grounds that the rules there were designed to eliminatemonopoly whereas the statute here fostered monopoly.90. Givens, supra note 89, at 3401-02.
91. See Cole, Community Antenna Television, The BroadcasterEstab/ishment, and the Federal Regulator, 14 Am. U.L. Rrv.142-45 (19t5).

t. 4


