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1967] THE FCC AND THE FIRST AMENDMENT (t

in United States v. Storer Broadcasting Company.* :

Apart from the chain broadcasting and multiple ownership
rules, the Commission has long purported to follow a general
licensing policy of promoting diversification of ownership of all

" mass communications media? in evaluating the respective merits

of competing applicants in a comparative hearing3! This policy .
has never heen crystallized into written regulations, and, like
most of the factors assessed in comparative hearings, it has not
been vigorously or consistently applied.®?

2. Economic Injury Through Competition

Jgnoring dicta {in several early circuit court opinions,®® the
the Commission persistently refused, until recent Yyears, to
consider competitive economic injury to existing licensees as
a basis for refusing to license new stations. This policy was ap-
proved in FCC v. Sanders Brothers Radio Station,?* where the
Supreme Court held that the Commission was not bound to con-
sider economic injury as such in determining whether or not to
grant an application for a new station. However, the Court did

29. 351 U.S. 192 (1956). .

30. The other media interests generally involved besides radu_) and
tclevision are newspaper interests. Hoawever, while ownership,_ inter-
est in, or control of & newspaper is a comparative “demerit” against an
applicant in theory, the fact remains that common gwqershxp of news-
papers and broadcast stations is so _prevalent as to indicate that news-
paper ownership is not a serious liability. See, e.g., the comprehen-
sive list of broadcast stations identified with newspaper and maga-
zine ownership in 1966 BROADCASTING YEARBOOK, at A-92-99.

31. In noncomparative cases the Commission has only rare}y con-
sidered an applicant’s ownership or control of other cqmmumca‘uons
media where the applicant meels the multiple ownership rules. See
NETWORK DBROADCASTING 112-13. A rare exceplicn is Laurence w. Harry,
13 F.C.C. 23 (1948), aff’d sub nont Mansficld Journal Co. v. ¥CC, 180
¥.2d 28 (D.C. Cir. 1950). - B

As to newspapers, sec note 30 supra, and Heckman, Diversifi-

he Media of Mass Communication—Policy 07

Fallacy?, 42 Gro. L.J. 578 (1954) (which argues, however, that the

diversification policy should nct be pur_sued excep@ to preven_t monopo-

ly). For a gencral criticism pf the pohqy as apphed both with respect

o newspaper and other radio ownership, sce NETWORK BRO‘M?CASTI_NG

121-24; Note, Diversification_and the Public Interest: Administrative
Responsibility of the FCC, 66 YALE 1.J. 365 (1957). )

The Commission’s new Policy Statement on Comparative Broad-
cast Hearings, 5 P & F Rapro Rec. 2d 1901 (1965) suggests a somewhat
greater stress on the factor of di\'_cr51f1cati9n than has been slressed in
the past cases. To what extent this stress in a gene'ral policy statement
will carry over to actual decision, howcver, is anyone 3 guess. ) .

33. E.g. WwWOKO, Inc. V. T'CC, 109 F.2d 665, 666-63 (D.C. C‘n.r. 193 9),
Tri-State Broadcasting Co. v. FCC, 107 F.2d 956, 957-58 (D.C. Cir. 193 ).

754, 309 ULS. 470 (1940).
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