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1967] THE FCC AND THE FIRST AMENDMENT (t

in United States v. Storer Broadcasting Company.* :

Apart from the chain broadcasting and multiple ownership
rules, the Commission has long purported to follow a general
licensing policy of promoting diversification of ownership of all

" mass communications media? in evaluating the respective merits

of competing applicants in a comparative hearing3! This policy .
has never heen crystallized into written regulations, and, like
most of the factors assessed in comparative hearings, it has not
been vigorously or consistently applied.®?

2. Economic Injury Through Competition

Jgnoring dicta {in several early circuit court opinions,®® the
the Commission persistently refused, until recent Yyears, to
consider competitive economic injury to existing licensees as
a basis for refusing to license new stations. This policy was ap-
proved in FCC v. Sanders Brothers Radio Station,?* where the
Supreme Court held that the Commission was not bound to con-
sider economic injury as such in determining whether or not to
grant an application for a new station. However, the Court did

29. 351 U.S. 192 (1956). .

30. The other media interests generally involved besides radu_) and
tclevision are newspaper interests. Hoawever, while ownership,_ inter-
est in, or control of & newspaper is a comparative “demerit” against an
applicant in theory, the fact remains that common gwqershxp of news-
papers and broadcast stations is so _prevalent as to indicate that news-
paper ownership is not a serious liability. See, e.g., the comprehen-
sive list of broadcast stations identified with newspaper and maga-
zine ownership in 1966 BROADCASTING YEARBOOK, at A-92-99.

31. In noncomparative cases the Commission has only rare}y con-
sidered an applicant’s ownership or control of other cqmmumca‘uons
media where the applicant meels the multiple ownership rules. See
NETWORK DBROADCASTING 112-13. A rare exceplicn is Laurence w. Harry,
13 F.C.C. 23 (1948), aff’d sub nont Mansficld Journal Co. v. ¥CC, 180
¥.2d 28 (D.C. Cir. 1950). - B

As to newspapers, sec note 30 supra, and Heckman, Diversifi-

he Media of Mass Communication—Policy 07

Fallacy?, 42 Gro. L.J. 578 (1954) (which argues, however, that the

diversification policy should nct be pur_sued excep@ to preven_t monopo-

ly). For a gencral criticism pf the pohqy as apphed both with respect

o newspaper and other radio ownership, sce NETWORK BRO‘M?CASTI_NG

121-24; Note, Diversification_and the Public Interest: Administrative
Responsibility of the FCC, 66 YALE 1.J. 365 (1957). )

The Commission’s new Policy Statement on Comparative Broad-
cast Hearings, 5 P & F Rapro Rec. 2d 1901 (1965) suggests a somewhat
greater stress on the factor of di\'_cr51f1cati9n than has been slressed in
the past cases. To what extent this stress in a gene'ral policy statement
will carry over to actual decision, howcver, is anyone 3 guess. ) .

33. E.g. WwWOKO, Inc. V. T'CC, 109 F.2d 665, 666-63 (D.C. C‘n.r. 193 9),
Tri-State Broadcasting Co. v. FCC, 107 F.2d 956, 957-58 (D.C. Cir. 193 ).

754, 309 ULS. 470 (1940).
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On the other hand, the Commission may add other issyeg
directed to specific questionable aspects of a party’s applic;.
tion.’%8  An applicant proposing what the Commission regardy
as questionable program policies may have the application set for
a hearing on the so-called “Suburban issue,” theoretically de.
signed to investigate what efforts the applicant has made 1,
determine and satisfy the needs and interests of its proposed ser-
vice area. Although the standard comparative issue substa.
tially includes this investigation, the significance of the addj.
tional “Suburban issue” is that it is a potentially disqualifyiny
issue unrelated to the comparative merits of the applicants. If
one applicant buys out or merges with competing applicants, the
standard comparative issue becomes moot, but the disqualifying
issue does not.'®® In such a case, the Commission will insist on

investigating whether the remaining applicant has met its burden
on the disqualifying issues.

4. Renewal of License: In Terrorem Control

The discussion above focused on the method by which the
Commission controls Programming by setting standards to which
a broadcast applicant must conform if he is to succeed in obtain-
ing a license. The process of license renewal every three years
adds a new dimension to this control. The rerewal process
the primary tool used by the Commission to enforce continu
compliance with the demands initially made on an ap} ce

Without this instrument it would be difficult if not impossiuvic

to effect any real control of programming operations. If a li- .

censee fails to adhere to the standards of its promised perform-

Statement on Comparative Broadea
were: (1) local residence; (2) civie participation; (3) diversification
of occupations of principals; (4) experience; (§) integration of owner-
ship with management; (6) past broadeast record; (7) planning and
preparation; (8) program policies; (9) program proposals; (1  studio
and cquipment; (11) staff; (12) diversification of ownership of mass
communications media. WHDH, Ine, supra at 566-05  Sou generally,
Irion, FCC Criteria fur Evaluating Competing Applicants, 43 Mrxx. L.
Rev. 479 (1955). The 1965 Policy Statement retains most of these cri-
teria but purports 1o establish some degree of priority umong them and
explain their proper implementation. Whethey (he 1965 Policy State-
ment has really clavified or resolved the contradictions and erased any
of the nonsense that has characterizeq the interpretation and imple-
mentation of these criteria remains to be seen,

188. These may be added on the Commission’s own motion or by
motion of the partics to enlarge issues, See, e.g., Springfield Tele-
casting Co., 3 P & ¥ Rauvro Rre. 24 727 (1964),

189. See, e.g., Tri-Citics Broadeasting Co, 8 P & F Rabro Ruc. 2
1, 2 (1965).

st Hearings, the accepted criteria
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affects all programming which involves controversial public js.
sues. Thus the effect upon program choice is infinitely greater
in the case of the fairness doctrine. A broadcaster, faced with
the possibility that he may have to give time to candidates B, C,
and D if he makes time available to candidate A may well forego
giving time to A. The program choice foreclosed is limited,
Compare, however, the alternatives faced by a broadcaster who
is considering a public discussion program, a commentary series,
or editorials. He is met at the outset with the possibility that if
he touches on any significant public issue, even if he does not
judge it to be controversial, it may give rise to an obligation to
provide time to opposing viewpoints. The problem will not
arise just once or twice, but may arise on hundreds of occasions.
Virtually every topic which might be worth discussing or com-
menting upon is likely to be considered by the Commission to be
a controversial issue of public importance which obligates him
to seek out and provide an opportunity for the expression of op-
posing viewpoints. The most conscientious broadcaster may well -
have very substantial qualms about presenting con

troversial .
public issues when he is required to be fair by someone clse’s o
. standards, particularly if the scmeone else happens to be the
government,

The almost infinite reach of the fairness doctrine is most
grapliically illustrated by the Commission’s recent ruling that a :
station which presents cigarette advertising “has the duty of in- T
forming its audience of the other side of this controversial issue :
of public importance—that however enjoyable, such smoking !
may be a hazard to the smoker’s health 75 This is the first
time the fairness doctrine has been held applicable to routine
advertising. To say the least, such an application of the doctrine
raises a question whether there is any kind of broadcast message

259. Letter to WCBS-TV, 9 P & F Ranro Rec. 2d 1423, 1424, petition
for reconsideration denied, 11 P & ¥ Rapio Ree. 2d 1821 (1967). The
ruling was issued on complaint.  An appeal has been filed by the NAJS on
behall of the broadeasting industry (and, by reasonable assumptlion,
on behalf of the cigarette industry) in the Fourth Cireait chullenging
the ruling on essentially the following grounds: (1) it conflicts with !
the Cigarctte Labeling and Advertising Act of 1965, (2) it exceeds the
Comumission’s statutory authority, (3) it violates the first and {ifth
amendments, and (4) it is brocedurally defective. These are the same
grounds urged before the Commission in seeking reconsideration, See
Broancasting Macazivy, Sept. 18, 1967, at 34-38, Complainant, a lawyer
in the vein of Ralph Nader, has also filed an appeal in the Distriet of
Columbia Cirvuit clidming that the ruling does notl go far cnough,  Id.
The Iatter appeal is an ohvious race-to-the-courthouse attempt to gt

review in a sympathetic court,
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difficult to know what to make of the licensee's contentions,
Reliance on the ninth and tenth amendments was evidently pred-
jcated on Justice Goldberg’s concurring opinion in Griswold v.
Connecticut,2™ and the theory that the ninth and tenth amend-
ments constitute some kind of residuum of protected rights not
clsewhere enumerated in the Constitution. The court’s rejec-
tion of this argument in Red Lion seems undeniably correct.
There is neither historical authority nor solid constitutional
precedent for the proposition that the ninth and tenth amend-
ments embody any specific constitutional rights. While, as Jus-
tice Goldberg pointed out, the ninth and tenth amendments in-
dicate that the first eight amendments are not preclusive of
other fundamental rights not enumecrated, it is impossible to
find in tl.em any hint of what such other fundamental rights
might be. Morcover, Justice Goldberg’s use of the ninth and
tenth amendments was dubious enough when applicd in Gris-
wold as a basis for “filling in” the interstices betwecn specific
constitutional guarantees. It would be even more dubious to
apply the two amendments to the Red Lion situation where
other specific constitutional provisions are directly in issue.
Such an interpretation of ihe ninth and tenth amendments
uld cause the entire Bill of Rights to be all but swallowed up
e {wo virtually forgotten amendments.

~g\x}see’s vagueness argument appears on its face to be

\Q@f\\’hafc m persuasive. Viewing ihe falrness doctrine in
genéral, it can hardly be denied that it is vague and uncertain
in its scope’and application. However, the vagueness argument
seems misdirected here.

In the sense in which it is most widely understood and
applied, the void-for-vagucness doctrine is based on the need
to give fair notice to the individual as to what is unlawful. The
evils sought to be eliminated are twofold: the subjection of a
person to threat of punishment when he cannot know that his
conduct is unlawful,®® and the restraint of a person from en-
gaging in protected conduct because of the threat that the broad
and vague reach of the statute may proscribe such conduct.®*
In addition to the notice aspect, the vagucness doctrine has heen

279. 381 U.S. 479, 486 (1965).
nali%?. C;::Izérzigéog:&tég}, ;G%JI;IJe»Sv élsesrs(clyézg?F U.S. 451 (1939); Con-
. ee, e.g., Herndon V. - .
tntio bt e o gzgj_i{;’a}gé?f{?ns‘fﬁif‘i?oéii?f’zlagc‘;“séz‘%%‘;;
Rev. 67, 76 (1960). preme Court, 109 U. Pa. L.
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novel, and heretical ideas whose expression is so crucial to a vital
growing society.**® It is, however, naive in the extreme to sup-
pose that government supervision, through the fairness doctrine
or other means, would ultimately promote heterodoxy. As has
been pointed out above, government intervention in broadcast
programming has in fact been a major impetus toward conform-
ity and orthodoxy.

Where does the foregoing evaluation, if correct, lead us?
There are undoubtedly some who would conclude that these
considerations must lead ineluctably to the conclusion that
the Congress and the Commission should be allowed to regulate
only the technological aspects of radio and television. This

* conelusion, however, seemns as extreme in principle as it is naive.

There is no canstitutional principle which says that, merely be-
cause some forms of regulation of free speech are unconstitu-
tional, all forms of regulation which might affect or in some
manner restrain free speech are similarly unconstitutional. The
first amendment does not forbid the Comimission  fgom going
beyond its role as “traific cop” of the airways. Radio and-tele:
vision are certainly not constitutionally exempt {rom general
social and economic regulation merely because their business
is the business of communication. ¥ o

Thus radio and tclevision, like newspapers, are subject to
the general laws which bind all persons, institutions, and busi-
nesses, such as the antitrust laws, labor laws, and laws governing
libel, slander, fraud, and other socially disruptive conduct and
speech, Concededly there are first amendment limitations on
the application of such laws, but the limitations are not unique
to radio and television. They extend as well to newspapers,
movie theaters, or soap box orators.

Moreover, it does not necessarily follow that because the
Commission may not constitutionally impose its own standards
of orthodox programming or its own standards of balance, fair-
ness, and diversity that it may not in general insist that a li-
censee investigale and be responsive to demonstrated needs of
his community. The first amendment does not require that a
licensee must be permitted to operate a radio facility purely in
his private and selfish interest with no concern for public neads
and interests. The first amendment comes into play, however,
when the Commission, in the name of reviewing a licensce’s re-
sponsiveness, begins to concern itzself with programmin or pro-

294, Barron, supra note 320, at 1645-47.
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..y operations to the point of establishing standards of accept-

o und nonacceptable programming. It has already reached
e beyond this point.

Although some supporters of strong Commission regulation

., Lt dire consequences in the event the Commission should

., nquish any of its regulatory oversight of licensee program

i ations, it is doubtful that the Republic will falter should

..+ Commission’s thus far unfettered powers in this area k¢

_.1ed to conform to the first amendment as interpreted for and

.plied to other communications media. On the basis of the’|

i vt forty years of regulation, it may be difficult to say that the
-ause of free speech has suffered cgregiously at the hands of the
pCC. But there is every indication that the problem is serious
=] becoming increasingly more SO. The fairness doctrine which

|

i

3
|
{

1. Commission seems bent on applying and interpreting with |

.-creasing rigidity, cases such as Palmetto, and an increasing

{

}:'mccupation with, if not fetish for, balanced programming arc ‘

three very sirong reasons for taking a less sanguine view of FCC |

regulation in the next forty years and for implementing more
vigorous first amendment limitations on regulation in this field.
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