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In Upieci,9;ty Coniinitifi' v. Gi,in, 2S9 F. Supp. -169 (IV. D. Tex.
19(19), for example, the court asserted that. "the- individual must be af-
forded some appropriate •public forinn' for his peaceful protests." In
In re 110/ 0. ri* sri, -134 P. ;2(.1 3r):1, 64 Cal. MAT. 97 (1967), the
Court rifled t hat a privately 0 Ailed railway station was open to the pub-
lic, generally, and that ant i-war leaflets could not be barred so long as
they were consistent wit Ii the --iorma operat ion of the station. In 1I7o7;71,
v. Poi of Scw Yeae Anthoi:ty,‘_:.GS F. -Supp. S:i5 (S. D. N. Y. 1067),

39.5 F. 2d S:1 (2,1 Cir.). cert. denied, 393 U.S. 940 .(1.968), the
court held that the privately owned Port Authority violated the guar-
antee of equal twotection in permitting- some speech activities but not
others—a. discrimination hased on the content of the speech. In .11. apsh
V. Alabaina, :),'26 U.S.'501 (1910, the Supreme Court held that a
privately-owned "company town" could not ban certain speech ..ac-
tivities. 'in Food Employ' Loral 51)0 V. LorianF(llley.Plaza. Inc.. 391
TJ S3(.IS (1.96), the Supreme Court said that picketers could not be
excluded from a private shopping center, stating: 'Tillie fact. that the
property from which appellant was sought to be. ejected for exercising
her First Amendment rights was owned by a private corporation
rather than the State was (Ill insufficient basis to justify the infringe-
ment on appellant's rifdit to free expression occasioned thereby."
Finally, in In ,re Lane, 47 P. 2d :;61. 79 Cal. Rptr. 729 (1969), ihe
court said a pamphleteer could not be barred from a privately owned

"[1,1,7,11c.-a business estal)lislnni.-!nt invites the. public
generally to patronize As store and in doing so to traverse a sidewalk
opened for access by the. pill die the fact. of private. ownership of the
sidewalk does not operate to strip the members of the. public of their
rights to exercise First Amendment privileges on the sidewalk. * *"

At. the very least., these cass indicate that a private owner of forn ns
traditionally used for the communication of views may not. be able to
censor, in any manner he wishes, the speech of private individuals who
have a. right, to be there. T. believe the Commission should begin to ex-
plore the implications of these cases in the area of broadcastinp..
(3). According to statements made by Dick Cavett on Februarys9.

1970, ABC's policy for censoring Judy Collins was "based on its be-
lief that these television remarks could :prejudice the possibility of the
parties to receive a fair trial. * * Beyond this * * *. ABC's policy
is based on the. view that continued televisinc, of possibly prejudicial
comments on active litigation could threaten the American leo-al proc-
ess itself. * * 0 I have, been advised that ABC's policy is supported
by recent decisions of the United States Supreme Court.
is a. rather surprising view-. In the famous decision. Bridges v. Ca/i-

3 14 U.S. 252 (1941), Union leader Harry Bridges. the Times-
Mirror Company, and the managing editor of inc Los Angeles Times
had been found guilty of contempt. by the Los Angeles Superior
Court for stating the following, strong opinion on a pending trial
"judge A. A. Scott will make a serious mistake if he grants probation
to INLatthew Shannon and Kerman Holmes [aceused.of intimidating
non-union workers]. This community needs the example of their as-
signment to the jute mill." On appeal'. the Supreme Court (per Justice
Black) reversed, stating that. the appropriate test was whether " 'the

Si P.C.C. 2d
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V. Oil Corp., supra. But whatever may have been the

liability of the fund to federal taxation while it remained

in the hands of the government, it cannot properly be

said that the share of it paid as royalties to the petitioner

constituted in his hands an instrumentality of the gov-

ernment and was therefore beyond the scope of the tax.

(Compare McCurdy v. United States, 246 U. S. 263.)

There is, therefore, nothing in the nature of the income

which excepts it from the effect of § 213 (a) of the Reve-

nue Act of 1918.
Affirmed.

NEAR v. MINNESOTA EX REL. OLSON, COUNTY
ATTORNEY.

APPEAL FROM THE SUPREME COURT OF MLN

No. 91. Argued January 30, 1931.--Decided June 1, 1031.

Lig Minnesota, statute declares that one who engages "in the busi-

ness of regularly and customarily producing, publishing," etc.„ "a

malicious, scandalous and defamatory newspaper, magazine or

• other periodical," is guilty of a nuisance, and authorizes suits, in

the name of the State, in which such periodicals niav be abated

and their publishers enjoined from future violations. In such a

suit, malice may be inferred from the fact of publication. The

dofendarit is permitted to prove, as a defense, that his publications

were true and pi " with good motives and for.. justiiiaide

ends." Disobedience of an injunction is punishable as a contempt.

Lidd unconstitutional, as applied to publications charging neglect

of duty and corruption upon the part of law-enforcing officers of

the State. Pp. 704, 700, 712, 722.

2. Liberty of the press is within the liberty safeguarded by the due

process clause of the Fourteenth Amendment from invasion by

state action. P. 707.

3. Liberty .of the prcss is not an absolute right, and the State may

punish its abuse. P. 70S.

4. In passing upon the constitutionality. of the statute, the court has

regard for substance, and not for form; the statute must be tested

by its operation and effect. V. 708.
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5. Cutting through mere details
 of procedure; the operation and 

effect

of the statute is that public author
ities may bring a publisher before

 a

judge upon a charge of conduc
ting a business of publishing scan

dal-

ous and defamatory matter----in particular, that the matter c
onsists

of charges against public officia
ls of official dereliction—and, un

less

the publisher is able and disp
osed to satisfy the judge that t

he

charges are true and are publishe
d with good motives andfor just

i-

fiable ends, his newspaper or p
eriodical is suppressed and furth

er

pul.)lication is made punishable as
 a contempt. This is the essence

of censorship. P. 713.

6. A stature authorizing such prt
eee.lines in restraint of publicat

ion is

inconsistent with the concepti
on of the liberty of the press as 

his-

torically conceived and guarante
c d. P. 713.

7. The chief purpose of the giur
anty is to prevent previous restrai

nts

upon publication. The libeler, however, remains cr
iminally and

civilly responsible for 'his libels.
 P. 713.

8. There .eze undoubtedly limita
tions upon the immunity from pr

evi-

ous restraint of the press, bu
t they are not applicable in this cas

e.

P. 715.
9. The liberty of the press has 

I„:c ;. -,pe)ially cherile d in this cenn-

try as respects publications cens
uring public officials and chargin

g

official misconduct.. P. 716.

Publie.,,officers find their remedie
s for false accusations in actions

for redress and punishment und
er the libel laws, and not in procee

d-

ings to restrain the publicati
on of newspapers and periodicals.

P. 718.
11. The fact that the liberty of t

he press may be abused by miscrean
t

purveyors of scandal. does not m
ake eny the less neees,ary the im-

munity from previous restraint
 in dealing with oificial misconduc

t.

. P. 720.

12. Chericterithie! the public
ation of charges of official miscondu

ct

.as a" business,- and the 
besheies lens:ewe, do!:,,, not; avoid

the. eonetitutional guaranty; 
nor does it matter the t the periodical

is largely or chiefly devoted to
 sue% charges. P. 726.

13. The guaranty ag:tinst pre
vioes rest taint extends to publication

s

ing, etucril derelict ens that amou
nt to crimee P. ;ea.

14. Permitting the publisher It) sle.ev in det'etHe net ter

published is true and is 
with e.eed reotives and for justifi

-

able ends does not justify the sta
tute. I'. 721.

13. Nor- Cell it be :-.usteined :aa
 ineesele H.','•'1-'1.1. 11'4 the public

peace and preventing assaults a
nd crime. Pp. 721, 722.

179 Minn. 40; 22S N. W. 326, 
reversed.
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697 Argument for Appellee.

APPEAL from a decree which sustained an injunction
abating the publication, of a periodical as malicious,
scandalous and defamatory, and restraining future publi-
cation. The suit was based on a Minnesota statute. See
also s. c., 174 Minn. 457; 219 N. W. 770.

Mr. Weymouth Kirkland, with whom Messrs. Thomas
E. Latimer, Howard Ellis, and Edward C. Caldwell were
on the brief, for appellant.

Messrs. James E. Markham, Assistant Attorney General
of Minnesota. and Arthur L. Markzic. Assistant County
Attorney of Hennepin County, with whom 2,1tssrs.
X. Benson, Attorney General. John F. 13,niler, Assistant
Attorney General, Ea. J. Guff, County Attorney, and
William C. Larson., .Assisiaut, County Attorney, were on
the brief, for appellee.

Appellant's argument is based upon an entirely erro-
neous conFt.rist:'tion of Chapter 2.g5. Laws of 1905. Tie
construes it as authorizing the court to prohibit appellant
from conducting a newspaper under the name of the
Saturday Press, even though such newspaper may be
entirely innocent. The law does not permit of such a
construction nor did the Supreme Court of the State so
construe it.

Conceding arguendo that the " liberty " protef.ted by
the Fourteenth Amendment includes the liberty of sp.,ech
and of the press, (sed v. Charles Warren, " The New
' Liberty ' T'n(lor the Fourteenth Amendment," 30 Tim.
L. llJV.. p. 431.) tile to; m doe.; not ineldile the :um-I:let:41
riht to publish everything. The guaranty is not abso-
lute. Gitlow v. New York, 2GS U. S. 652; Tuicib) Xews-
paprr Co. v. Ur i7ed States, 247 F. S. 402; Robcridit v.
Bold/rip, 1G.1 T.'. S. 275; 1),zt!( r,:on v. Colorado. 21)5 U. S.
454; Pox v. Wit,h,:ou t,),1, 226 S. 273; Sche»ck v. 1'n

Stet fe,,Z. 010 U. S. 47; Frf,/,,.‘ v. Ut,i -cd 219 C. S.
2tit; Dibs v. Lrni7:.‘; Sta.. s, 2-1.`) 21I ; I,
frnitHi States, 251 IT. S. 4GG; Gncrt v. .1finnesota, 254

I-3
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U. S. 325; Whitney v. California., 274 LT. S. 357; Tyomico
Publishing Co. v. United States, 211 Fed.-385.
The courts have power .to restrain by injunction .the

publication of defamatory matter. Gompers y. Bucks

Stove a': Range Co., 221 U. S. 418; Toledo Newspaper Co.

v. United States, 247 U. S. 402.
The Minnesota statute merely prohibits engaging in

the business of regularly or customarily producing, pub-
lishing or circulating a malicIous, scandalous and defatna-
tory newspaper. No attemp: is made to abridge the free-
dom of the press or prevent one from engaging in a lawful

calling. It is not directed a pinst the incidental publica-
tion, distribution, or circul ttion of defamatory matter.

Olson v. Guilford, 174 457, s. c. 179. Minn. 40.
If it could be construed: tis prohibiting appellant from

ever engaging in the publication of a newspaper, and if •

that Construction raises doubt of its constitutionality, this

Court should interpfet it ii such a way as to eliminate
the doubt. Fox v. Washington, 236 U. S. 273, 277.

If the language of the injiAnction is not justified by the
statute, appellant cannot take advantage of this under

the record as it stands. He made no suggestion to the
trial court that the terms of the injunction were not au-
thorized by the law; nor do his assignments of -error in
the state court or in this Court raise that point. Mil-

waukee Publishing Co. V. Bui-leson, 255 U. S. 407; .Fiske
v. Kansas, 274 U. S. 3S0.
The power of a state legislature to forbid an innocent

Calling upon the ground that certain evils exist, incident
to the calling, which can not be prevented without pre-
venting the exercise of the calling itself, has been often
sustained against attack under. the due process clause as

respects the taking of property. Murphy v. California,
99.5 U. S. 623; Booth. V. IlTois, 184 U. S. 425; Otis v.
Parkcr, 1S7 U. S. 606; 3IN(iler v. Kansas, 123 U. S. 623.
The Act is a legitinmte exercise of the police power.

Jacobson v. MassachwcIts, 197 U. S. 11, 26; Lawton V.

•

7,f

„
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Steele, 152 U. S. 133, 140; Phalen v. Virginia, 8 
How. 163;

Cooley, Const. Liin., Sth ed., Vol. 2, p. 1423
; State v.

Pitney, 79 Wash. 60S; People v. Weiner, 27
1 M. 74;

People v. Robertson, 302 Ill. 442; State v. Morse
, 84 Vt.

387; State v. Superior Court, 103 Wash. 409.

Newspapers that are largely given to scandalous matte
r

have in some States been declared to be criminal 
publica-

tions. State v. McKee, 73 Conn. 18; State v. Van Wye
,

136 Mo. 227; Re Banl,s, 56 Kan. .243; .United S
tates v.

Harmon., 45 Fed. 416; Le Rapier, 143 U. S. 110, 134. 
See

also, State v. Pioneer Press Co., 100 Minn. 173; 
State V.

Holm., 139 Minn. 267; .3tate v. Gilbert, 126 Minn. 9
5. .

The evil which the Act seeks to suppress is a nui
sance

in fact. 3 Blacks:tone's Comm., c. 13, p. 216; 2
0 R. C. L.

384, § 7; Vegelahn•v. Gunther, 167 Mass. 92; S
herry v.

Perkins, 147 Mass. 212; Rhodes v. aunbar, 57
 Pa. St..

274; Oehler v. Levy, 234 Ill. 595; Wood on 
Nuisances,

3d ed., .Vol. 1, p. 92, § 70; 20 R. C. L. 
42S; Davis

v. Sawyer, 133 Mass. 289; State v. Graham, 
3 Sneed

134; Commonwealth v.. Oaks, 113 Mass. 8; Tanner

v. Trustees, 5 Hill 121; Regina v. 'Foxby, 6 Mod.
 213;

Commonwealth v. Mohn, 52 Pa. St.. 243; Mohr v.

Gault, 10 Wis. .513; Giff ord v. Hulett, 62 Vt. 312;
 State

v. Diamant, 73 N. J. L. 131; New Jersey v. M
artin, 77

N. J. L. 6,52; State v. Guilford, 174 Minn. 437
; Ellen-

bec7,•er V. D;,.5,..;ct C,i.)fut, 131 U. S. 31; Munn. 
v. fllinais,

04 U. S. 114; Booth v. Minor's, 184 U. S. 425. 4:
31; Bon-

nard v. Perry n?an. (1S91), LXV Law Times (N. 
S.) 506;

18 Halsbury's Laws of England, 733.

CELIEF JUSTICE IIUGIIES delivered the opinion of

the Court.

Chapter 255 of the Session 'Laws of Minneso
ta for the

year 1925 provides for the abatement, as a public nui-

sance, of a " malicious, scandalous and defamai
nry news-

i Nlason'z; z•t;.)tute, 1927, 10123-1 to 10123-::).
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paper, magazine or other periodical." -Section one of the

Act is as follows:
"Section 1. Any person who, as an individual, or as

,a member. or employee of a. firm, or association or organi-

zation, or as an officer, director, member or employee of

a corporation, shall be engaged in the business of regu-

larly or customarily producing, publishing or circulating,

having in possession, selling or giving away.

(a) an obscene, lewd and lascivious newspaper, maga-

zine, or other periodical, or
(h) a malicious, scandalous and defamatory. newspaper,

magazine or other periodical,

is guilty of a nuisance, and all persons guilty of such

nuisance may be enjoined, as hereinafter provided.

"Participation in such business shall constitute a com-

mission of such nuisance and render the participant liable

and subject to thc proceedings, orders and judgment

vided for in this Act. Ownership, in whole or in part,

directly or indirectly, of any such periodical, or of any

stock or interest in any corporation or organization which

owns the same in whole or in part. or which publishes the

same, shall constitute such. participation.'

"In' actions brought under (o) above, -there shall be

.available the defense that the truth was published with

good motives and for justifiable ends and in such actions

the plaintiff -shall not have the right to report (sic) to

issues or efiitious of periof_licals Ji i place more than

three months before the commencement of the action."

Section two provides that whenever any such nuisance

is committed or exists, the County Attorney of any county

where any such periodical is or circulated., or,

in case of his failure or refusal to pr wee' upon written

request in g, )0(1 faith of a rep] ,a '-do citizen, the Atiorney

General, or upon Be failure yr refusal of the latter, any

citizen of the county, may maintain an action in the dis-

trict court of the county in the name of the State to enjoin

•

4
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perpetually the persons committing or ma
intaining any

such nuisance from further committing
 or maintaining it.

Trpon such evidence as the court shall dee
m sufficient, a

temporary injunction may be granted. Th
e defendants

have the right to plea(' by demurrer 
or answer, and the

plaintiff may demur or reply as in other c
ases.

The action, by section three, is to be "go
verned by the

practice and procedure applicable to civil 
actions for in-

junctions," and after trial the court may 
enter judgment

permanently enjoining the defendants fo
und guilty of

violating the Act from !ontinuino; the 
violation and. "in

and by such judgment. such nuisance 
may he wholly

abated." The court is empowered, as in other cases 
of

contempt, to punish disobedience to a temporary or

Permanent injunction 1 y fine of not more 
than $1,000 or

by imprisonment in the county jail 
for not more than

twelve months.

Under this statute, clause (b), the Coun
ty Attorney

of Hennepin County brought this actio
n to enjoin the

publication of what was described as a " mal
icious. scan-

dalous and defamatory newspaper, mag
azine and peri-

odical," kno',,,.n. as " The Saturlay Pri"S`
." publi-1,..,1

the defendants in the city, of Minneapo
lis. The com-

plaint alleged that the defendants, on Septe
mber 24, 1027,

c‘n e:.ght ,itb,ocittent dates in October and No
vember.

1927, pulthshyd and clrudated edition:, 4 f that 
pet

which were " largely devoted to mali
ciotN„,candalous

and dgamatory artides" concerning 
Charles G. Davis,

Fra hl,-. \V, Pri: the 'Minneapolis Tribune, the Min-

neapolis lvin C. Geor.2 E. Leah. the

Jewish IThc_fte. of the Grand J.:try oi Henne-

p:n Co;:nty and then hold-

ing office, ot:iet I Is. r:s()11.-̀ , 
1.1

(:j1.11)it•i tlit‘cultmlila liii, el)11":1'IlW4 ot it pies

ti the artiele: ribed and constituting :!.27 pae'es of

tie record. While the complaint did not .‘) a!:ege, it
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appears from the briefs of both parties that Charles G.

Davis was a special law enforcement officer employed

by a civic organization, that George E. Leach was Mayor

of Minneapolis, that Frank W. Brunskill was its Chief

of Police, and that Floyd B. Olson (the relator in this

action) was County Attorney.
Without attempting to summarize the contents of the

voluminous exhibits attached to the complaint, we deem

it sufficient to say that the atticles charged in substance

that a Jewish gangster was ii control of gambling, hoot-

1i aid in :.`,Iinneapolis. and that law

enforcing officers and agencies were not energetically per-

forming their duties. Most of the charges were directed

against the Chief of Police; he was charged with gross

neglect of duty, illicit relations, with gangsters, and with

iticipa',:i;.;11 in graft. The county Attorney was charred

with knowing the existing conditions and with failure to

take adequate measures to remedy them.. The Mayor

was accused of inefficiency and dereliction. One member

of the grandl jury was stated to be in sympathy with the

gangsters. A special grand jury and a special prosecutor -

v.Tre•deeeanded to deal with the situation in general, and,

iii CO- 111VeStiate au atten\.pt to:1-:.- assinate one

Guilford, one of the original defendants, who, it appears

from the articles, was shot by gangsters after the first
no

c.tueAion hut that tile made serious accusations

1.(2;:titt the public officers naniecl and others in connection

jdi the priaence- of crinh,s and the failure to expose

Lou.and pni 
At _he be:.2..iunL.:,, of the ::(._.7.ion„ ou November ;:", 1927,

LIldu1' ,!1O veriried (,Tiler -was made
ftuTor:iry

iniunoi)n should not issue and meanwhile forbiciding

the a..!fendants to publi.sh, circulate or have in their pos-

it 'any edition:,; of the peri,xlial from September
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24, 1927, to November 19, 1927, inclusive, and from 
pub-

lishing, circulating, or having in their possession, "any

future editions of said The Saturday Press" and " 
any

publication, known by any other name whatsoever con-

taining malicious, scandalous and defamatory matter 
of

the kind alleged in plaintiff's complaint herein or 
other-

wise."
The defendants demurred to the complaint upon t

he

ground that it did not, state facts sufficient to const
itute

a cause of action, an .1 on this demurrer chall
enged the

constitutionality of the statute. The District Court

overruled tho demurrer and certified the question of 
con-

stitutionality to the Supreme Court of the State. The

tiprc.,me Court sustained the statute (174 Minn. 457;

219 N. W. 770), and it is conceded by the appellee 
that

the Act was thus held to be valid over the objection
 that

it. violated not only the state constitution but also 
the

Fourteenth Athendment of the Constitution of the United

Thereupon, the defendant Near, the present appellant,

answered the complaint. He averred that he was 
the

sole owner and proprietor of the publication in 
ques-

tion. He admitted the publication of the articles in
 the

sties descl-lbed in the complaint but denied that th
ey

v. ere malicious, scandalous or defamatory as alleged. 
He

expressly invoked the protection of the due process clau
se

of the Fourteenth Amendment. The case then 
came on

i'Le offered in evidence the verified

eomplaint, to,Yether Ivith the issues of the publication 
in

question, which effe attached to the complaint as ex-

hibits. The defendant objected to the introduction of

evidence, inveld1.12.: the constitutional provisions to

wiich his ansv:er referred. The objection was overruled,

no anther evi,lence WaS presented, and the plaintiff

The defeC:•:-it then reiY.A, without offering evi-

dence. The plaintiti moved that the court direct the

issue of a permanent injunction, and this was done.
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The District Court made findings of fact, 
which fol-

lowed the allegations of the complaint and f
ound in gen-

eral terms that the editions in question' were "
 chiefly de-

voted to 'malicious, scandalous and defama
tory articles,"

concerning the individuals named. The co
urt further

found that the defendants through these p
ublications

" did engage in the business of regularly an
d customarily

producing, publishing and circulating a mal
icious, scan-

dalous and defamatory newspaper," and tha
t " the said

publication" " under said i ame of The Satur
day Press,

or any other name, constitt tes a public nu
isance under

the law of the. Jud:;tnellt \\ as thereupon entered

adjudging that " the newspaper, inaga:.:ine an
d periodi-

cal knowa as The Saturday Press." as a 
public nuisance,

" be and is hereby abated.' The judgment perpetually

enjoined the defendants from producing, editirg,

eirenlflting. having in their possession
, sellina: or

giving away any publication whatsoever whic
h is a mall-

cious, scandalous or defamaiory newspape
r, as defined by

law," and also "from further conducting sa
id nuisance

under the name and title of said The Saturd
ay Press or

any other name or title."6.[. •

The defendqnt Near appealed from this judgme
nt to

the So.pri-..111(..: Col.ust of h' tfl .cts.iertin::; his i'iJtt.

under, the Federal Constitution, and the judg
ment was

affirmed upon the authority of the former de
cision. 170

.1\lion. 40: cs.-̀  "3°C. reTrTf tO the conten-

tion I hut - the judgment went Loo' far. and p1'eventef1
 rile

defendants from puhlishing any kind of a new
spaper, the

court observed that the assignments. of error d
id not go

to the form of tL uI u ve(1 ftrf the 1-wer eetirt

had not bccqt LlsKtt to it. The ec!..!rt that

it saw no reas,-..,e "..fer. defenThil,s to c. the
:ie,vspnr.-1- in

harmony with the public NVOIcarl'. W which all must

yield," that the alleg,atiow.,, (..)I the complaint had been

•
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:i.i .-:-.., i, 1 :':.! 1 I.1:1:- 1;.::..11!-Ilt. to
3f the :.zta:e, ;.:.,.:a.in. ass.t..Tti.ne: his right
l'onstitutic,n, znil the ',It:figment 'bvs
-..ithoritv of rl - f,--,re.let. ileeHon. 179

..?.nt went 1..1:, = i -)Icycrnter.: .1.1(;

....1ishin any 1.-.in,.1 Lit: c. p.ci:spaDer, the
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found to be true, and, though this was an equitable action,
defendants had not indicated a desire "to conduct their
business in the usual and legitimate manner."
From the judgment as thus affirmed, the defendant

Near appeals to this Court.
This statute, for the suppression as a public nuisance of

a newspaper or periodical, is unusual, if not unique, and
raises questions of grave importance transcending the
local interests involved in the particular action. It is no
ion.er open to ilouUt tls.:it the hhcrt y of the and of

within the lii-Jerty safeguarded by the due proc-
ess clause of the Fouri 2enth Amendment from invasion
by state action. It was found impossible to conclude that
this essential personal liberty of the citizen was left un-
protected by the general guaranty of fundamental rights
of person and property. Gitlaw v. New York, 268 U. S.
652, 1366; Trhitney v. California, 274 U. S. 357, 362, 373;
Fiskc v. Kan:2as, 274 IT. S. 3S0, 382; Strombery V. Cali-
fornia, ante, p. 359. In maintaining this guaranty, the
authority of the State to enact laws to promote the health,
safety, morals and general welfare of its people is neces-
sarily amitted. The limits of this sovereign power must
.11%,.ays n7,Thropriate re'.2;;.?d to the
particular subjcct of exercise. Thus, while recogniz-
ing the broad discretion of the legislature in fixing rates

1;,.. •*.e -e utelortal,:ing..! a public service. this
Cour t L;,r, ca net' cannot constitutionally
be derwived of his Lin to a fair return, because that is
deelncij to he of HIO essence of ownership. Railroad

1 1,;T.- ?M.: .Vortliern
1:• . 5`.).-'). So, while • co. v. ."'s.

rielit, and the ale
CL a 7tiv;.? coml.:lets is suLjec..t. to

legislative supervision. ti:r,.:4)1.c v. United Statcs, 157
15. 5. 161. 165.), thi. (out has held that the p.,wyr of
the ::-tate st.Tis shout of inIcri.C,rence with what are (1(.0ined
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to be certain indispensable requirements of the liberty
assured, notably with respect to the fixing of prices and
wages. Tyson Bros. v. Bantcr-m, 273 U. S. 418; Ribnik v.
McBride, 277 U. S. 350; Adkins v. Children's Hospital,
261 U. S. 525, 5(30, 561. Li -ierty of speech, and of the
press, is also not an absolute right, and the State may
punish its abuse. Whitncy v. California., supra; Strom-
berg v. California, supra. I iberty, in each of its phases,
has its history and conno.afion and, in the present
instance, the inquiry is as to he historic conception of the
liberty of the press and v,-he her the statute under review
violates the essential attribix es of that. libert3;)
• The appellee insists that the questions of the applica-
tion of the statute to appellant's periodical, and of the
construction of the judgment of the trial court, are not
presented for review; that appellant's sole attack was
upon the constitutionality of the statute, however it
might be applied. The appellee contends that no. ques-
tion either of motive in the publication, or whether the
decree goes beyond the direction of the statute, is before
us. The appellant replies that, in his view, the plain
terms of the statut.e \vcre not (if:s.p::.1rted fr6m in this case
and that, even if they were. the statute is nevertheless
unconstitutional under any reasonable construction of its
terms. The appilin.t stntr,.. that he has not argued that
the temporary and permanont injunctions were broader
than were warranted by ,the statute; he insists that what
was done was properly done if the statute is valid, and
that the action tal,:en tualor !'ne statute is a fair indication
of its scope.
With ri.meet to these cu tnZ 1S it is enough to say

tint in proula:llpjIi eo!aa- ir7.H:-aa:1 quo:tions the court
has regard to sui)stance au not._ to mere mat tci's Of iorni,
and that, in.aceor,laeoe n familiar priaciriles, the stat-
ute must be testod 1-yy it ,paltion anti e[iect.: Hifnikr-
8011 V. Mayor, 02 2o5. ..26S; Builcy V. Alabama, 219

U. S. 219
148, 149:
°35 U. S.
243 U. S.
is clearly
concernei
such, in
stated 1.):
portant
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U. S. 219, 244; United States V. Reynolds, 235 U. S. 133.

148, 140; St. Louis Southwestern Ry. Co. v. Arkansas,

235 U. S. 350, 362; Mountain Timber Co. v. Washington,

243 U. S. 219, 237. That operation and effect we think

is clearly shown by the record in this case. We are not

concerned with mere errors of the trial court, if there be

such, in going beyond the direction of the statute as con-

strued by the Supreme Court of the State. It is thus im-

portant to note precisely the purpose and effect of the

statute as the state couq. has construed it.

The statute h not aimed at the redr:ss of in-

(liv:_de.L.1 or pr:A-aie wronf.,:;. Ilemodie, for libel remai,,

available and unaffected. eThe statute, said the state.

court, " is not directed at ilneatened libel but at an ex-

isting business which, generally speaking, involves more

than libel.) It is aimed at the distribution of scandalous

matter as " -1ctr:rnentri to public inora's fInd to the P.PY1 -

eral welfare." tending " to disturb the peace of the coin-

munity''' and " to provoke assaults and the commission

of crime." In order to obtain an injunction to suppress

the future publication of the newspaper or periodical, it

is not. necessary_to_prove _the falsitv of the charges that

have been made in the pnblieation condemned. In the

present action. 111.'re wc,, no alle;-ttion that the m:-.tter

published wa:,. not true. It is alleged, and the statute

requires the allegation, that the publication was "
;.N 1- 

quirement of proof by the Siate of malice in fief as dk-

tinguizIed inctin nir lice :nferre,I from the mere publica-

tion of the defamatori 'natter. The judgment in this

ce proc b;i mn do mcro pr t. of pulit...Ht- L. The

statute not of the truth a , bin

eLly 11-1:` 0 I-Hi t.t,,:d In ivoi :1 Iii

-LH, 4 i.."); 4:11; V. iThinr, 163 :\Iinn. .10, 110; 203

N. \V. :4)6.

_Z-/3
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for justifiable ends. ) It is apparent that under the stat-
ute the publication is to be regarded as defamatory if
it injures reputation, and that it is scandalous if it cir-
culates charges of reprehensible conduct, whether crim-
inal or otherwise, and the publication is thus deemed to
invite public reprobation and to constitute a public
scandal. The court sharply defined the purpose of the
statute, bringing out the precise point, in these words:
"There is no constitutional right to publish a fact merely
because it is true. It is a matter .of scommon knowledge
that prosecutions under ihe criminal libel statutes do not
result'. in Hlppression of the evils
of _scandal. Men who are ti_e victims of such assaults
seldo-in resort to the courts. This is especially true if
their sins are exposed and the only question relates to
whether it was done with good motives and for justifiable.

This law is not for tie protection of the person
attacked nor to punish the wrongdoer. It is for the pro-
tection of the public welfare."
Second. The statute is directed not simply at the cir-

culation of scandalous and defamatory statements with
regard to private citizens, but at the continued publica-
tion . by newspapers and periodicals of charges against
public officers of corruptiy11. nIftlica.-.:anee in office, or seri-
ous neglect of duty., Such charz:es by their very nature
Create a public scandal. They are scandalous and de-
:alit:1i leV 0.at1!te, which has
its normal operation in relation to publications dealing
prominently and chiefly with the alleged derelictions of
pul)lic officers:

rLlJ\ :11'lit• 111•.f in a 1,r,zPention for
1927, §§ 1t)112.,

tli:o: .the idiLiic::ii‘.11 is " wliriluvor t1 moicr

:.• trtif)
for justifiable en,1:4," and also "is excused wlie:1 honestly made, in

—

_

697

Third.
the ordit
paper -oi
the statt
penal St:
sion or
the bus
obscure
ute am?
dalous :
ness am.
officer
duct, hi
principc
supp re
nine ed
were pi
chiefly
relation
such a
remedy
tion fo
of a ni

and
must f.
him in
that I.
abatt., ;

low ill:

truth I

in qu, •



S
OBER TERM, 1930.

_

)pinion of the Court. 283 U.S.

It is apparent that under the stat-

is to be regarded as defamatory if

a, and that it is scandalous if it cir-

.reprehensible conduct, whether crim-

nd the publication is thus deemed to

bation and to constitute a public

t sharply defined the purpose of the

it the precise point, in these words:

tutional right to publish a fact merely

It is a matter of common knowledge. .
nder the criminal libel statutes do not

.tvreF.,7sion. or suppression of iE

:rho are the victims of such assaulis

ae courts. This is especially true if

sed and the only question relates to

a with good motives and for justifiable

not for the protection of the person

Ah the v,-rongdo,er. It is frq: the pro-
welfare."

itute is directed not simply at the cir-

Ions and defamatory statements with

itizens, but at the continued publica-

rs and periodicals of charges against

.•rruption, malfeasance in office, or seri-

Such chargc:s by their very nature

andal. They are scandalous and tie-

tie meaning of the statute, which has

In in rel:Ition to pui:ilez.

lady with the allc.,gai derelictions of

-rvol that in it p:';,oeinio!,. for

(Mason's Enn. 10112, 1)113),

_Iblication is " the mat.,er

:rue an fl was pi-A:dished niwiyes ;„a(1

also is exed Luncstiy made, in

NEAR v. MINNESOTA. 711

697 Opinion of the Court.

Third. The object of the statute is not 
punishment, in

the ordinary sense, Vut suppression of t
he offending news-

paper or periodical. The reason for the enactment, as

the state court has said, is that prose
cutions to enforce

penal statutes for libel do not result in 
"efficient repres-

sion or suppression of the evils of scan
dal." Describing

the business of publication as a public 
nuisance, does not

obscure the substance )f the proceeding
 which the stat-

ute authorizes. It is the continued publication of scan-

dalous and defamatory matter that const
itutes the busi-

ness and the declared nuisance. In the case of public

officers, it is the reiter ition of charges of
 official miscon-

duct, and the fact th,tt the newspaper 
or periodical is

principally devoted t. that purpose, that 
exposes it to

suppression. In the pi-esent instance, the proof was that

nine editions of the newspaper or perio
dical in question

were published on successive dates, and
 that they were

chiefly devoted. to charaes against public officers an
d in

relation to the prevalence and protection o
f crime. In

such a case, these officers are not left 
to their ordinary

remedy in a suit for libel, or the authoritie
s to a prosecu-

tion for criminal libel. -Under this statute, a publisher

of a newspaper or periodical, undertaki
ng to conduct a

campaign to expose and to censure official
 derelictions,

and (.1‘.vioing his pulilleat iuii principally to
 that purpose,

must face not simply the possibility of a v
erdict against

him in a suit or prosecution for libel, but a 
determinatimi

porio1ien1 is a mtblie nuisance to he

abated, and that this nhatement and suppre
ssion will

low unless he is prepare.' witlt legal evidence
 to prove the

truth of the charges and also to satisfy the c
ourt that, in

helief ni" and upon rea.,onable ,rounds for sueh be
lief, and

corr,i:L :11r. eonunew upon the ton lint of a person ill reTeet to

'IpuLli,..:,ffstirs.- The ela+i-:e last mentioned is not found. in 
the statute

iii ctu;,:";.ial.
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addition to being true, the matter wa
s published with

good motives and for juctifiabl,? ends.

This suppression is accomplished by en
joining publica-

tion and that restraint is the object a
nd effect of the

statute.
• _Fourth. The statute not only operates t

o suppress the

offending newspaper or periodical but to 
put the pub-

lisher under an effective censor,Thip. When a newspaper

or periodical is found to be " malicious,
 scandalous and

deffunatory," and is slipprced as such, 
resumption of

publication is puni,hable as,. contempt of
 court by fine

or imprisonment. Thus, where a newspaper or peri9dical

has been suppressed because of the circul
ation of charges

against public officers of official misconduct, it would

seem to be clear that the renewal of t
he publication of

such charges would constitute a cont
empt and that the

judgment would lay a perulltneilt ,-,:straint upon the pub-

lisher, to escape which he must satisfy
 the court as to

the character of a new publica:ion. Whether he would

be perthitted again to publish matter deem
ed to be derog-

atory to the same or other public offi
cers would depend

upon the court's ruling. In the present instance the

judment rest r: -,lants from " publishing,

circulating, having in their F. --i.ssion. selling or giving

away any publication which is a malicious,

scandalous or defamatory newspaper, as 
defined by law."

Thc 2: by the

words " scandaloiN 1 I(Li':..,!IL,tory." and publications

charging othejal in icun I Uct o: tliat class. While the

court, zulwering he ol n i1,0 judgment was too

broad, sa•,v reason ti . ru:ntillin!2; the

delendallts " fiom i

with the
that the I 1.

duct their 1,n,in:-s :in the

11,...v..-P:mer ill Ilan:wily

nil • viell." and

•:).1y to

.1..,!1•11 inanner,"

the manifest inference is t hat. at lent with respect to a
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3 accomplished by enjoining publica-

int is the object and effect of the

ute not only operates to suppress the

or periodical but to put the pub-

tive censorship. When a newspaper

,c1 to be " malicious, scllndaictis and

• suppressed as such, re,umption
 o2

.able as a contempt of court by fi
n 3

:IRIS, where a newspaper or periodic
al

because of the circulation of charge
s

ers of official misconduct, it woul
d

Alk- the nnownl of the publication o
f

Wins.titute a contempt and that
 the

• a permanent restraint upon the pu
b-

aich he must satisfy the court as to

new publication. Whether he would

TO publish matter deemed to be dero
g-

3r other public officers would depen
d

ailing. In the prestit i.;s:anc3 the

'd the defendants from " publish
ing,

in their possession. selling or givin
g

Nvh:_-.tseever -r.,-hich is a malicious,

riatory 1ew.:pap,2r, by law."

definition except that covered by the

and publications

-con,i!tct: Avi_ile the
Atont was too

-.)n for c ruh i a ,traiing the

a in harmony

',fare to which ail must yicld," and said

s had not indicated a::y desire to con–

:, in the usual and leit- itliate manner,"

..-2nce is that, at least with respect to 
a

•
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new publication directed
 against official misconduct

, the

defendant would be held, und
er penalty of punishment .fo

r

contempt as provided in the 
statute, to a manner of publ

i-

cation which the court con
sidered to be " usual and leg

iti-

mate" and consistent wit
h the public welfare.

If we cut through m ;re deta
ils of procedure, the opera-

tion and effect of the statu
te in substance is tliatl

ic

authorities may iffii-rg the ow
ner or publisher of a news-

paper or periodical ha 'ore a
 judge upon a charge of 

con-

ducting a business oi ?ubl
ishing scandalous and defal

na-

tory matter—in parrH.tl
ar that the matter con

sists of

charges against public office
rs of official dereliction—an

d

unless the owner or publ
isher is able and dispose

d to

bring competent evidence t
o satisfy the judge that t

he

charges an ,true and are 
published with good motives

and for justilIablc ends, h
is newspaper or periodical

 is

suppressed and further pu
blication is made punishable

as a contempt. TEis is. of the essence of censorsh
ip.

The question is whether a s
tatute authorizing such pro- 

l'

ceedings in restraint of pub
lication is consistent with th

e I

conception of the liberty of 
the press asistorically con-

ceived z-Incl, ,„:7.1ranto;.,,I. In determining the extent of
 the

constitutiortLii 1 1 en

consiciere(1 diat it is the chief purp.,...;sc n'f the

guaranty to prfvent previous 
restraintsupon pul)lica t

The
power of ',Ile in renunciation (if the

censorAiip of the pre 1 The liberty (ketned to he es
-

tablishe!I was 
by Blackstone: " The liberty

(if the .Hitl:‘,1 tO ule n. hue of a

no pri 1t' tliI1t5

upoil Pu ntl,

Crinil:.:11
111;11 11:LS :111

1 
•-!‘

,if 1i.1, vol. 2, (.11.tp„ 
IX, p. 4;

On. the Constitution of l'...11,41:11,1, cLtj. IX,

pp. 31s, 319
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undoubted right to lay what sentiments he pleases before

the public; to forbid this, is to destroy the freedom of the,

press; but if he publishes what is improper, mischievous

or illegal, he must take the consequence of his own

temerity." 4 Bl. Com. 13:., 132; see Story on the Consti-

tution, 1SS4, 1SS9. T1 e distinction was early pointed

out between the extent of the freedom with respect to

censorship under our cenitutional system and that en-

joyed in England. Hole, said, "the great and

essential rights of the po ple are sjured ac,zaiust legisla- •

tive as well as against ,xecutive ambition. They are .

secured, not by laws pal. ',mount to prerogative, but by

constitutions paramount to laws. This security of the

freedom of the press requires that it should be exempt I

not only from previous restraint by the Executive, as in

Great Britain, but from Legislative restraint also." Re-

port on the Virginia 1..;.es )mtions,""...‘ladison's Works, vol.

IV, p. 543. This Court said, in Patterson v. Colorado, •

205 U. S. 454, 462: "In the first place, the main purpose

of such constitutional provisions is 'to prevent. all such

previous restraiuts upou publications as lad been prac-

ticed by other governinens; and they do not prevent. the

punishrielit Tb nV 1)e deemel con-

trary to the public Nvelfat.t... v. Mani-limy.

3 Pick. 304, 313, 314; TL:3,oubl:c;t. V. 1 Dallas, 319,

325. The prolimin.,.ry r e I a exl....nis as well .to the

'also as to J.e nt luny

(.xtend as wen 1,, "fitis was the

law of criminal libel ap:.,..rt from star:Inc in most eases, if

not in all. Co.iumf»?f•cc!"th, v. 137youtimy, nbi sup.; 4 Bl.

Com. 150."
The c:.i.ricIsm upon 1,t st:,.etnnut has 11(,t been

becate iminunity resILlint upon pubrtea-

tiun has not
Litt chilly

. to eKhau;-1 the et,n21)!:.,11 ut I lie liberty :rnaranteed by
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c) lay what sentiments hP pleases before
)id this, is to destroy the freedom of the
—.Wishes what is impr6per, mischievous
:it take the conseqta2nce of his own

151, 132: see Story on the Consti-
S'9. The distinction was early pointed
:xtent of the freedom with respect .o
:,ur constitutional system and that en-
Here, as .1adison baid, the great and
the people are secta.ed aa.ainst legisli-
..ainst executive n. They a
-vs paramount to prr•rf-..s -.rive, but iv
:fount to laws. This s'eurity of tlte
--ss requires that it 4it1i he exempt
-ious restraint by the Executive, as in
from lezislative re•trai:t also." Re-
Ja Resolutions, Madison's Works, vol.
Mourt said, in Patiersini V. Colorado,
W` In the first place, the main purpose

al provisions is 'to prevent all such
upon publications as lad been prac-

-Aunents,' and they du not prevent the
:nent of such as may lw deemed con-
-velfare,
Resimblied 1 Dallas, 319,

well to the
e: the 51ib:0(1,101,t

z,,t Lie inis was the
.1 apart s.aiute in teost cases, if
nwealth 8up.; 4 Bl.

' "lit1:.;eril

0:.e..ha -
:se that ian,,,i;; (!eented
eei)tion of the ,..eenanwed by

t

•
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state and federal constitutions. The point of criticism

has been "that the mere exemption from previous re-

straints cannot be all that is secured by the censtitutional

provisions", and that "the liberty of the press might be

rendered a mockery and a delusion, and the phrase itself

a by-word, if, while every man was at liberty to publis.,1

what he pleased, the public authorities might neverthe-

less punish him for harmless publications." 2 Cooley,

Const. Lim., Sth ed., p. SS5. But it is recognized that

//punishmenitfor the 113115e of the liberty acc,,i.,led to the

press is essential to .1 ie proiection of the pill tile. and th:l!

the common 1aw_r_1112 -i.nthat.sub,ject the libeler to re,piin,j-

bility for the public ,itiense. as well as for tht‘ Ilivzite

jury, are not: abolisF;d'hy-the ri-roje—c-fi—on extended in our
_

congt.rfatiOns.. id. pp. S83, SSI The law of criminal

libel rests upon that secure foundation. There is also

the conceded authority of courts to punish for contempt

when publications d.Lrectly tend to prevent. Cue -

charge of judicial functions. Patterson v. Colorado.

supra; Toledo Newspaper Co. v. United States, 247 IT. S.

402, 410.5 In the _present case, we have no occasion to

inquirefis.,.tp.t45oIrrInis.F,,ible_s'e-Tff i .6r.§.6b-s:mimfit punish-

ment. For IN hatever wrong the appal:I-ill-has.

ormay commit, by his Publications, the State approri-

ately afforiis b i.t pulridic and privare redress by its. F

laws. As._ha lieen,  noted, the statute • in question It 

notdeal with punishments; it provides f6Fito punish

ment, t unL.nr,pt for viola icei or
court's order, but for suppression and injunction., that L.

for restraint upon publication.

The objection has also been made that the princip!

1,.; rrom previon:-: retraint i -Hied

( 2 .1k. /..1.,,f),/?';(.fi V./: • •

C.O..).

;::,: • . Vt.

:").2 Peopte v. Wilmot, lit III. 195: v. 

Ill. -15; ,Su( V. (lieu:! Court, 97 1; 72 N. AV. PC,
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broadly, if every such restraint
 'is deemed to* be pro-

hibited. That is undoubtedly true; the_
proteetion even

as to previous restraint is  not abs
olutely unlimited._ But

the limitation has been recogni
zed only in exceptional

. cases: "When a nation is at wa
r many things that might

be said in time of peace are such a
 hindrance to its effort

that their utterance \ill not be endured so long as m
en

fight and that no Court could rega
rd them as protected

by any constitutional right." Schenck, V. Un;ted Slates,

• 249 U. S. 47, 32. No one wou
ld question but that a

aovernment "night prevent .:tctual 
obstruction to its re-

cruiting service or the puL iicati
on of the sailing dates

1 of transports or the number and
 location of troops. G On

similar grounds, the primary re
quirements. of .,dece:ncy...

may be- enforced against obscene
 publications. The se-

1' te.7!rit
y of the community Efe may be 

protected against

incitements to acts of violence 
and the overthrow by

force of orderly government.. Th
e constitutional guar-

anty of free speech does not "
 protect a man from an

injunction against uttering words 
that may have all the

effect of force. , Gompers v. 1_3
tek Stove ct: Range Co.,

221 IT. S. 41S, 439." Schenck V. Unitcd..States, supra.

ThF:i4, limitations are not applic
able here. 'Nor are we

I now cr.,acerned NV1111 giletit..)11.-i, ;.H 
to the extent of aui hot.-

ity to prevent ptiblie.timns in 
on lee to protect private

1.
 riviits according to the principles governing the exercise
oi' t.i.,,c., ,'.!_n_. :_liutik.-:i ,:i s.:ou!..

717lio exceptional nature of it:
 limitations places in a

strong light the gcnorai cohec
T: ion tilat liberty of the

pres. lt,174orically coui.lor,,11 ai.,1 taken up by the Fed-

er:d C..--.LiJI.i.,ii. 1-; 111,111t., pi.ii,(M:.:Jy :j:Iiir,,Ji not

iitlItliii1:,,.- 11:olit 1-iiolv; 1.;.-i. I. L,111:-, t_w et..11or-

swo. Tl if. conc'el)tion of t!v, libi,rty (.4 i
li,:i. r,re.-:-..; in iiii..

colon;:11

6 eh of 1).

I See 2(.1 flarvaril Law 1Z
evicw,

• 1
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ii restraint . is deemed to be pro-

oubtedly true; the,proteetion even

.t is not absolutel - unlimited. But

..en recognized only in exceptional

on is at war many thing's that might

.ce are such a hindrance to its effort

rill not be endured so long as men

urt could regard them as protected

right." Schcnck v. United States,

-7o one would question but 1.1a.t a

-event aetual obstructi._ n to its re-

ae publication of the sailing dates

.umber and location of troops:3 On_
—primary requirements.. cf decency_

,inst obscene publications._ The se-

-, ity- life may be protected against4 
violence and the overthrow by

ernment. The constitutional guar-

does not "protect a man from an

tering words that may have all the

uers v. Buck Stove lft: .1?unrx Co.,

' Schenck v. Unitzd-.States, supra.

•? n3t a:-.nlicable here.; 'Nor are we

luestions as to the extcnt of author-

...cations in order to protect private

he principles governing the exercise

courts of e.-,?tity:
.ature of its limitations places in a

_eral conception that lib,-Tty of the

nsileretl and taken up .,y the Fed-
meant,. . „

.s  pin'f,:::: :J.:- r:•:,,-_,, il not

:-:cvit; ic-tra:,',.. yr Len oi--

n Of Cr.' liberty of CI'? :ie.:-: ill 1111-z

-1 7:ill lifl i",..--t.O-

'. 10.

Review, G-10.
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period and with the efforts to
 secure freedom from oppr

es-

sive administration.' That 
liberty was especially cher-

ished for the immunity it a
fforded from previous restr

aint

of the publication of censur
e of public officers and cha

rges.

of official misconduct. As was said by Chief Ju
stice

Parker, in Commonwealth v. 
Blanding, 3 Pick. 304, 313,

with respect to the con stitu
tion of -2‘Iassachusetts: " 

Be-

sides, it is well understood, 
and received as a comment

ary

on this provision for the l
iberty of the press, that it 

was

intended to prevent all such 
previous restraints upon pub

-

lications as had been practic
ed by other governments,

and in early times hen!, to s
tifle the efforts of patriots t

o-

wards enlightening their fell
ow subjects upon their right

s

and the duties of 'illus. T
he liberty of the press was 

to

be unrestrained, but he who 
used it was to be responsible

in case of its abuse." In the letter sent by the 
Continen-

tal Con:rc.1,.:,. (October 2(3, 1774) to t
he Inhabitants of

Quebec, referring to the " five 
great rights" it was said:

" The last right we shall m
ention, regards the freedom 

of

the press. The importance of this con
sists, besides the

advancement of truth, science, 
morality, and arts in gen-

eral, in its diffusion of liberal
 sentiments on the.adminis-

tration of Government, its ready 
communication of

thouhts !)et ween subjects, and
 its. consequential promo-

tion of union among them,
 whereby oppressive oiiicers

are shamed or intimidated, i
nto more honourable and just

rc2 cop.,.11le+in9; affairs." Madison, who was the

leading spirit in the preparatio
n of the First Amen, Heni:

of the Federal Constitution,
 thus described the practice

and sentiment which led to 
the guaranties of liberty of

the press in F t a ̂  constitutions: "

• TT),.iniw:•ty The a-velopmunT. of Freedo
m of the Press in

12:1; Banf2roft's Iii.4ory of the 
United States, vol.

'Journal of the C. ninental Coml:re, 1904 el., v
ol. I, pp. 104, 10=',.

'''.1;1..Turt on the Virginia Resol
utions, .Maclison's Works, vol. i

v, 544.
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"In every State, probably, in the Union, the press has

exerted a freedom in canvassing the merits and measures

of public men of every description which has not been

confined to the strict limits of the common law. On

this footing the freedom of the press has stood.; on this

footing it yet stands. . . . Some degree of abuse is

inseparable from the prope • use of everything, and in

no instance is this more true than in that of the press.

It has accordingly been decided by the practice of the

States, that it is better to leave a few of its noxious

Im.alch',-.s to their luxurianl growth, than, by pruning

them awav, to injure the •-iL;our of those yielding the

proper fruits. And can the wisdom of this policy be

doubted by any who refle2t that to the press alone,

chequered as it is with abuses, the world is indebted for

all the triumphs which have been gained by reason and

humanity over error and onpression; who reflect that to

the same beneficent Source the United States owe much

of the lights which conducted them to the ranks of a

free and independent nation, and which have improved

their political system into a shape so auspicious to their

happiness? Had 'Sedition Acts,' forbidding every pub-

lication that mialit bring the constituted agents.into con-

tempt Ot disrepute, or that niiht excite the hatred of

the people against the authors of unjust or pernicious

measures, been uniformly enforced against the press,

Ult;te.1Ht 1'v hrm hrpriii;hinfi: at

this clay under the infirmitic:, of a sickly Confederation?

Might they not, possibly, be miserable colonies, groaning

under a foreign yoke? "

The i's'et that for approximately one hundred and fifty

vuars theme IlftS beell 11111,14 :111 eltIl0 11).'ellC0 cif :11('Illp
tS

to iiW. previous te-,traint.' 11 11 pUl)liCatlOmlS relating

t,) 111' tm• 1:',.a,at1(e pill si(.4nitic,m11 Of the

deep-eate(1 conviction that :,,ttch re;-.traint;, \k.unlil violate

con:,tittitional right. Puhlie utlicer, whose character and

,70?
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conduct remain open to debate anti free discu
ssion in the

press, find their remedies for false accusati
ons in actions

under libel laws providing for redress an
d punishment,

and not in proceedings to restrain th
e publication of

newspapers and periodicals. The general principle that

the constitutional guaranty of the li
berty of the press ,

gives immunity from previous restrain
ts has been ap-

proved in many decisions under the provisions of
 state

constitutions.11

The importance of this immunity has no
t lessened.

While reekle,F assault!, upon public men, a
nd efforts to

hring obloquy upon tb e who are endcavoritl,u:

dischar'.:e alicial (ILIt a baleful influr,:ire and

deserve the severest condemnation in pu
blic opinion, it

cannot be said that this abuse is great
er, and it is be-

lieved to be less, than that which characte
rized the period

in which our institutions took shape. 
Meanwhile, the

administration of gove-nment has become more
 complex,

the opportunities for malfeasance a
nd corruption have

multiplied, crime has grown to most seriou
s proportions,

and the danger of its protection by unf
aithful officials and

of the impairment of the fundamental
 security of life and

"Dailey V. St peror Couft, 112 C
al. 94.•9S; 44 Pac. 455; Jones,

Vaipilin. A: Co. v. To!,-,-,,c.01's 
21 Fla. -1:31, 450; St,:te e.r rcl.

v. ./NH7c. L:1. 741. 15.. • 7.

Pick, 204. :313: 
Fulciation of Labor,.

264, 275, 277; Pao. 127; v. Be Pi!:;;1.7 CH..101

t. 15S \ '2•":".;: New ivel..ci• v. S9 N. J. Eq.

14) 
_ .1 :,

v. 7 aily 1),,acr v.

Fow!,.. 111 r Co. V. ..11;.,H5. 170 9:•7; 172

S7)1; v. D,1.7, 9 (Thin Dee. Rep. -PS: Re.Tpi
l,-,Vira V.

1),1'.. v. 

7 \\".

cs. .• 17:

10f II 1010; DLurboot Cu. V. h't.:,./cri::.(1, 271

V.
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property by criminal alliances and official neglect, em-

phasizes the piimaty need of a vigilant and courageous

press, especially in great cities. The fact that the liberty

, of the press may be abused by miscreant purveyors of

scandal does not make any the less necessary the im-

munity of thf. press froiii previous restraint in dealing

'. with official miscondifct. Subsequent punishment for

, such abuses as may exist is the_approziate remedy, con-

sistent with c(...1 - it ii 1 tettal lyt...ivilege.

In attetnpt:.i just iiicaticot of the statute, it is•said that

it deals net ,,,..-1.11 publicat i( n per se, but with the " busi-

ness" of publi,]ling, defan- !Y.ion. If, however, the pub-

lisher has a conqitutional right to publish, without pre-

vious restraint, an edition of his newspaper charging offi-

cial derelictions, it cannot be denied that he may publish

subsequent editions for the, same purpose. He does not '-

lose his right by exercising it. If his right exists, its

may be exereed in publishing nine editions, as in this

case, as well as in one edition. If previous restraint is

permissible, it may be imposed at once; indeed, the wrong

may be as serious in one publication as in several. Char-

acterizing the publication as a business, and the business

as a intisaii(... ,.;,..:.s, iio. iwrIni - :.p. invasion of the constitu-

tional immunity against restraint. Similarly, it does not

matter that ;the newspaper or periodical is found to be

Thr.-:(.17- " or " rbi.ofiv " devi)ted to the publication of

such cierelicti.Ais. if the publisher has a riht, without

previous restraint, to publish them, his right cannot be

deemed to be dependent upon his publishing something

else, niore or le:s, with the matter to which objection is

iritti..1;..'.1-
.72or (..-Jii it 1:0? ..1:(1 tar: the c-,:nstitt-..trial. froclom from

pr,,-.\-,-,, 7 .,, :,;.,4,- T.,.;In t. i-, 1,-,..7r (i.c.:-.;.use (.-:1-1:-Ircirs are made of

derelietiow., wilicli coust.itute crimes. 'Vh the multiply-

ing pl.ovH, ‘,'-• k'1'. penz,.1 (.:‘,.-),les, an - t of municipal charters

and oniHnti("....s. carrying penal sanctions, the conduct of

,
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:ay exist is the,,_a_pur riate_remecly, con-
: it u tio)tal priti1ege.
.ustification of the statute, it is said that
publication per se, but with the " usi-
ing defamation. If. however, the pub-
:itutional right to publish, without pre-
n edition of his newspaper charging offi-
it cannot be denied that he may publish
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.y be imposed at once; indeed, the wrong
: in one publication as in several. Char-
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s not permit an invasion of the constitu-
against restraint. Similarly, it does not
newspaper or periodical is found to be
bieffy devoted to the publication of

If the publisher has a right, without
to publish them, his right cannot be

lendent upon his publi,:•iitg something
, with the matter to whlh objection is

lid that the constitution:,.1 freedom from
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constitute crinies. Wi[11 the multiply-
penal codes, and of municipal charters
irrying penal sanctions, the conduct of
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is

public officers is very largely within the purview of crim-

inal statutes. The freedom of the press from previous

restraint has never been regarded as limited to such ani-

madversions as lay outside the range of penal enact-

ments. Historically, there is no such limitation; it is

inconsistent with the reason which underlies the privi-

lege, as the privilege so limited would be of slight value

for the purposes for which it came to be established.

The statute in qt estion cannot be justified by reasou.

uf the fact that the publisher is permitted to show, be-:

fore injunction issues, that the matter published is true A
and is published w.th good motives and for justifiable

ends. If such a statute, authorizing suppression and in-

junction on such e. basis, is constitutionally valid, it

would be equally permissible for the legislature to pro-

vide that at any time the publisher of any newspaper

could be brought before a court, or even an administra-

tive officer (as the constitutional protection may not be

regarded as resting on mere procedural details) and

required to produce proof of the truth of his publication,

or of what he intended to publish, and of his motives,

or stand enjoined. If this can be done, the legilature

may provide machinery for determining in the complete

exercise of its discretion what are justifiable ends and

ret.r9in publi.tion necordingly. And it would be hut

a step to a complete system o.f censorship. The recog-

nition of autholity to impose previous restraint upon

publication in order to protect the comthunity against. the

circulation of charges of misconduct, and especially of

m1s(n1lct, necessarily would carry ‘vith ii. ihe

0: the aThority of the censor :trainsi vlih

the censtitntionztl 1)ITier \vas erected. The

tte'1ia 1v virtste ot. tile very reason for Ii

,loes not depend. n, thk Cotirt. has said, on proof. of t rut!

Pat t-cr.? V. Coh,1,1110, ;)ra.
Equally unavailin- is the in,,istenee that the statute

designed to prey, nt the circulation of scandal which few! •
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to disturb the public peace and to provoke assaults and
(p) fr es (s's

the commission of crime. Charges of reprehensible con-
tduct, and in particular of official malfeasance, unquestion- shoe t

ably create a public scandal, but the theory of the consti- 

effe

tutional guaranty is that even a more serious public evil 

h 

would be caused by authcrity to prevent publication. odic,

"To prohibit the intent to excite those unfavorable senti- case,

ments against those who ac,minister the Government, is licti

equivalent to a prohibition of the actual excitement of the

them; and to prohibit the Ictual excitement of them is
tiont

equivalent to a prohibition of discussions having that ten-

dency and ei:fect ; which, ti tin, is equivalent to a protec-

tion of those who administer the Government, if they

should at any time deserve die contempt or hatred of the. Ti

people, against being exposed to it by free animadver- sota

sions on their characters ani conduct." " There is noth-

ing new in the fact that charges of reprehensible conduct 
tion
peoi

may create resentment and the disposition to resort to that

violent means of redress, but this well-understood ten- to b

dency did not alter the determination to protect the press a m

against censorship and restraint upon publication. As

was said in Yorker Staats-Zeitang v. Nolan, SO N. J. 
stru
feet

Eq. 7, 35; 105 Atl. 72: " If the to Mwnship ay i'
vent the circulation of a newspaper for no re 

`..3 
J ,:on. other 

than that some of its inhabitants may violently (.1igree

with it, and resent its circulation by resorting to physi- pro
cal viel,:::(2f,.„ here i no limit I (.) 1.) I II!' H.( !;1;L:ii

The d:_mger of violent reactions become,.,: ,...rreater with effec-

tive organization of defiant groups rei..:Itting exposure, 76.
and if this consideration warranted le.-!;isla.tive interfer-

ece with 11...e initial fre m. edo of .pul the coli,:titu-

tiote:d protectioti would be. reduced I6 a mere form of 

tin)
n 

rt,i• dteo Iva'-:011.sz. we 11(Iii the st:t!!ii-,. 1.:ir a., it au.._ tun
th;.•

-thorized the proceeding,-; itt this action tin( ler chin ISO -(b)

"INI:Rikon, 'op. cit. p. 519.

Sp(
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697 BuTLET:, J., clizsenting.

of section one, to be an infringement of the liberty of the
press guaranteed by the Fourteenth Amendment. We
should add that this decision rests upon the operation and
effect of the statute, without regard to the question of
the truth of the charges contained in the particular peri-
odical. The fact that the public officers named in this
case, and those associated with the charges of official dere-
liction, may be deemed to be impeccable, cannot affect
the conclusion that II e statute imposes an unconstitu-
tional restraint upon i-Afolication.

T 27
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' TRINITY METHODIST CHURCH, SOUTH,
v. FEDERAL RADIO COMMISSION

. (LYON, Intervener).

No. 5561.

Court of Appeals of the District of Columbia.
„—

• Argued May 3 and

Decided Nov /28, i632.

Rehearing Denied Dee. 2, 1932.

I. Constitutional law C=90. •

Citizen may utter or publish sentiments
under constitutional guaranties of freedom
of speech and press, subject to limitation that
he is responsible for any abuse of that right
(Const. Amend. 1).

.2. Constitutional law
Telegraphs and telephones C=261/2.
Refusing renewal of radio broadcasting

license to one who has abused it by broad-
casting defamatory and untrue matter is not
denial of free km of speech (Radio Act 1927,
§ 1, 47 USCA § 81; Const. Amend. 1).

Such ref salis not denial of freedom
of speech, but merely the application of
regulatory power of Congress in field
within scope of its authority.

3. Commerce

Power of! Congress to regulate interstate
commerce may be exercised without limitation
other than prescribed in Constitution.

4. Constitutional law C=.90.

Power of Congress to regulate radio
broadcasting, as respects freedom of speech,
depends on whether regulatory statute is rea-
sonable exercise of governmental control
(Const. Amend. 1).

• 5. Constitutional law .;90.
Telegraphs and telephones €26'/2.

Finding that continuance of broadcast-
ing by applicant for renewal of license was
not in public interest held justified and not
violative of constitutional guaranty of free-
dom of speech (Radio Act 1927, § 1, 47 US
CA § Si; Const. Amend. 1).

6. Telegraphs and telephones C=330.(

In passing on applieation for renewal of
radio broadcasting license, Commission must
notice applicant's conduct in his previous use
of permit (Radio Act 1927, § 1, 47 USCA
§ 81).

Constitutional law C280.
Denial of application for renewal of

, radio broadcasting license as not in public
interest held not "taking of property" with-
out due pl'oce.4s (Cott.t. Affitliti. 3; Radio
Act 1927, § 1, 47 USCA § Si).

4.2

The denial of the application did not
constitute "taking of property" because
one who obtains a grant or permit from
a state or from the United States to make
use of interstate commerce under con-
trol and subject to dominant power of
government takes grant or right subject
to exercise of government's power in pub-
lic interest to withdraw it without com-
pensation.

[Ed. Note.—For other definitions of
"Taking (In Eminent Domain)," see
Words and Phrases.]

=8. Eminent domain 2(1).
If injury is only incidental to legitimate

exercise of governmental power, there is no
"taking of property" for public use (Const.
Amend. 5)

Appeal from the Federal Radio Commis-
sion.

Applic tion by the Trinity Methodist
Church, Si uth, for the renewal of its radio
broadcastir g station license, in which pro-
ceeding G( orge D. Lyon intervened. From
a decision >f the Federal Radio Commission
denying th3 application, applicant appeals.

Affirmed.

Louis C. Caldwell and Arthur W. Schar-
e11, heti- of Washington, D. C., for appel-
lant

Thad H. Brown, D. M. Patrick, and Fan-
ney Neyrnan, all of Washington, D. C., for
appellee.

Thomas P. Littlepage, John M. Little-
page, and Paul D. P. Spearman, all of Wash-
ington; D. C., for intervener,

Before MARTIN, Chief Justice, and
ROBB, VAN ORSDEL, luTZ, and GRON-
ER, Associate Justices.

GRONER, Associate Justice.
Appellant, Trinity Methodist Church,

South, was the lessee and operator of a radio-
broadcasting station at Los Angeles, Cal.,
known by the call letters li_GEF. The station
had been in operation for several years.
The Commission, in its findings, shows that,
though in the name of the church, the station
was in fact owned by the Reverend Doctor
Shuler and its operation dominated by him.
Dr. Shuler is the minister in charge of Trin-
ity Church. The station was operated for a
total of 2.31/1 hours each week.

In September, 1930, appellant filed an ap-
plication for renewal of station license. Nu-
merous eit izens of 1,us Angeles prolusted, and
the Commission, being unable to deterraino

7...,,,,,,,,r1Orrrforrr,",17 :71174r7Irrr7,1711‘

•

,r,...pnworrirrftwirr."*"."'
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that public interest, con
venience, and neces- der these constitutional 

guaranties the eiti-

lay would be served, set t
he application down 

zen has in the first instan
ce the right to utter

.for hearing before an exa
miner. In January, or 

publish his sentiments, 
though, of course,

1931, the matter was hea
rd, and the testi- ' up

on condition that. he is r
esponsible for any

mony of ninety witnesses t
aken. The exam- abuse of that right. Near v. Minnesota ex

iner recommended renew
al of the license. rel. Olson, 233 U. S. 697, 5

1 S. Ct. 625, 75 L.

Exceptions were filed by on
e of the objectors, Ed

. 1357. "Every freeman h
as an undoubted

and oral argument reque
sted. This was had , right to l

ay what sentiments he p
leases before

lsefore the Commission, sit
ting in bane, and, the 

public; to forbid this is 
to destroy the

upon consideration of the
 evidence, the exam- f

reedom of the press; bu
t if he publishes

iner's report, the excepti
ons, etc., the Com- what is improper, misch

ievous, or illegal, We

mission denied the appl
ication for renewal must take the consequenc

es of his own tern-

upon the ground that the 
public interest, con- erity." 4th Bl. Com. 151, 152.

 But this

..._1
. venience, and/or necessity would not be does not mean that the 

government, through

. served by the granting
 of the application.._ ag

encies establisher b-Y—
COngresi,- ma not

. S. )me of the things urg
ing it to this conclui=1 re

fuse a renewal of licens
e to one who has

&on were that the stati
on had been used to aliiieiTiCtifbroadeast def

amatory and untrue

la :tack a religious organiz
ation, meaning the mattel..—Iiirthiit case thereis no

t a denial of
.... .._

' Roman Catholic Chur
ch; that the broadcasts 

the freedom of spee-CY,-
Iiiit:Merely the appli-

I y Dr. Shuler were se
nsational rather than cation --a-thciegulatery_power 

of Congress

i istructive; and that in 
two instances Shuler ifi_. _a field .within .the-sco.pe

 of .its legi.slative

Lad been convicted of a
ttempting in his radio authority. See K.FKB Broadcast

ing Assn

talks to obstruct the ord
erly administration v. Federal Radio Commissi

on, 60 App. D. C.

.)f public justice.
..., i 79, 47 F.(2d) 670....

This court denied a moti
on for a stay or- Section 1 of the Radio 

Act of 1927 (44

(ler, and this appeal was
 taken. The basis of Stat. 1162, title 47, USCA,

 § 81) specifically

the appeal is that the 
Commission's decision declares the purpose of t

he act to be to reg-

1
 is unconstitutional, in that it violates the ulate all forms of interst

ate and foreign radio

guaranty o ree speecii, an a. :.o . in i  e- transmissions and commu
nications within the

pries ap eltant aids
 property witheia: United States, its territo

ries and possessions;

due process 0 .law,_ It i-s-
itirther iii-Saell that to maintain the control o

f the United States

the decision violates the
 Radio Act because over all the channels of 

interstate and foreign

not supported by substa
ntial evidence, and radio transmissions; an

d to provide for the

therefore is arbitrary and
 capricious. use of such channels fo

r limited periods of

We have been at great 
pains to examine time, under licenses g

ranted by federal au-

carefully the record of 
a thousand pages, 

thority. The federal a
uthority set up by the

and have reached the 
conclusion that none of act to carry out its ter

ms is the Federal Radio

these assignments is wel
l taken. 

Commission, and the 
Commission is given

[1, 2] We need not stop
 to review the cases 

power, and required, upo
n examination of an

construing the depth and 
breadth of the first 

application for a station
 license, or for a re-

amendment. The subject in its more 
gen- 

newal or modification, t
o determine whethe

r

eral outlook has been 
the source of much 

"public interest, con
venience, or necessity"

writing since Milton's Areopagitica, the 
will be served by the 

granting thereof, and

emancipation of the Eng
lish press by the 

any applicant for a r
enewal of license wh

ose

withdrawal of the licensi
ng act in the reign 

application is refused 
may of right appea

l

of William the Third, an
d the Letters of ju- 

from such deCtion to th
is court.

nius. - It is enough now to say
 that the uni- [3] We

 have already held 
that radio corn-

versa] trend of decision
s has recognized the 

munication, in the sense
 contemplated by 

the

guaranty of the amen
dment to prevent previ

- act, constituted inters
tate commerce, K PK II

ous restraints upon 
publications, as well as 

Broadcasting Ass'n v. 
Federal Radio Co

m-

immunity of censorshi
p, leaving to correction 

mission, supra; Genera
l Elec. Co. v. ns

ieral

by subsequent punis
hment those utterances 

Radio Commission, 58 
App. D. C. 3St;.

 31

or publications contrary t
o the public wel- 

F.(11) 630, and in thi
s respect we are 

sup-

fare. In this aspect it is gener
ally rcgarçlpftte

d by many decisions 
of the Supr

eme

ed that freedom of sp
eech and press .can4ot 

Court, Pensacola Te
legraph Co. V. Wystvr

il

be infringed by legisla
tive, executive, or ju- 

Union Tel. Co., 96 U. S.
 1, 9, '2 1 L. E

d. 7as;

dieinl notion, and that the constitutional International Text-Book
 Co. v. Pigg, 

217 L.

guaranty slemid he giv
en libcrni and cope- 

S. 91., 106, 107, 30 S. 
Ct. 481, 54 L. li:d.

 1;;'S,

hensivo construction. It niay therefore be 
27 L. It. A. (N. S.) 

403, IS Ann. Ca
,. i i;• :,

set down as a fundamen
tal principle that un- 

Western Union Teleg. 
Co. V. Pen

dleton, 1..:2
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U. S. 347, 356, 7 S. Ct. 1126, 30 L. Ed. 1187.
And we do not understand it is contended
that where, as in the case before us, there is
no physical substance between the transmit-
ting and the receiving apparatus, the broad-
casting of programs across state lines is not
interstate commerce, and, if this be true, it
is equally true that the power of Congress
to regulate interstate commerce, complete in
itself, may be exercised to its utmost extent,
and acknowledges no limitation, other than
such as prescribed in the Constitution (Gib-
bons v. Ogden, 9 Wheat. 1, 6 L. Ed. 23), and
these powers, as was said by the Supreme
Court in Pensacola Tel. Co. v. Western Union
Tel. Co., supra, "keep pace with the progress
of the country, and adapt themselves to the
new developments of time and circumstanc-
es."

[4] In recent years the power under the com-
merce clause has been extended to legislation
against interstate commerce in stolen auto-
mobiles, Beooks v. United States, 267 U. S.
432, 45 S. Ct. 345, 69.4 E699, 37 A. L. R.
1407; to hansportation of adulterated foods,
Hipolite Egg Co. v. United States, 220 U.
S. 45, 31 S. Ct. 364, 55 L. Ed. 364; in the
suppression of interstate commerce for im-
moral purposes, Hoke v. United States, 227
U. S. 303. 33 S. Ct. 281, 57 L. Ed. 523, 43
L. R. A. (N. S.) 906, Ann. Cas. 1913E, 905;
and in a variety of other subjects never con-
templated by the framers of the Constitution.
[It is too late now to contend that. Congress

may not regulate, and, in some instances,
deny, the facilities of interstate commerce to
a business or occupation which it deems in-
imical to the public welfare or contrary to the
public interest. Lottery Cases, 188 U. S. 321,
352, 23 S. Ct. 321, 47 L. Ed. 492. Everyone
interested in radio legislation approved the
principle of limiting the number of broad-
casting statioes, or, perhaps, it would be
more nearly correct to say, recognized the in-
evitable necessity. In these circumstances
Congress intervened and asserted its para-
mount authority, and, if it be admitted, as
we think it must be, that, in the,present_enn..-

4.dition of the, science with its,,lirnited facifi7
ties,...the regulatory provisions of the Radio

• Act are a reasonable exercise by Congress of
its powers, the exercise of these powers is no
more restricted by the First Amendment than
are the police powers of the States under
the Fourteenth Amendment. See In re Kern-
mler, 136 U. S. 436, 448, 449, 10 S. Ct. 930,
' 34 L. Ed. 519; IIamilton v. Kentucky, etc.,

Co., 251 U. S. 116. at page 150, 40 S. Ct.
106, 04 L. Ed. DI In either case the answer
depends upon whether the statute is a rea-

.."11

...•••••

I —30

sonata°, exercise of governmental control for
ttrpliblic good.
[5, 6] In the case under consideration, the
evidence abundantly sustains the conclusion
of the Commission that the continuance of the
broadcasting programs of appellant is not in
the public, interest. In a proceeding for con-
tempt against Dr. Shuler, on appeal to the
Supreme Court of California, that court sail
(In re Shuler, 210 Cal. 377, 292 P. 481, 492)
that the broadcast utterances of Dr. Shuler
disclosed throughout the determination on his
part to impose on the trial courts his own will
and views with respect to certain causes then
pending or on trial, and amounted to con-
tempt of court. Appellant, not satisfied with
attackin the judges of the courts in ca.ses
then per.ding before them, attacked the bar
association for its activities in recommending
judges, charging it with ulterior and sinister
purpose:. With no more justification, he
charged particular judges with sundry im-
moral acts. He made aefamatory statements
against t he board of health. He charged that
the labo:• temple in Los Angeles was a boot-
legging 1.nd gambling joint. In none of these
matter's, when called on to explain or justify
his statements, was he able to do more than
declare fiat the statements expressed his own
.sentimeas. On one occasion he announced
over the radio that he had certain damaging
information against a prominent unnamed
man which, unless a contribution (presum-
ably to the church) of u hundred dollars wa.
forthcoming, he wOuld disclose. As a result
he received contributions from several per-
sons. He freely spoke of "pimps" and
prostitutes. He alluded slightingly to the
Jews as a race, and made frequent and bit-
ter attacks on the Roman Catholic religion
and its relations to government. However in-
spired Dr. Shuler may have been by what he
regarded as patriotic zeal, however sincere in
denouncing conditions he did not approve, it
is manifest we think that it is not narrow-
:big the ordinary conception of "public
terest" in declaring his broadcasts—without
facts to sustain or to justify them—not with-
in that term, and, since that is the test thl,
Commission is required to apply, we think it
was its duty in considering the application
for renewal to take notice of appellant's con-
duct in his previous use of the permit, and,
in the circumstances, the refusal, we think,
was neither arbitrary nor capricious.

If it be considered that one in possession
of a permit to broadcast in interstate com-
merce may, without let or hindrance from any
source. use these facilities, reaching out, as
they do, from one corner of the country to
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the other, to obstruct the administration of . without due process of law." 
Atlantic Coast

"Mk justice, offend the religious susceptibilities of Line R. Co. v. Goldsboro, 232 U. S. 548, 558,

0 thousands, inspire political distrust and civic 34 S. Ct. 364, 368, 58 L. Ed. 721.

''. discord, or offend youth and innocence by the A ease which illustrates this principle is
,\\,4 free use of words suggestive of sexual im-

answerable for slander only 
Greenleaf-Johnson Lumber Co. v. Garrison,

morality, and be 237 U. S. 251, 35 S. Ct. 551, 59 L. Ed. 939.

at the instance of the one offended, then this In that case the state of Virginia had estab-

great science, instead of a boon, will become lished lines of navigability in the harbor of
for[si :a u

display 
 sc or scourge, and 

individual 
t le i  

nationpassions
  a theatera n d t hfo r 

the colli- 
the Norfolk. The lumber Company applied

ly as ever criticize religious practices of which 

the interest of commerce and navigation.
of its control of the navigable waters and in

to the line of navigability. . Some twenty

and obtained permission from the state to

adopted the lines of navigability former13

, sion of personal interests. This is neither build a wharf from its upland into the river

, censorship nor previous restraint, nor is it a

I, whittling away of the rights guaranteed by years later the government, in the exercise

the First Amendment, or an impairment of
v their free exercise. Appellant may continue

to indulge his strictures upon the characters

of men in public office. He may just as free- established by the state of Virginia, but a few

years prior to the commencement of the suit

he does not approve. He may even indulge1 the Secretary of War, by authority conferred

pr vate malice or personal slander-subject, cn him by the Congress, re-established thi

of course, to be required to answer for the lines, as a result of which the riparian pro

abtse thereof-but he may not, as we think, prietor's wharf extended some two hundret.

demand, of right, the continued use of an in- feet within the new lines of navigability. Thi

strimentality of commerce for such purposes, secretary of War asserted the right to requir ,

or any other, except in subordination to all the demolition of the wharf as an obstructioi

reasonable rules and regulations Congress,

scribe. 

to navigation. The owner inIisted that, hav-( 
acting through the Commission, may pre- ing received a. grant of privilege from the

state of Virginia prior to the exercise by

[7, 3] Nor are we any more frapresocd with the government of its Dower over the river.

the argument that the refusal to renew a ii- and subsequently acquiesced in by its adop-

cense is a taking of property within the Fifth tion of the state lines, the property right thus

Amendment. There is a marked difference acquired became as stable as any other prop -

between the destruction of physical property, erty, and the privilege so granted irrevocable.

as in Pennsylvania Coal Co. v. Mahon, 260 U. and that it could be taken 
for public use only

S. 393, 43 S. Ct. 158, 67 L. Ed. 322, 28 A. upon the payment of ju
st compensation. The

L. R. 1321, and the denial of a permit to use contention was rejected on the principle thw;

the limited channels of the air. As was the control of Congress over the navigable

pointed out in American Bond 6,-, Mtg. Co. v. streams of the country is conclusive, and its

United States (C. C. A.) 52 F. (2d) 318, 320, judgment and determinatio
n the exercise of a

the former is vested, the latter permissive, legislative power in respect of a subject

and, as was said by the Supreme Court in wholly within its control. To the same effeet

Chicago, B. & Q. R. Co. v. Illinois, 200 U. is Gibson v. United States, 166 U. S. 269,

S. 561, 593, 26 S. Ct. 341, 350, 50 L. Ed. 17 S. Ct. 578, 41 L. Ed. 996, in which a
 work

596, 4 Ann. Cas. 1175: "If the injury corn- of public improvement in the Ohio river dim-
,.
plained of is only incidental to the legitimate inished greatly the value of the riparian own-

exercise of governmental powers for the pub- er's property by destroying his access to navi-

lic good, then there is no taking of property gable water; and Union Bridge Co. v. United

for the public use, and a right to compensa- States, 204 U. S. 364, 27 S. Ct. 367, 51 L Ed.

tion, on account of such injury, does not at- 523, where the owner of a bridge was re-

tach under the Constitution." When Con- allured to remodel the same as an obstruction

• gress imposes restrictions in a field falling to navigation, though erected under author-

within the scope of its legislative authority ity of the state when it was not on obstrue,

and a taking of property without compensa- tion to navigation; and Louisville Bridge Co.

tion is alleged, the test is whether the re- v. United States, 242 U. S. 409, 37 S. Ct..

strictive measures are reasonably adapted to 15S, 61 L. Ed. 395, in which the same rule was

secure the purposes and objects of regula- applied in the case of a bridge erected ex-

tion. If this test is satisfied, then "the en- pressly pursuant to an act of Cow:Tess. So

forcement of uncompensated obedience" to also in United States v. Chandler-Dunbar

such regulation "is not an unconstitutional Water Power Co., 229 U. S. 53, 33 S. Ct.

taking of property without compensation or 667, 57 L. Ed. 1063, the right of the govern-

Ninlrirl".017,7r r - ,
1,14,16.74pre,•
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ment to destroy the water power of a ri-
parian owner was upheld; and in Lewis Blue
Point Oyster Cultivation Co. v. Briggs, 229
U. S. 82, 33 S. Ct. 679, 57 L. Ed. 1083, the
/right of compensation for the destruction of
/ privately owned oyster beds was denied. All

of these eases indubitably show adherence to
the principle that one who applies for and
obtains a grant or permit from a state, or the
United States, to make use of a medium of
interstate commerce, under the control and.
subject to the dominant power of the govern-
ment, takes such grant or right subject to the
exercise of the power of government, in the
public interest, to withdraw it without com-
pensation.

Appellant was duly notified by the Com-
mission of the hearing which it ordered to be
held to determine if the public interest, con-
venience, or necessity would be served by
granting a renewal of its license. Due no-
tice of this hearing was given and opportu-
nity extendA to furnish proof to establish
the right under the provisions of the act for
a renewal el the grant. There was, therefore,
no lack of due process, and, considered from
every point of view, the action of the Com-
mission in refusing to renew was in all re-
spects right, and should be, and is, affirmed.

Affirmed.

•

VAN ORSDEL, Associate Justice, con-
curs in the result.

NELSON BROS. BOND & MORTGAGE CO.
(STATION WIBO) v. FEDERAL RADIO
COMMISSION (JOHNSON—KENNEDY RA-
DIO CORPORATION et at., Interveners).

NORTH SHORE CHURCH OF CHICAGO,
ILL. (STATION WPCC) v. SAME.

Nos. 5530, 5533.

Court of Appeals of the District of Columbia.
Argued May 2, 1932.

Decided Dec. 5, 1932.

I. Commerce C=328.
Business of radio broadcasting, being

species of interstate commerce, is subject to
reasonable regulation of Congress.

2. Telegraphs and telephones C=7.30.
It would not be consistent with legisla-

tive policy to equalize broadcasting, facilities
of states or zones by unnecessarily inuring
established stations rendering valuable serv-

ices to their natural service areas (Radio Act
1927, § 9, as amended [47 USCA § 89]).

3. Telegraphs and telephones t8=30.
Granting radio station's application for

change of frequency, necessitating forfeiture
of licenses of two other stations sharing such
frequency, held arbitrary and capricious (Ra-
dio Act 1927, § 9, as amended [47 USCA §
89]).

The facts disclosed that the two sta-
tions v:hose licenses were forfeited by
grantin.1 of application for change of fre-
quency had been operated in the public in-
terest, and that only apparent reason for
grandly.; the application and thus destroy-
ing such two stations was that applicant
was in in underquota state, while the oth-
er two itations were in an overquota state
in the same zone.

4. Telegraphs and telephones C=261/2.
That Radio Commission's decision grant-

ing applimtion for change of broadcasting
station's . 'requency was rendered without no-
tice to other stations affected could not be
raised by such other stations on appeal, where
they did i ot seek hearing (Radio Act 1927, §
9, as amerded [47 USCA § 89]).

GRONER, and RITZ, Associate Jus-
tices, dissenting.

Appeals from the Federal Radio Commis-
sion.

Application by Johnson-Kennedy Radio
Corporation as owner Of Radio Broadcasting
Station WJKS for a change of frequency
to the frequency shared by Stations WIBO,
owned by Nelson Bros. Bond & Mortgage
Company, and WPCC, owned by the North
Shore Church of Chicago, Ill., in which
Strawbridge & Clothier intervened. From
a decision of the Federal Radio Commission
granting the application, the other parties
appeal.

Reversed and remanded.

Levi Cooke, of Washington, D. C., for ap-
pellant Nelson Bros. Bond & Mortgage Co.

Levi Cooke and Edward Clifford, both of
Washington, D. C., for appellant North
Shore Church.

Thad H. Brown, D. M. Patrick, and Fan-
ney Neyman, all of Washington, D. C., for
Federal Radio Commission.

M. W. Willebrandt, of Washington, D. C.,
for intervener Johnson-Kennedy Radio Cor-
poration.

Bethuel M. Webster, Jr., and Paul M. Se-
gal, both ot.. Washineton, D. C., for intervener
Strawbridge & Clothier.

-
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station, they drove back to Louisville

without Freeman.

Freeman had told Special Agent Do-

malewski that, although he drove to

Cleveland with Peacock the day, before

the bank robbery, he had not stayed over-

night with him. The girl's uncontradict-

ed testimony demolished Freeman's claim

and placed him with Peacock during the

night preceding the robbery and on the

morning of the robbery just outside

Cleveland, Ohio.

Where the $18,000, stolen from the

bank, was takel, no one knows as far as

disclosed by ti e evidence. As to where

Freeman went liter the robbery, there is

no evidence, but it is clear that the girl

was driven to the train station by Pea-

cock and left a ere a couple of hours while

the bank robb2ry was being carried out

by Peacock an. Freeman. From every-

thing that appars, the girl was complete-

ly innocent of my knowledge of the bank

robbery or any knowledge that Peacock

or Freeman were engaged in a criminal

enterprise.

On the who'e, the investigation of the

bank robbery, the tracing of the getaway

car, and the accumulation of the evidence

over a long period of time, which finally

led to the arrest and conviction of Pea-

cock and Freeman constituted one of

those unsung exploits of intelligence, per-

severance, and detective skill that are so

infrequently appreciated and so often

carried through to a successful conclusion

by the Federal Bureau of Investigation.

We have reviewed other contentions

made during the trial and in the briefs

on appeal, and find them unnecessary to

consider.

In accordance with the foregoing, the

judgment of the District Court is af-

firmed.

EDWARDS, Circuit Judge (concur-

ring).

I concur in Judge McAllister's opinion,

including the holding therein that no

prejudicial error resulted from the offer

illt:vi,ienLe

the ti me of arre:iL yE i,:fci,Li.ait Freeman.

This holding, however, I would relate to

the admissibility of such testimony as

bearing on the state of mind of the ac-

cused. Banning v. United States, 130 F.

2d 330 (6th Cir. 1942), cert. denied, 317

U.S. 695, 63 S.Ct. 434, 87 L.Ed. 556

(1943) ; Allen v. United States, 164 U.S.

492, 17 S.Ct. 154, 41 L.Ed. 528 (1896) ;

Hall v. People, 39 Mich. 717 (1878) ; 2

JONES ON EVIDENCE § 386 (5th ed.,

Gard rev. 1958).

RADIO TELEVISION NEWS DIREC-

TOR ; ASSOCIATION et al.,

Petitioners,

V.

UNITED STATES of America and Fed-

eral Communications Commis-

sion, Respondents.

COLUMBIA BROADCASTING SYS-

TEM, INC., Petitioner,

V.

UNITED STATES of America and Fed-

eral Communications Commis-

sion, Respondents.

NATIONAL BROADCASTING COM-

PANY, Inc., Petitioner,

V.

UNITED STATES of America and Fed-

eral Communications Commis-
sion, Respondents.

Nos. 16369, 16498-16499.

United States Court of Appeals

Seventh Circuit.

Sept. 10, 1968.

Certiorari Denied Jan. 13, 1969.

See 89 S.Ct. 631.

Proceeding on petitions for review

of orders of Federal Communications

Commission. The Court of Appeals,

Swygert, Circuit Judge, held that Fed-

eral Communications Commission rule

that licensee, broadcasting political edi-

torials or personal attacks on honesty,

character, integrity or like personal (Nal-

f identified person or frroup, notify

pers,on or group and afford reasonable



• 4

•

S
-ould relate to
testimony as
ind of the ac-
States, 130 F.
rt. denied, 317
37 L.Ed. 556
:ates, 164 U.S.

528 (1896) ;
717 (1878) ; 2
386 (5th ed.,

EWS DIREC-
-N et al.,

kerica and Fed-
. Commis-
nts.
.i0TEIG SYS-

lerica and Fed-
- Commis-
nits.
.STING COM-
'rioner,

ierica, and Fed-
i Commis-
!nits.
,-16499.

of Appeals

8.
an. 13, 1969.

631.

.ions for review
Communications
..1-t of Appeals,
. held that Fed-
ommission rule
Ing political edi-
cks on honesty,

personal qual-
oriv. nutily

.ffo easonable

Amu..

RADIO TELEVISION NEWS DIRECTORS ASS'N v. UNITED STATES 1003
Cite as 400 F.2(.1 1002 (1968)

opportunity to reply was vague, posed
substantial likelihood of inhibiting
broadcast licensee's dissemination of
views of political candidates and contro-
versial issues of public importance and
contravened First Amendment in absence
of Commission demonstration that fair-
ness in broadcasting was unobtainable by
less restrictive and oppressive means.

Commission's order set aside.

1. Constitutional Law c=90
Vague laws in any area suffer con-

stitutional infirmity, but when First
Amendment rights are involved the court
looks even more closely, lest, under guise
cf regulating conduct that is reachable
Ly police power, freedom of speech or of
press suffer. U.S.C.A.Const. Amend. 1.

2. Constitutional Law C:=82
Government may regulate in area

of First Amendment freedoms only
with narrow specificity. U.S.C.A.Const.
Amend. 1.

3. Constitutional Law C=99
Freedom of press to disseminate

views on issues of public importance
must be protected from imposition of
unreasonable burdens by governmental
action. U.S.C.A.Const. Amend. 1.

4. Constitutional Law C---7-',99
Federal Communications Commis-

sion rule that licensee, broadcasting po-
litical editorials or personal attacks on
hones:y, character, ii..;e;frity or like per-
sonal qualities of identified person or
group, notify person or group and afford
reasonable opportunity to reply was
vague, posed substantial likelihood of
inhibiting broadcast licensee's dissemina-
tion of views on political candidates and
controversial issues of public importance
and contravened First Amendment in ab-
sence of Commission demonstration that
fairness in broadcasting was unobtain-
able by less restrictive and oppressive
means. Communications Act of 1934,
§ 315(a), as amended 47 U.S.C..A. § 315
(a) ; .Anictid. 1.

5. Constitutional Law C=,90
In view of vagueness of Federal

Communications Commission's rules re-
lating to broadcasting of personal at-
tacks and political editorials, burden
imposed on licensees and possibility of
both Commission's censorship and licen-
see self-censorship, rule could be sus-
tained against First Amendment attack
only if Commission demonstrated sig-
nificant public interest in attainment of
fairness in broadcasting to remedy the
problem and that Commission was unable
to obtain such fairness by less restrictive
and oppressive means. Communications
Act of 1934, § 315(a), as amended
47 U.S.C.A. § 315(a) ; U.S.C.A.Corst.
Amend. 1.

Lloyd N. Cutler, J. Roger WollenbE rg,
Timothy B. Dyk, Washington, D. C.,
Raymond L. Falls, Jr., Lawrence J. :.Ic-
Kay, Herbert Wechsler, New York City,
Archibald Cox, Cambridge, Mass., Mau-
rice Rosenfield, Harry Kalven, Jr., Chi-
cago, W. Thc,odor. Pierson, Vernon
C. Kohlhaas, Robert N. Lichtman, Pier-
son, Ball & Dowd, Harold David Cohen,
Washington, D. C., Newton N. Minow,
Chicago, Ill., Royal E. Blakeman, New
York City, for petitioners.

Thomas E. Ervin, Howard Monderer,
Douglas E. Cutler, New York City (Ca-
hill, Gordon, Sonnett, Reindel & Ohl,
New York City, of counsel), for petition-
er, National Broadcasting Company, Inc.

Howard E. Shapiro, Dept. of Justice,
Washington, D. C., Daniel R. Ohlbaum,
Deputy Gen. Counsel, Robert D. Hadl,
Henry Geller, John H. Conlin, Leonore
G. Ehrig, Federal Communications Com-
mission, Washington, D. C., Donald F.
Turner, Asst. Atty. Gen., Gregory B.
Hovendon, Arthur I. Cantor, Attys.,
Dept. of Justice, Washington, D. C., for
respondent.

Michael H. Bader, William J. Potts,
Jr., Washington, D. C., Edwin Lukas,
Orrin G. Judd, Earle K. Moore, Ed A.
Bernstein, New York City, Ernest F.
:Staub, Chicago, Ill., fur zaiiicus

53.
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Office of Communication of the United

Church of Christ, United Church Board

for Homeland Ministries, Board of Na-

tional Missions of the United Presbyteri-

an Church in the U. S. A., National Divi-

sion of the Methodist Board of Missions,

General Board of Christian Social Con-

cerns of the Methodist Church, The

American Jewish Committee, and Na-

tional Catholic Conference for Interracial

Justice, amici curiae, William B. Ball,

Harrisburg, Pa., of counsel.

Lois P. Sie zel, Kenneth W. Gross,

Washington, t. C., for amicus curiae,

King Broadcasting Company; Haley,

Bader & Potts, Washington, D. C., of

counsel.

Marshall, B 'atter, Greene, Allison &

Tucker, New York City, for National

Academy of Tc levision Arts and Sciences,

amicus curia; Royal E. Blakeman, New

York City, of counsel.

Before CASTLE, Chief Judge, KILEY

and SWYGERT, Circuit Judges.

SWYGERT, Circuit Judge.

This review raises the question of the

constitutionality of the Federal Commu-

I. These petitioners are Radio Television

News Directors Association, Bedford

Broadcasting Corporation, Central Broad-

casting Corporation, The 1:v. lug News

Association, Marion Radio Corporation,

RK0 General, Inc., Royal treet Corpo-

ration, Roywood Corporation, and Time-

Life Broadcast, Inc. This group of peti-

tioners will be coilectively ri•ferred to

hereafter as RTNDA.

2. Commissioner Bartley dissented, Com-

missioner Loevinger concurred and Com-

missioner Wadsworth was absent.

3. The rules as set forth in the July

10 order appear in the appendix to this

Opinion.

4. Three amietts curiae briefs were filed 
in

this court. The briefs of King Broadcast-

ing Company and the Natiimal Academy

of Television Arts and :_4eiences oppos
ed

the Commission's rules. The hrief of the

Office of Communication of the United

Church of Christ and other religious or-

rules.

nications Comimssion's recently promul-

gated rules concerning the airing of

personal attacks and political editorials

by broadcasters licensed by the Commis-

sion. An unincorporated association of

radio and television journalists and eight

companies holding licenses for radio and

television stations 1 petitioned this court

to review and set aside the final order of

the Commission,2 issued on July 10, 1967,

(adopted on July 5, 1967) which set

forth the new rules.3 The Columbia

Broadcasting System, Inc., (CBS) and

the National Broadcasting Co., Inc.

(NBC) filed separate petitions to review

the Commission's order in the Court of

Appeals for the Second Circuit. These

petitions w !re transferred to this court

(28 U.S.C. 2112), and pursuant to our

order, the hree petitions were consoli-

dated.4

On April 8, 1966, the Commission re-

leased a Notice of Proposed Rule Making.

The announced purposes of the rules pro-

posed by the Commission were "to codify

the procecilres which licensccs are re-

quired to follow in personal attack situa-

tions" and "to implement the Times-

Mirror 5 ruling as to station editorials

5. Times-Mirror Broadcasting Co. (KTTV).

24 P & F Radio Reg. 404 (1902). During

the 1902 California gubernatorial cam-

paign. a television station engaged in the

" 'continuous' and 'repetitive' * * *

presentation of views * * * on the

campaign as compared to a 'minimal op-

portunity afforded to opposing viewpoints'

and * * * from time to time, 'per-

sonal attacks on individuals and groups

involved in the * * * campaign'." 24

P & F Radio Rog. at 405. The Com-

mission informed the licensee:

"Under the fairness doctrine, when a

broadcast station permits, over its sta-

tion facilities, a commentator or any

person other than a candidate to take a

partisan position on the issues involved

in a race for political office and/or

to attack one candidate or support an-

other by direct or indirect identifica-

tion. then it should send a transcript

of the pertinent continuity in each such

program to the appropriate candidates

immediately and should offer a corn-

Parable opportunity for an appropriate
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endorsing or opposing political candi-
dates." In its notice, the Commission
invited interested parties to file com-
ments on the proposed rules. Of the
twenty-six comments filed with the Com-
mission, eighteen opposed and eight
favored the adoption of the proposed
rules.

In the rules dealing with the respon-
sibilities and obligations of licensees
with respect to personal attacks, a "per-
sonal attack" was defined as an attack
upon the "honesty, character, integrit2
or like personal qualities of an identifien
person or group." A personal attack
would come within the ambit of the rules
however, only if made "during the pres-
entation of views on a controversial
issue of public importance."

According to the Commission's Memo-
randum Opinion and Order, the personal
attack rules were "simply a particular
aspect of the Fairness Doctrine," and did
"not alter or add to the substance of the
Doctrine." The Fairncs Doctrine was
initially articulated in the Report of the

spokesman to answer the broadcast."

however, the Commission imEcated that
newscasts, news into news docu-
mentaries, and on-the-spot coverage of
news events "would not, as a general mat-
ter * * * appear to be encompassed
by the Commission's ruling." - Id. at
406.

6. The specific language in the report
which gave birth to the personal attaek
aspect of the Fairness Doctrine follows:
It should be recognized that there can
be no one all embracing formula which
licensees can hope to apply to insure
the fair anal balanced presentation of
all public issues. Different issues will
inevitably require different techniques
of presentation aml .production. The
licensee will in each instance be called

e.XerriS4 his best judgment and
good sense in determining what subjects
should be considered, the particular
format of the programs to he devoted
to eaeli subject, the flifferent shades of
opinion to be presented, and the spokes-
men for e:ieh ooint (pt. vow In deter-
mining whether to honor speeifie re-
quests for time, the station %via in-
evitably be confronted with such ques-
tions as whether the subject is worth

Commission in the Matter of Editoriali-
zation by Broadcast Licensees, 13 F.C.C.
1246 (1949). In that report, the Com-
mission stated the basic obligation of
licensees to present broadcasts concern-
ing public issues, in a manner which
would insure that the listening public
would be exposed to a broad spectrum of
views on a given issue.6 The Commis-
sion indicated that "specific Congression-
al approval" of the Fairness Doctrine
was contained in the 1959 Amendments
to section 315 of the Communications
Act.7

When a personal attack has been
broadcast by a licensee, the rules req lire
that the licensee, within a reasor able
time, but not later than one week atter
the attack, notify the person or group
attacked of the "date, time and idenz.ifi-
cation of the broadcast," provide "a
script or tape (or an accurate summary if
a script or tape is not available)," and
offer to the person or group attacked "a
reasonable opportunity to respond over
the licensee's facilities."

considering, whether the viewpoint of
the requesting party has already re-
ceived a sufficient amount of broadcast
time, or whether there may not be other
available groups or individuals who
might be. more appropriate spokesmen
for the particular point of view than
the person making the request. The
latter's personal inrolrement in the
controversy may also be a factor
which must be congidered. for elemen-
tary cwisiderationx of fairness may
dictate that time be allocated to a per-
son or group .which has been specifi-
cally attacked over the station, where
otherwise no such obligation would ex-
ist. (Emphasis added.)

7. That portion of the 1959 amendment to
which the Commission .. referred follows
(47 IT.S.C.
Nothing in the foregoing sentence shall
be construed as relieving broadcasters,
in mnnection with the presentation of
newscasts, news interviews, news docu-
mentaries, and on-the-spot coverage of
news events, front the obligation im-
posed upon them under this chapter
to operate in the piddle interest and to
afford reasonable opportunity for the
discussion of conflicting views on issues
of public 'importance.
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Because "the procedures specified [in
prior Commission rulings] 8 have not al-
ways been followed [by licensees], even
when flagrant personal attacks have oc-
curred in the context of a program deal-
ing with a controversial issue," the Com-
mission perceived the need for the spe-
cific rules here at issue. The Commis-
sion's avowed purpose in embodying the
procedural aspects of the "long-adhered
to" personal attack principle in rules was
twofold: first, to "clarify and make
more precise the obligations of broad-
cast licensees where they have aired per-
sonal attacks" and second, to enable the
Commission "tx impose appropriate for-
feitures * * * in cases of clear viola-
tions by licensees which would not war-
rant designating their application for
hearing at ren 2wal time or instituting
revocation proceedings but * * * do
warrant more than a mere letter of rep-
rimand."

Although the promulgation of the rules
represented an attempt to "clarify" a
licensee's obligations, the Commission
said the "rules are not designed to an-
swer such quesions" as whether a "per-
sonal attack" had occurred or whether
the person or group attacked was "iden-
tified." In spite of the fact that unan-
swered questions were to be left to the
licensee's "good faith judgment," if the
licensee remained doubtful of his obliga-
tions, the Commission invited prompt
consultation to obtain interpretation of
its rules.

Some of the comments submitted in op-
position to the proposed rules contained
expressions of fear that the rules would
both discourage controversial issue pro-
gramming and infringe the first amend-
ment guarantee of a free press. With
respect to the alleged discouragement of

8. In particular, the Commission referred
to the Public Notice of July 26. 1063;
Controversial 1!,stie Programming, F.C.C.
63-734 and Public Notice: Applicability
of the Fairness I )octrine in the Hainlling
of Controversial Issues of Public Import-
ance, 29 Fed.11eg. 10.115 (191;4).

9. On January 29, 19i18, the Supreme Court
7,1 tn or,! ,.r ••!-' •,*•-• t!:‘‘

Rcd Lion penuing the &vision

controversial issue programming, the
Commission responded:

Statements that the rules will discour-
age, rather than encourage, controver-
sial programming ignore the fact that
the rules do no more than restate ex-
isting substantive policy—a policy
designed to encourage controversial
programming by insuring that more
than one viewpoint on issues of public
importance are carried over licensees'
facilities.

Regarding the constitutional question,
which the Commission believed to be
"without merit," it responded:

As to these particular rules, we stress
again that they do not proscribe in any
way the y resentation by a licensee of
personal attacks or editorials on politi-
cal candidates. They simply provide
that where he chooses to make such
presentatilns, he must take appropri-
ate notification steps and make an of-
fer for reasonable opportunity for re-
sponse by those vitally affected and
best able to inform the public of the
contrasting veiwpoint. That such
rules are reasonably related to the pub-
lic interest is shown by consideration
of the converse of the rules—namely
operation by a licensee limited to in-
forming the public of only one side of
these issues, i. e., the personal attack
or the licensee's editorial.

In addition, the Commission referred
in this regard to the discussion of the
"constitutionality of the fairness doc-
trine generally in the Report on Edi-
torialization," 13 F.C.C. 1246 (1949) and
the decision in Red Lion Broadcasting
Co., Inc. v. FCC, 127 U.S.App.D.C. 129,
381 F.2d 908, cert. granted, 389 U.S. 968,
88 S.Ct. 470, 19 L.Ed.2d 458 (1967).9

of this court in the instant review and
the Supreme Court's vetion on any peti-
tion for certiorari to review this court's
decision, 390 U.S. 910, 88 S.Ct. 848,
19 L.111.2d 977 (190S). On the same.
day, the Supreme Court denied the peti-
tion of raNDA. for certiorari before the
judgment of this mum 390 U.S. 922. 88
S.Ct. 857, 19 Ii.F11.2,1 982 (19118).

p.

IL

11
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Specific exemptions from the require- man of the candidate's choice.13 Aments of the personal attack rules were twenty-four hour notification require-provided in two instances: attacks on ment was imposed because "time is of"foreign groups or foreign public fig- the essence in this area and there ap-ures," and personal attacks by qualified pears to be no reason why the licenseecandidates on other qualified candi- cannot immediately inform a candidatedates.19 The latter exemption was of an editorial." In those situationsthought to be appropriate in view of the where a political editorial is broadcast"equal opportunities" provision of 47 within seventy-two hours of the day ofU.S.C. § 315 11 with respect to broadcasts election, the rules require notificationby political candidates. before the broadcast. Although dis-

claiming any intention to prohibit "last-
minute editorials," the Commission be-
lieved "such editorials would be pat( ntly
contrary to the public interest and the
personal attack principle" unless the can-
didate were notified sufficiently fa in
advance to present a timely respon ie."

The Commission's purpose in promul-
gating the political candidate editorial
rules was to clarify the "licensee's obliga-
tions in regard to station editorials en-
dorsing or opposing political candidates."
The rules require that a licensee who
aroadcasts an editorial endorsing or op-
posing a candidate for public office must
offer the other qualified candidates oi
the candidate opposed "a reasonable op-
portunity * * * to respond." 12 The
response can be made through a spokes-

10. This exemption also inclod.1 ”tto,k,
eandidate's authorized spokesmen or

campaign associates on opposing candi-
dates, their spokesmen or their campaign
associates.

11. In pertinent part, section 315 reads:
(a) If any licensee shall permit any

person who is a legally qualified candidate
- for any public office to use a broadeasting
station, he shall :iffcird equal opportunities
to all other such candidates for that of-
fice in the use of such broadcasting sta-
tion: Prorided, That such licensee shall
have no power of eensorship over the ma-
terial broadcaq under die provisions of
this section. No obligation is hereby
imposod upon any licensee to allow the
use of its station by any such candidate.
Appearanee by a legally qualified can-
didate On any—

(1) bona fide newscast,
(2) bona fide hews interview,
(:I) bona fide news documentary (if

the appearance of the candidate is in-
eidetilal to the 1.resentation of the sub-
ject or subjects covered by the news doc-
umentary), or
(4) on-the-spot coverage of bona fide

hui'Svs vvnts (ineluding but not limited
to politieal conventions and activities in-
cidental thereto)),

;1,,• of a hro.ol-
ca.,111:_: the meaning of this
subsection.

On August 7, 1967 the Commissi ,n 15
issued a Memorandum Opinion and Or-
der (adopted on August 2, 1967), enlarg-
ing the specific exemptions from th( re-
quirements of the previously-adopted
personal attack rules." Under the

12. The Conunission elaborated on tie
phrase "reasonable opportunity to re-
spond" in its memorandum opinion:
The phrase "reasonable opportunity"
to respond is used here and in the per-
sonal attack subsection because such an
opportunity may vary with the circum-
stances. In many instances a compara-
ble opportunity in time and scheduling
will he clearly appropriate: in others
such as where the endorsement of a
candidate is one of many and involves
just a few seconds, a "reasonable op-
portunity" may require more than a
few seconds if there is to be a meaning-
ful response.

13. The provision allowing the spokesman
of the candidate to make the response was
intended to enable the licensee "to avoid
any Section 315 'equal opportunities'
cycle" which might be initiated if the can-
didate himself responded.

14. The rules issued on July 10, 19tr7 were
to become effective on August 14, 1967.

15. Commissioners Bartley, Loevinger, and
Wadsworth were absent. Commissioner
Cox concurred in the result.

16. The cespeetive petitions for review were
supplemented to take account of the Au-
gust 7 order.
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amendment,n the personal attack rules

were no longer applicable "to the bona

fide newscast or on-the-spot coverage of

a bona fide news event." The Fairness

Doctrine, however, remained applicable

to the exempt categories. The Commis-

sion considered the amendment necessary

because the application of the specific

personal attack requirements to these

two news categories would be "impracti-

cal and might impede the effective execu-

tion of the important news functions of

licensees or networks" by replacing news

broadcasts with responses to personal at-

tacks. The Commission exempted broad-

cast of on-the-spot coverage of a bona

fide news event. because "this area is

akin to the newscast area," personal at-

tacks in slid: programs are "unlikely to

be large in ni..mber * * the notifi-

cation aspect is relatively less needed in

this area," and application of the Fair-

ness Doctrine in this area was sufficient.

"[E]ditorials or similar commentary,

embodying p(rsonal attacks, broadcast in

the course of newscasts," were specifical-

ly referred toin tl',e Conin-iission's memo-

randum opinion as not being exempt

from the personal attack rules. If a li-

censee chose to present a personal attack

17. The amendment as set forth in the

August 7 order appears in the appendix to

• this opinion.

18. The Commission's motion was filed on

March 4. 19(..N. As originally presented,

the motion requested that this court hold

the pending petitions for review in abey-

ance and aitilto.ri;., Commission to

conduct furtM r ri making proceedings.

.;k.ccording to the motion, the I'orinnis-

sion proposed to *.:41't :1S1110 those parts

of the rules * * * dealing with per-

sonal attacks" and -to to nduet an ex-

peditious rule nial.ing pro....pilings looking

toward their toy oil. The motion was

apparently pneupted by consultation be-

tvveen the ( 'eilititission and the l)epart-

ment of ,losti.... and a letter froin the .1s-

sistant Attorney I pneral, .1ntitrust Divi-

sion, to the Commission's chairman. In

pertinent part. the letter read:

[NV I are folly iirepared to support the
I hat the -fAir-

!less iloct rine- is ',list ii Ott ional and

I„,

in these broadcasts, the Commission be-

lieved that the licensee should not make

the determination as to what the public

would or would not hear in response to

the personal attack. In addition, "time

and practical considerations, discussed

with respect to the news itself," were not

thought to be germane to "editorials or

similar commentary." The Commission

did not exempt "news documentaries"

from the personal attack rules because

they were not thought to "involve the

time and practical considerations" which

necessitated the other exemptions and

because "a documentary, even though

fairly presented, may necessarily embody

a point of view." "News interview

shows" were not exempted because of the

absence of "time and practical considera-

tions" and because a licensee having

"chosen to provide one person with an

'electronic platform' for an attack" was

required, by "elemental fairness and the

duty to inform the public," to allow the

person attacked to respond.

While the instant petitions were pend-

ing in ibis court, the Commission filed a

motion requesting authority to once

again revise the personal attack rules."

We granted the Commission's request,

ers, and that, as a general proposition,

some special rule with regard to per-

sonal attack is a valid facet of that doc-

trine. However, we have some concern

that the rule, as drafted, raises possible

problems that might be minimized by

appropriate revisions in the rule with-

out materially interfering with the pub-

lic interest objectives that the rule is

intended to serve.

The motion was opposed by NBC. Nei-

ther ItTNDA nor CBS had any objection

to granting the motion so long as the

enforcement of the rules. as originally

promulgated, was stayed pending the pro-

posed revision. In its reply, the Commis-

sion abandoned its plan to conduct ad-

ditional rule making proceedings nail in-

stead appended a memorandum

opinion and order, revising the personal

attack rules. This court's order of March

22, 1968 denied the Commission's motion

ti) hold the ri'Vn'W in :111,y:ince but allowed

the Conilinssion leave to revise the per-

ru'••

F5‘
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and on March 29, 1968, the Commission 19

issued a Memorandum Opinion and Order

(adopted on March 27, 1968) containing

a revision of the personal attack rules.

The revision 20 further enlarged the cate-

gories of news-related programs which

would be exempt from the personal at-

tack rules. The two added exemptions

covered the "bona fide news interview"

and the "news commentary of analysis

contained" in either bona fide newscasts,

bona fide news interviews, or on-the-spot

coverage of a bona fide news event.

In the memorandum opinion accom-

panying the new revision. the Commis-

sion stated that the "revision * * *

[was] of a relatively narrow nature," 21

and was in response to allegations of the

"inhibiting effects of the rules on the

eischarge of the journalistic functions of

broadcast licenses." The Commission

Lelieved that its revision would avoid

"any possibility of inhibition in these

important areas of broadcast journalism"

even though "the showing as to inhibit-

ing effects remains speculative." (Em-

phasis in the original.)

Several additional considerations

prompted the Commission to make the

new revisions. First, noting the exemp-

tions of four categories of news-type

programs from the "equal opportunities"

requirement of section 315,22 the Com-

mission observed that "the personal at-

tack facet can have some similarities to

the 'equal opportunities' requirement in

its application in this area." Second,

the Commission had not found, in the ex-

19. Commissioners Bartley and Loevinger

dissented, the latter writing a lengthy

opinion setting forth views critical of

the Commission's action. Commissioner

Cox concurred. Commissioner Johnson

concurred in the result.

20. The amendment as set forth in the

Mareh 29 order appears in the appendix

to this opinion.

21. The Commission did, however, attempt

to inipart some clarity to the requirements

of the personal attack rules. In a foot-

note, the Commission said:
Some other matters simply call for a

0,111in(in Si'llSt• reacting o. toe rule. *I hus,

400 F.2d—b4

empt news categories, the "flagrant fail-

ures by licensees to follow the require-
ments of the fairness doctrine" evident

in "editorializing by licensees or syndi-

cated programming." Third, the Com-

mission desired "to promote the fullest

possible robust debate on public issues."

Although enlarging the scope of the

exemptions, the Commission reiterated

that the Fairness Doctrine (giving "the

licensee considerable discretion") re-

mained applicable to the exempt cate-

gories. In particular, when personal at-

tacks occurred in the course of any of the

exempt broadcasts, the Commission stat-

ed:

[O]ur revision affords the licensee

considerable leeway in these newsA Tpe

programs but it still requires that fair-

ness be met, either by the licensee's

action of fairly presenting the con-

trasting viewpoint on the attack isque

or by notifying and allowing the per-

son or group attacked a reasonable op-

portunity to respond.

The "labelled station or network di-

tonal" and the "news documentary"

were not added to the group of exempt

broadcasts. Although the Commission

viewed "news commentary or analysis"
to be "an integral and important part

of the news process involved in the cate-
gory 'bona fide newscast' " and viewed

"the bona fide news interview" to be "a

means of developing the news and in-

forming the public which the Congress

singled out in the 1959 Amendments [to

if the person attacked has previously

been afforded a fair opportunity to ad-
dress himself to the substance of the

particular attack, fairness and compli-

ance with the rule have clearly been

achieved. Similarly, as shown by the in-

troductory phrase, "Own, during the

presentation of views on a controversial
issue of public importance * * *,"

the rule is applicable only where it dis-

cussion of a controversial issue of public
importance contains a personal attack
which makes the honesty, integrity, or

character of an identified person or

group an issue in that discussion.

22. See note 11, supra.

gq
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section 3151," " the "labelled station or
network editorial" was viewed as "akin
to * * * the political editorializing
area." With respect to its reasons for
not exempting news documentaries, the
Commission could foresee "no factor of
even possible inhibition in the case of a
documentary, which is assembled over a
period of time." (Emphasis in the orig-
inal.) In addition, the Commission stress-
ed that the documentaries exempted by
Congress in section 315 were unique in
that, "the appearance of the candidate
is incidental to the presentation of the
subject matte- of the documentary; his
rivals may ha ve no connection with the
program at all."

Petitioners' primary contention is
that the Con mission's personal attack
and political alitorial rules, as amend-
ed, will impose unconstitutional burdens
on the freedom of the press protected by
the first am( ndment.24 The petitioners
urge that a variety of such burdens will
result from the Commission's enforce-
ment of these rules. (1) A licensee will
be unwilling to broadcast personal at-
tacks and political editorials or to allow
his facilities to be used as a vehicle for
such broadcasts if he is required by the
Commission's rules to incur the expense
of notifying the person or group attacked,
of providing a transcript of the attack,
and of donating free time for a reply.
This burden will be exacerbated by the
potential disruption that the necessity of
airing replies will have in displacing pre-
viously scheduled programs. (2) A con-
scientious licensee will be inhibited from
speaking out on either controversial is-
sues or impending elections if to do so
means that he must provide time for the
airing of unorthodox views in reply.

(3) The broadcasting of controversial is-

sues of public importance will be inhibit-

23. Throughout its memorandum opinion,
the Commission emphasized rhe parallel

between its action and the 1959 Amend-
ments. At one point the Commission

said:

We stress that the program categories

being exempted are defined in the 19:19

ed due to the licensee's uncertainty con-
cerning the application of the Commis-
sion's rules to a given situation. (4)
The licensee's journalistic judgment and
spontaneity in programming will be im-
peded because the Commission's rules re-
quire the licensee to determine on a
broadcast-by-broadcast basis whether
compliance with the rules has been met.
(5) An individual licensee affiliated with
a network will be reluctant to carry a
network program covered by the rules
because if a response to a network pro-
gram broadcast by the affiliate is re-
quired, the affiliate must either air the
network's response or make independent
arrangements to comply with the rules.
(6) A licensee will be required to impose
rigorous c( nsorship on those who use his
facilities s nce the licensee is individually
reponsible for all the material which he
broadcasts.

Besides the alleged unreasonable bur-
dens imposed upon licensees, the peti-
tioners point to several additional dif-
ficulties which they argue inhere in the
Commission's rules. They contend that
the rules are too vague, given the wide
range of severe penalties a licensee faces
for failing to comply with them. Pe-
titioners refer to the uncertain mean-
ing of terms in the rules such as "at-
tack," "character," "like personal qual-
ities," and "identified individual." More-
over, they argue that the Commission's
offer to make itself available promptly
to resolve these interpretative questions
could place the Commission in the role of
a censor. Through the power to interpret
vague rules, the Commission would be in
a position to determine which views, op-
posing those expressed over a licensee's
facilities, do or do not merit a right of
reply. The petitioners claim that this
discretionary power is susceptible to the

Amendments. aml that the legislative
guides as to these categories, to the ex-
tent pertinent, will be followed in this
field also.

24. RTNDA not only urges the unconstitu-
. tionality of the specific rules here in is-
sue, but of the Fairness Doctrine itself.

c

25.
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possibility of abuse. In effect, they

urge that the rules could result in the

Commission substituting its judgment

concerning what is to be broadcast for

the judgment of individual licensees.

The petitioners argue that in order to

avoid this prospect, a licensee might at-

tempt to either broadcast every side of

every issue or curtail the broadcasting

of controversial public issues and politi-

cal editorials altogether. The result of

each alternative would be a bland neu-

trality in the broadcasting media which

petitioners urge is not in the public in-

terest.

Neither the Commission's three memo-

randum opinions nor its brief filed in

th s court are altogether responsive to
thE various contentions raised by the pe-

tioners. The Commission characterizes

the petitioners' arguments as asserting

"a constitutional right to make a one-

sided presentation." This non-existent

constitutional right, according to the

Commission, is predicated on the peti-

tioners' failure to recognize Ow sohstan-

tial differences between the various com-

munication media, particularly the dif-

ferences between newspapers and radio
and television. Because of this failure,

the Commission believes that the peti-

tioners' arguments lead to the untenable

conclusion that the entire licensing

scheme of the Communications Act. is un-

constitutional. Although conceding that

the first amendment applies to broad-

casting, the Commission urges that "dif-

ferent rules and standards are appropri-

ate for different media of expression in

light of their differing natures." Final-

ly, the Commission flatly asserts in a

perfunctory fashion that under the rules

as amended, there is no "possibility of in-

hibition" of licensees.

25. Other decisions in whblt the Supreme

Court explored the implications of New

York Times are: St. Anlant v. Thompson.

390 U.S. 727, 88 S.Ct. 1323, 2)) 14.1.:(1.2d

22 (19115) (public official's defamation

action after televised speech critical of

hint ) ; Curtis Publishing ( •o. V. Butts.
ITT. I

2,1 1,,a1 (11),17) (1,11!,!i,• 10-1
fiat). after printed articles critical of

[1,2] We approach the primary
question raised in this review—the con-
stitutionality of the Commission's per-
sonal attack and political editorial rules
—against the backdrop of a host of Su-
preme Court decisions. Those decisions
have established the standards by which
to assess claims that governmental stat-
utes, regulations or practices abridge
freedom of speech in violation of the first
amendment. For example, the Supreme
Court has said: "Vague laws in any
area suffer a constitutional infirmity.
When First Amendment rights are in-
volved, we look even more closely, les c,
under the guise of regulating conduct
that is reachable by the police power,
freedom of speech or of the press suffer"
Ashton v. Kentucky, 384 U.S. 195. 20),
86 S.Ct. 1407, 1410, 16 L.Ed.2d
(1966). "[ S] tandards of permissib e
statutory vagueness are strict in the
area of free expression. * * *
cause First Amendment freedoms need
breathing space to survive, government
may regulate in the area only with nar-
row specificity." NAACP v. Batt,-A-i, 371
U.S. 415, 432, 433, 83 S.Ct. 328, 337, 338,
9 L.Ed.2d 405 (1963).

Turning from cases dealing generally
with the first amendment to cases deal-
ing with the freedom of the press in
particular, a series of recent Supreme
Court decisions, be,zinning with New
York Times Co. v. Sullivan, 376 U.S. 254,
84 S.Ct. 710, 11 L.Ed.2d 686 (1964),
delineated the Court's views on the prop-
er accommodation of the privaLe inter-
ests served by libel actions in vindicat-
ing those who are defamed with the
public interests served by the printed
press in criticizing public officials or
public figures and in illuminating pub-
lic issues.25 In the New York Times case,

them): Time. Inc. v. Hill. :185 U.S. 374,

87 S.Ct. 534, 17 I4.1:7.41.2d 451; (1967)
(notion under right of privacy statute
after publication of article concerning

newsworthy people and events): Mills v.
State of Alabama, :181 U.S. 214. St1 S.Ct.

1434, 1G L.F.d.2d 484 (190:) (criminal
pur,:writ t

.1,t after t Id Imhi i,a1 

torial on election day); and (lam:ion v.
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a public official, one of the city com-

missioners of Montgomery, Alabama,

brought a libel action against certain

individuals and the Times as a result

of critical statements appearing in a full

page advertisement. After reviewing

previous decisions, the Court said, "None

of the cases sustained the use of libel

laws to impose sanctions upon expression

critical of the official conduct of public

officials." 376 U.S. at 268, 84 S.Ct. at

719. The Court observed the "profound

national commitment to the principle that

debate on public issues should be unin-

hibited, robust, and wide-open, and that

it may well include vehement, caustic,

and sometimes unpleasantly sharp at-

tacks on government and public offi-

cials." 376 U.S. at 270, 84 S.Ct. at 721.

Nor was this commitment of recent

origin, as, "The right of free discussion

of the stewardship of public officials

was * * * in Madison's view, a fund-

amental principle of the American form

of government." 376 U.S. at 275, 84

S.Ct. at 723. In ruling that actual malice

must be the standard of proof in such

libel actions, the Court said that under a

less stringent standard:

The fear of damage awards under a

rule such as that invoked by the Ala-

bama courts here may be markedly

State of Louisiana, :379 U.S. 64, 85 S.Ct.

209, 13 L.Ed.2d 125 (19(4) (criminal

action pursuant to Criminal Defamation

Statute after criticism of public officials).

26. The amicus curiae brief filed in this

court by the King Broadcasting Company

graphically illustrates the inhibitory ef-

fect on the broadcast of political editorials

of the Commission's requirement of a

"reasonable opportunity to respond." In

two instances. the broadeast of editorials

endorsing candidates for the Seattle City

Council was delayed for several weeks

while one of the unendorsed candidates in

each instance prosecuteil a complaint be-

fore the Commission alleging that King's

division of that person's reply time was

unreasonable. Although not ordering

King to give the complaining candidates

additional reply time, the Commission

determined into how ninny segments the

total amount Of time should be divided.

This action indicate:: the degree to which

the imp,sitc. su-

pervision on licensoes.

more inhibiting than the fear of prose-

cution under a criminal statute.

* * * Whether or not a newspaper

can survive a succession of such judg-

ments, the pall of fear and timidity

imposed upon those who would give

voice to public criticism is an atmos-
phere in which First Amendment

freedoms cannot survive. 376 U.S. at

277, 278, 84 S.Ct. at 724, 725.

[3] The import of New York Times

and its progeny is that the freedom of the

press to disseminate views on issues of

public importance must be protected from

the impos tion of unreasonable burdens

by governmental action. We address

ourselves, therefore, to the question

whether the Commission's rules here in

issue pos( unreasonable burdens on li-

censees.

[4] Di!spite the Commission's dis-

claimers lo the contrary, we agree with

the petitioners that the rules pose a sub-

stantial liAelihood of inhibiting a broad-

cast licensee's dissemination of views on

political candidates and controversial is-

sues of public importance.26 This inhi-

bition stems, in part, from the substan-

tial economic and practical burdens which

attend the mandatory requirements of

notification, the provision of a tape, and

the arrangement for a reply.27

27. The Commission's so-called exemptions

from the requirements of the -personal

attack rules. which were contained in the

August, MT and March, 19G8 amend-

ments, are illusory. Our reading of the

latest amendment indicates that unless

the response of the person attacked is

fairly presented by the licensee on the

"attack issue" of the "exempt" broad-
east, the licensee must adhere to the ex-

plicit requirements of the rules. But,

the alternative of presenting the reply on

the "attack issue" might lead licensees

to view every personal attack as a con-

troversial public issue in order to avoid
compliance with the strict requirements

of the rules. Because of the possible
disruptive effect and difficulty in comply-

ing with the alternative, a licensee might
('hoose to avoid controversial issue pro-

gramming altogether so as to remove the

possibility of broadcasting personal at-

tacks.
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Although most of the rules' specific
requirements have been the subject of
Commission rulings pursuant to indi-
vidual complaints under the Fairness
Doctrine, there are two crucial differ-
ences between the specific rules we are
reviewing and that doctrine. A major
premise underlying the Fairness Doc-
trine is the Commission's trust in the
good faith and sensible judgment of a
broadcast licensee in dealing with per-
sonal attacks and political editorials in
a fair and reasonable manner.28 Under
the rules here in question, however, much
of the licensees' discretion is replaced
by mar datory requirements applicable
to each ;-)roadcast. The other difference
between the rules and the Fairness Doc-
trine is that the only sanction for non-
compliai .ce with the Fairness Doctrine
is the p( ssibility that a license will not be

28. See :tote 6, supra.

29. The Commission referred specifically
to 47 U.S.C. § 503(b) in this regard in
its memorandum opinion issued on July
10, 1967. In pertinent part, that section
provides:
(b) ciolation of rules, regulations,

etc. * * *
(1) Any licensee or permitee of a

broadcast station who—
*

(B) willfully or repeatedly fails to ob-
serve any of the provisions of this
chapter or of any rule or regulation of
the Commission prescribed under au-
thority of thi.,; chapter or under au-
thority of any treaty ratified by the
United States.

shall forfeit to the United States a sum
not to ex,,ed Each day during
which such violation occurs shall con-

stitute a separate offense. Such for-
feiture shall he in addition to any other
penalty provid,d by this chapter:

In addition, a wil!ful and knowing viola-

tion of the ronimission's rules will sub-
ject . the viol;itor to criminal sanctions,

which are set forth in 47 r.S.C. 5.02.
In pertinent part, that sei.tion provides:
Any person w ho willfully and 1,,n,witr,,-ly
violates any rule, regulation, restriction,
or condition made or imposed by the
Commission under authority of this
chapter * * * shall, in addition to
any other penalties provided by law, be
punished, upon conviction thereof, by a
fioe oo Lint

renewed if the Commission determines
that granting a renewal will not serve
the "public interest, convenience, and
necessity." This determination and the
accompanying sanction would be based on
the licensee's overall performance dur-
ing the preceding three years. Under
the rules here in issue, however, the ques-
tion whether a licensee would be subject-
ed to the Commission's broad range of
enforcement powers 29 could be deter-
mined on the basis of a single broadcast
by the licensee. As a consequence, what-
ever discretion is still reposed in a li-
censee under the new rules with respect
to his handling of personal attacks and
political editorials must be exercised in
the face of the omnipresent threat of
suff( ring severe and immediate penal-
ties."'

and every day during which such of-
f nse occurs.

Finally, violations of the Commission's
rules could subject a violator to adminis-
trative sanctions, which are set forth in
47 U.S.C. § 312. In pertinent part, that
SP lion provides:

(a) Revocation of station license or
construction permit.

The Commission may revoke any station
license or construction permit—
*

for willful or repeated violation of. or
willful or repeated failure to observe
any provision of this chapter or any
rule or regulation of the Commission
authorized by this chapter or by a
treaty ratified by the United States;

(b) Cease and desist orders.
Where any person * * * (::1 has
violated or failed to observe any rule or
regulation of the Commission author-
ized by tins chapter or by a treaty rati-
fied by tin' United States, the ( 'onunis-
sion may order such person to cease
and desist from suit action.

30. In its first memo irandum opinion, the
Commission said, "the on/y new require-
ment in these rules are the time limits."
(Emphasis added.) A crucial IV' rifle
between the rules and the Fairness Doc-
trine, however, is the fact that the li-
Censee's obligations are incorporated in
speeific rules with which he must colnids
in every instance under the threat of
severe sanctions.
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We need not elucidate the propositio
n

that the public interest will not best 
be

served if the Commission's rules ope
r-

ate to discourage a licensee from enga
g-

ing in the broadcast of controversial 
is-

sues or political editorials. Moreover,

the public interest will not necessari
ly

best be served if a licensee adheres
 me-

ticulously to the Commission's rules.

Strict compliance with the rules mig
ht

result in a blandness and neutrality pe
r-

vading all broadcasts arguably within

the scope of the rules. Apparently the

Commission views programming whi
ch

takes sides on a given issue to be som
e-

how improper or contrary to the public

interest. Thus, in explaining its failure

to exempt documentaries from the per-

sonal attack rules, the Commission

stated in its memorandum opinion of

August 7, 1967, "that a documentary,

even though fairly presented, may nec-

essarily embody a point of view." This

statement and the thrust of the rul
es

themselves reflect an apparent desire on

the Commission's part to neutralize (or

perhaps to eliminate altogether) the ex-

pression of points of view on contro-

versial issues and political candidates.

Such a result would be patently incon-

sistent with protecting the invaluable

function served by the broadcast press

in influencing public opinion and expos-

ing public ills.31

31. In Mills v. State of Alabama, 38
4 U.S.

214, 219, 80 S.Ct. 1434. 1437. 10 L.D1.
2d

484 (1900), the Supreme Court discuss
ed

the vanguard role of the pre
,s in the fol-

lowing lang•uage:

Thus the press serves and was designed

to serve as a powerful antidote to an
y

abuses of power by governmental of-

ficials * * * responsible to all the

people whom they were elected to serve.

Suppression of the right of the press

to praise or criticize governmental

agents and to clamor and contend for

or against elffinge, which is all that 
this

editorial did, muzzles one of the very

agencies the Franwrs of our Constitu-

tion thought fully and deliberately select-

ed to improve our society and keep it

free.

32. 47 V.S.C. §3:20, ondlibiting Comm
ission

eensorship of program ii ii

••, • ••..........4,4•■■14.11.1.16111mobilicsour.....

In addition, the petitioners express

fears that a licensee's strict adherence

to the requirement that he provide an

opportunity to reply might result in the

public airing of obnoxious or extreme

views. Of course, the Commission might

take the position that a licensee need

not comply in those situations. But al-

lowing the Commission selectively to en-

force the rules so as to prevent the ex-

pression of those views it believes to be

contrary to the best interests of the

American public would cast the Commis-

sion in the role of a censor, contrary to

the expre is provisions of the Communi-

cations A A.32

An even greater threat of Commission

censorship arises due to the lack of spec-

ificity it the rules. The Commission

has invit!d a licensee to seek its advice

whenevez he is unsure of his obligations

under th3 rules. In fact, the Commis-

sion itself has recognized the possibility

that sucl. situations will arise.33 But if

the rules are so unclear that a licensee

needs to obtain advisory interpretations

from the Commission, it follows that

the Commission, through interpretation

of its own vague rules, has the power

to effectively preclude the expression of

views, whether by a licensee or a re-

spondent, with which it does not agree.34

We agree with the petitioners that

such terms as "attack," "character," and

Nothing in this chapter shall be under-

. stood or construed to give the Commis-

sion the power of censorship over the

radio communications or signals trans-

mitted by any radio station, and no reg-

ulation or condition shall be promulgat-

ed or fixed by the Commission which

shall interfere with the right of free

speech by means of radio communica-

tion.

33. See text supra at 7.

34. "[I]n appraising a statute's inhibitory

effect upon such [first amendment] rights,

this Court has not hesitated to take in-

to account possible applications of the

statute in other factual contexts besides

that at bar." NAACP v. Button, 371

U.S. 415, 432, 53 S.Ct. 328, 337, 9 L.Ed.

11 105 (1903).
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"like personal qualities" are subject to
diverse interpretations and applications.
Besides the unclear meaning of these es-
sential terms in the rules, the Commis-
sion has failed to articulate the meaning
of the rules. That the rules have been
twice amended since their initial pro-
mulgation (once even while the instant
reviews were pending in this court) 33
suggests that the Commission's aims in
promulgating the rules are uncertain and
changing. In its initial memorandum
opinion, the Commission illustrated a
situation in which the obligations im-
posed by the personal attack rules would
arise, namely, the making of "a state-
ment in a controversial issue broadcast
that a public official or other person is
an embez:ler or a Communist." 36 In its
memoramium opinion accompanying the
most rec mt revision of the rules, the
Commissi )n, in a footnote, redefined
when the personal attack rules become
applicable. The Commission said, "The
rule is applicable only where a discussion
of a controversial issue of public import-
ance con cams a personal attack which
makes the honesty, integrity or char-
acter of an identified person or group an
issue in that discussion." The Com-
mission's first formulation suggests that
any personal attack occurring during the
course of a controversial issue broad-
cast is subject to the rules. The Com-
mission's last formulation, however, sug-
gests that only those personal attacks

35. The latest revision was prompted, ac-
cording to an Aistanr Attorney lenoral,
by a -concern that the rub% as drafted.
raises possible problems that might be
minimized by appropriate revisions,"

36. On previous ()evasions, the Commission
has taken a diffi.rent view on the rights
of communists ',Ito FA; nwss
trine. Thu-:, in the Fairne,:s Primer, the
Commission stated, "it is not the Com-
mission's intontion to require 1i,ensees to
make time available to communists or the
conununist viewpt,int." Fed.Reg. at
10418 0964). The statement quoted in
the text apparently suggests that the
Commission has altered its vi ow respect-
ing communists. This apparent change
Of attitl!!!! on

which are themselves an issue in the
broadcast are subject to the rules.
Another example of the Commission's

uncertain position regarding a licensee's
obligations under the rules concerns its
treatment of personal attacks occurring
during the course of editorials or com-
mentary. When the Commission first
amended the rules to exempt the "bona
fide newscast" and "on-the-spot cov-
erage of a bona fide news event," the
Commission said in its accompanying
memorandum opinion that the exemption
was inapplicable to "editorials or similar
commentary." The clear implication
from the last quoted language is that
there is little, if anything, distinguishing
"edtiorials" from "similar commentary."
Yet ir the memorandum opinion accom-
panyir g its last amendment to the rules,
the Cemmission made a distinction be-
tween the two categories for it exempted
"news commentary or analysis in a
bona fide newscast" but left the "labeled
station or network editorial" still sub-
ject to the rules.37

Sinr ilar uncertainty is evident in the
Commission's treatment of the "news
documentary." The Commission said
in creating the various exemptions from
the personal attack rules that it was
"following the line drawn by Congress"
when Congress created the exemptions in
section 315. Congress exempted the
news documentary, "if the appearance of
the candidate is incidental to the presen-

however, indicates only that the Commis-
sion has been inconsistent in its a!,Pli,'11-
don of the Fairness Doctrine. And if
the rules are vague enough to require a
licensee to seek Commission in

there exists the possibility of fur-
ther such inconsistencies in the future.

37. A. "news commentary or analysis" broad-
cast "outside one of the exempt program
catogorios" will still be subject to the
Comniksion's rules. Tb its, depending
solely on when it is broadcast, the same
commentary would be either exempt or
not exempt. The Commission itself rye-
ognizod this anomaly, explaining it by
saying that the same result occurred un-
der section 315 which it was following.
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tation of the subject or subjects
 covered

by the news documentary." 
Yet the

Commission did not exempt th
e news

documentary from the personal
 attack

rules even though any personal
 attack

which might occur would likewis
e be in-

cidental to the subject of the 
documen-

tary.38 The Commission's explanati
on

for its failure to treat news 
documen-

taries as Congress treated them in

section 315 was expressed by th
e Com-

mission in its last memorandum o
pinion:

"[T]here is no factor of even
 possible

inhibition in the case of a docu
mentary

which is assembled over a period of

time." (Emphasis in the original.)

This explanation is debatable 
in view of

the ever increasing pace of si
gnificant

news developments and the valuable

function ser ed by documentaries in

illuminating these developments
.38

What these examples demonst
rate is

that the Commission's rules are too

vague because they lack standard
s precise

enough to enable a licensee to as
certain

whether he i subject to the rules' obli-

gations. Wheit a licensee considers the

vagueness of the rules, the m
andatory

and pervasive requirements of
 the rules,

and the threat of suffering seri
ous sanc-

tions for noncompliance with t
hem, it

is likely that he will become 
far more

hesitant to engage in controversi
al issue

programming or political edito
rializing.

Consequentially, he will "steer far 
wider

of the unlawful zone." Speiser v.

Randall, 357 U.S. 513, 526, 78 S.
Ct. 1332,

1342, 2 L.Ed.2d 1460 (1958). Given the

fast pace of news developments,
 a licensee

38. There is some question whether the

Commissions' action in following the

"line drawn by Congress" in
 section :115

was appropriate. Seetion ::15 dealt with

the problem of equal time 
for ptilitical

candidates. not with the proble
m of per-

sonal attacks and political e
ditorials. The

fact that Con,.7ress exeMpt
eil eert:till t vpes

of news-related programs fr
ont the equal

time requirement in no way indicates

what judgments Congress would, have

made (if in fact it could con
stitutionally

have acted in this area at al
l) in deciding

the seope of exvmptions with 
respect to

personal attat.ls atm puittleal

will be understandably reluctant to 
make

the difficult on-the-spot judgments

demanded by the Commission's rules,

the meaning of which are uncertai
n to

both the licensee and the Commi
ssion.

In Farmers Educational and Cooper
ative

Union of America, North Dakota 
Divi-

sion v. WDAY, Inc., 360 U.S. 525, 
530,

79 S.Ct. 1302, 1306, 3 L.Ed.2d 
1407

(1959), the Supreme Court commen
ted

on the practical difficulties facing 
licen-

sees in an analogous situation con
cern-

ing the censorship prohibition of se
ction

315:

The dec sion a broadcasting station

would have to make in censoring

libelous discussion by a candidate
 is

far from easy. Whether a statemen
t is

defamatory is rarely clear. Whether

such a statement is actionably libe
lous

is an ( ven more complex question

* * + Such issues have always

troubled courts. Yet, under petition-

er's view * * * they would have

to be resolved by an individual licens
ee

during the stress of a political cam
-

paign, often, necessarily, without a
de-

quate consideration or basis for de
-

cision. Quite possibly, * * * all

remarks even faintly objectionable

would be excluded out of an excess
 of

caution.

In addition, due to a licensee's unce
r-

tainty of his obligations under the r
ules,

it is more likely that he will engage
 in

rigorous self-censorship of the m
aterial

he broadcasts, than if he were subj
ect

only to the Fairness Doctrine.48 Such

39. For a discussion of the problems of

time and planning that attend the 
prep-

aration of a news documentary, se
e W.

Wool), ELECTRONIC JOURNALISM, 46
-19

(1907).

40. The Commission has made clear
 that

"the obligation for compliance with t
hese

rules is on each individual licensee." If

a licensee offers the use of his faci
lities

to others who. make a personal attac
k,

the licensee -remains responsible for co
m-

plying with the Commission's rules. Un-

der these circumstances, a licensee mig
ht

also undertake to censor what others

broadcast over his facilities.
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self-censorship would restrict the dis-
semination of views on public issues—
essential to an informed citizenry. In
Smith v. People of State of California,
361 U.S. 147, 154, 80 S.Ct. 215, 219, 4
L.Ed. 205 (1959), the Supreme Court had
occasion to comment on the evils of self-
censorship, saying:

The bookseller's self-censorship, com-
pelled by the State, would be a censor-
ship affecting the whole public, hardly
less virulent for being privately ad-
ministered. Through it the distribu-
tion of all books, both obscene and not
obscene, would be impeded.
In response to the petitioners' attack

or the rules, the Commission has ad-
VE need two arguments to support its
p03ition that the rules are constitutional.
First, the Commission relies on the
recent decision in Red Lion Broadcasting
Co., Inc. v. FCC, 127 U.S.App.D.C. 129,
381 F.2d 908, cert. granted, 389 U.S.
968, 88 S.Ct. 470, 19 L.Ed.2d 458 (1967).
Red Lion concerned the challenge by a
radio station licensee of a Co-,-,—'ssion
order requiring the licensee to make free
reply-time available to a person who had
been personally attacked on a program
broadcast over the licensee's station.
The Commission's order predated the
personal attack rules here in question.

In correspondence with the licensee
prior to the issuance of the order, the
Commission indicated that the procedural
requirements (later formalized in the
new personal attack rules) should be com-
plied with by the Red Lion radio station.
The Commission wrote:

The licensee, with the exception of
appearances of political candidates, is
fully responsible for all matter which
is broadcast over his station, including
broadcasts containing a personal at-
tack. The latter is defined in our

fairness primer as an attack
* on an individual's or group's

honesty, character, integrity, or like
personal qualities * * * ' in con-
nection with a controversial issue of
public importance *.

recent
* *

400 F.2d-641/2

Where such an attack occurs, the
licensee has an obligation to inform
the person attacked of the attack, by
sending a tape or transcript of the
broadcast, or if these are unavailable,
as accurate a summary as possible of
the substance of the attack, and to
offer him a comparable opportunity
to respond.

The Commission also indicated in the
course of this correspondence that its
ruling was an application of the Fairness
Doctrine, "as applied to this situation."
Judge Tamm, who wrote the princii al

opinion sustaining the Commission's
order (Judge Fahy concurred in the le-
suit; Judge Miller did not participate in
the decision on the merits), devoted t
major portion of his discussion to a
consideration of the constitutionality of
the Fairness Doctrine. He held tEat
Congress did not unconstitutionally de e-
gate its legislative function to the Com-
mission by enacting 47 U.S.C. § 315,
which "adopted" the Fairness Doctrine,
and he concluded:

The Fairness Doctrine is not unconsti-
tutionally vague, indefinite, or uncer-
tain, nor does it lack the precision re-
quired in legislation affecting basic
freedoms guaranteed by the Bill of
Rights. * * * [And that] under
the facts in this case, the requirement
under the Fairness Doctrine that a
broadcaster may not insist upon
financial payment by a party respond-
ing to a personal attack does not vio-
late the first and fifth amendments to
the Constitution nor is the Doctrine
violative of either the ninth and tenth
amendments. 381 F.2d at 930.

We believe two observations are in
order with reference to Judge Tamm's
opinion and the holding in that case.
First, we draw a distinction between the
personal attack .rules, whether incorpo-
rated in an ad hoc ruling such as occurred
in Red Lion or in formal rules such as
have now been promulgated by the Com-
mission, and the Fairness Doctrine as
referred to in section 315.." With that

41. See pages 15-18, supra.
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distinction in mind, we are not prepared

to hold that the Fairness Doctrine is

unconstitutional. Moreover, we do not

believe that it is necessary to decide that

question in this review. Second, we are

in disagreement with the District of

Columbia Circuit's holding in Red Lion,

sustaining the Commission's order, inas-

much as we think that the order was es-

sentially an anticipation of an aspect of

the personal attack rules which are here

being challenged.

Second, the Commission relies on the

alleged difference between the broadcast

press and the printed press to sustain its

position that the rules are constitutional.

Although the Commission denies that its

rules either impose unreasonable burdens

on licensee; or raise any constitutional

difficulties,12 it does concede that "it is

undisputed that the protections of the

First Amendment apply to broadcasting."

But this concession is diluted by the Com-

mission's contention that the broadcast

press is entitled to a lower order of first

amendment protection than the printed

press. The Commission argues (relying

on National Broadcasting Co. v. United

States, 319 U.S. 190, 63 S.Ct. 997, 87

L.Ed. 1344 (1943)) that "since radio is

inherently not available to all, its use may

be constitutionally regulated in the

public interest." 43 What the Commis-

42. In its three memorandum opinions.

much of the Commission's discussion of

the constitutional impaet of its rules,

apart front relying on Red Lion, is lim-

ited to a referenee in its first

memorandum opinion to paragraphs 19

and 20 of the 1949 Report on Editorializ-

ing. Those two general paragraphs, writ-

ten almost twenty years ago, provide no

answer to the constitutional issues raised

here. Also inadequate are the frequent

conclusional statements that the rules

neither burden nor inhibit licensees.

Categorical conelusions are no substintte

for reasoned analysis. Finally, the Com-

mission, in its brief filed in this court,

fails to discuss the impact of New York

Times and its progeny.

43. National llroaileisting Co., Inc. v. Unit-

ed States, 319 U.S. 190, 63 S.Ct. 997, 87

L.Ed. 1344 (19-131, does not support the

Coninus,:ioa's

sion urges upon this court is the argu-

ment that once the need for some regula-

tion of radio and television licensees is

recognized—to insure that broadcasting

facilities are in the hands of those most

qualified and to eliminate interference

and other technical problems—it must

follow that the Commission's power ex-

tends to the promulgation of other kinds

of regulations. According to the Com-

mission, a failure to make this concession

results in the Commission's inability to

impose any regulations, technical or

otherwise.44 This argument begs the

question at issue, which is, whether the

need for technical, financial, and owner-

ship regulation of radio and television

licensees sufficiently distinguishes this

group from newspaper publishers so as

to warrant sustaining the imposition of

burdens on radio and television licensees

which would be in flat violation of the

first amendment if applied to newspaper

publishers.

The characteristic most frequently ad-

vanced by the Commission to distinguish

the printed press from the broadcast

press is that radio and television broad-

casting frequencies are not available to

all. Data comparing the broadcast press

and the printed press, however, shows

that there are more commercial radio and

television stations in this country than

there are general circulation daily news-

press is not entitled to the same order

of first amendment protection as the
printed press. At issue in that ease was

the validity of the Commission's chain
broadcasting regulations. The only con-
stitutional issue raised there was whether

the denial of a station license for engag-
ing in certain network practices was a
denial of free speech. Moreover, in the

earlier ease of FCC v. Sanders Brothers

Radio Station, 309 U.S. 470, 475, 00 S.Ct.
093, 697, 84 L.Ed. 869 (19.10), the Su-
Drente Court said: "[T Ihe Act does not
essay to regulate the business of the li-
censee. The Commission is given no su-
pervisory control of the programs, of
business management or of policy."

44. Illustrative of the Commission's argu-
ment on this point is the assertion in its
brief that "repeal of the Communications
Act would still create chaos."
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papers.45 In most major metropolitan

areas, there are several times as many

radio and television stations as there are

newspapers."

The Commission replies to this data

by arguing that the only barrier to the

publication of additional newspapers is

an economic one, whereas the barrier to

the operation of additional radio and

television stations is a technical one—a

limitation of available frequencies. For

two reasons, the Commission's reply is

unpersuasive. First, the fact that a

number of allocated radio and television

broadcast frequencies remain inoperative

suggests that economic barriers also

play a significant role in determining

the number of operating broadcasters.

Second the recent availability of UHF

television frequencies suggests th.tt

technological development is not at a

standstill and may result in increasing

further the availability of broadcasting

frequencies in the future.

An additional characteristic is also ad-

vanced by the Commission to distinguih

the broadcast press from the printed

press. Since broadcasting licenses are

not available to all and licenses are issued

45. In 1967 there were 6,253 commercial

radio and television stations broadcasting

as opposed to 1,754 daily newspapers.

for a limited period of time, t hi. Coln-

mission maintains that those who obtain

licenses are granted a "privilege and
consequently must act as "trustee[ si for

the public" since "the airwave•t 1,1,n

to the public." Therefore, aceord.;b-
the Commission, a licensee. exercf tiLr

such a privilege, must abide by Com-
mission imposed rules eoncernim! per-

sonal attacks and political editorials.

The Commission's reliance on the con-

cept of public ownership of space or air-

waves to distinguish the broadcast. press

from the printed press, is as ono com-

mentator has observed: "rLiovically
* * * meaningless. To say that the

airways or spectrum can be own, .1 by

anyone is simply to indulge in fan-

tasy." 47 Carried to its logical ci twin-

sion, the concept might sanction

tory regulation of other corn m un a. at ion

media for many such media make use of

"publicly-owned" space to disseminate

their respective messages. Moreover,

the Supreme Court has indicated that

"[A] State cannot foreclose the evorci:e

of constitutional rights by mere lal:els."

NAACP v. Button, 371 U.S. 415. 129. 8'1

S.Ct. 328, 336, 9 L.Ed.2d 405 (1:)63).

Ti. S. BUREAU OF TUE CENSUS. STAT1s-

TICAL ABSTRACT OF THE UNITED ST.vms:

1967, nos. 737, 746 (SSth ed.)

46. RTNDA has provided us with the following chart illustrating this point:

Standard Metropolitan Daily

Statistical Areas Newspapers

Chicago

Indianapolis
I'eoria
Nratlison
Champaign-Urbana
Green I ',:ty

13
3

9

0

1

Broadcasting Stations

on the Air—AM-FM-TV

SU
32
29
11
15
12

(Source : I". Bareaa of Hue CenstF. County and City Data I;()01: 1967

636. (;37. 672 (staliAi.”1.1 Ab,;(-raot Supp.) ; Editor and Publisher Infrrna-

tional Year Tilvvkion J 6gis, Tile., 7',i at liii 11.

(Stations Vol., 1967 ed.) ; Broadeasting Publications, Inc., 1967 Yearbook

Issue.)

47. Robinson, The Fi T1 and the First

Amendment: (1b,ervations on -10 Years of

jaitu it Tt•levisitot Regulations, 52

XliNN.14.14:v. 67, 152 (1967). Professor

Robinson's article. an insightful and, at

time,. critical analy•i.; of the roaintis-

sion':: regulatory activities, was ‘vrit ten

after the decision in Red Lion.
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The Supreme Court has applied this

same principle to attempted infringe-

ments of freedom of the press. In one

such case, Hannegan v. Esquire, Inc., 327

U.S. 146, 156, 66 S.Ct. 456, 461, 90 L.Ed.

586 (1946), concerning the denial of a

second-class postal rate to a magazine,

the Court said:

[G]rave constitutional questions are

immediately raised once it is said that

the use of the mails is a privilege

which may be extended or withheld on

any grounds whatsoever. * * *

Under that view the second-class rate

could be uranted on condition that cer-

thin economic or political ideas not be

disseminated. * * * [It would be]

a radical departure from our traditions

* * * :o clothe the Postmaster Gen-

eral will- the power to supervise the

tastes of the reading public of the

country.

See also LI mont v. Postmaster General,

381 U.S. 361, 85 S.Ct. 1493, 14 L.Ed.2d

398 (1965).48 Accordingly, the Commis-

sion cannot impose unreasonable burdens

on a lice•ns.-c's dissc—'—tion of views on

controversial public issues by arguing

that obtaining and exercising a broadcast

license is a "privilege."

[5] In view of the vagueness of the

Commission's rules, the burden they im-

pose on licensees, and the possibility they

raise of both Commission censorship and

licensee self-censorship, we conclude that

the personal attack and political editorial

rules would contravene the first amend-

ment. Consequently, the rules could be

sustained only if the Commission demon-

strated a significant public interest in

the attainment of fairness in broadcast-

ing to remedy this problem, and that it

is unable to attain such fairness by less

restrictive and oppressive means. Key-

ishian v. Board of Regents, 385 U.S. 589,

602, 87 S.Ct. 675, 17 L.Ed.2d 629 (1967),

48. The Supreme Court has e::pressoil the

view on occasion that in determining the

applicability of first amendment safe-

guards there is no ba,,is for distinguishing

aniong the various communication media.

St.it,'s v. ;:-.•

Inc., 331 1.7.8. 131, 1, 8.Ct. 915, 92

and Shelton v. Tucker, 364 U.S. 479, 488,

81 S.Ct. 247, 5 L.Ed. 231 (1960). We

do not believe the Commission has made

such a demonstration.

According to the Commission, "[T]he

development of an informed public opin-

ion through the public dissemination of

news and ideas concerning the vital issues

of the day is the keystone of the Fairness

Doctrine" as well as the rules here in

question. The Commission assumes,

however, that television viewers and

radio listeners are in fact ill-informed,

that they are isolated from other media

of communication, and that those other

media do not fully inform them of all

sides of controversial public issues. We

do not believe this assumption is war-

ranted. The Commission's rules apply

only to controversial issues of public im-

portance and to political candidate edi-

torials. Thus, the rules deal with sub-

jects which are likely to receive thorough

exposure and illumination in all media of

communication. Although we would

agree that radio and television are major

vehicles for the dissemination of views

on controverisal public issues, the Com-

mission has failed to demonstrate that

the exposure of all sides of a given issue

is not achieved by radio and television in

conjunction with other media of com-

munication.

An important reason advanced by the

Commission for promulgating the per-

sonal attack and political editorial rules

was to broaden the range of available

sanctions to deal with licensees who fail

to comply with the requirements of the

Fairness Doctrine. In its initial memo-

randum opinion, however. the Commis-

sion disclaimed any intention of using

the rules "as a basis for sanctions against

those licensees who in good faith seek to

comply with the personal attack prin-

ciple." 19 (Emphasis added.) When this

L.E(1. 1260 (1948): Lovell v. City of

Griffin, 303 U.S. 444, 452. 58 S.Ct. 6611,

82 L.Ed. 9-19 (1938).

49. The Commission's announced in

to enforeo its roles svh,tively is no sub-

stitute for rules narrowly 1rawn to (Val

(.;
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disclaimer is added to the COmmission's
failure to demonstrate the existence of
widespread noncompliance with the doc-
trine, it becomes evident that the Com-
mission's rules are broader than neces-
sary; for they irripose substantial bur-
dens on all licensees in the expectation
of dealing more severely with a minority
of licensees who engage in "willful or
repeated" acts of unfairness.50 In addi-
tion, there is some question whether the
reply requirements of the rules are well-
suited for attaining the fair presentation
of all sides of controversial public issues
which the Commission believes to be
presently lacking. One commentator,
considering the efficacy of the reply re-
quirements, has observed:

I think that the case for the value
of the broadcast reply is much weaker
than it is assumed to be. Most at-
tacks as I have said are received
casually and without advance prepa-
ration by the listener. After he has
heard it, will he be conditioned to ex-
pect, wait for, be alerted to a reply?
How will the mandated reply or defense
reach him? Does he know whether
or when it will be broadcast? The
advance programs do not give notice
of specific replies (though it would be
possible for the regulation to require
such notice). It may seem something
of a paradox but I would hazard the
hypothesis that a reply in a newspaper,
i. e., as a news item, is more likely to
reach a listener than the later program.
The newspaper both in time and space
has greater extension and great per-
manency. JAFFE, THE FAIRNESS DOC-
TRINE, EQUAL TIME, REPLY TO PERSON-
AL ATTACKS, AND THE LOCAL SERVICE
OBLIGATIONS; IMPLICATIONS OF TECH-
NOLOGICAL CHANGE 2 (15. S. Govern-
ment Printing Office. 1968).

The petitioners also challenge the per-
sonal attack and plitical editorial rules

with a specifie problem. For despite the
ilkelainier. a lieetisee still fares the pos-
sibility of suffering the imposition of
severe penali is for nOt11•0111pliall,0 with
ti !•••• • t' .•" •! rcHt•

his first :tia,n.iment

on the ground that Congress has not
authorized the Commission to promul-
gate them. They argue that the required
explicit Congressional authority, essen-
tial in "areas of doubtful constitution-
ality," Greene v. McElroy, 360 U.S. 474,
507, 79 S.Ct. 1400, 3 L.Ed.2d 1377 (1959),
is lacking. And even if it could not be
determined that the rules clearly abridge
first amendment safeguards, they urge
that sufficient constitutional doubt
remains to invalidate the rules pursuant
to the principle enunciated in Greene v.
McElroy.

The Commission has responded to this
argument by calling attention to two
provisions which it claims authorize the
promulgation of the rules in question.
First, it points to the "public interef.t"
standard contained in the Comme
cations Act, from which it finds the
grant of authority to devise rules 2e-
quiring fairness in the treatment of
public issues, citing National Broadcast-
ing Co. Inc. v. United States, 319 U.S.
190, 63 S.Ct. 997, 87 L.Ed. 1344 (1943).
Second, the Commission maintain:: tnat
the 1959 amendment of section 315(a) of
the Act, clearly and unmistakably con-
ferred upon it authority to refine an'd
implement the Fairness Doctrine which
Congress had recognized and approved
through the 6mendment.

Since we have determined that the
rules here challenged collide with the
free speech and free press guarantees
contained in the first amendment, we
need not resolve the authorization issue
presented in this review.
The Commission's order adopting the

personal attack and political editorial
rules, as amended, is set aside.

APPENDIX

The full text of the Commission's
rules issued on July 10, 1967 follows:

Personal attacks; political editorials.

50. The sanetions available to the Com-
mission under 47 U.S.C. §§ 312. 503(b)
require willful or repeated violations by
S licensee. Th, available under
-17  require a willful and
knowing violation by a licensee.
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(a) When, during the
 presentation

of views on a controv
ersial issue of

public importance, an 
attack is made

upon the honesty, cha
racter, integrity

or like personal qualiti
es of an identi-

fied person or group, th
e licensee shall,

within a reasonable t
ime and in no

event later than one 
week after the

attack, transmit to the 
person or group

attacked (1) notification 
of the date,

time and identification
 of the broad-

cast; (2) a script or 
tape (or an ac-

curate summary if a s
cript or tape is

not available) of the at
tack; and (3)

an offer of a reasonabl
e opportunity to

respond over the licens
ee's facilities.

(b) The provisions of 
paragraph (a)

of this section shall be 
inapplicable to

attacks on foreign gro
ups or foreign

public figures or where
 personal at-

tacks are made by l
egally qualified

candidates, their authorized spokes-

men, or those associated
 with them in

the campaign, on other s
uch candidates,

their authorized spokesm
an, or persons

associated with the ca
ndidate in the

campaign.

Note: In a specific f
actual situa-

tion, the fairness doct
rine may be

applicable in this gene
ral area of

political broadcasts. See, Section

315(a) of the Act (47
 U.S.C. 315

(a)) ; Public Notice: 
Applicability

of the Fairness Doctrine in the

Handling of Controversi
al Issues of

Public Importance, 29 Fed.Reg.

10415.

(c) Where a licensee, in an edi-

torial, (i) endorses or
 .(ii) opposes a

legally qualified candidate or
 candi-

dates, the licensee shall, within 24

hours after the editoria
l, transmit to

respectively (i) the other. qualified

candidate or candidate
s for the same

office or (ii )the cand
idate opposed in

the editorial (1) no
tification of the

date and the time of the edit
orial;

(2) a script or tape o
f the editorial;

and ( 3) an offer 01 
a reasonable op-

"

portunity for a candidat
e or a spokes-

man of the candidate to
 respond over

the licensee's facilities: • Provided,

however, That where s
uch editorials

are broadcast within 7
2 hours prior

to the day of the electi
on, the licensee

shall comply with the 
provisions of

this subsection sufficie
ntly far in ad-

vance of the broadcast 
to enable the

candidate or candidates 
to have a rea-

sonable opportunity to
 prepare a re-

sponse and to present i
t in a timely

fashion.

The full-text of the Commission's

amendn .ent to the rules i
ssued on August

9, 1967 follows:

(b) The provisions of pa
ragraph (a)

of this section shall be i
napplicable (i)

to at .acks on foreign grou
ps or foreign

publ c figures; (ii) where
 personal at-

tack', are made by leg
ally qualified

candidates, their authorized spokes-

men, or those associated 
with them in

the campaign, on other su
ch candidates,

their authorized spokesme
n, or persons

asscciated with the candi
dates in the

campaign; and (iii) to bo
na fide news-

casts or on-the-spot co
verage of a

bona fide news event (b
ut the provi-

sions shall be applicable
 to any edi-

torial or similar comment
ary included

in such newscasts or on-t
he-spot cov-

erage of news events).

Note: The fairness doc
trine is ap-

plicable to situations co
ming within

(iii), above, and, in a sp
ecific factual

situation, may be applicable in the

general area of political broadcasts

(ii), above. See, Section 315(a) of

the Act, 47 U.S.C. 315(a) ;
 Public

Notice:. Applicability of the Fairn
ess

Doctrine in the Handlin
g of Contro-

versial Issues of Public I
mportance.

29 Fed.Reg. 10415.

The full text of the Commission's

amendment to the rules is
sued on March

29, 1968 follows:

(b) The provisisons of pa
ragraph

(a) of this section shall n
ot be appli-
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cable (i) to attacks on foreign groups
or foreign public figures; (ii) to per-
sonal attacks which are made by legally
qualified candidates, their authorized
spokesmen, or those associated with
them in the campaign; and (iii) to
bona fide newscasts, bona fide news
interviews, and on-the-spot coverage of
a bona fide news event ( including com-
mentary or analysis contained in the
foregoing programs, but the provisions
of paragraph (a) shall be applicable to
editorials of the licensee).

Note: The fairness doctrine is ap-
plicable to situations coming within
(iii), above, and, in a specific factual
situation, may be applicable in the
general area of political broadcasts
(ii), above. See, Section 315(a) of the
Act, 47 U.S.C. 315(a) ; Public Notice:
Applicability of the Fairness Doctrine
in the Handling of Controversial
Issues of Public Importance. 29 Fed.
Reg. 10415. The categories listed in
(iii) are the same as those specified in
Section 315(a) of the Act.
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An Emerging ff First Amendment Right

of Access to the Media?*

JEROME A. BARRON"*

[The pervasive social and political changes whic
h have characterized

this decade have resulted more than anyt
hing else from the newly

articulated, although long justified, demands of 
minority groups for

social and legal justice. The dissenters, h
owever, often have turned

to unorthodox means to voice their protest
--often utilizing passive

civil disobedience and even violence. Indeed, 
the tendency to resort

to violent protest appears to be increasing. 
This tendency no douia

has been stimulated, at least in part, by the 
failure of traditional

notions of first amendment guarantees to provid
e viable avenues for

expression of social protest. The concentration of 
ownership of the

mass media in a relatively few hands, resu
lting in a form of private

censorship, and the changed physical characteristics 
of our population

.—changed in its composition, location a
nd habits---have frustrated

adequate presentation of the voices of dissent. 
Modern realities have

demonstrated that the goals of the first amendment 
can be fully

achieved only by imposing an affirmative duty on the 
owners of the

media and government to provide access for 
protest. This article will

examine the propriety of such an affirmative 
duty in the various

-media, with particular attention to the role 
which government should

assume in promoting access in each area.—Edi

* This article is based on a paper prepared for
 and discussed at the 1066

(June 20-25) American Civil Liberties Union 
Biennial Conference at the Uni-

versity of Michigan, Ann Arbor, ]tiichicean 
on -The Affirmative Obligations

of Government in the First Amendment 
Area." .

** Professor of Law, The George 
Washington University. A.B., Tufts

College; LL.B., Yale University; LL.:`.y1., The 
George Washington University.
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The Right of Access to Public Facilities and the Press

Government and the Right of Access

Since Access to the Press—A New First Amendment Right' was pub_

lished, there have been some encouraging signs that a new approach
to the first amendment indeed is emerging. Something of the
relationship between a stable and vital political order and adequate
access for protest to the significant means of communication is at last
being understood. In Adderley v. Florida2 Mr. Justice Douglas gave
some expression to this idea when, joined by three other Justices, 110
dissented from Mr. Justice .Black's opinion for the Court that using
the jailhouse as a forum for protest was not a constitutionally pro-
tected practice. Mr. Justice Douglas viewed the issue as essentially a
problem in the search for access for protest:

Conventional methods of petitioning may be, and often have been, shut
off to large groups of our citizens. Legislators may turn deaf ears;
formal complaints may be routed endlessly through a bureaucratic
maze; courts may let the wheels of justice grind very slowly. Those
who do not control television and radio, those who cannot afford to
advertise in newspapers or circulate elaborate pamphlets may have
only a more limited, type of access to public officials. Their methods
should not be condemned as tactics of obstruction and harassment as
long as the assembly and petition are peaceable. . .3

' Particularly in the lower federal courts, the importance of access
'to a forum increasingly is being emphasized. An illustrative recent
ease is Kissinger _v,New..York_City Transit , Authori.ty..4 The Stu-
dents for a Democratic Society sought to advertise inNew York City
subway stations through posters opposing United States participation

- in the Vietnam War. The New York City Transit Authority and the
New York Subways Advertising Co., Inc., which had contractual
responsibility for advertisements in the subways, refused to accept
the advertisement although the students were willing to pay the
regular advertising rate. The advertising company gave two reasons
for declining the advertisement: space limitations, and the consti-
tutionally significant reason that the posters were too controversia1.5
The Transit Authority claimed that the advertisements did not come

1. Barron, Access to the Press—A New First Amendment Right, 80 IIARv.
L. REV. 1641 (1967). The article examined whether governmental means are
constitutionally available to restrict the opportunities which the privately
owned mass media presently have for private, and presumably constitutional,
censorship. The importance of re-thinking the constitutional status of the
privately-owned opinion-making machinery, closely concentrated in rela-
tively few hands, should not, however, divert attention from the new law of
access which appears to be arising with regard to public facilities as a me-
dium for civil rights protest. It is in this area that the affirmative role of
government in the first amendment area is coming to be most visibly evident.

2. 385 U.S. 39 (1966).
3. Id. at 50-51.
4. 274 F. Supp. 433 (S.D.N.Y. 1967).
5. In addition the copy submitted is entirely too controversial to be posted
on the stations publicly owned by the New York City Transit System..
Our policy has always been to refrain from accepting business, the dis-
play of which would be objectionable to large segments of our population.

Id. at 441.
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A Right of Access to the Media?
THE GEORGE WASHINGTON LAW REVIEW

within established categories for advertising and also that th
e posters

were provocative and would cause disturbances and 
vandalism.

The court denied the Authority's motion for summary 
judgment,

holding that the Authority and the advertising company coul
d not

..ccept some posters and refuse others. Judge Bonsai pointed out

that posters involving ideological matters had pr
eviously been ac-

cepted, for example "Radio Free Europe—She can't come t
o you for

the truth" and "Read Muhammed Speaks newspaper."6
 Judge Bonsai

quoted statements of the Supreme Court that the guise of "co
nserving

desirable conditions" could not be used to "unduly suppress 
free

communication of views."7 Quoting from Terminiello v. Chicago,8. he

emphasized the Supreme Court's insistence there that "a function 
of

free speech * * * is to invite dispute."'

There are some significant aspects to Kissinger. For one 
thing, if

the New York Advertising Company is a private compan
y, then it is

the first time in American law where a court has sugge
sted that a

private organization has a constitutional duty not to deny free
dom of

expression to those with whom it deals. To be sure, the adver
tising

company is viewed in the decision as a delegate or agent for 
the

Transit Authority, providing the requisite "state action" unde
r the

fourteenth amendment; nevertheless, it is significant that the priv
ate

advertising company as well as the public Transit Authority was 
a

party defendant.

Another aspect of Kissinger has significance for the emergent righ
t

of access: In these situations is it not really very easy for the con-

troller of the medium in question to free himself from, any obli
gation

to satisfy an affirmative conception of the first amendment? Isn't the

solution, practically speaking, for the advertising company never
 to

reject advertising as "too controversial" but rather on the more inno-

cent ground that "space will not permit?" Similarly, aren't the first

amendment considerations in these cases really equal protection ar
gu-

ments? For example, in Kissinger the Black Muslims were allowed
 to

advertise, so why not the Students for a Democratic Society?
 But

suppose the subway were to ban all political advertisements? Pre-

sumably in such a case there would be neither a first amendment 
nor

an ,equal protection argument.

A similar problem arises in the context of broadcasting's "fairness"

doctrine. The extent of the licensee's affirmative obligations actually

is dictated by the licensee's own past performance. If he indulges in

personal attack or in one-sided presentations of controversial issues,

6. Id. at 442 &: n.2.
7. Id. at 443, quoting Cantwell v. Connecticut, 310 U.S. 296, 308 

(1940).

8. 337 U.S. 1 (1948).
9. 274 F. Supp. at 443 n.4.
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then he has created the measure of his own obligation. The argument
often has been made that this approach leads to less rather than more
discussion, for if the price of airing controversy is that one must pro,
vide still more time for controversy, the common-sense solution is
to present as little controversy as possible. Particularly is this tho
case when the station may have broadcast the reply without pay-
ment for the time. In broadcasting this problem theoretically is
relieved, however, because broadcast licenses must be renewed every
three years. Since the test of renewal is performance in. the "public
interest," and since even-handed presentation of controversial public
issues can be a criterion of operation in the public interest, extended
evasion . of public issue programming is within the reach of sanctions.
Similarly, the significance of Kissinger is the court's indication that
merely abandoning controversy might not satisfy the subway's con-
stitutional obligation; the court raised without deciding the question
of whether public entities such as the Transit Authority have an
affirmative obligation to facilitate presentation of. controversial pub-
lic issues.1°

In another federal case in New York, Wolin v. Port of New York
Authoritl 11 two anti-Vietnam War organizations were denied per-
mission to distribute leaflets in the main concourse and passageways
of the Port of New York Authority Terminal Building. The district
court held that the organizations were entitled to distribute anti-war
leaflets in the terminal so long as they did not substantially or unduly
impede traffic.12 Without speaking of the positive role of government
in securing the first amendment goals, the court held that if property
is dedicated to public use, it is also dedicated to the exercise by the
public of constitutional rights such as -freedom of expression. This
awareness that public facilities have a role to play in stimulating the
communication of ideas in addition to the activity to which the facil-
ities are presumably directed is a most creative one. The court also
noted that historically the streets have always played a part in the
freedom of expression, with the implication that perhaps quasi-public
facilities such as the New York City bus terminal, through which
hundreds of thousands of people pass every day, occupy the place the
streets may once have enjoyed. This approach recognizes that the
scope of permissible uses of governmentally controlled facilities for
the expression of opinions must be broadened if the first amendment is
to be relevant to the mass transnortation realities of urban life. The
emergence of a first. amendment right of access to public facilities
is also encouraging because it rejects the alternative means approach
in the context of access to the public forum. In this regard, Judge
Mansfield in Wolin • said quite simply: "Nor does the fact a person
might impart his ideas effectively in another place provide any rea-
son for denying a person's right to manifest his views in a spot of his

10. Id. at 442.
11. 268 F. Supp. 855 (S.D.N.Y. 1967)% aff'd, 392 F.2d 83 (2d Cir. 1968).
12. 268 F. Supp. at 862.
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choosing."13

On appeal, the Cour
t of Appeals for the Second

 Circuit held that a

..1-; terminal is an appro
priate place for distributin

g leaflets, carrying

;,lacards and in gen
eral acquainting passers-by

, especially servicemen,

.-:th the anti-war vie
ws of the protestors.” The

 perplexing question

a the necessary de
gree of intimacy between 

the forum selected for

rotest and the object of th
e protest was squarely be

fore the court.

The issue is one which 
the Supreme Court has yet

 to amplify clearly,

and yet cases like Wol
in, continue to raise it. Judge Kaufman's

:'sponse to this problem, i
n his opinion for the court, w

as that some-

times the forum selected fo
r protest is the object of the

 protest, and at

other times it is selected b
ecause that is "where the r

elevant audience

may be found."15 Apparently the court views
 an use of the public

forum for either purpose a
s. entirely consistent with firs

t amendment

objectives.

The Second Circuit's concer
n that dissent or protest ha

ve an audi-

ence is an important and n
ovel development in first 

amendment case

law. Certainly it must be recog
nized that a constitutional

 _break-

through has—ocaiiied vhèn 
the Sec—ond: Circuit declares 

that an anti-

w-TiFgrOup has "a constitut
ionally cognizable interest 

in 'reaching- a

liFoad -a-Udience."" Creating a constitutionally 
cognizable right to

17"Ccess certainly is a more sen
sitive response to first ame

ndment prob-

lems that the laissez-faire "
market place of ideas" co

ncept, which

assumed that if the dissenter
 could speak or write som

ewhere, society

at large somehow would find the
 message and respond to it

. Of course,

Judge Kaufman was writing in 
the context of a public fo

rum rather

than a private one, but the con
cern for access, once it is

 recognized,

surely cannot stop there. Jud
ge Kaufman indicated an 

awareness of

the relationship between a mu
ltiplicity of forums and a 

stable and

healthy public order. The m
omentum of this new aw

areness must

13. Id. at 803.
14. 392 F.2d at 88-91.
15. Id. at 90.
16. /d. at 94. On the Supreme Cou

rt level, the importance of
 access for

:rims as a central, if not the central, 
factor in first amendmen

t litigation was

Elven expression by Justice Harlan's
 concurrence in the draf

t card burning.

cise. United States v. O'Brie
n, 391 U.S. 367 (1968). Th

e Court had said that a.

governmental regulation could 
withstand first amendmen

t attack if the gov-

t mrnental interest served was no
t directed at suppression

 of free expression

and if the resulting restricton on fre
edom of expression was n

o greater than

that necessary to secure the 
governmental objective. Mr. Justice Harlan

.1vrote a special concurrence, h
oWever, to make clear his 

view that this hold-

ing did not preclude first amendme
nt defenses where the r

estraint upon ex-

pre;sion has the "effect of entire
ly preventing a 'speaker' 

from reaching a

:...;inficant audience with whom h
e could not otherwise lawful

ly eommuni-

t:tte." Id. at 3U-39. This recognition i
n Mr. Justice Harlan's concur

rence of

a constitutional right to an audie
nce for unpopular social a

nd political pro-

tf:st is a most significant observa
tion and is entirely consistent

 with Judge

haufmares opinion in 'Wolin.
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certainly reach all the mass media. The influence 

of the privately-

owned mass media on the information and opinio
n process is too

great for an access-oriented first amendment theory to
 be halted in

its tracks because the monopoly newspaper, for exam
ple, is privately

rather than publically owned.

This emerging right of access to public facilities is, of c
ourse, not yet

fully developed. In two recent cases the Supreme Cou
rt divided over

.what kinds of public buildings could be used for socia
l and political

protest. The Court held that a library'T could be so us
ed but that a

jail Ls exists for security purposes alone. Mr. Justice Douglas and

three other Justices disagreed. For him, apparently, pu
blic buildings

are less restrictedly available for political protest.'9

A more recent case which suggests a real recognition o
f the pivotal

nature of access in terms of making the first amend
ment operational

is Food Employees Local 590 v. Logan Valley Plaza,
 Inc.,2" which in-

volved informational picketing in a privately-owned 
shopping center.

A state court enjoined the picketing on the ground t
hat private prop-

erty could not be used for such a purpose contrary to t
he wishes of its

owners. The United States Supreme Court held tha
t such picketing

could not be enjoined; the fact of private ownership
 was not itself a

bar to the -exercise of first amendment rights. The Court stressed

the quasi-public aspect of the shopping center, rely
ing on Marsh v.

Alabama," where the Court had held that a comp
any town was

sufficiently public in nature that the exercise of fi
rst amendment

rights could not be abridged, despite the claim of pri
vate ownership.

The Court conceded that the situation before it was
 different from .

Marsh in the sense that total denial of access to the commu
nity was

not present as it had been in Marsh. But because the sh
opping center

serves as the community business block, the Court hel
d that the state

should not permit its trespass laws to be used against "
those members

of the public wishing to exercise their First Amendm
ent rights on

the premises in a manner and for a purpose generally co
nsonant with

the use to which the property is actually put."22 The Cou
rt's theory

appears to be the "dedication to a public use" approac
h found in the

public facilities cases in the lower federal courts. What is n
ovel about

the approach is that it is being used in the context of wha
t is, after all,

private rather than public property.

The Court in Logan Valley paid the conventional def
erence to the

alternative means test, i.e., whether there are equivalent
 opportunities

for expression available, and resolved the question i
n the .negative.

If the state court order were obeyed, the Court reasoned, the
 picketers

would be confined to the paths adjoining the shopping
 center. But

since the picketers were trying to bring home to the cus
tomers of a

17. Brown v. Louisiana, 383 U.S. 113, 142 (1965).

18. Aciciericy v. Florida, 335 U.S. 39, 41 (1966).

19. Id. at 49.
20. 391 U.S. 308 (1968).
21. 326 U.S. 501 (1946).
22. 391 U.S. at 319-20.
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particular store in the shopping center that its employees were non-

union, the Court apparently considered ease of access to that audience

as crucial. The Court pointed out that if the pickets were kept away

from the shopping center their placards would be at such great dis-

tances from the store that they would be unreadable.

What is truly significant about Logan Valley is that it represents a

confrontation between modern land use and the first amendment.

The Court states its awareness of the historic role that access to pub-

lic places such as sidewalks, streets and parks has played in the enjoy-

ment of freedom of expresion in the United States. Moreover, we

have examined the manner in which the lower federal courts have

broadened the kinds of public facilities where such access must be

permitted. What Logan Valley does is to forge a similar extension at

the Supreme Court level as a result of the Court's awareness of

changes in residential patterns. Just as in Wolin and Kissinger the

courts were anxious to point out that access to the bus terminal and

the subway may be as important as access to the public street, in

Logan Valley the Court attempts to point out the significance which

the shopping center has acquired in American life. The Court rea-

soned that in the automobile-centered suburb, the shopping center is a

focal point for the community, so that access to its parking lot may

be indispensable to secure access to that community. The Court qual-

ified the sweep of this observation, however, by remarking that the

store being picketed was located in the shopping center at issue and

that the message in controversy was .related to the operations of that

particular store. The Court said it was not necessary to decide

whether the .shopping center's property rights could, under the first

amendment, prevent picketing unrelated to the uses of the shopping

center. But the implication seems clear that even unrelated picketing

would be viewed sympathetically by the Logan Valley majority when

conducted in a shopping center which is the only quasi-public facility

in a community.

Particularly intriguing, and signifying a major step in the develop-

ment of an access-oriented approach to the first amendment, is the

Court's comparative indifference to whether the facilities in question

are publically or privately owned. Mr. Justice Marshall's somewhat

deprecatory remark on this point was that "Naked title is essentially

all that is at issue."'3 The rise of a first amendment perspective in-

different to whether the source of restraint on freedom of expression

is public or private is of course what rouses Mr. Justice Black to dis-

sent. In retrospect, his dissent is rather ironic, in. that the majority in

Logan Valley relied so heavily on Marsh, an opinion written by Mr.

23. Id. at 324.
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Justice Black. For him, however, Marsh is really a sport among the
cases for it is that rare case where all the attributes of a town are in
private hands. It appears that so long as anything less than a total
deprivation of first amendment rights is involved, Mr. Justice Black
would not make any new inroads on property rights. But whatever
the misgivings of Mr. justice Black and the other dissenters on the
point, the majority of the Court now appears ready to expand the
opportunities for access to a wider class of forums than ever before.
The test of such access, however, apparently is not going to proceed
on any simplistic private-public dichotomy but rather on the follow-
ing inquiry: how crucial to the communication at issue is access to
the forum in question?

../.2j_qttleltion is whetthereor notethe protest ,must be somewhat .
related to the function of thea public facility which lsjei ig used In
-Wolin the fact that the bus terminal was primarily designed for large
crowds was, in the court's view, just what made it an appropriate
place for communicating political views.2.' Apparently the court held
that wherever there are public • facilities through which large num-
bers of people can be easily reached, there is a right of access to those
facilities by groups interested in using them for purposes of political
expression. This is not true, of course, where the expression might
injure the primary purpose for which the facility exists. This ap-
proach may well become, if in view of Logan Valley it is not already,
the constitutional law of access to public facilities for purposes of
political and social protest.

The implications of these developments are quite significant. If
public use of government facilities imposes on government a duty to
permit use of the facilities for the communication of ideas, the signifi-
cance of this development for privately-run facilities is fairly clear.
If such facilities, even though privately sponsored, are also "dedicated
to a public use," then presumably the same affirmative obligations are- •
placed on those facilities. The blurring of what is "private" and what
is "public," which has come to characterize so much of our life, even-
tually may create an access-oriented approach to first amendment
values which will endow any natural or obvious forum in our society
with responsibilities for stimulating the communication of ideas. To
be sure, the new concern with the public forum is a form of judicial
response to the constitutionally sanctioned irresponsibility of the
privately controlled mass communication system. To the extent that
responsibilities are placed on the latter, and to the extent that they are
voluntarily assumed, the pressure on the public facility to serve as an
arena for protest in default may be lessened, but it should not be re-
lieved entirely. An access-oriented approach to the first amendment
implies affirmative obligation on government as well as the private
sector and its concerns.

24. 392 F.2d at 90.
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741kragrriatics of a Right
 of Access to the Press

Government as well as
 the private sector mus

t begin to assume

the burden of stimulati
ng the communication of

 ideas just as it has

done with the most obvi
ous sources of the commun

ications of ideas—

radio, television and t
he press. The affirmative obligat

ion of the

press and of government 
facilities to be sensitive

 to their responsibil-

ity to adequately present
 the contemporary life of

 ideas is, outside the

electronic media, best s
ecured for the moment 

through the courts.

The courts need not be 
powerless to prevent pub

lic facilities and the

press from taking refug
e in an anemic approach 

to affirmative duty

by dodging attacks in o
rder to avoid the duty to

 provide expression

for counterattack. Entr
y to the press, like entry 

to circulate leaflets

in a bus terminal, can 
be judicially evaluated i

n terms of the public

use and public need. It is, after all, no more co
mplex a judicial task

than is presently involv
ed in analyzing the puzzl

es of apportionment,

school desegregation and
 obscenity. However, more extende

d over-

sight—oversight in forum
s other than the judici

ary at least for the

foreseeable future—shou
ld be given the most cau

tious study. Licen-

sing of the press has 
the least honorable hi

story of any enduring

constitutional problem 
in the history of Anglo-

American law. The

structure of broadcasti
ng, the weaker legal cla

ims to a property right,

the mesmerizing capaci
ty of the electronic med

ia themselves, make

its regulatory pattern t
olerable, even desirable

, but not necessarily

diansplantable to the press.

W That an emerging ri
ght of access can, at least

 to begin with, best be

handled in the courts is
 supported by analogue

s in other sensitive

constitutional areas. For
 example, in Jacobellis v.

 Olvio25 the Supreme

Court squarely held t
hat the question of what

 is "obscenity" is a

constitutional question t
o be decided by judges

 rather than govern-

ment administrators or '
juries. Relying on Lockhart an

d McClure's

observation that judges 
have no special qualitie

s which entitle them

to choose which "movie
s are good or bad .for loc

al communities," the

Court nevertheless sup
ported the following co

nclusion about judges:

But they [the judges] 
do have a far keener 

understanding of the 
im-

portance of free expre
ssion than do most g

overnment administrato
rs or

jurors, and they hav
e had considerable ex

perience in making 
value

judgments of the typ
e required by the co

nstitutional standards
 for

obscenity. If freedom is to be pr
eserved, neither gove

rnment censor-

ship experts nor juries
 can be left to make t

he final effective deci
sions

restraining free expres
sion. Their decisions must b

e subject .to effec-

tive, independent rev
iew, and we know of n

o group better qualifie
d for

that review than the 
appellate judges of th

is country under the g
uid-

ance of the Supreme 
Court.2a

25. 378 U.S. 184, 183
 (1964).

26. Lockhart S.: McClu
re, Censorsr:ip of Obs

cenity: The Developing
 Consti-

tutional Standards, 45
 MINN. L. REV. 5, 119 (

1960).
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In holding in Jacobi?llis that obscenity is a question of constitutionallaw of the highest order, the Court really accepted the views on thispoint which had been argued by Mr. Justice Harlan in Roth v. United
States :27

Every communication has an individuality and "value" of its own. The.suppression of a particular writing or other tangible form of expressionis, therefore, an individual matter, and in the nature of things everysuch suppression raises an individual constitutional problem, in whicha reviewing court must determine for itself whether the attacked ex-pression is suppressable within constitutional standards.25
If the suppression of a communication on grounds of obscenity is aquestion of such constitutional significance that it insists on judicialtreatment, then certainly the issue of whether a particular groupought to be permitted an opportunity for expression—for partici-pation in the life of ideas—is also a question solvable by judges. It isby the judicial process that we shall establish the contours for an-swers to questions which a working right of access obviously presents.What is a minority point of view? When and where shall suchopinions be heard? Has some significant space already been given tothe particular controversy? Must every issue of the publication con-tain a reference to a particular controversy? Isn't it possible to reachsaturation of a given subject? When is the decision not to publish ona particular issue a "news" decision and when is it a decision basedupon an effort to obstruct the opinion process? Surely resolvingthese problems is no less baffling than deciding when a book is "with-out redeeming social importance" or when it is marketed against a"background of commercial exploitation." But which tidicial. taskaccomodates itself more easily to the basic theory of the first amend-ment? A task which winnows out that which is to be suppressed, ora task whose point of inquiry is whether the communications mediahave been in default and whether a particular point of view hasbeen suppressed?
The procedure recommended here is already asserting itself in thedecisions. In Wolin and .Kissinger, the courts engaged in an inquiryinto the reason for suppression and the need for access which shouldbe far more widely undertaken. That such a procedure will not renderthe work of the communications industry unduly miserable is demon-strated by another recent case, Avins v. Rutgers University.29 Plain-tiff sued Rutgers University for declaratory and injunctive relief,alleging that the Rutgers University Law Review had refused topublish an article he had written in which he argued for an emphasisupon the primacy of the legislative history of the fourteenth amend-ment in interpreting that amendment. He complained that the liberalideology of the law review staff was hostile to such an approach aridthat they rejected his article for that reason. Plaintiff used essentiallythe argument that a state university law review is a public instru-

27. 354 U.S. 476 (1957).
28. Id. at 497.
29. 385 F.2d 151 (3d Cir. 1967).
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mentality, in the columns of which all must be allowed to present
their ideas. In declining relief the court pointed out that the author
himself had said that he had been published in other reviews and
would eventually be able to publish the article involved here."° What
the court's ruling in essence amounts to is that editorial discretion is
not threatened by a public instrumentality concept for ideas. More-
over, the court apparently concluded that the case was not a true
.access problem since the author had himself acknowledged the in-
evitability of publication.

The inquiry concerning when there is need to require publication
may turn upon whether a restraint on expression actually is present.
In Avins, as in Ginzburg v. United States," an important issue was
motivation. In Ginzburg the question was Whether "pandering" was
the motivation for the offending publication. Similarly, in an access
situation an .important . question is whether ideological considerations
were the dominant reason for refusal to publish. The court's re-
sponse to that question in Avins is illustrative: .

'The plaintiff's contention that the student editors of the Rutgers Law
Review have been so indoctrinated in a liberal ideology by the faculty
of the law school as to be unable to evaluate his article objectively is
.so frivolous as to require no discussion.32

But even a showing of an ideological reason for refusal to publish is,
of course, not sufficient; it must be coupled with a showing of need,
for access. Since the law review audience is a national one, unlike, for
example, that of a monopoly newspaper in a single city, the showing
of a need for access in such a:context ought to be far more demanding.

It might be concluded from the foregoing that if this is all that is
advocated, then it is not, in terms of immediate consequences, such a
large step. And that is true. The larger step would be a utilization
of an over-all approach to first amendment problems regardless of the
immediate beneficial results. Yet, beneficial results from a consti-
tutionally-based doctrine of press responsibility will be created by
voluntary .,utilization of right to access ,principles as well as by the
purely legal advantage of being able on occasion to demand access to
the printed media. Managers of publicly sponsored facilities are now
able to tell offended superiors what newspaper editors would then be
able to tell offended advertisers—that they have no choice and that
they must take the offending advertisement. Indeed, the pangs of
conscience about the present status of the newspaper as a "privileged
industry" are already exhibited in the best section of the American
press. After Access to the Press—A New First Amendment Right33

:30. Id. at 153.
:IL 383 U.S. 463 (1966).
32. 385 F.2d at 154.
33. Barron, supra note 1.
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was first published, the St. Louis Post-Dispatch commented on it in
the following editorial:

The newspaper (which is in no way licensed by the Government as a
broadcasting station) has an obligation to the community in which iLi.
published to present fairly unpopular as well. as popular sides of a ques-
tion. Enforcing such a diCt11711 by law is contitutionaily imposszbic,
and should be. As a practical matter, a newspaper which consistently

refuses to give expression to viewpoints with which it differs is not
likely to succeed, and doesn't deserve to.34

Whether it is true, as the Post-Dispatch suggests, that the wicked do
not prosper, it has been the effort of this article to not take the chance
that they might and to show that a right of access is both constitution-
ally possible and practicably workable.

The Right of Access to the Electronic Media

A Right of Access and Broadcast Regulation

With regard to the printed media, the emphasis was on utilization of
the judicial process to resolve the problem of access along the well-
traveled paths established by other first amendment problems such
as obscenity and libel. Concerning the .electronic media, positive di-
rection to first amendment theory can best be achieved by empha-
sizing the desirability. of approaching the existing structure of broad-
cast regulation with a realistic rather than romantic view of first
amendment purposes. The relationship of ;he "fairness" and "equal
time" concepts to the first amendment objective of the widest pos-
sible dissemination of controversial ideas has been insufficiently
appreciated. The merit of programming standards should not de-
pend upon whether radio is no longer a limited access medium or
whether television still is Diversity of ideas., not . multiplicity ef
forums, is the primary objective of the first amendment. To be sure,
ifis-fioped that a greater number of forums will create a more diverse
opinion process. A flick of the radio dial should be sufficient to dispel
that illusion, however. Since the sameness of programming has come
to be the dominant characteristic of American radio, the mere abun-
dance of radio stations should not be sufficient for first amendment
compliance. An abundance of radiostations,no more guarantees di-
versity of opinion than the scarcity of television stati-Oris-ae-S-One-
sidedness.

77133Sitive approach to free expression in broadcasting requires less
new legal architecture than is the case with the printed media. Some
affirmative obligations already exist—for example, the "equal time
rule" and the "fairness" doctrine, both found in section 315 of the
Federal Communications Act. 5G To be sure, since their inception these

34. St. Louis Post-Dispatch, Aug. 24, 1967, at 2E, cols. 2-3 (emphasis
added).

35. See ACLU Staff Paper, Affirmative Obligation of Government to Imple-
ment the Exercise of the First Amendment 10.
36. 47 U.S.C. § 315 (1964).
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efforts to assure debate have been unceasingly attacked by the in-
dustry and their allies in the press who realize that their own lack of
legally imposed responsibility to the communications process stands
in direct contrast to the situation in broadcasting. What is needed is
not more legislation, 'but a wider appreciation of the relationship of
the section 315 responsibilities to basic first amendment goals. If
meaningful interchange of ideas is to be anything but an oratorical
term, the constitutional underpinning—the decisiveness of opportun-
ity of access to the public--must be stressed in order to obtain wider
industry understanding and cooperation. As it Is, the communications
industry, by creating in the public's mind an identity between itself
and the first amendment, has achieved the public relations triumph
of the twentieth century over the eighteenth.

Some background on the development of the "fairness" doctrine is
useful in order to understand the controversy which has arisen con-
cerning it and broadcast regulations generally. The language of sec-
tion 315 defines the basic outline of the doctrine: Broadcast licensees
are required "to operate in the public interest and to afford reason-
able opportunity for the discussion of conflicting views on issues of
public impertance."37 It is instructive to note that the language of
the statute itself goes a long way toward the goal of imposing an
affirmative duty of access for controversial 'issues. Of course, it has
not been so broadly interpreted. Rather, it has been viewed by. the
FCC as merely giving statutory force to the "fairness" doctrine. The
FCC administratively promulgated the doctrine in 1949, and it im-
posed upon station licensees an affirmative obligation to provide an
opportunity for counter-attack on controversial public issues—assum-
ing, of course, that one side of the controversy has already been
presented by the station licensee.

It would seem, however, that a statutory duty "to afford reason-
able opportunity for the discussion of conflicting views" is a command
to do more than merely provide an opportunity for response once the
station has decided to give time to a particular issue. If the statute
were administered to require licensees to provide access for significant
public issues, one of the most important means for evasion of the
"fairness" principle would be weakened. At the present time, dislike
of a particular side of an. issue or unwillingness to be required to give
free time for reply are frequently sufficient reason for a licensee to
decide to avoid a particular issue altogether. An access approach to
the language of section 315 would make the road to evasion of the
fairness doctrine a little steeper. If section 315 were read as a
command requiring access for controversial public issues as well as a

37. Id. § 315(a).
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restatement of the "fairness" principle, then we would have a struc-

ture to Stimulate access to ideas in broadcasting similar to that ad-

vocated above for the press.

In broadcasting, however, access would necessarily have more
teeth. The fact that station licenses must he renewed every three

years means, at least in theory, that the extent of a licensee's perform-

ance in the public interest is evaluated by the FCC when it decides
whether to renew the license for another term. If persistent evasion

of the principles of access and fairness has been a routine feature of a

licensee's programming, then there is no reason why another appli-

cant should not be licensed in its stead. But the remedy need not be
that drastic. Informal agency rulings, cease and desist orders, and

renewals for one year terms rather that the normal three year term
are all milder ways of dealing with the problem of enforcement.

What this illustrates is that the. existing structure of broadcast
regulation permits an understanding of the problem of access which

can be inclusive enough to reach failure to recognize or seek out
dominant public issues. These issues, of intense concern to the vital-
ity and stability of the public order, are given minimal attention in
broadcasting as a routine matter. The area of race relations is a prime
example of an issue where access is not so much denied as under-
played.

The portrayal of the races on the mass media effectively illustrates
the defects of an approach to freedom of expression which is entirely
concerned with protecting expression only after it has satisfied ad-
mission criteria formulated by managers of the mass media with no
analysis of how these criteria work. A solution to the problem of
access in terms of black-white relationships is more subtle and intrac-
table than merely structuring the law so that if a Negro group seeks a
reply to an anti-Negro or anti-civil rights editorial, or wishes space
for a political adver Lisement, the mass media will have an obligation
to take it. Moreover, the underrepresentation of the Negro as a
normal citizen on television and in the daily press is more than an
access problem. The mass media not unsurprisingly reflect the so-
ciety which they mirror. It is no accident that one of the most dis-
tinguished Negro novels is called the Invisible Man. That certainly
is the image of the Negro in mass communications. Until recently, the
Negro simply did not exist in the world of television advertising, and
he is only barely present now. Political and constitutional theorists
have speculated over definitions of speech—speech which is protected
and speech which is unprotected—but every communication, what-
ever its primary purpose, also doubles as an idea. Professor Charles
Black has explained that commercial advertising itself, with its in-
sistence on acquisitiveness, is an idea from which ho at least would
like to shield his children." Similarly, the white world of television

38. Black, Jr., He Canrot Chorve freer; The Plight of ',.1ze Captive
COLUM. L. 1.v. 'GO, GJ 11.1L (r,-;-3), in THE 0CC".%!7,10::S JusTici:

1'25 n.13 (1063).
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advertising reflects the idea that normality is white—the reality of
twenty million Negroes simply is not visible in mass communications

as a matter of routine. presentation. It is, of course, true that the
Negro is presented, but most often he is presented as a social irritant
and disturber of the peace.

How can a . more representative presentation of the Negro be se-
cured? Presumably as a response to the death of Martin Luther
King and also to deal with the problem of understating or ignoring
the Negro in broadcasting, a questionnaire recently was circulated by
FCC Commissioners Kenneth Cox and Nicholas Johnson. This action
is extremely instructive in terms of illustrating what can be done
under existing authority. The inquiry was directed to broadcasters
in a single state, Oklahoma, and asked how many members of minor-
ity groups the broadcasters employed .in their stations and how much
programming they devoted to problems of the Negro community and
to problems of race relations generally.39 Such inquiries have more
potential, at least in the long run, than elaborate procedures. for
governing television or radio during riots. Certainly the dilemma of
the electronic media in a time of violence is how to inform the public
without inflaming it." But, as noted in the Kerner Commission
chapter on mass media, the failure of the mass media is not in riot
reporting but in the day-to-day portrayal or nonportrayal of Negro
life:

[T]he communications media, ironically, have failed to communicate.
They have net communicated to the majority of their audience--

which is white—a sense of the degradation, misery, and hopelessness
of living in the ghetto. They have not communicated to whites a feeling
for th2 difficulties and frustrations of being a Negro in the United
States. They have not shown understanding or appreciation of—and
thus, have not communicated—a sense of Negro culture, thought, or
history.

The absence of Negro faces and activities from the media has an
effect on white audiences as well as black. If what the white American
reads in the newspapers or sees on television conditions his expectation
of what is ordinary and normal in the larger society, he will neither
understand nor accept the black American. By failing to portray the
Negro as a matter of routine and in the context of the total society, the
news media have, we believe, contributed to the black-white schism in
this country.41

Commissioners Cox and Johnson have been attacked within the
broadcasting industry merely for inquiring into the number of Negro
"personnel employed by broadcasters and the amount of race-con-

39. Broadcasting in America and the FCC's License Renewal Process: An
Oklahoma Case Study, 14 F.C.C.2d 1 (1963).
40. Laurent, Riots Demand Responsible Coverage, Wash. Post, Apr. 8, 1968,

at B-8, col. 1.
41. REPORT OF THE NATIONAL ADVISORY COMMISSION ON CIVIL DISORDERS 383

(Bantam ed. 1968).
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nected programming performed by .them in a single state. The in-
dustry's attack is based on allegations of restraint upon freedom of
expression.12 But would a requirement that the conventional means
of communication give some coverage to the nation's largest racial
minority as a part of their day-to-day programming thwart the in-
dustry's effort to secure freedom of expression? Of course, the first
amendment shields the communications industry and all others from
government censorship. But is this in any way inconsistent with
requiring the industry as a matter of its internal practice to make
some attempt to represent the major social components in our na-
tional life, particularly when dialogue between the races is so ur-
gently needed?
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The "Fairness" Doctrine and the First Amendment: The Significance ame
of the Constitutional Question

cisicWhat I have called the public relations triumph, the exploitation of a
justromantic theory of the first amendment for completely commercial
poliand non-ideological ends, is presently being utilized in a renewed
whiattack on the "fairness" doctrine—particularly the so-called "personal

attack" provision.43 In July 1967 the FCC adopted a provision which
didrequires that when licensees attack the "honesty, character, integrity
c oteor like personal qualities" of a person or group, the licensee must
thefurnish a tape or script to whomever is attacked and offer him--free
botiof charge in most cases—air time for • reply. The Commission de-
tha.fended its rule on the ground that it embodied the first amendment
veugoal stated in New York Times v. Sullivan that "debate on public

issues should be uninhibited, robust, and . . . may well include vehe-
ment, caustic, and sometimes unpleasantly sharp attacks on govern-
ment and public officials."14 in

tarRecently, in the context of the libel field, the Supreme Court in an
8-1 decision decision has emphasized the wide ranging scope afforded to news- T.vbpapers to make "unpleasantly sharp attacks."45 But the Court has Gelyet to focus on the most important aspect of the constitutional princi-
ple enunciated in New York Times v. Sullivan—that the underlying g,pe
goal is debate. Affording newspapers relative immunity from libel sutactions without imposing some obligation that they provide space foufor reply is not constitutionally encouraged debate but judicially

suesupported monologue or, worse, harangue. The application of the ti"fairness" principle to the "personal attack" situation in broadcasting 
pa;is a well considered response to the first amendment goals stated by
shcthe Supreme Court and stands in sharp contrast to judicial silence on
stathe affirmative obligation of newspapers to allow their quarry some ret.
op;

42. See Laurent, Censorship or Responsibility at FCC?, Wash. Post, Apr. 19,
1968, at C-9, col. 5.

43. For a discussion of this attack on. the "fairness" doctrine, see Green,
The Trolib!cd Air: Which Way Fairness?, Wall Street Journal, Apr. 23, 1968,at 18, col. 3.
44. 376 U.S. 254, 270 (1964).
45. St. Amant v. Thompson, 390 U.S. 727 (1963).

562

(7(



•
,'"• Ti

• it.

t. the 1

1.11 IA% the I!

.:111  others ft
.,onsiz.tent

;l't tO 111;11(`

. 111ti in our na.
races is so :Ito

Significamy

.•\ploitation of a
iely commercial

„a in a renewed
e;illed "personal
provision which
e.acter, integrity
-e licensee inte;t
0 • • him—free

ission de-
irst amendment
,..bate on public

--11 include vehe-
tacks on govern-

'me Court in an
!:•orded to news-
the Court has
tutional princi-

,. the underlying-
elity from libel
provide space

'e but judicially
- plication of the
. in broadcasting
!;oals stated by
hcial silence on
ir quarry some

.i:;11. Post, Apr. 19,

.trine, see Green,
Apr. 23, 1963,

•

A Right of Access to the Media?
THE GEORGE WASHINGTON LAW REVIEW

measure of response.

The FCC's performance in the "fairness" area has always been

fairly uneven. One. reason is that the . broadcasting industry has

exhibited a tendency to overreact to the "fairness" principles. More-

over, until quite recently the constitutional position of the "fairness"

doctrine really had not received direct judicial consideration. Re-

cently, however, the Court of Appeals for the District of Columbia, in

Red Lion Broadcasting Co. v. FCC, 4c squarely upheld the constitution-

ality of the "fairness" doctrine as entirely consistent with the first
amendment.

The Supreme Court accepted review in Red Lion but deferred de-
cision until resolution of a similar case in the Seventh Circuit that has

just recently been decided.17 In considering the personal attack and
political editorial rules issued by the FCC subsequent to Red Lion,

which presented issues similar to those in Red Lion, the Seventh
Circuit disagreed with the District of Columbia Circuit. Although it

did not consider the constitutionality of the "fairness" doctrine, the

court held that "In view of the vagueness of the Commission's rules,

the burden they impose on licensees, and the possibility they raise of

both Commission censorship and licensee self-censorship, we conclude

that the personal attack and political editorial rules would contra-

vene the first amendment."48

The facts of Red Lion . are illustrative both of the operation of. the
"personal attack" aspect of the "fairness" doctrine and of the manner
in which the "fairness" doctrine implements debate instead of re-
tarding the objectives of free expression. In November 1964 a Penn-
sylvania broadcaster carried a program by the Rev. Billy James Hargis,
who attacked a book by Fred Cook which had been critical of Barry
Goldwater, the Republican candidate for President. Ceok requested
an opportunity to reply to Hargis, but the radio station said that the
"personal attack" aspect of the "fairness" doctrine required it to
supply free time for reply only if no paid Sponsorship could be
found. The station wished Cook to affirm that he could not obtain
such sponsorship. Cook complained to the FCC, which replied essen-
tially that the station had the duty to make reply time available,
paid or not. The FCC stated that it Was not necessary for Cook to
show that he could neither afford nor find sponsored time before the
station's duty to provide reply time went into effect. The Commission

reasoned that the public interest required that the public be given an

opportunity to learn the other side and that this duty stood even if

46. 381 F.2d 908 (D.C. Cir. 1967).
47. Radio Tele•vision News Directors Ass'n v. United States, 400 F.2d 1002

(7th Cir. 1968).
48. Id. at 1020.
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the expense of the reply time had to be sustained by the station. A
formal order to that effect was. entered and, the station appealed to
the United States court of appeals.

Judge Tarnm for the court of appeals pointed out that federal courts
have continuously hold that regulatory action by the FCC does not
violate the first amendment because broadcasting is a limited access
medium.' 1° He reasoned that fairness does not restrict "free speech"
but implements it:

After having independently selected the controversial issue and having
selected the spokesman for the presentation of the issue in accord with
their unrestricted programming, the Doctrine, rather than limiting the
petitioners' right of free speech, recognizes and enforces the free speech
right of the victim of any personal attack made during the broadcast.50

Judge Tamm approved the FCC's use of the limited access idea to
justify fairness by holding that the purpose of the Federal Communi-
cations Act is to permit the Government to license frequencies with-
out interfering with free speech—licensing which is, after all,
supposed to be in the public interest. However, the irony of allowing
such licensees to "themselves make radio unavailable as a medium
of free speech"51 was at last pointed out by a court. Hopefully, this
kind of analysis will be extended as a matter of constitutional doctrine.
to all components of the communications industry. The economic
interdependence of the media and the fact that the one or two news-
papers which presently exist in our large cities usually also own one
of the important radio and television stations in the community give
the media enormous power for private censorship. What is necessary
is not to point to the lack of a "fairness" principle with regard to the
legal responsibilities - of newspapers but rather to point to the "fair-
ness" principle as a standard which should have some analogue in the
press as well.

Another useful perspective on this problem arises from Judge
Tamm's refusal to hold that the "fairness" principle infringes upon
the political rights of the people, justifying the Commission's rule that
when a licensee has chosen to sponsor a program which presents one
side of an issue and has been unable to obtain "paid sponsorship for
the appropriate presentations of the contrasting viewpoint or view-
points, he cannot reject a presentation otherwise suitable to the li-
censee—and thus leave the public uninformed—on the ground that
he cannot obtain paid sponsorship for that presentation."52 Again,
for government to require some observance to the informing function
of the first amendment seems entirely in order. The broadcasters
contended that the "fairness" doctrine operated as a prior restraint,
i.e., that they were forced to become the "first censors" of all public
interest broadcasting because if a licensee might have to broadcast

49. 381 F.2d at 923.
50. Id. at 924.
51. Id., quoting In re Editorializing by Broadcast Licencees, 13 F.C.C. 1246,

1248 (1949).
52. 11. at 926, quoting Cullman Broadcasting Co., 25 P & F RADIO REG. 893,

897 (FCC 1963).
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an opposing view, indeed give free time to it, it might not broadcast

the particular matter at al1.53 Judge Tamm rejected this argument:

I do not find in the operation of the Fairness Doctrine any restriction
upon the rights of the people to engage in political activities . . . .
Broadcasters alone determine the programs they will carry, the format
to be followed, and the personnel to be utilized in these broadcasts.54

Moreover, he pointed out that no broadcast material is required to be
first submitted to the FCC, and that the licensees' latitude "in the
selection of program material, program substance, and identity of pro-
gram personnel is bounded only by their own determination of the

53. In Radio Television News Directors Ass'n the Seventh Circuit found
a similar argument to be convincing.

['Me Commission's rules are too vague because they lack standards pre-
cise enough to enable a licensee to ascertain whether he is subject to the
rules' obligations. When a licensee considers the vagueness of the rules,
the mandatory and pervasive requirements of the rules, and the threat of
suffering serious sanctions for noncompliance with them, it is likely that
he will become far more hesitant to engage in controversial issue pro-
gramming .or political editorializing.

400 F.2d at 1016.
In Banzhaf v. FCC, No. 21,285 (D.C. Cir. Nov. 21, 1953), the Court of Ap-

peals for the District of Columbia distinguished Radio Television News Di-
rectors Ass'n and at the same time suggested that access to broecieasting
could be required as a first amendment matter- even apart from the "fair-
ness" doctrine The Banzhaf court affirmed an FCC ruling requirjng radio
and television stations which carry cigarette advertising to "devote a signifi-
cant amount of broadcast time to presenting the case against cigarette smok-
ing." Slip opinion at 4. The court attempted to distinsfuish Radio Television
News Directors Ass'n by saying that if the "fairness" doctrine is ultimately
held to ibe unconstitutional it would be because its attempt to assure.
balanced presentation of controversial issues may result in no presentation
of such issues at all. In the cigarette advertising situation, on the other
hand, the court said the first amendment interest is furthered by the Com-
mission's ruling:

But where, as here, one party to a debate has a financial clout and a
compelling economic interest in the presentation of one side unmatched by
its opponent, and where the public stake in the argument is no less than
life itself—we think the purpose of rugged debate is served, not hindered,
by an attempt to redress the balance.

Slip opinion at 36-37. ,
Even that most venerable constitutional cliche, the marketplace of ideas con-

cept of the first amendment, received a candid reappraisal from Judge Bazelon
in his opinion for the court in Benshaf:

A primary First Amendment policy has been to foster the widest possible
debate and dissemination of information on matters of public imporance.
That policy has been pursued by a general hostility toward any deterrents
to free expression. The difficulty with this negative approach is that not
all free speakers have equally loud voices, and success in the maeket-
place of ideas may go to the advocate who can shout loudest or most
often.

Slip opinion at 36 (footnote omitted). This and similar statements in the
court's opinion reflect a newly emerging and more realistic awareness of the
Positive dimension of the first amendment than has characterized the law in
this area in the past. Finally, it should be noted that if the access-oriented
approach to § 315, urged in this article, is adopted, the criticism of the courts
in both Radio News and Banzhaf that the "fairness" doctrine might muzzle
rather than stimulate debate would be met.
54 381 F.2d at 926.
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public interest of their end product."55 To the spectre the industry

is fond of raising that the FCC's disapproval of a licensee's respon-

siveness to the "fairness" doctrine may result in loss of the license at

renewal time, Judge Tamm observed that the Commission had

made it clear that no sanction would be invoked "against any broad-

caster for an honest mistake in judgment."'"

Judge Tamm has taken what may be called a "problem-solving"

approach to constitutional law and the first amendment; he has given

some consideration to making the first amendment work, to analyzing

its practice as well as stating its theory. He concluded:

there is no abrogation of the petitioners' free speech right. On the

contrary, I find that the conduct of the petitioners absent the remedial

procedures afforded the complainant Cook would, in fact, constitute a

serious abridgment of his free speech rights. I find in the Fairness

Doctrine a vehicle completely legal in its origin which implements by

the use of modern technology the "free and general discussion of public

matters [which] seems absolutely essential to prepare the people for

an intelligent exercise of their rights as citizens."57

The Red Lion determination that the duty of the broadcaster to

furnish an unpaid reply to a personal attack was not violative of the

first amendment is an important step in the evolution of a consti-

tutional theory that will be sensitive to the unanticipated power

which the marriage of technology and capital has placed in the

relatively few hands which dominate mass communications. Red Lion

suggests the method by which to build a constitutionally rooted

opinion-making structure. If the Supreme Court affirms Red Lion,

it will augur well for the beginnings of a first amendment theory

which will have contemporary relevance. Otherwise the prospects for

constructing a public forum model, within the context of privately

owned mass media, will be quite dim. And so, ironically, will be the

entire future of private broadcasting. Oddly enough, the ultimate

role of public television is to a considerable extent contingent upon

.whether private broadcasting legally can be required to assume some

measure of public and social responsibility. Perhaps when Red Lion

is finally reviewed by the Supreme Court the centrality of the con-

cept of access to the problem of protecting freedom of expression will

be considered. The presentation of such an issue could not help but

expose the incomplete nature of .the present law in the area where the

law of libel and the first amendment intersect. Hopefully, the Court

will reflect on the new reading of section 315 suggested earlier insofar

as it reveals the necessity to promote access for ideas as well as

protection of ideas once they have been admitted to the forum.

In conclusion, Red Lion is a critical case in many ways. The impor-

tance the broadcasting industry attaches to the case is illustrated by

the substantial briefs amici curiae filed by the major networks in

55. Id.
56. Id. at 929.
57. Id. at 929-30, quoting Grosjean v. American Press Co., 297 U.S. 233, 250

(1936).
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A Right of Access to the Media?
THE GEORGE WASHINGTON LAW REVIEW

support of the station and against the "fairness'eloctrine. The case
may settle the future of program regulation generally, not merely
for public issue programming. At the least, it raises the question of
whether the first amendment should receive a different interpretation
when the new mass media, radio and television, rather than the press,
is involved. Another and broader approach would be to review the
impact of the new technology on all the media when viewed against a
background of economic combinations continuously concentrating the
ownership of the media. Such a review by the Supreme Court might
result in an urgently needed inquiry into whether traditional first
amendment theory should be rethought so that it can Meet the
challenge posed by the alliance of modern capital and technology.
The previous defense of "fairness" is undertaken without being un-

mindful of the problems in the enforcement of the "fairness" doctrine.
Of course these problems exist, but seen from a constitutional per-
spective, many of these difficulties are soluble. Recently a group
attacked the .free use of broadcast time to advertise the Peace Corps.-
Should this and similar problems be solved by hunting about for
some group opposed to the purposes of the Peace Corps and giving
that group free time? Or is it wiser to keep government out of the
business of propoganda? For broadcasting to identify with and echo
governmentally-sponsored positions would be most unfortunate. This
is particularly so since the executive branch often holds a single view
on a variety of controversial issues and is in a strong position to
exert pressure both on the FCC and on the licensed station holders.

• The experience of the mass media in totalitarian countries, as well
as. the experience of French television in a presumably . democratic
country, illustrates the dangers to free discussion of controversial
issues inherent in a close connection between the media and govern-
ment; An illustration of this danger is provided by a recent case in
which a student newspaper editor at a state university refused to
follow a college rule that the paper could- print praise of the state
government but not criticism. The college expelled the editor. A
federal court reinstated him," and the case is now on appeal. There
is an important and fundamental difference—a difference which must
be stressed—between a positive role for the first amendment which is
achieved through a governmentally-sponsored process for stimulating
the interchange of ideas and a positive role for the first amendment
in which the government contributes substantively to the information
process in any institutionalized way. If the new experiment in
public television" can be sufficiently separated from direct political

53. Dickey v. Board of Educ., 273 F. Supp. 613 (M.D. Ala. 1967).
59. See Public Broadcasting Act of 1967, 47 U.S.C. §§ 390-99 (Supp.

1965-67).
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pressures so that it is a governmentally-sponsored structure for in-

fusing a new and non-commercial approach to programming, it will be

successful. But at all costs broadcasting; whether private or public,

must be prevented from becoming a mere conduit ior the views

espoused by the particular political administration in power.

"Equal Time" and the McCarthy Case: A Problem of Access

Reference to another recent case illustrates both the limitations of the

present approach to the affirmative .obligations of broadcasting and

at the same time indicates that the constitutional dimension of the

problem is at last being dimly perceived. The case, McCarthy v.

FCC,"° involves the request of Senator Eugene McCarthy for "eaual

time" to answer the hour-long interview of President Johnson carried

by the three major television networks on December 19, 1967. Sen-

ator McCarthy contended that President Johnson was a "legally qual-

ified candidate" within the meaning of section 315 of the Communi-

cations Act. The FCC denied the Senator's reauest on the ground that

section 315 only applies to legally qualified persons who, among ether

things, had previously announced their candidacies, and that Lyn-

don 'Johnson had not announced his candidacy. As it turned out, the

FCC Was a reasonably good prophet, but at the time it did not seem so.

Moreover, the FCC refused even to give Senator McCarthy a chance

to show that President Johnson was acting as a candidate in fact.

But suppose an incumbent President did not announce his candidacy

until his party's national convention? Would section 315 be unavail-

able to provide "equal time" for announced candidates in the Presi-

dent's party to answer the incumbent President's "non-political"

speeches? What of the opposition candidates? Is it not difficult to

think of a more efficient way to maximize the already significant

institutional aura of an incumbent President and to further minimize

the chances for unseating him?

The court of appeals did give a little encouragement to those who

think that political change can be achieved through conventional

means of communications, however. The court indicated that the

question of the right to "equal time" is a sensitive problem which

requires more than a simple-minded inquiry into whether the prev-

ious speaker is an "announced" candidate. The court therefore sug-

gested that the approach to the problem could not be mechanical.

Moreover, the court provided some guide to a definition: "Program

content, and perhaps other criteria, may provide a guide to reality

where a public figure allowed television or radio time has not an-

nounced for public office.""

But the court nevertheless declared, in an understatement which is

perhaps a disservice to the gravity of the problem, that "no rule in

this sensitive area can be applied mechanically without, in some in-

60. 390 F.2d 471 (D.C. Cir. 1963).
61. Id. at 474.
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stances at least, resulting in unfairness and possible constitutional
implications.""2 This use of governmentally licensed facilities to aid
an incumbent President suggests a kind of media-government alliance
or implicit .endorsement which seems contrary to the basic purposes
of the first amendment. If the central meaning of the first amend-
ment is to allow criticism of government, as some have said, then
unimpeded praise of the government would itself seem to present a
first amendment violation. But the constitutional dimension of the
problem of access to the major communications media is just begin-
ning to be understood.

Conclusion
It would be misleading to ask what the affirmative role of govern-
ment should be in implementation of first amendment goals if that
suggests that the halo which private managers of the media have
long assumed is now, somewhat threadbare, to be placed intact on
government. What must be emphasized is the positive dimension of
the first amendment: The first amendment must he read to require
opportunity for expression as well as protection for expression once
secured. Provision of opportunity for expression is, under an affirm-
ative approach to the first amendment, the responsibility of both
governmentally-controlled as well as privately-controlled means of
communication. No illusions are entertained about government
power as compared with private power. The need is to build counter-
balances into each sector to stimulate them to develop a responsive-
ness to the longing for an information process which is truly partici-
patory. Moreover, any dichotomy which suggests that government
is the ally or that private power is the enemy, or vice versa, of contem-
porary civil liberties is overly simplistic, particularly when the deter-
mination of what is public and what is private becomes an increas-
ingly difficult task.
In the area of communications we are on the verge of a more

comprehensive and sensitive idea of what freedom of expression should
mean in a technological age. The rise of an affirmative approach in
broadcasting indicates that the eighteenth century associations which
still insulate the press are not present in broadcasting, making
possible a more realistic appraisal of the electronic media. But there
is a need for such an appraisal of other forums as well—forums such
as the press and public facilities, whose capacities for censorship
have received little attention until recently. Similarly, attempts to
identify prccedures created to assure debate with the suppression of
ideas must be understood for what they are: the unreflecting use of
hallowed symbols for purposes which are antithetical to debate and
discussion.

62. Id.
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.106 reads as follows: "No license shall be
network organization, or to any person di-
rectly controlled by or under common con-
zwork organization, for more than one stand-
station where one of the stations covers

the service area of the other station, or for
broadcast station in any locality where the
ard broadcast stations are so few or cf such
.ability (in terms of coverage, power, fre-
er related matters) that competition would

restrained by such licensing."
3.107—Dual network operation. TI is reg-
ues that: "No license shall be issue i to a
...least station affiliated with a network or7
lich maintains more than one network:

this regulation shall not be applicable if
not operated .i,iihultaneuusly, Or if there

al overlap in the territory served by the
:..ns comprising each such network." In its
Report of October 11, 1941, the Commis-
the indefinite suspension of this regula-

s no occasion here to consider the validity of
)7, since there is no immediate threat of its

the Commission.
_!.108—Control by .networks of station rates.
.on found that NBC's affiliation contracts

• )vision empowering tile network to reduce
Itwork- rate, and thereby to reduce the corn-
Ned by the station, if the station set a lower
twork national advertising than the rate

• the contract for the network programs.
vision the station could not sell time to a
tiser for less than it would cost the adver-
:lit the time from NBC. In the words of
.--iident, "This mea:Is Simply that a national
ild pa:- tne same price for the station

NAT. BROADCASTING CO. v. U. S. 209

190 Opinion of the Court.

whether he buys it through one source or another source.
It means that we, do not believe that our stations should
go into competition with ourselves." (Report, p. 73.)
The Commission concluded that "it is against the

public interest for a station licensee to enter into a contract
with a network which has the effect of decreasing its
ability to compete for national business. We believe that
the public interest will best be served and listeners sup-
plied with the best programs if stations bargain freely
with national aclvel tisers." (Report, p. 75.) Accord-
ingly, the Commission adopted Regulation 3.10S, which
provides as follows: "No license shall be granted to a
standard broadcast station having any contract, arrange-
ment, or understanding, express or implied, with a net-
work organization under which the station is prevented or
hindered from, or penalized for, fixing or altering its rates

.for the sale of broadcast time for oilier than the network's
programs."

The appellants attack the validity of these Regulations
along many fronts. They contend that the Commission
went beyond the regulatory powers conferred upon it by

• the Communications Act of 1934; that •even if the Com-
mission were authorized by the Act to deal with the mat-
ters comprehended by the Regulations, its action is never-
theless invalid because the 'Commission misconceived the
scope of the Act, particularly:; 31:1 which with the
application of the anti-trust laws to the radio industry;
that the Regulations are arbitrary and capricious; that
if the .Communications Act of 1934 were construed to
authorize the promulgation of the RegulatiotH, it would
be an unconstitutional delegation of legislative power;
and that, in any event, the Regulations abridge the appel-
lants' r4.i1t of free speech in violation of the 1'ir,1 Amend-
ment. We are thus called upon to determine whether
Congress has authorized the Commission to exercise the
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power asserted by the Chain Broadcasting Regulations,

and if it has, whether the Constitution forbids the exercise

‘pf such authority.
------ Federal regulation of radio 3 begins with the Wireless

Ship Act of June 24, 1910, 36 Stat. 629, which forbade any

steamer carrying or licensed to carry fifty or more persons

to leave any American port unless equipped with efficient

apparatus for radio communication, in charge of a skilled

operator. The enforcement of this legislation was en-

trusted to the Secretary of Commerce and Labor, who was

in charge of the adm' nistration of the marine naviga-

tion laws. But it was not until 1912, when the United

States ratified the first international radio treaty, 37 Stat.

1565, that the need for general regulation of radio com-

munication became urgent. In order to fulfill our obliga-

tions under the treaty, Congress enacted the Radio Act

of August 13, 1912, 37 Stat. 302. This statute forh.ado

the operation of radio apparatus without a license from

the Secretary of Commerce and Labor; it also allocated

certain frequencies for the use of the Government, and

imposed restrictions upon the character of wave emis-

sions, the transmission of distress signals, and the like.

The enforcement of the Radio Act of 1912 presented no

serious problems prior to the World War. Questions of

interference arose only rarely because there were more

than enough frequencies for all the stations then in exist-

ence. The war accelerated the development of the art,

however, and in aL.921_the first standard broadcast stations

3 The history of federal regulation of radio communication is sum-

marized in Herring and Gross, Telecommunications (1936) 239-8(3;

Administrative Procedure in Government Agencies, Monograph of the
Attorney General's Committee on Administrative Procedure, Sen. Doc.

No. 186, 76th Cong., 3d Sess., Part 3, dealing with the Federal Com-

munications Commion, pp. S2-8-1; 1 S ,colow, Law of Radio Broad-

casting (1939) 38-61; Donovan, Origin and Development of Radio

Law (1930).
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.d by the Chain Broadcasting Regulations,
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:ity.
-ulation of radio 3 begins with the Wireless
me 24, 1910, 36 Stat. 629, which forbade any
Mg or licensed to carry fifty or more persons
sxaerican port unless equipped with efficient
radio communication, in charge of a skilled
.e enforcement of this legislation was en-
Secretary of Commerce and Labor, who was
the administration of the marine naviaa-
ut it was not until 1912, when the United
the first international radio treaty, 37 Stat.
need for general regulation of radio corn-

-came urgent. In order to fulfill our obliga-
-se treaty, Congress enacted the Radio Act
Ap12, 37 Stat. 302. This statute forbade
Mir. radio apparatus without a license from
of Commerce and Labor; it also allocated
ncies for the use of the Government, and
ictions upon the character of wave emis-
smission of distress signals, and the like.
:nent of the Radio Act of 1012 presented no
:ns prior to the World War. Questions of
rose only rarely because there were more
requencies for all the stations then in exist-
:r accelerated the development of the art,
_n 1921 the first standard broadcast stations

f federal regulation of radio communication is sum-
:4 and Gross., Telecommunications (1936) 230-SO;
rocedure in Government Agencies, Monograph of the
s Committee on Administrative Procedure, Sen. Doc.
ag., 3d SCS., Part 3, dealing with the Federal Com-
mission, pp. 52-84; 1 Socoiow, Law of Radio Broad-

; Donovan, Origin and Development of Radio
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were established. They grew rapidly in number, and by
1923 there were several hundred such stations throughout
the country. The Act of 1912 had not set aside any par-
ticular frequencies for the use of private broadcast sta-
tions; consequently. the Secretary of Commerce selected
two frequencies, 730 and 833 kilocycles, and licensed all
stations to operate upon one or the other of these chan-
nels. The number of stations increased so rapidly, how-
ever, and the situation became so chaotic, that the Sec •
retary, upon the re c ommendation of the National Radic
Conferences which met in Washington in 1923 and 1924,
established a policy of assigning specified frequencies .to
particular stations. The entire radio spectrum was di-
vided into numerous bands, each allocated to a particular
kind of service. The frequencies ranging from 550 to 1500
kilocycles (96 channels in all, since the channels were sep-
arated from each other by 10 kilocycles) were assigned to
the standard broadcast stations. But the problems
created by the enormously rapid development of radio
were far from solved. The increase in the number of
channels was not enough to take care of the constantly
growing number of stations. Since there were more sta-
tions than available frequencies, the Secretary of Com-
merce attempted to find room for everybody by limiting
the power and hours of operation of stations in order that
several stations might use the same channel. The num-
ber of stations multiplied so rapidly, however, that by No-
vember, 1925, there were almost 600 stations in the coun-
try, and there were 175 applications for new stations.
Every channel in the standard broadcast band was, by
that time, already occupied by at least one station, and
many by several. The new stations could be accommo-
dated only by extending the standard broadcast band, at
the expense of the other types of services, or by imposing
still greater limitations upon time and power.- The Na-
tional Radio Conference which met in November, 1925,
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opposed both of these methods and called upon Congr
ess

to remedy the situation through legislation.

The Secretary of Commerce was powerless to deal 
with

the situation. It had been held that he could not deny a

license to an otherwise legally qualified applicant on
 the

ground that the prof osed station would interfere 
with

existing private or Government stations. Hoover v. In-

tercity Radio Co., 52 App. D. C. 339, 286 F. 1003. And

on April 16, 1926, an Illinois district court held that t
he

(
Secretary had no pov er to impose restrictions as to fre-

quency, power, and licurs of operation, and that a stati
on's

use of a frequency not assigned to it was not a violation 
of

the Radio Act of 1912. United States v. Zenith Radio

Corp., 12 F. 2d 614. This-was followed on July 8, 1926, by
-

an opinion of Acting Attorney General Donovan that t
he

Secretary of Commerce had no power, under the Radio
 Act

of 1912, to regulate tie power, frequency or hours of op-

eration of stations. 33 Ups. Atty. Gen. 126. The n
ext

day the Secretary of Commerce issued a statement ab
an-

doning all his efforts to regulate radio and urging that t
he

stations undertake self-regulation.

But the plea of the Secretary went unheeded. From

July, 1926, to February 23. 1027. when Congress enacted

the Radio Act of 1027, 44 Stat. 1162, almost 200 new sta-

tions went on the air. These new stations used any fre-

quencies they desired. reaarciless of the interference there-

by caused to others. Existing stations changed to other

frequencies and increased their power and hours of opera-

tion at will. The result was confusion and chaos. With

everybody on the air, nobody could be heard. The situa-

tion became so intolerable that the President in his mes-

sage of December 7, 1026, appealed to Congress to enact

a comprehensive radio law:

"Due to the decisions of the courts, the authority of

the department [of Commerce] under the law of 1912

has broken down; many more stations have been operat-

a

1

1
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Mg than can be accommodated within the limited number
of wave lengths available; further stations are in course of
construction; many stations have departed from the
scheme of allocations set down by the department, and the
whole service of this most important public function has
drifted into such chaos as seems likely, if not remedied,
to destroy its great. value. I most urgently recommend
that this legislation should be speedily enacted." (H. Doc.
483, 69th Cong., 2d Sess., p. 10.)
The plight into w lich radio fell prior to 1927 was at-

tributable to certain .)asic facts about radio as a means of
communication—its facilities are limited; they are not
available to all Who may wish to use them; the radio
spectrum simply is not large enough to accommodate
everybody. There is a fixed natural limitation upon the
number of stations that can operate without -interfering
with one another.' Regulation of radio was therefore as
vital to its development as traffic control was to the de-
velopment of the automobile. In enacting the Radio Act
of 1927, the first comprehensive scheme of control over
radio communication, Congress acted upon the knowledge
that if the potentialities of radio were not to be wasted,
regulation was essential.
The Radio Act of 1927 created the Federal Radio Com-

mission, composed of five members, and endowed the Com-
mission with wide licensing and regulatory powers. We
do not pause here to enumerate the scope of the Radio
Act of 1927 and of the authority entrusted to the Radio
Commission, for the basic provisions of that Act are in-
corporated in the Communications Act of 1934, 48 Stat.
1064, 47 U. S. C. § 151 et seq., the legislation immediately
before us. As we noted in Federal Communications
Comm'n v. Pottsville Broadcasting Co., 309 U. S. 134, 137,

'See Morccroft, Princip!es of Radio Communication (3d ed. 1933)
355-402; Terman, Radio Engineering (2d ed. 1937) 593-645.
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"In its essentials the Communications Act of 1934 [so

far as its provisions relating to radio are concerned] de-

rives from the Federal Radio Act of 1927. . . . By this

Act Congress, in order to protect the national interest in-

volved in the new and far-reaching science of broadcasting,

"formulated a unified and comprehensive regulatory sys-

tem for the industry. The common factors in the ad-

ministration of the various statutes by which Congress had

supervised the differer t modes of communication led to

the creation, in the Act of 1034, of the Communications

Commission. But the objectives of the legislation have

remained substantially unaltered since 1927."

Section 1 of the Communications Act states its "purpose

of regulating interstate and foreign commerce in com-

munication by wire and radio so as to make available, so

far as possible, to all the people of the United States a

rapid, efficient, Natiun-wide, and world-wide wire and

radio communication service with adequate facilities at

reasonable charges." Section 301 particularizes this gen-

eral purpose with respect to radio: "It is the purpose of this

Act, among other things, to maintain the control of the

United States over all the channels of interstate and for-

eign radio transmission; and to provide for the use of such

channels, but not the ownership thereof, by persons for

limited periods of time, undor licenses granted by Federal

authority, and no such license shall be construed to create

any right, beyond the terms, conditions, and pericds of the

license." To that end a Commission composed of seven

members was created, with broad licensing and regulatory

powers.
Section 303 provides:
"Except as otherwise provided in this Act, the Commis-

sion from time to time, as public convenience, interest, or

necessity requires, shall—

(a) Classify radio stations;
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(b) Prescribe the nature of the service to be rendered
by each class of licensed stations and each station within
any class;

• • •

(f) Make such regulations not inconsistent with law as
it may deem necessary to prevent interference between sta-
tions and to carry out the provisions of this Act . . .;
(g) Study new uses for radio, provide for experimental

uses of frequencies, and generally encourage the larger and
more effective use of radio in the public interest;

• • •
(i) Have authority to make special regulations appli-

cable to radio stations engaged in chain broadcasting;
• • • •

(r) Make such rules and regulations and prescribe such
restrictions and conditions, nut, inconisient with law, ae
may be necessary to carry out the provisions of this
Act. . . ."
The criterion governing the exercise of the Commission's

licensing power is the "public interest, convenience, or
necessity." §§ 307 (a) (d), 309 (a), 310, 312. In addi-
tion, § 307 (b) directs the Commission that "In consider-
ing applications for licenses, and modifications and renew-
als thereof, when and insofar as there is demand for the
same, the Commission shall make such distribution of
licenses, frequencies, hours of operation, and of power
among the several States and communities as to provide a
fair, efficient, and equitable distribution of radio service
to each of the same."
The Act itself establishes that the Commission's powers

are not limited to the engineering and technical aspects
of regulation of radio communication. Yet we are asked
to regard the Commission as a kind of traffic officer, polic-
ing the wave lengths to prevent stations from interfering
with each other. But the Act does not restrict the Com-
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mission merely to supervision of the traffic. It puts upon eh
the Commission the burden of determining the composi- of
don of that traffic. The facilities of radio are not large a
enough to accommodate all who wish to use them. Meth-

ods must be devised for choosing from among the many b(
who apply. And since Congress itself could not do this, ar
it committed the task to the Commission.
The Commission was, however, not left at large in per-

forming this duty. The touchstone provided by Con-
gress was the "public interest, convenience, or necessity," t(
a criterion which "is as ,oncrete as the complicated factors
for judgment in such a f eld of delegated authority permit."
Federal Cornmunicatior.s Comm'n v. Pottsville Broadcast-
ing Co., 309 U. S. 134, 138. "This criterion is not to be
interpreted as setting a standard so indefinite as to.
confer an unlimited power. Compare New York Central ii

Securities Co. v. United States, 287 U. S. 12, 24. The re-
quirement is to be interpreted by its context, by the nature
of radio transmission and reception, by the scope, ellarae- a
ter and quality of services . . ." Federal Radio COMT12'71
v. Nelson Bros. Co., 289 U. S. 266, 285.
— The "public interest" to be served under the Communi-
cations Act is thus the interest of the listening public in
"the larger and more effective use Of radio." § 303 (g).
The facilities of radio are limited and therefore precious;
they cannot be left to wasteful use without detriment to
the public interest. "An important element of public
interest and convenience affecting the issue of a license
is the ability of the licensee to render the best practicable
service to the community reached by his broadcasts."
Federal Communications C0111111'11 v. Sanders Radio Sta-
tion, 309 U. S. 470, 475. The Commission's licensing func-
tion cannot be discharged, therefore, merely by finding
that there are no technological objections to the granting
of a license. If the criterion of "public intereA" were
limited to such matters, how could the Commission
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choose between two applicants for the same facilities, each

of whom is financially and technically qualified to operate

a station? Since the very inception of federal regulation

by radio, comparative considerations as to the services to

be rendered have governed the application of the stand-

ard of "public interest, convenience, or necessity." Sec

Federal Communications Comm'n v. Pottsville Broadcast-

ing Co., 309 U. S. 134, 138 n. 2.
The avowed aim of the Communications Act of 1034 wa$.

to secure the moximarn benefits of radio to all the peop1(

of the United States To that end Congress endowed thE

Communications Commission with comprehensive power

to promote and realize the vast potentialities of radio.

Section 303 (g) provides that the Commission shall "gen-

erally encourage the larger and more effective use of radic,

in the public interest"; subsection (i) gives the Commis.

sion specific "authority to make special regulations appli-

cable to radio stations engaged in chain broadcasting";

and subsection (r) empowers it to adopt "such rules and

regulations and prescribe such restrictions and conditions,

not inconsistent with law, as may be necessary to carry out

the provisions of this Act."
These provisions, individually and in the aggregate, pre-

clude the notion that the Commission is empowered to

deal only with technical and engineering impediments to

the "larger and more effective use of radio in the public

interest." We cannot find in the Act any such restriction

of the Commission's authority. Suppose, for example,

that a community can, because of physical limitations,

be assigned only two stations. That community might be

deprived of effective service in any one of several ways.
More powerful stations in neorby cities might blanket out

the signals of the local stations so that they could not be

heard at all. The stations might interfere with each other

so that neither could be clearly heard. One station might

dominate the other with the power of its signal. But
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the community could be deprived of good radio service

in ways less crude. One man, financially and technically p(

qualified, might apply for and obtain the licenses of both th

stations and present a single service over the two stations, re

thus wasting a frequency otherwise available to the area.

The language of the Act does not withdraw such a situa- a.

tion from the licensing and regulatory powers of the

Commission, and there is no evidence that Congress did c.

not mean its broad language to carry the authority it

expresses.
In essence, the Chain Broadcasting Regulations repre-

sent a particularizatic n of the Commission's conception

of the "public interest" sought to be safeguarded by Con-

gress in enacting the Communications Act of 1934. The

basic consideration of policy underlying the Regulations

is succinctly stated in its Report: "With the number of

radio channels limited by natural factors, the public inter-

est demands that those who arc entrusted with the avail-

able channels shall make the fullest and most effective

use of them. If a licensee enters into a contract with a

network organization which limits his ability to make the

best use of the radio facility assigned him, he is not serv-

ing the public interest. . . . The net effect [of the prac-

tices disclosed by the investigation] has been that broad-

casting service has been maintained at a level below that

possible under a system of free competition. Having so

found, we would be remiss in our statutory duty of en-

couraging 'the larger and more effective use of radio in

the public interest' if we were to grant licenses to persons

who persist in these practices." (Report, pp. 81, 82.)

We would be asserting our personal views regarding the

effective utilization of radio were we to deny that the Com-

mission was entitled to find that the large public aims of

the Communications Act of 1934 comprehend the consid-

erations which moved the Commission in promulgating

the Chain Broadcasting Regulations. True enough, the
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Act does not explicitly say that the Commission shall have
power to deal with network practices found inimical to
the public interest. But Congress was acting in a field of
regulation which was both new and dynamic. "Congress
moved under the spur of a widespread fear that in the
absence of governmental control the public interest might
be subordinated to r ionopolistic domination in the broad-
casting field." Federal Communications C omm'n v. Potts-
ville Broadcasting Co., 309 U. S. 134, 137. In the context
of the developing p .oblems to which it was directed, thi
Act gave the Commission not niggardly but expansive
powers. It was giv3n a comprehensive mandate to "en-
courage the larger and more effective use of radio in the
public interest," if need be, by making "special regula-
tions applicable to radio stations engaged in chain broad-
casting." § 303 (g) (i).

Generalities unrelated to the living problems of radio
communication of course cannot justify exercises of power
by the Commission. Equally so, generalities empty of all
concrete considerations of the actual bearing of regula-
tions promulgated by the Commission to the subject-
matter entrusted to it, cannot strike down exercises of
power by the Commission. While Congress did not give
the Commission unfettered discretion to regulate all
phases of the radio industry, it did not frustrate the pur-
poses for which the Communications Act of 1934 was
brought into being by attempting an itemized catalogue
of the specific manifestations of the general problems for
the solution of which it was establishing a regulatory
agency. That would have stereotyped the powers of the
Conunission to specific details in regulating a field of enter-
prise the dominant characteristic of which was the rapid
pace of its unfolding. And so Congress did what experi-
ence had taught it in similar attempt, at regulation, even
in fields where the subject-matter of regulation was far
less fluid and dynamic than radio. The essence of that

531555-44-1S
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experience was to define broad areas for regulation and to

establish standards for judgment adequately related in

their application to the problems to be solved.

For the cramping construction of the Act pressed upon

us, support cannot be found in its legislative history.

The principal argument is that § 303 (i), empowering the

Commission "to make special regulations applicable to

radio stations engaged in chain broadcasting," intended

to restrict the scope of the Commission's powers to the

technical and engineerfng aspects of chain broadcasting.

This provision comes I rom § 4 (h) of the Radio Act of

1927. It was introduc2d into the legislation as a Senate

committee amendment to the House bill (H. R. 9971, 69th

Cong., 1st Sess.) Th 's amendment originally read as

follows: •
"(C) The commission, from time to time, as public

convenience, interest, or necessity requires, shall—

• •

(j) When stations are connected by wire for chain

broadcasting, determine the power each station shall use

and the wave lengths to be used during the time stations

are so connected and so operated, and make all other reg-

ulations necessary in the interest of equitable radio serv-

ice to the listeners in the communities or areas affected by

chain broadcasting."
The report of the Senate Committee on Interstate Com-

merce, which submitted this amendment, stated that un-

der the bill the Commission was given "complete au-

thority . . . to control chain broadcasting." Sen. Rep.

No. 772, 69th Cong., 1st Sess., p. 3. The bill as thus

amended was passed by the Senate, and then sent to con-

ference. The bill that emerged from the conference com-

mittee, and which became the Radio Act of 1927, phrased

the amendment in the general terms now contained in

§ 303 (i) of the 1934 Act: the Commission was authorized

"to make special regulations applicable to radio stations

••1•R
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engaged in chain broadcasting." The conference reports
do not give any explanation of this particular change in
phrasing, but they do state that the jurisdiction conferred
upon the Commission by the conference bill was substan-
tially identical with that conferred by the bill passed by
the Senate. See Sen. Doc. No. 200, 69th Cong., 2d Sess.,
P. 17; H. Rep. 18S6, 69th Cong., 2d Sess., p. 17. We agree
with the District Court that in view of this legislative his-
tory, § 303 (i) cann( t be construed as no broader than the
first clause of the S mate amendment, which limited thP
Commission's authority to the technical and engineering
phases of chain broadcasting. There is no basis for as-
suming that the conference intended to preserve the first
clause, which was of limited scope, and abandon the sec-
ond clause, which was of general scope, by agreeing upon
a provision which was broader and more comprpile-n,ire
than those it supplanted.'

5 In the course of the Senate debates on the conference report upon
the bill that became the Radio Act of 1927, Senator Dill, who was in
charge of the bill, said: "While the commission would have the power
under the general terms of the bill, the bill specifically sets out as one
of the special powers of the commission the right to make specific
regulations for governing chain broadcasting. As to creat ng a mon-
opoly of radio in this country, let me say that this bill absolutely pro-
tects the public, so for as it can protect them, by giving the commis-
sion full power to refuse a license to anyone who it believes will not
serve the public interest, convenience, or neces,ity. It specifically pro-
vides that any corporation guilty of monopoly shall not only not re-
ceive a license but that its license may be revoked; and if after a cor-
poration has received its license for a period of three years it is then
discovered and found to be guilty of monopoly, its license will be re-
voked. . . . In addition to that, the bill contains a provision that no
license may be transferred from one owner to another without the
written consent of the commission, and the commission, of course, hav-
ing the power to proTect against a monopoly, must give such protec-
tion. I wish to state further that the only way by which monopolies
in the radio business can secure control of radio here, even for a lim-
ited period of time, will be by the commission becoming servile to
them. Power must be lodged somewhere, and I myself ant unwilling
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A totally different source of attack upon the Regul
a-

tions is found in § 311 of the Act, which authorizes
 the

Commission to withhold licenses from persons convi
cted

of having violated the anti-trust laws. Two conten
tions

are made—first, that this provision puts considerat
ions

relating to competition outside the Commission's c
oncern•

before an applicant has been convicted of monopo
ly or

other restraints of trade, and second, that, in any e
vent,

the Commission misconceived the scope of its power
s un-

der g 311 in issuing fr e Regulations. Both of these con-

tentions are unfound 3d. Section 311 derives from § 13

of the Radio Act of 1927, which expressly comman
ded,

rather than merely authorized, the Commission to 
refuse

a license to any perscn judicially found guilty of 
having

violated the anti-trust laws. The change in th
e 1934

Act was made, in the words of Senator Dill, the 
manager

of the legislation in the Senate, because "it seem
ed fair

to the committee to do that." 78 Cong. Ree. 8825. The

Commission was thus permitted to exercise its judgm
ent

as to whether violation of the anti-trust laws dis
qualified

an applicant from operating a station in the "pub
lic in-

terest." We agree with the District Court tha
t "The

• necessary implication from this [amendment in 1934
] was

that the Commission might infer from the fact t
hat the

applicant had in the past tried to monopolize radio,
 or had

engaged in unfair methods of competition, that t
he dispo-

sition so manifested would continue and that if i
t did it

would make him an unfit licensee." 47 F. Supp. 940,

944.
That the Commission may refuse to grant a lic

ense to

persons adjudged guilty in a court of law of c
onduct in

violation of the anti-trust laws certainly does n
ot. render

to assume in advance that the commission pro
posed to be created will

be servile to the desires and demands of g
reat corporations of this

country." 68 Cong. Rec. 2881.

/./
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irrelevant consideration by the Commission of the effect
of such conduct upon the "public interest, convenience,
or necessity." A licensee charged with practices in con-
travention of this standard cannot continue to hold his
license merely because his conduct is also in violation of
the anti-trust laws and he has not yet been proceedec
against and convicted. By clarifying in § 311 the scope
of the Commission's authority in dealing with persons con-
victed of violating the anti-trust laws, Congress can hardly
he deemed to have limited the concept of "public interest'
so as to exclude all considerations relating to monopoly
and unreasonable reJtraints upon commerce. Nothing ir
the provisions or history of the Act lends support to tin
inference that the Commission was denied the power to
refuse a license to a station not operating in the "public
interest," merely hecniise its misconduct happened te
an unconvicted violation of the anti-trust laws.

Alternatively, it is urged that the Regulations consti-
tute an ultra vires attempt by the Commission to enforce
the anti-trust laws, and that the enforcement of the anti-
trust laws is the province not of the Commission but of the
Attorney General and the courts. This contention mis-
conceives the basis of the Commission's action. The
Commission's Report indicates plainly enough that the
Commission was not attempting to administer the anti-
trust laws:
"The prohibitions of the Sherman Act apply to broad-

casting. This Commission, although not charged with
the duty of enforcing that law, should administer its
regulatory powers with respect to broadcasting in the light
of the purposes which the Sherman Act was designed to
achieve. . . . While many of the network practices raise
serious questions under the antitrust laws, our jurisdiction
does not depend on a showing that they do in fact consti-
tute a violation of the antitrust laws. It is not our func-
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tion to apply the antitrust laws as such. It is our duty,

however, to refuse licenses or renewals to any person who

engages or proposes to engage in practices which will pre-

vent either himself or other licensees or both from making

the fullest use of radio facilities. This is the standard of

public interest, convenience or necessity which we must

apply to all applicatic ns for licenses and renewals. . . .

We do not predicate oar jurisdiction to issue the regula-

tions on the ground that the network practices violate

the antitrust laws. We are issuing these regulations be-

cause we have found ..hat the network practices prevent

the maximum utilizat on of radio facilities in the public

interest." (Report, pp. 46, 83, 83 n. 3.)

We conclude, therei ore, that the Communications Act

of 1934 authorized the Commission to promulgate regu-

lations designed to correct the abuses disclosed by its in-

vestigation of chain broadcasting. There remains for

consideration the claim that the Commission's exercise of

such authority was unlawful.
The Regulations are assailed as "arbitrary and capri-

cious." If this contention means that the Regulations

are unwise, that they are not likely to succeed in accom-

plishing what the Commission intended, we can say only

that the appellants have selected the wrong forum for such

a plea. What was said in Board of Trade v. United States,

314 If. S. 534, 548, is relevant here: "We certainly have

neither technieal competence nor legal authority to pro-

nounce upon the wisdom of the course taken by the Com-

mission." Our duty is at an end when we find that the

action of the Commission was based upon findings sup-

ported by evidence, and was made pursuant to authority

granted by Congress. It is not for us to say that the

"public interest" will be furthered or retarded by the

Chain Broadcasting Regulations. The responsibility be-

longs to the Congress for the grant of valid legislative

authority and to the Commission for its exercise.

.4.01,11,•••••Y
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It would be sheer dogmatism to say that the Commis-
sion made out no case for its allowable discretion in for-
mulating these Regulations. Its long investigation dis-
closed the existences of practices which it regarded as con-
trary to the "public interest." The Commission knew
that the wisdom of any action it took would have to be
tested by experience: "We are under no illusion that the
regulations we are adopting will solve all questions of pub-
lic interest with respect to the network system of program
distribution. . . . '1 he problems in the network field are
interdependent, and ihe steps now taken may perhaps op-
erate as a partial solution of problems not directly dealt
with at this time. Such problems may be examined again
at some future time after the regulations here adopted
have been given a fair trial." (Report, p. 88.) The
problems with which the Commission attempted to deal
could not be solved at once and for all time by rigid rules-
of-thumb. The Commission therefore did not bind itself
inflexibly to the licensing policies expressed in the Regu-
lations. In each case that comes before it the Commis-
sion must still exercise an ultimate. judgment whether the
grant of a license would serve the "public interest, con-
venience, or necessity." If time and changing circum-
stances reveal that the "public interest" is not served by
application of the Regulations, it must be assumed that
the Commission will act in accordance with its statutory
obligations.

Since there is no basis for any claim that the Commis-
sion failed to observe procedural safeguards required by
law, we reach the contention that the Regulations should
be denied enforcement on constitutional grounds. Here,
as in New York Central Securities Corp. v. United States,
287 IT. S. 12, 24-25, the claim is made that the standard of
"public in tere., t" governing the exercise of the powers dele-
gated to the Commission by Congress is so vague and in-
definite that, if it be construed as comprehensively as the

4,
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words alone permit, the delegation of legislative authority

is unconstitutional. But, as we held in that case, "It is a

mistaken assumption that this is a mere general reference

to public welfare without any standard to guide deter-

minations. The purpose of the Act, the requirements it

imposes, and the context of the provision in question show

the contrary." Ibid. See Federal Radio Comm'n v. Nel-

son Bros. Co., 289 U. S. 266, 285; Federal Communications

Comm'n v. Pottsville Broadcasting Co., 309 U. S. 134, 137-

38. Compare Pananu: Refining Co. v. Ryan, 293 U. S.

388, 428; Intermountain Rate Cases, 234 U. S. 476, 486-

89 United States v. Lowden, 308 U. S. 225.

We come, finally, to an appeal to the First Amendment.

The Regulations, even if valid in all other respects, must

fall because they abridge, say the appellants, their right

of free speech. If that be so, it would follow that every

person whose application for a license to operate a Sia-

tion is denied by the Commission is thereby denied his

constitutional right of free speech. Freedom of utterance

is abridged to many who wish to use the limited facilities

of radio. Unlike other modes of expression, radio inher-

ently is not available to all. That is its unique character-

istic, and that is why, unlike other modes of expression, it

is subject to governmental regulation. Because it cannot

be used by all, some who wish to use it must be denied.

But Congress did not authorize the Commission to choose

among applicants upon the basis of their political, eco-

nomic or social views, or upon any other capricious basis.

If it did, or if the Commission by these Regulations pro-

posed a choice among applicants upon some such basis,

the issue before us would be wholly different. The ques-

tion here is simply whether the Commission, by announc-

ing that it will refuse licenses to persons who engage in

specified network practices (a basis for choice which we

hold is comprehended within the statutory criterion of
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"public interest"), is thereby denying such persons the
constitutional right of free speech. The right of free
speech does not include, however, the right to use the fa-
cilities of radio without a license. The licensing system
established by Congress in the Communications Act of
1934 was a proper exercise of its power over commerce.
The standard it provided for the licensing of stations was
the "public interest, convenience, or necessity." Denial
of a station license on that ground, if valid under the Act,
is not a denial of free speech.
A procedural poin t calls for just a word. The District

Court, by granting ti e Government's motion for summary
judgment, disposed of the case upon the pleadings and
upon the record made before the Commission. The court
below correctly held that its inquiry was limited to review
of the evidence before the Commission. Trial de novo of
the matters heard by the Commission and dealt with in its
Report would have been improper. See Tqug Bros. v.
United States, 280 U. S. 420; Acker v. United States, 298
U. S. 426.

Affirmed.

MR. JUSTICE BLACK and MR. JUSTICE RUTLEDGE took no
part in the consideration or decision of these cases.

MR. JUSTICE MURPHY, dissenting:

I do not question the objectives of the proposed regula-
tions, and it is not my desire by narrow statutory interpre-
tation to weaken the authority of government agencies
to deal efficiently with matters committed to their juris-
diction by the Congress. Statutes of this kind should be
construed so that the agency concerned may be able to
cope effectively with problems which the Congress in-
tended to correct, or may otherwise perform the func-
tions given to it. But we exceed our competence when
we, gratuitously bestow upon an agency power which the

.57
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TO 3
FCC 60-970

PUBL2:C NOTICE 91874'-'
July 29, 1960

COMMISSION POLICY
ON .PROGRAMMING

[110:307, 5110:326, 553:24] Commission programming 
policy.

The communication of ideas by means of radio and
television is a form of expression entitled to protection
against abridgement by the First Amendment. The
fact that one may not engage in broadcasting without
first obtaining a license does not mean that the terms
of such a license may be so framed as to unreasonably
abridge the free speech protection of the First
Amendment. While the Commission must determine
whether the total program service of broadcasters is
reasonably responsive to the needs and interests of
the public they serve, it may not. ccndition the grant,
denial or revocation of a broadcast license upon its
own subjective determination of whit is or is not a
good Frogram. Responsibility for he selection and
presentation of broadcast material ultimately
devolves upon the individual station licensee. How-
ever, since broadcasters are required to program
their stations in the public interest, convenience and
necessity, the -CP CtC"") f-p-c)4,e3orn to prngrprn iq

not absolute. The Commission may not grant, modify
or renew a broadcast station license without finding
that the operation of the station is in the public
interest. A significant element of the public interest
is the broadcaster's service to the community, and
programming is of the essence of radio service. The
licensee must make a diligent, positive and continuing
effort to discover and fulfill the tastes, needs and
desires of the service area. The licensee must also
assume responsibility for all material broadcast
through the facilities of the station, including advertis-
ing material, and must take all reasonable measures
to eliminate any false, rmsleacling, or deceptive matter
and to avoid abuses of over-commercialization. This
duty may not be delegated.

[551:304, 553:24] Programming information required
of applicants„

The Commission recognizes as major elements of
broadcast programming, which must be considered- in
determining whether operation of a broadcast station
serves the public interest, (1) opportunity for local
self-expression, 4:2) development and use of local.
talent, (3) programs for children, (4) religious pro-
grams, (5) educational programs, (6) public affairs

20 RR Page 1901
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proc-Trarns, !,3'; political broadcasts:,
:agricultural. pr rni,• :0; news prorams,

weather and market reports, (12,, sports programs,
1.3) service to minority groups and entertainment.
These categories are not intended as a rigid mold or
fixed formula for station operation, but the principal
ingredient of the licensee's obligation to operate his
station in the public interest is a diligent, positive and
continuing effort to discover and fulfill the tastes,
needs and desires of the community or service area.
Licensees and applicants will be required, in the future,
to furnish a detailed statement with each application for
new facilities, modification or renewal as to the
measures taken and the efforts made to determine the
tastes, needs and desires of the community or service
area, and the manner in which the applicant proposes
to meet those needs and des:Li-es. The applicant must
show that he has made a canvass of the listening public
and that he has consulted with leaders in the community
life, professional and eleemosynary orgi.nizations, etc.

[553:24] CGmrnerr.ial vs. sustaining prorams.

There is no public interest basis for distinguishing
between sustaining and commercially spcnsored
programs it. evaluating station performauce. However,
the licensee must retain the flexibility to accommodaten.11,14, needs

÷t awAs-":1et'

REPORT AND STATEMENT OF POLICY RE: COMMISSION EN BANG
PROGRAMMING INQUIRY *

The Commission en bane, by Commissioners Ford (Chairman), Bartley, Lee,Craven and Cross, with Commissioner Hyde dissenting and CommissionerKing not participating, adopted the following statement on July 27:

On October 3, 1957 the Commission's Network Study Staff submitted its reporton network broadcasting. While the scope and breadth of the network study asset forth in Order Number issued November al, 1955 encompassed acomprehensive study of programming, it soon became apparent that due tofactors not within the central of the staff or the committee consideration ofprogramming would be subject to substtantial delay making it impracticablethat the target dates for the over-all report could be met in the programarea. The principal reasons were: a the refusal of certain programdistributors and producers to provide the committee's staff with certaininformation which necess.;.tated protrccted neLYotiations and ultimately legalaction .:FCC, v. Ralph Cohn, e ai„ , 15-I F. Supp, 899 [15 RR 20851); and (o)the fact that a coincidental and collateral investigation into certain practiceswas instituted by the Department of Tustke. Accordingly the network studystaff report recommended th,it the study of programming be continued andcompleted, The Director of the Network Study in his memorandum oftransm.ittal of the Ne work Sttidv. Reiwrt

* 25 F.R. 7291, August 3, 1960.

Page 1902
Report No. 13-29 (8/3/60)
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'The staff re2-rets 1ha it was unable to include .in the report its
findings and c.c.)nciusis m its study of prograniming. it is
estimated that more than one-fourth of the time of the staff was
expended in this area. However, the extended negotiations and
litigation with some non-network program producers relative to
.supplying financial data necessary to this aspect of the study
made it impossible to obtain this information from a sufficient
number of these program producers to draw definitive conclu-
sions on all the programming issues. Now that the Commission's
right to obtain this information has been sustained, it is the hope
of the staff that this aspect of the study will be completed and the
results included in a supplement to the report. Unless the study
of programming is completed, the benefit of much labor on this
subject will have 'been substantially lost."

As a result on February 26, 1959, the Commission issued its "Order for
Investigatory Prpceeding, Docket No, 12782. That Order stated that during
the course of the Network Study and otherwise, the Commission had obtained.
information and data regarding the acquisition, production, ownership,
distribution, sale, licensing and exhibition of programs for television broad--
c astin7. Also, that information and data had been augmented from other
sources in.cludin hearings before Committee of Congress and from the
Depart:rin',: of .3 and that the Commiss:on had determined that an over-
all inquiry should be made to determine the f .-cts with respect to the television
network program selection process. On November 9, 1959, the proceeding
instituted by the Commission's Order of February 26, 1959 was amended and
enlarged to inclu.de a general inquiry with respect to programming to
determine, arno other things, whether the general standards heretofore
laid down by the Commission for the guidance of broadcast licensees in the
selection of programs and other material intended for broadcast are currently
adequate; whether the Commission should, by the exercise of its rule-
making power, set out more detailed and precise standards for such broad-
casters; whether the Commission's present review and consideration in the
field of programming and advertising are adequate, under present conditions
in the broadcast industry; and whether the Comthission's authority under the
Communications Act of 1934, as amended, is adequate, or whether legislation
should be recommended to Con.gress.

This inquiry was heard by the Commission en bane between December 7, 1959,
and February 1, 1960, and consumed 19 days in actual hearings. Over 90
witnesses testified relative to the problems involved, made suggestions and
otherwise contributed from their background and experience to the solution of
these pro:Dion-is. 3ral. additional statements were submitted. The record
in the en 1.),-.)nc portion of the inquiry consisted of 3,775 pages of transcript
plus 1,030 paes of exhibits. The interim • Report of the staff of the Office of
Network Study was submitted to the Commission for consideration on June 15,
1960.

The Commission will make every effort to expedite its consideration of the
entire docket proceeding and will take such definitive action as the Commission
determines to be warranted. However, the Commission. feels that a general
stal. of /-)0 I it y re snonsive to the issues in the en ban c in.quirv is warranted
at this time.

20 RR Page 1903



Fe!
REPORTS

13
OF THE COMM!SS7ON

Prr o the en b-a.n:- *he Comm..ssion had made Its pos.:tion clear that,
in 1uil..1Un2 its oblIgat...on to operate in the public interest. a broadcast station
is expe, ted to exerreasonable care and prudence w:..th respect to its
broadcast material In order to assure that no matter is broadcast which will
deceive or mislead the public. In view of the extent of the problem existing
with respect to a number of licensees involving such practices as deceptive
qLL'.z shows and payola which had become apparent, the Commission concluded
that ..-.:ertain proposed amendments to our Rules as well as proposed
lee.:slation would p.7: ov:.de a basis for substantial improvements. Accordingly,
or. February we adopted a Notice of Proposed Rule Making to deal
with fixed quiz and other non-bona fide contest programs in.volving intellectual
skirl. These rules would proh.bit the broadcasting of such programming unless
a.ccompan.led by an announcement which would in all cases describe the nature
of the program in a manner to sufficiently apprise the audience that the events
quesn are spo:Lta.n.eous or actual measures of knowledge or

ntelle -,tual skiill. Anrounrements would be Made at the beghirting and end of
each program. Moreover, the proposed rules would require a station, if it

provr from networks., to be assured si:mA.arly that the net-
work program has an ac.-.:;ompanving announcement of this nature. This, we
beheve, wou]d go a lrr g way toward preventing any reT:ur.r.'ence of problems
SG .h .as those en.-_ourred in the recent quiz show p-,:ograrns.

We have also felt that th.i.s sort of conduct should be prohibited by statute.
Accordingly, .we sugcrested lt.- gislation designed to make it a crime for anyone
to w:.1fully and knowingly participate or cause .another to participate in or cause
to be -::road ...-ast a program of intellectual skA.1 or knowledge where the outcome
thereof is prearranged or predetermined. Without the above-described

;.he s rev.uld.Wry limi!,ed to its iiLeflsillg
fun.:7ti.on.. The Comm.Isson. cannot reach networks thre -:;tly or advertisers,
proda.:ers, sporsors and others who, in one capacity or another, are
associated with the presentation of radio and television programs which may
deceive the Estering or viewing publ.ic..1t is our view that this proposed
legislation will hel.p to assure that every contest of intellectual skill or
knowledge that Ls broadcast will be in fact a bona fide contest. Under this
proposal, all these persons responsible in any wa..7 for t1.-Le broadcast of a
de,7:eptive prcizrarn of this type would be penalized. Because of the far

effects of radio and television, we believe such sanctions to be
desirable.

The C.:omrnission proposed. on. February 5, :960 that a new section be added to
the Commissor. s rules would require the licensee of radio broadcast
staton.s to adopt ,ippropt-ate procedures to prevent the practke of payola

emploi.'ees. Here again the stardard of due d.i.ligence would have
to be met. by. -he .1::::ensee. We have also approved on. Febru-try i the language
of proposed le2.:311.4....or would .:.mpose r;:r.irrrn.a.1 pen.Tiltes for failure to
ant.oun...e cpon or ed prof.2.z. ams., su: h as payola .and o+rne r s involving hidden
p,-,yrne.n+s or other (:,or,s:.der.a.t.ions. This proposal looks toward amending the
Un.Aed St,3tes Code to provide fines up to $5, 0!..-"0 or imprisonment up to one
ver or both, for y..clators. It would proh:;13:1 the payment to any person or
+he re .:e..4)t, of p,i.vment person for the purpose of hayin.g as a part of the

or ether or television. show unless
:1S T3. par+ of 4-he m.terial has been

pad for or furnished. The Commission now has no threct jurisdiction over
the employees of a broadcast station with. respect to this type of activity. The
imposi'Thr. of a rrimirll penalty appears to us to be an. effective rnin.n.er for

Page *.'?"4 Report No. 13 21 ,f3,/ 3,160)
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dealing with this practice. in addition, the Commission has made related

legislative proposals with respect. to fines, temporary suspension of licenses

and temporary restraining orders.

In view of our mutual interest with the Federal Trade Commission an
d in order

to avoid duplication of effort, we have arrived at an arrangement whereby
 any

information obtained by the FOC which might be of interest to FTC willbe call
ed

to that Commission's attention by our staff. Similarly, FTC will advise our

Commission of any information or data which it acquires in the cou.rse of
 its

investigations which might be pertinent to matters under jurisdiction of 
the

FCC. This is an understanding supplemental to earlier liaison arran
gements

between FCC and FTC.

Certain legislative proposals recently made by the Commission ai re
lated to

the instant inquirv have been mentioned. It is appropriate now to consider

whether the statu.ory authority of the Commission with respect to p
rogramming

and program practices is, in other respects, adequate.

In considering the extent of the Commission's authority in the area
 of pro-

gramming it is elsential. first to examine the limitations imposed u
pon it by

the First Amendr-ient to the Constitution and Section 326 of the Communicaiions

Act.

The First Amend -nen': to the United States Constitution reads as follows:

"Congress shall make no law respecting an establishment of religi
on

u.1.- pi 01111)11111T: thc: frcc cxrcie thereof; or abridging the freedo
m of

speech, or of the press; or the right of the people peaceably to

assemble, and to petition the Government for a redress of grievances."

Section 326 of the Communications Act of 1934, as amended, provi
des that:

"Nothing in this chapter [Act] shall be understood or construed to

give the Commission the power of censorship over the radio com-

munications or signals transmitted by any radio station, and no

regulation or condition shall be promulgated or fixed by the Commis-

sion which shall interfere with the right of free speech by means of

radio communication,"

The communication of ideas by means of radio and television is a 
form of

expression entitled to protection against abridgement.by the First 
Amendment

to the Constitution. In United States v. Paramount Pictures, 334 U.S. 131,

166 (1948) the Supreme Court stated:

'We have no doubt that. moving pictures, like newspapers and radi
o

are included in the press whose freedom is guaranteed by the k'ir st

Amendment."

As recently as 1954 in Superior Films v. Department of Educati
on:, :346 U.S.

5R7 Dom-ills in a -oncurring opinion stated:

"Motion pictures are, of course, a different medium of expression

than the radio, the stage, the novel or the magazine. But the First

Amendment draws no distinction between the various methods of

communicating ideas."

20 RR Page 1905
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free. snee:7:i prutec,tion of the First Amendment 5.8 not confined
solely- to the exposition of ideas nor is it required that the subject matter of
the cer,1:nu:-.,.1c.:1,tion. be possessed of some value to society. in Winters v.
New York, 333 U.S. 507, 510 ;1948) the Supreme Court reversed a conviction
based upon a violation of an ordinance of the City of New York which made it
punishable to distribute printed matter devoted to the publication of accounts
of criminal deeds and pictures of bloodshed, lust or crime. In this connection
the Court said:

"We do not accede to appellee's suggestion that the constitutional
protection for a free press applies only to the exposition of ideas.
The line between the informing and the entertaining is too elusive
for ti-Le protection of that basic right . Though we can see
nothing of a.nv possible value to society in these magazines, they
are as much entitled to the protection of free speech as the best
of literature.'

Notwithstanclin the forevoing authorities, the right to the use of the airwaves
is conditioned upon the issuance of a license under a statutory scheme estab-
lished by Congress in the Communications Act in th'2 proper exercise of its
power over :ornmercc,. 1/ The question therefore arises as to whether
because of the characteristics peculiar to broadcasting which justifies the
government in regulating itOperation through a lic2nsing system, there
exists the basis for a distinction as regards other media of mass communica-
tion with respect to application of the free speech provisions of the First
Amendment? In other words, does it follow that because one may not engage
in broadcasting without first obtaining a license, the terms thereof may. be so
framed as to unreasonably abridge the free speech protection of the First
Amendment?

We recognize that the broadcasting medium presents problems peculiar to
itself which are not necessarily subject to the same rules governing other
media of communication. As we stated in our Petition in Grove Press, Inc.
and Readers Subscription, Inc. v. Robert K. Christenberry ftCase No. 25, 861)
filed in the U.S. Court of Appeals for the Second Circuit, "radio and TV
programs enter the home and are readily available not only to the average
normal adult but also to children and tb the emotionally immature . . .
Thus, for example, while a nudist magazine may be within the protection of
the First Amendment . . the televising of nudes might well raise a serious
question of programming contrary to 18 U.S. C. §1464 . Similarly,
regardless of whether the 'four-letter words' and sexual description, set forth
in 'Lady Chatterley's Lover,' (when considered in the context of the whole
book) make the book obscene for mailability purposes, the utterance of such
words or the dcoiction of such. sexual activity on radio or TV would raise
s:m:lar irterest and Section 1464 questions.' Neverthelss :it is essential
to keep in mind that the basic principles of freedom of speech and the press
like the FIrst Amendmen,.'s .cornmand do not vary. 2/

1/ NBC v. United States, 319 U.S. 190 (1943)

2/ Burstvn v, 'Wilson, 343 U S. 495, 503 (1952)

Paw. C.Qi.) Report No. 13-29 (8/3/60)
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service of broadcasters is reasonably responsive .to the interests and needs

of the public they serve, it may not condition the grant, denial or revocation

of a broadcast license upon its own subjective determination of what is or is

not a good program. To do so would 'lay a forbidden burden upon the exercise

of liberty protected by the Constitution." 3/ The Chairman of the Commission

during the course of his testimony recently given before the Senate independent

Offices Subcommittee of the Committee on Appropriations expressed the point

as follows:

'Mr. Ford. When it comes to questions of taste, unless it is down-

right profanity Or obscenity, 1 do n.ot think that the Commission has

any part in it.

" I don't see how we could possibly go out and say this program is good

and that. program is bad. That would be a direct violation of the law."

In. a s.17- lar vein Mr Whitney North. Se.y:moi...7.7.. President-elect of the Ameri:an

Bar Association, stated during the course of this proceeding that while the

Comrni ssion may inquire of licensees what they have done to c3...•-,ers.-7-iitze the

needs of the .cornriunity they propose to serve, the Commssior. may not

impose upon them its private notions of what the pubth-, ought to hear. 5/

Nevertheless, se,,reral witnesses in this proceeding have advanced persuasive

arguments urging us to require licensees to present spe':ific types of progt ams

on the theory that such action would enhance freedom of expression rather than

tend to abridge i.t. With respect to this proposition we are constrained to roint

out that the First Amendment forbids governmental assert_c.:.1 in.

aid of free speer:h, as well as governmental action repressive of it. The

protection against abridgement of freedom of speech and press flatly forbids

governmental. interference, benign or otherwise. The First Amendment

"while regarding freedom in religion, in speech and printing and in assembling

and petitioning the government for redress of grievances as fundamental and

precious to all, seeks only to forbid that Congress should meddle therein."

(Powe v. United '81-a-i-.7e—s, 10. F, ;2d) 147).

As recently as 1959 in Farmers Educational and Cooperative Union of America

v. WDAY, :Inc., 3E0 U.S. 525., the Supreme Court succinctly stated:

— expressly applying this country's tradition of free expression

to the Leld of radio broadcasting,. Congress has from the first

-emphatically forbidden the Commission to exerse any power of

censorship over radi.o communication."

3/ Cantwell v, Con.necti',-..ut:, 310 U.S. 926, .307.

of o 
-nes Sen.ute., li Congress:

775.

21.(.1,1.,,on on IT R. : 7 7fr:t pc1";'e

5/ Memorandum of Mr. Whitney North Seymour., Special Counsel to the

National Association of Broadcasters at page 7.
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An exouToin.,-,tion of the forecroinc: authorities, .sel-ves to explain why the day-to-day up,.e.eo!.ico of a brcleast station :.s 1.7r.:.reeirily tile responsibility of theindividual station licensee. ndeed, Congress provided in Section 3(h) of the'(Communieaions Act that a person engaged in radio broadcasting shall not bedeemed a common carrier. Hence, the Commission in administering the Actand the courts in interpreting it have consistently maintained that responsibility

i
for the selection and presentation of broadcast material ultimately devolvesupon the individual station licensee, and that the fulfillment of the publicinterest requires the free exercise of his independent judgment. Accordingly,the Communications Act 'does not essay to regulate the business of the licensee.The Commission is given no supervisory control of the programs,- of businessmanagement or of policy- . . . Congress intended to leave competition in thebusiness of broadcasting where it found it . 0 0 " 6/ The regulatory
responsibility of the Commission in the broadcast field essentially involves themaintenance of a balance between the preservation of a free competitive
broadcast system, on the one hand, and the reasonable restriction of that
freedom inherent in the public interest standard provided in the Communica-
tions Act, on the other.

addition, there app€ ars a second problem quite unrelated to the question ofcensors-hip 'hat cuio r,ter into the Commission's .assumption of supervision
over program content, The Commission's role as a practical matter, let
alone a lef-zal mc- ter, cannot be one of pi of, r am dic+ation or program super-vision. In this connection we think the words of justice Douglas are
particularly appropriae.

The music selected by one bureaucrat may be as offensive to some asit ip qnroliirr: to n4-ners.. The news cornmen4..atr,r chosen to report on
the events of the thiv may give overtones to the news that pleases the
bureaeerat but which rile the audienee. The political
philosophy which one radio sponsor exudes may be thought by the
official who makes up the programs as the best for the welfare of the
people. But the man who listens to it . . may think it marks the
destruction of the Republic . . • Today it is a business enterprise
workine cut a radio program under the auspices of government.
Tomorrow it may be a dominant, political or religious group. . .
Once a man is forced to submit to one type of program, he can be
forced to submit to another. It may be but a short step from a
culturel pzoi2r am to political prosyi-am Thr- strength of
our system is in the di:-nity, resourcefulness and the intelligence of
our people. Our confidence is in their abiLity- to make the wisest
choice. That system cannot flourish if regimentation takes hold." 7/

Having diseussed the liy.yo...3.4.-.ions upon the Commission in the consideration of
prc,4ran-o-nine, there rerilans for discussion the exceptions to those limitations
and the area of affirmative responsibility whien fle Commission may
appropL':Giy exer eise under its statutory obligation to End. that the public
interest, eceveiience and necessity will be served by the granting of a license
to hrc.,adeast.

: r S. u S. 4 0, 47 O `.,Yi

Public Utilities Commission v. Pollak, 343 U.S. 451, 468, Dissenting
Opinion,
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In view :).f the. fact, that a broadcaster is required to prouram his station ‘'.4

in the public interest, convenience and necessity.. it follows despite the

limitations of the First Amendment and Section 326 of the Act) that his

freedom to program is not absolute. The Commission does not conceive that

it is barred by the Constitution or by statute from exercising any responsi-

bility with respect to programming. It does conceive that the manner or

extent of the exercise of such responsibility can introduce constitutional or

statutory questions. It readily concedes that it is precluded from examining

a program for taste or content, unless the recognized exceptions to censor-

ship apply: for example. obscenity, profanity, indecency, programs inciting

to riots, programs designed or inducing toward the commission of crime,

lotteries, etc. These exceptions, in part, are written into the United States

Code and, in part, are recognized in judicial decision. See Sections 1304,

1343 and 1464 of Title 18 of the United States Code ilotteries, fraud by radio,

utterance of obscene, indecent or profane language by radio), It must he

added that such traditional or legislative exceptions to a strict application of

the freedom of speech requirements of the United States Constituion may Nvery

well also convey wider scope in judicial interpretation as applied to licens.c1

radio than they have had or would have as applied to other communications

media, The Ccrim:ssion's petition in the Grcve case, supra, urged the court

not unnecessarii. r to refer to broadcasting, in its opinion, as had the District

Court. Such reference subsequently was not made though it must be Dointici

out there is no evidence that the motion made by the FCC was a contributi.12

factor. It must nonetheless be observed that this Commission conscientiously

believes that it should make no policy or take any action which would viola:e

the letter or the spirit of the censorship prohibitions of Section 326 of the

Communications Act.

As stated by the Supreme Court of the United States in Joseph Burstyne, Inc, v
.

Wilson, supra:

it 
e Nor does it follow that motion pictures are necessarily

subject to the precise rule governing any other particular method

of expression. Each method tends to present its own peculiar

problem. But the basic principles of freedom of speech and the

press, like the First Amendment's command, do not vary. Those

principles, as they have frequently been enunciated by this Court.

make freedom of expression the rule,"

A reyiev,' of the Communications Act as a whole clearly reveals that the founda-

tion of the Commission's authority rests upon the public interest, convenience

and necessity, 8/ The Commission may not grant, modify or renew a

broadcast station license without finding that the operation of such station is

in the public interest. Thus, faithful. discharge of its statutory responsibilities

is absolutely necessary in connection with the implacable requirement that the

Commission approve no such. application for license unless it finds that

interest, convenience and necessity would be served, While the public inter-

est standard does not provide a blueprint of all of the situations to which it

may apply, it does contain a sufficiently pr ecise definition of authority so as

to enable the Commission to properly deal with the many and varied occasio:is

Whit. \ C.: 1;. :LI)i)11( LltiOn A sn1iant element of the public

8/ Sections 307(d), 308, 309, inter alia
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interest is the broad-zaster's service to the community. In the case of NBC v.• United States, 319 U.S. 190, the Supreme Court described this aspect of thepublic interest as follows:

An important element of public interest and convenience affectingthe issue of a license is the ability of the licensee to render the
best practicable service to the community reached by broadcasts. • • The Commission's licensing function cannot be discharged,therefore, merely by finding that there are no technological
objections to the granting of a license. If the criterion of 'publicinterest' were limited to such matters, how could the Commissionchoose between two applicants for the same facilities, each of
whom is financially and technically qualified to operate a station?Since the very inception of federal regulation by radio, compara-
tive considerations as to the services to be rendered have governedthe application of the standard of 'public interest, convenience ornecessity.'"

Moreover, apart from this broad standard which we will further discuss in amoment, there are certain other statutory indications.

It is generally recognized that programming is of ;he essence of radio service.Section 307,1D) of the communications Act requires the Commission to "makesuch distribution of licenses - among the sev2ral States and communitiesas to provide a fair, efficient and equitable distribution of radio service toeach of the same." Under this section the Commission has consistentlylicensed stations with the end objective of either providing new or additionalprogramming service to a community, area or state, or of providing a newor additional "outlet" for broadcasting from a community, area or state.Implicit in the former alternative is increased radio reception; implicit in thelatter alternative is increased radio transmission and, in this connection,appropriate attention to local live programming is required.

i
Formerly by reason of administrative policy, and since September 14, 1959,by necessary implication from the amended language of Section 315 of theCommunications Act, the Commission has had the responsibility for determinigwhether licensees "afford reasonable opportunity for the discussion of conflict-ing views or, „ssues of public importance." This responsibility usually is ofthe generic kind and thus, in the absence of un.' usual circumstances, is notexercised with regard to particular situations but rather in. terms of operatingpolicies of stations as viewed over a reasonable period of time. This, in thepast, has meant a review, usually in terms of filed complaints, in connectionwith the applications made each three year period for renewal. of stationlicenses, liovic_wer, that has been a practice largely traceable to workloadnecessities, and therefore not so limited by law. Indeed the Commissionrecently has expressed its views to the Congress that it would be desirable toexercise a greater discretion with respect to the length of licensing periodswithin the maximum three year license period provided by Section 307(d). Ithas also init7.ated rulemaking to this end„

The found on i I:1;e. A tn of LH.° acic astirc:i was laid in the RadioAct of 1.92."1 when Congress placed Liie basic responsibii.ity for all matter broad-cast to the public at the grass roots level in the hands of the station licensee.That obligation was carried forward into the Communications Act of 1934, and

Page 19.0
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remain unaltered and undivided. The licensee, is, in effect, a "trustee"%i:T- •

in the sense that his license to operate his station imposes upon him a non-

delegable duty to serve the public interest in the community he had chosen- to

represent as a broadcaster.

Great confidence and trust are placed in the citizens Who have qualified as
broadcasters. The primary duty and privilege to select the material to be
broadcast to his audience and the operation of his component of this powerful
medium of communication is left in his hands. As was stated by the Chairman

in behalf of this Commission in recent testimony before a Congressional

Committee: 9/

"Thus far Congress has not imposed by law an affirmative program-

ming requirement on broadcast licenses. Rather, it has heretofore

given licensees a broad discretion in the selection of programs. In

recognition of this principle, Congress provided in Section 3(h) of the

Communications Act that a person engaged in radio broadcasting

shall not be deemed a common carrier. To this end the Commission

in administering the Act and the courts in interpreting it have con-

sistently maiatained that responsibility foi the selection and presenta-

tion of broadcast material ultimately devo_ves upon the individual

station licensee and that the fulfillment of such responsibility requires

the free exer.-.:ise of his independent judgment."

As indicated by former President Hoover, then Secretary of Commerce, the

Radio Conference of 1922-25:

"The dominant element for consideration in the radio field is, and
always will b, the great body of the listening public, millions in

number, country wide in distribution. There is no proper line of

conflict between the broadcaster and listener, nor would I attempt

to array one against the other. Their interests are mutual, for
without the one the other could not exist.

"There have been few developments in industrial history to equal
the speed and efficiency with which genius and capital have joined

to meet radio needs. The great majority of station owners today
recognize the burden of service and gladly assume it. Whatever
other motive may exist for broadcasting, the pleasing of the

listener is always the primary purpose . .

'The greatest public interest must be the deciding factor. I presume

that few will dissent as to the correctness of this principle, for all

will agree that public good must ever balance private desire, but
its acceptance leads to important and far-reaching practical effects,
as to which there may not be the same unanimity, but from which,

nevertheless, there is no logical escape."

9/ Testimony of Frederick W. Ford, May 16, 1960 before the Subcommittee
on Communications of the Committee on Interstate & Foreign Commerce,

United States Senate.
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The :onfines of the licensees duty are set by the t!eneral standard '"the public
interest, convenience or necessity, 10.1` The. initial and principal execution
of that standard, in terms of the area he is licensed to serve, is the obligation
of the licensee. The principal ingredient of such obligation consists of a
diligent, positive and continuing effort by the licensee to discover and fulfill
the tastes, needs and desires of his service area. If he has accomplished this,
he has met his public responsibility. It is the duty of the Commission, in the
first instance, to select persons as licensees who meet the qualifications laid
down in the Act, and on a continuing basis to review the operations of such
licensees from time to time to provide reasonable assurance to the public that
the broadcast service it receives is such as its direct and justifiable interest
requires.

Historically it is interesting to note that in its review of station performance
the Federal Radio Commlssion sought to extract the general principles of
broadcast service which should 1.)1 guide the licensee in his determination of
the public interest and 2) be employed by the Com.-nission as an "index" or
general frame of reference in evaluating_ the licensee's discharge of his public
duty. The Commission attempted no precise defin- tion of the components of
the public interest but left the discernment of its limit to the practical operatioi
of broadcast regulatic no 7t required existing stations to report the types of
servic.e whi:h1-;.ad beea provided and called on the public to express its views
and preferences as to programs and other broadcast services. It sought
information from as many sources as were available in its quest of a fair and
equitable basis for the selection of those who migh... wish to become licensees
and the supervision of those who already engaged in broadcasting.

The spirit in which the Radio Commission approached its unprecedented task
was to seek to chart a course between the need of arriving at a workable
concept of the public interest in station operation, on the one hand, and the
prohibition laid on it by the First Amendment to the Constitution of the United
States and by Congress in Section 29 of .the Federal. Radio Act against censor-
ship and interference with free speech, on the other. The Standards or guide-
lines which evolved from that process, in their essentials, were adopted by
the Federal. Communications Commission and have remained as the basis for
evaluation of broadcast service. They have in the main, been incorporated
into various codes and manuals of network and station operation.

It is emphasized, that these standards or guidelines should in no sense consti-
tute a rigid mold for station performance, nor should they be considered as a
Commission formula for broadcast service in the public interest. Rather,
they should be considered as incEcia of the types and areas of service which,
on the basis of experience, have usually been accepted by the broadcasters as
more or less included in the practical definition of comm.unity needs and
interests.

Broad.7.as4:-:.nv licensees must assume responsibility for all material which is
broadcast through their facilities. Thi.s :includes all programs and advertising
material which !hey present to the public.. With respect to ,advertising material
the licensee has the adcb.t.lonal responsibility- to take all reasonable measures
40 chin: nate ar.,/ false inLsle-adLng, or de, ept:.ve matter and to avodd abuses

10/ Cf. Communications Act of 1934, as amended, inter alia, Secs. 307, 309.
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with respect to tho toudl amount of time devoted to advertising continuity

as well as the frequency with which regular programs are interrupted for

advertising messages. This duty is personal to the licensee and may not be

delegated. He is obligated to bring his positive responsibility affirmatively

to bear upon all who have a hand in providing broadcast matter for transmis-

sion through his facilities so as to assure the discharge of his duty to provide

acceptable program schedule consonant with operating in the public interest

in his community. The broadcaster is obligated to make a positive, diligent

and continuing effort, in good faith, to determine the tastes, needs and

desires of the public in his community and to provide programming to meet

those needs and interests. This again, is a duty personal to the licensee and

may not be avoided by delegation of the responsibility to others.

Although the individual station licensee continues to bear legal responsibility

for all matter broadcast over his facilities, the structure of broadcasting, as

developed in practical operation, is such - especially in television - that, in

reality, the station licensee has little part in the creation, production,

selection and control of network program offerings. Licensees place

'practical reliai,ce" on networks for the selection and supervision of netwcrk

programs whicil, of course, are the principal broadcast fare of the vast

majority of tele‘,ision stations throughout the country. 11/

In the fulfillmen4 of his obligation the broadcaster should consider the tasles,

needs and desires of the public he is licensed to serve in developing his p:•o-

gramming and should exercise conscientious efforts not only to ascertain

them but also to carry them out as well as he reasonably can. He should

reasonably attempt to rriPet 11 such needs and interests on an equitable basis,

Particular areas of interest and types of appropriate service may, of coa:se,

differ from community to community, and from time to time. However, the

Commission does expect its broadcast licensees to take the necessary steps

to inform themselves of the real needs and interests of the areas they serve,

and to provide programming which in fact constitutes a diligent effort, in good

faith, to provide for those needs and interests_

The major elements usually necessary to meet the public interest, needs and

desires of the community in which the station is located as developed by the

industry, and recognized by the Commission, have included (1) Opportunity

for Local Self-Expression, (2) The Development and Use of Local Talent, (3)

Programs for Children, (4) Religious Programs, (5) Educational Programs,

(6) Public Affairs Programs, C7) Editorialization by Licensees, i8) Political

Broadcasts, (9) Agricultural Programs, (10) News Programs, ,,'.11) Weather

and Market Reports, (12) Sports Programs, f;13) Servi:::e to Minority Groups,

(14) Entertainment Programming,

The elements set out above are neither all-embracmg nor constant. We re-

emphasize that they do not serve and have never been intended as-a rigid

mold or fixed formula for station operation. The ascertainment of the needed

elements of the broadcast matter to be provided by a particular licensee for

11/ The Commission, in recognition of this problem as it affects the

licensees, has recently recommended to the Congress enactment of

legislation providing for direct regulation of networks in certain

respects,
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the audience he :s oblitlated to serve remains primarily the function of thelicensee. His honest and prudent judgments 'will be accorded great weightby the Commission., Indeed, any other course would tend to substitute thejudgment of the Commission for that of the licensee.

The programs provided first by 'chains" of stations and then by networks havealways been recognized by this Commission as of great value to the stationlicensee in providing a well-rounded community service. The importance ofnetwork programs need not be re-emphasized as they have constituted anintegral part of the well-rounded program service provided by the broadcastbusiness in most communities.

Our own observations and the testimony in this inquiry have persuaded us thatthere is no public interest basis for distinguishing between sustaining andcommercially sponsored programs in evaluating station performance.However, this does not relieve the station from responsibility for retaining theflexibility to accommodate public needs.

Sponsorship of public affairs, and other similar programs may very wellencourage broadcasters to greater efforts in these vital areas. This is borneout by statements made in this proceeding in which it was pointed out thatunder modern conditians sponsorship fosters rather than diminishes theavailability of important public affairs and 'cultural" broadcast programming.There is some convincing evidence, for instance, that at the network levelthere is a direct relation between commercial spo;lsorship and 'clearance" ofpublic affairs and other 'cultural" programs. Agency executives have testifiedthat there is unused advertising support for public affairs type programming.The networks and sortie stations have scheduled these types of programsduring 'prime time.

The Communications Act 12/ provides that the Commission may grantconstruction permits and station licenses, or modifications Or renewalsthereof, "only upon written application" setting forth the information requiredby the Act and the Commission's Rules and Regulations. If, upon examinationof any such application, the Commission shall find the public interest,convenience and necessity would be served by the granting thereof, it shallgrant said application. If it does not so find, it shall so advise the applicantand other known parties in interest of all objections to the application and theapplicant shall then be given an opportunity to supply additional information.if the Commission cannot then make the necessary finding, the application isdesignated for hearing and the applicant bears the burden of providing proofof the public interest.

During OUT hearings there seemed to be some misunderstanding as to thenature and use of the -` statistical" data regarding programming and advertisingreaui red by our appli-.ation forms. We wish to stress that no one may besummarily judged as to the service he has performed on the basis of theinformation contained in his•application. As we said long ago‘.'

12/ Seton 308,;a).,
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"It should be emphasized that the statistical data before the
Commission constitute an index only of the manner of operation of
the stations and are not considered by the Commission as conclu-
sive of the over-all operation of the stations in question.

-277-al 4/

"Licensees will have an opportunity to show the nature of their
program service and to introduce other relevant evidence which
would demonstrate that in actual operation the program service of
the station is, in fact, a well rounded program service and is in
conformity with the promises and representations previously made
in prior applications to the Commission." 13/

As we have said above, the principal ingredient of the licensee's obligation to
operate his station in the public interest is the diligent, positive and continuing
effort by the licensee to discover and fulfill the tastes, needs and desires of
his community or service area, for broadcasi, service.

To enable the Commission in its licensing fur ctions to make the necessary
public interest finding, we intend to revise Part IV of our application forms to
require a statement by the applicant, whethei for new facilities, *renewal 4)r
modification, as to: (1) the measures he has taken and the effort he has rneicle
to determine the tastes, needs and desires of his community or service area,
and (2) the manner in which he proposes to riaet those needs and desires.

Thus we do not intend to guide the licensee aim-1g the path of programming; on
the contrary the licensee must find his own path with the guidance of those whom
his signal is to '3erve. We will thus steer cicar of the bans of censorship
without disregarding the public's vital interest. What we propose will noi. 'ue
served by pre-planned program format submissions accompanied by compli-
mentary references from local citizens. What we propose is documented
program submissions prepared as the result of assiduous planning and
consultation covering two main areas: first, a canvass of the listening public
who will receive the signal and who constitute a definite public interest figure;
second, consultation with leaders in community life — public officials,
educators, religious, the entertainment media, agriculture, business, labor —
professional and eleemosynary organizations, and others who bespeak the
interests which make up the community.

By the care spent in obtaining and reflecting the views thus obtained, which
clearly cannot be accepted without attention to the business judgment of the
licensee if his station is to be an operating success, will the standard of
programming in the public interest be best fulfilled. This would not ordinarily
be the case if program formats have been decided upon by the licensee before
he undertakes his planning and consultation, for the resul.t would show little
stimulation on the part of the two local groups above referenced. And it is the
composite of their contributive planning, led and sifted by the expert judgment
of the licensee, which will assure to the station the appropriate attention to the
public interest which will permit. the Commission to find that a license may
issue. By his narrative development, in his application, of the planning,

13/ Public Notice (98501), September 20, 1946, 'Status of Standard Broadcast
Applications"
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shapira, rev:s:ng„ (reating, dis,:.ard:rtg and evaluation of program-
min thus .'oe..Te'ved or cils:uSsed. the 1,s7ensee dis:.}-.ars,es the public interest
fet of h. s business calling without Government dict.ation or supervision and
pern.tts the Cornmiss'.on to &scharge its responsibility to the public without ,
invasion of spheres of freedom properly denied to it. By the practicality and
specificity of his narrative the licensee facilitates the application of expert
judgment by the Commission. Thus, if a particular kind of educational pro-
gram could not be feasibly assisted by funds or service) by educators for
more that a few time periods, it would be idle for program composition to
pla:e it in weekly focus. Private ingenuity and eduzat•,onal interest should
lcok further, toward implemental suggestions of practical vet constructive
value. The broadcaster's license js not intended to convert his business into
an instrumettallty of the federal government'; 14j. nether, on the other hand,
may he ignore the public interest which his applicaiion for a license should
thus define and his operations thereafter reasonably observe.

Numbers of suggest.::.ons were made during the en bltac hearings concerning
possible uses by the Commission of codes of broadcast practices adopted by
sec-m(xnts of 41-,e industry as part of a pro.:ess of se.f-regulat.;on. While the
Commission as rot endorsed any specific code of .)roadcast prac-,tices, we
7ors._der the efforts o, the 7rthistry to maInta.-.n h.;g1' standards of conduct to
be highly ,r..ommendab!e and urge that the industry jersevere in these efforts.

The Commission recognizes that submisGions, by .a.])plicants, concerning their
past and future prograrnm.ng policies and perforrri.;Lnce provide one important
basis for deciding whether — in so far as broadcast services are concerned —
we may properly trike the public interest find..ng reouisite to the grant of an
appE,..at:on for a standard, FM or television broadast. station. The particular
manner in which applicants are required to depict their proposed or past
broadcast policies and serv;ces'. 2,n:.-.1udina the broaci.:astina, of commercial
announcements may therefore, have significant bearing upon the Commission's
ability to discharge its statutory duties in the matter. Conscious of the
importance of reporting requirements, the Commission on November 24, 1958
initiated proceedings (Docket No. 1267.3 to consider revisions to the rules
prescribing the form and content of reports on broadcast programming.

.Aided by numerous helpful suggestions offered by witnesses in the recent en
hearings on broadcast programming, the Commission is at present

en,2alz'ed ir.. thorou--,h stud',' of thj.s sub;ect. Upon tomplet;Lon of that study we
will announce, for comment by all interested part-les, such further revisions
to the present reportng requirements as we 1.1-nk will best -_:onduce to an
awareness, b\sr- broadcasters. of their responsibilities to the public and to
effe-t.ve, eft. '.:en' proressing by the Commiss:ion, of a.ppl..icaCons for
broad ..ast. 1: enses ar.d renev.als.

To th.:s end we wAl ;nit. ate further rule making on the subjef:t at, the earliest
pra, d ;ie.

Adopted: July 27, ;:'960

_41 v_i.2Lendant :s not ax: .nstrumental.ty of the federal government but a
prsv.itely owned ,-.orpor or. " McIntire v, Wm, Penn Broadcasting Co.,
51 F. k2d) (03.
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SEPARATE STATEMENT OF COMMISSIONER HYDE

I believe that the Commission's "Interim Report and Statement of Policy" in
Docket No. 12782 misses the central point of the hearing conducted by the
Commission en banc, December 7, 1959, to February 1, 1960.

It reiterates the legal position which was taken by the Federal Radio Commis-
sion in 1927, and which has been adhered to by the Federal Communications
Commission since it was organized in 1934. This viewpoint was accepted by
the executives of the leading networks and by most other units of the broad-
casting industry as well as the National Association of Broadcasters. The
main concern requiring a fresh approach is what to do in the light of the law
and the matters presented by many witnesses in the hearings. This, I under-
stand, is to be the subject of a rule-making proceeding still to be initiated. I
urged the preparation of an appropriate rule-making notice prior to the
preparation of the instant statement.

A

I also disagree with the decision of the Commission to release the document
captioned "Interim Report by the Office of Network Study, Responsibility for
Broadcast Matter, Docket No. 12782." Since it deals in part with a hearing
in which the Commission itself sat en banc, I feel that it does not have Eh!
character of a separate staff-study type of cl)cument, and that its release with
the Commissioa policy statement will creat€ confusion. Moreover, a substan-
tial portion of the document is concerned with matter still under investigLtion
process in Docket 12782. I think issuance o: comment on these matters under
the circumstances is premature and inappropriate.

Report No. 13-29 (8/3/60) 20 RR Page 1917
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CHICAGO JOINT BD., AMAL. CLOTH. WHRS. v. CHICAGO TRIBUNE CO. 471
Cite as 435 1'.2.(1 470 (1970)

rial advertisement, the recovery of com-
pensatory and punitive damages for .re-
fusal to publish the -advertisement, the
entry of a declaratory judgment and that
the publishers be permanently enjoined
from refusing to publish such lawful ad-
vertisements. The United States Dis-
trict Court for the Northern District of
Illinois, Eastern Division, Abraham L.
Marovi t , ,T granted - euinnrary j u d g.,

molt, and.. the ,plainti anlealed. Thee

Court. of Appeals,. Castle, Senior. Circuit

Judge held, inter alia. that publishers'
rejections of labor union's editorial ad-
vertisement did not involve state action
so as to give court jurisdiction of union's
complaint because of jury service exemp-
tion to newspaper employees, the receipt
of revenue from publishing legal notices,
election notices and ordinances, the use
tax exemption on purchases of newsprint
and ink under Illinois law, the ordinance
restricting sidewalk newsstand vendors
to sale of local newspapers and presence
of- press facilities in public buildings.

Affirmed.

1. Courts C282.2(8)

Newspaper publishers' rejections of
labor union's editorial advertisement did
not involve state action so as to give
court jurisdiction of union's complaint
because of jury service exemption to
newspaper employees, the receipt of rev-
enue from publishing legal notices, elec-
tion notices and ordinances, the use tax
exemption on purchases of newsprint and
ink under Illinois law, the ordinance e-
stricting.. sidewalk newsstand vendors to
sale of local newspapers and presence of
press facilities in public buildings. U.S.
C.A.Const. Amends. 1, 14; 28 U.S.C.A,.
§§ 1331, 1343(3); S.H.A.T.11. ch. 7, § 2
et seq.; ch. 24. § 1-2-4; ch. 78, § 4; ch.
110, § 14; ch. 120, §§ 439.2, 439.32, 440.

2. Courts C=282.2(8)
Use tax exemption, which newspa-

pers share in common with magazines
art'?

volvement" in 1:—“ecl --Ise that any tnx
exemption doe.;, but not to a degree
which constitutes state participation in

conduct or action of the enterprise grant-
ed the exemption within purview of re-
strictions imposed by First and Four-

teenth Amendments. U.S.C.A.Const.
Amends. 1, 14; 28 U.S.C..A. §§ 1331,
1343(3); S.H.A.Ill. ch. 71/2, § 2 et seq.;

ch. 24, § 1-2-4; ch. 78, § 4; ch. 110, §

14; ch. 120, §§ 439.2, 439.32, 440.

3. Constitutional Law C=D90

Pi'ivilege of First Amendment pro-

tection afforded a newpaper does not

carry with it a reciprocal obligation to

serve as a public forum, so as to require

newspaper publishers to publish labor

union's editorial advertisement setting

forth the union's basis for its opposit on

to sale of imported foreign-made dc th-

ing because newspaper had accepted le-

partment store's advertisements of sech

clothing since the union's right to feee

speech did not give it the right to rn, ke

use of the publishers' printing presses

and distribution systems without their

consent. U.S.C.A.Const. Amend. 1.

4._ Constitutional Law C=90

Labor union was not entitled to ccm-

pel newspaper publishers to accept un-

ion's editorial advertisement setting

forth the union's basis for its oppositon

to sale of imported foreign-made cloth-

ing on theory that .in context of the la-

bor dispute private business rights of a

neutral third party may be affected with

a public interest which requires that the

business be opened up to the labor or-

ganization for free speech purposes.

U.S.C.A. Const. Amen. 1.

R. Dickey Hamilton, Milton I. Shadur,
Robert Plotkin, Stuart R. Cohn, Chicago,
Ill., for plaintiff-appellant; Devoe, Sha-
dur, Plotkin, Krupp & Miller, Chicago,

III., of counsel.

Sherman Carmell, Marshall Patner,
David Goldberger, Sheldon M. Charone,

Frances Sebastian, Chicago, Ill., amicus

curiae; Carmell & Charon°, Richard

Stillerman, Chicago, Ill., of counsel.

A. Daniel Feldman, Robert E. Wilcox,

David L. Lange, Linda R. IIirshman,

Chicago, Ill., for Field Enterprises, Inc.;



•

•

472 435 FEDERAL REPORTER, 2d SERIES

Islam, Lincoln & Beale, Chicago, Ill., of

counsel.

Don II. Reuben, Lawrence Gunnels,

Chicago, Ill., for defendants-appellees

Chicago Tribune Co. and Chicago Ameri-

can Pub. Co.;land, Ellis, Hodson,

Chaffetz & Masters, Chicago, Ill., of

counsel.

Before CASTLE, Senior Circuit Judge,

and RILEY and CUMMINGS, Circuit

Judges.

CASTLE, Senior circuit Judge,.

Plaintiff-appellant, Chicago Joint

Board, Amalgamated Clothing Workers

of America, AFL—CIO, prosecutes this

appeal from :he order of the District

Court granting summary judgment to

the defendant.;-appellees, Chicago Trib-

une Company, Chicago American Pub-

lishing Company, and Field Enterprises,

Inc., in the Union's action a....ainst said

defendant newspaper publishers. The.

Union's complaint, as amended, seeks in-

junctive relici Lo compel the dt:lendants

to publish an editorial acivcrti.(?ment,ten7

dered by the Union; the recovery of com-

pensatory and punitive damages for de-

fendants' refusals to publish such adver-

tisement; the entry of a declaratory

judgment declaring that defendants may

not arbitrarily refuse to publish adver-

tisements expressing ideas, opinions or

facts on political or social issues and that

defendants may not refuse to publish

such advertisements if they are lawful

and the party submitting the advertise-

ment is willing to pay the usual rate and

there is no technical or mechanical rea-

son why the advertisement cannot be

published; and that defendants be per-

manently enjoined from refusing to pub-

lish such lawful advertisements. Count

I of the complaint, which seeks injunc-

tive relief to compel publication of the

specific advertisement tendered by the

Union, and Count IV which seeks declar-

atory relief, assert a right in the Union I

under the First and Fourteenth Amend-

ments to compel the defendant news-
TI!”-Nnr ;+c, 1,,,f17! vi-

tonal advertisements for publication at

the usual rates for such advertisements.

Counts II and III assert, respectively, al-

leged breach of contract and the Union's

justifiable reliance upon the defendants'

representations.

The District Court in granting defend-

ants' motions for summary judgment

found no genuine material issue of fact

presented by the pleadings, affidavits,

depositions - and other materials before

consideration - in connection

with the motions, and concluded that ab-

sence of state action deprived the court

of jurisdiction and no other claim is stat-

ed upon which relief might be granted.

The appeal herein is grounded on the as-

sertion thea the court erred in. its conclu-

sion that defendants' refusals to publish

the advert hsement did not involve state

action.

The Union is a Chicago labor union

which represents clothing and garment

workers. It has conducted a campaign

to limit the importation of foreign-made

c!c''g iitc the United tne, 1̂1 the

grounds that the importation and sale of

such clothing reduces the number of jobs

available to its members. The campaign

included picketing directed against Mar-

shall Field & .Co., the operator of a large

Chicago department store which retails

imported clothing and utilizes the adver-

tising columns of the defendants' news-

papers to advertise such merchandise.

The defendants Chicago Tribune Com-

pany and Chicago American Publishing

Company each publish a Chicago news-

paper: The Chicago Tribune and Chi-

cago Today, respectively. The defendant

Field Enterprises, Inc. is the publisher

of The Chicago Sun-Times and The Chi-

cago Daily News. There are no news-

papers with general circulation through-

out the Chicago metropolitan area other

than the four newspapers owned and

published by the defendants.

The Union, in an attempt to communi-

cate its position to the general public in

the Chicago metropolitan area and to the
nre eynoQnd to Mar-

I. And in all others similarly situated on whose behalf it also sues under Count IV.
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nerican Publishing
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e. is the publisher
imes and The Chi-
nere are no news-
•rculation through-
, politan area other
apers owned arid
dants,

lempt to communi-
general public in

Cal /:1.1 10 LAIC

exposed to Mar-

Iv.

shall Field 8: Co.'s advertisements, sub-

mitted to each of the defendants' four

newspapers a full page advertisement

which depicted a picket line beneath a

representation of the Marshall Field's

clock (an identifying feature of the Chi-

cago department store), explained why

the Union was picketing the Marshall

Field S.: Co. store, and set forth the Un-

ion's basis for its opposition to the ,:alc

cf imported foreign-made clothing. Each

f the newspapers refused to publish the

z dvertisement. Each reserves the right

t) reject any advertisement?'

The Union recognizes that with re-

: pect to the claims it asserts in Counts II

:lid III of its complaint it must rely

v.-holly on the doctrine of pendent juris-

diction, that these counts afford no in-

dependent basis for federal jurisdiction,

nd their justiciability in a federal court

action depends upon whether Counts I

and IV state a federal claim.

rni= Cknt ny,fc T cir

IV of its complaint allege facts which

establish a violation of rights guaranteed

it by the First and Fourteenth Amend-

ments, and therefore state a federal

claim cognizable by the District Court

in the exercise of that court's jurisdic-

tion conferred by 23 U.S.C.A. §§ 1331

and 1343(3), because the factual allega-

tions require a conclusion that the de-

fendants' rejections of its editorial ad-

vertisement involved state action. In

this connection the Union points to what

it characterizes as a special relationship

between the defendants' newspapers and
•

2. The Field Enterprises, Inc. newspapers

gave as a reason for its refusal a policy

not to print advertisements naming others

unless they consent to being named. The

Chicago Tribune and Chicago Today stat-

ed its refusal was based on its conclusion

the tendered advertisement failed to meet

standards prescribed in the newspapers'

Advertising Acceptability Guide which

provide for the rejection of an advertise-
ment which in the newspapers' judgment

"reflects unfavorably on competitive or-

Or is -inisicakliag•', but. farther -re,erves

the right to reject any advertising which

in its opinion, is unacceptable". The

policy and the standards alluded to ap-

435 F.2d--.--301/2

the State arising from Illinois statutory

provisions exempting newspaper em-

ployees from jury service; 3 requiring

newspaper publication of certain legal

notices,4 notices of election 5 and munici-

pal ordinances; 6 and excluding the pur-

chase, employment and transfer of such

tangible personal property as newsprint

and, ink for the primary purpose of con-

veyilige-news. from the incidence of retail-

ers' occupation, use and service use ..tax-

es; 7 front the Chicago city ordinance re-

stricting newsstands permitted on public

streets to the sale of daily newspapers

printed and published in the city; 8 and

from the custom of providing a desig-

nated space in public buildings for the

news-gathering use of representative of

the press and other news media. L: is

urged that because the defendants, _taxen

together, comprise the entire newspaper

publishing industry with newspapers of

general circulation throughout the Chi-
cago metropolitan area, and are the re-

cipients et" eeenernie '-^n^fit and

treatment flowing from public sources

as the result of the statutes, ordinance

and custom above mentioned, their rela-
tionship to the State is such that there is
"state involvement" in the operation of

defendants' newspapers under the ra-

tionale relied upon by the Supreme Court

of the United States to make conduct of

a private business or enterprise subject

to Fourteenth Amendment or other con-

stitutional restrictions directed to state

action. Cases cited as expressing that

rationale include Marsh v. Alabama, 326

parently provide norms for the rejection ?'

of specific types of advertising but they

in no manner negate the reservation made

by each defendant to reject any advertise-

ment.

3. III.11ev..Stat.1969, ch. 78, § 4.

4. 111.Rev.Stat.1069, ch. 110, § 14.

5. 111.11ev.S'tat.1969, ch. 105, § 2-12; ch.

§ 2 and others.

6. 111.11ev.Stat.1969, ch. 24, §

7. 111.1tev.Stat.1uto, (h. 12u, § 440, § 439.2

and § 431).32.

8. Municipal Code of the City of Chicago,

§ 34-12.
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U.S. 501, 66 S.Ct. 276, 90 L.Ed. 265;

Terry v. Adams, 315 U.S. 461, 73 S.Ct.

809, 97 L.Ed. 1152; Burton v. Wilming-

ton Parking Authority, 365 U.S. 715,

81 S.Ct. 856, 6 L.Ed.2d 45 and Amalga-

mated Food Employees Union Local 590

v. Logan Valley Plaza, Inc., 391 U.S. 308.

88 S.Ct. 1601, 20 L.Ed.2d 603. And,

Marjorie Webster Junior College, Inc. v.

Middle States Assoi2itaion of ('oll,-.,g.es

and Secondary Schools, Inc. (1).C.D.0

1069) 302 F.Supp. 459 is pointed to as a,

recent application of such rationale.

But analysis of the foregoing argu-

ment on the basis of the controlling facts

here involved reveals that the premises

upon which it is constructed are un-

sound; that t.:e conclusion drawn that

there is "state involvement" in the oper-

ation of defeniants' newspapers, or in

the formulation or application of defend-

ants' policies with respect to the accept-

ance or rejection of editorial advertising,

is wholly unwarranted; and that the de-

therof nrP in 'In-

posite.

And, this appears to be especially so

when the relevance of the argument ad-

vanced is viewed and measured against

the background of the traditional concept

of the role of the press in our society.

In this latter connection the District

Court in the memorandum opinion it

filed aptly observed:

"Rather than regarded as an ex-

tension of the state exercising delegat-

ed powers of a governmental nature,

the press has long and consistently

been recognized as an independent

check on governmental power. 'The

right of free public discussion of the

stewardship of public officials was

* *, in Madison's view, a funda-

mental principle of the American form

of government.' New York Times Co.

v. Sullivan, 376 U.S. 254. 275 [, 84 S.Ct.

710, 11 L.Ed.2d 686] (1964). So it is

that the national policy favoring full

and frank exercise of the press' free-

1:Wit • • 

tic and sometimes unplesaliLly sharp

attacks on government and public of-

ficials.' Id. at 270 [, 84 S.Ct. at 710.]

See Chafee, Free Speech in the United

States 19, 21-22, 29 (1954).

In sum, the function of the press

from the days the Constitution was

,written to the present time has never

been conceived as anything but a pri-

vate enterprise, free and independent

of government control and supervi-

sion. Rather than state power and

participnton- pervading- the operation

of the press. the news media and the

governme- it have had a history of dis-

associatio i."

With this in mind, we turn to consid-

eration of tae decisions which are cited

to us as enunciating the standards which

are to be zn,piied for the purpose of de-

termining whether there is such state

involvement in a private business or en-

terprise thE t the latter's action becomes

state action within the purview of the re-

strictions ir Iposed by the First and Four-

teenth Amendments.

In Mars!' . ..4_1n17pmn, 22(; U.S. 501, 66

S.Ct. 276; 9') L.Ed. 265, it was held that

a "company town" which had assumed a

role virtually indistinguishable from .any

other publicly-incorporated municipality

of the state also acquired the state's ob-

ligation to allow reasonable access to its

streets for the free expression of

thought. The Court reasoned (326 U.S.

at 506-507, 66 S.Ct. at 278) :

"Ownership does not always mean ab-

solute dominion. The more an owner,

for his advantage, opens up his prop-

erty for use by the public in general,

the more do his rights become circum-

scribed by the statutory and constitu-

tional rights of those who use it.

* *

Whether a corporation or a munici-

pality owns or possesses the town the

public has an identical interest in the'

functioning of the community in such

manner that the channels of communi-

cation remain free."

anr! the enmnanv's refusal to

perniit the use of its streets for the dis-

tribution of religious literature violated

the Fourteenth Amendment.
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More recently, in Amalgamated 
Food

Employees Union Local 590 v. Logan

Valley Plaza, 391 U.S.,308, 88 S.C
t. 1601,

20 L.Ed.2d 603, the rationale o
f Marsh

was extended to a privately-owne
d shop-

ping plaza which had assumed the
 status

ordinarily associated with a city's 
central

business district. The shopping plaza

was held subject to the requiremen
t that

its sidewalks and. parkin-: area 
road-

ways, to which the general publi
c, had

unrestricted access, be made available

to pickets as in the case of- other essen-

tially public sidewalks and roadw
ays.

The sidewalks and streets of a co
m-

pany town or a shopping center be
ar la-

t. e 'analogy to the printing press, its

roduct, and the distribution system
 of

a newspaper publisher. Unlike the com-

pany town or the shopping center, 
none

of the defendants has consented to
 unre-

stricted access by the general pub
lic to

its advertising columns or pages. 
Such

nceess is a matter of private con
tract.

Nur in the publicat,ion itz, nev.'spaper9

has any of the defendants assumed
 the

performance of a public function wh
ich

carries with it a concomitant obli
gation

to each member of the general pub
lic.

Terry v. Adams, 345 U.S. 461, 73 S.
Ct.

809, 97 L.Ed. 1152, involved the r
efusal

of a private political association to p
er-

mit otherwise qualified Negroes to
 par-

ticipate in private elections which ac
tion,

for all practical purposes, deprived 
them

of effective participation in a public e
lec-

tion. The candidate who won in the

privately conducted primary filed a
s a

candidate in the subsequent primary
 of

the dominant political party and i
nvari-

ably won there and in the general e
lec-

tion._ The Court in holding the action
 of

the private political association, the Ja
y-

bird Party, violated the Fifteenth

Amendment, pointed out (345 U.S. 
at

469, 476 and 477, 73 S.Ct. at 817):

"The Jaybird primary has beco
me

an integral part, indeed the only ef-

fective 1:r', of 9-,.e eloetive process

that determines who shall rule and

govern in the county.

The exclusion of Negroes from

meaningful participation in the 
only

primary scheme set up by the S
tate

was not an accidental, unsought c
onse-

quence of the exercise of civic r
ights

by voters to make their common
 view-

point count. It was the design, the

very purpose of this arrangement
 that

the Jaybird. primary in May 
exclude

Negro participation in July. That it

was the action in part of the el
ection

officials charged by Texas law 
with

the fair administration of the p
rima-

ries, brings it within the reach o
f the

law. The officials made themselves

party to means whereby the mac
hin !ry

with which they are entrusted 
d )es

not discharge the functions for 
\A; h c h

it was designed.

The evil here is that the State,

through the action and abdicati
on of

those whom it has clothed with a
uthor-

ity, has permitted white voters 
to go

through a procedure which pred
c.ei-

mines the legally designed prima
ry."

We perceive no relevance of Ter
ry to

the facts here involved. There is no

claim or indication. that there is present

any intermeshing of action or no
n-action

by public officials with the actio
n of the

defendants in rejecting the tender
ed ad-

vertisement pursuant to a design o
r pur-

pose to frustrate any First or Fou
rteenth

Amendment right of the Union.

In Burton v. Wilmington Parkin
g Au-

thority, 365 U.S. 715, 81 S.Ct. 8
56, 6 L.

Ed.2d 45, a municipal parking 
authority

created as an agency of the State
 of Del-

aware leased a portion of its 
parking

facility building to a restaurant 
conces-

sionaire. The restaurant refused to

serve Negroes. In holding that su
ch dis-

crimination violated the Fourteenth

Amendment, the Court took oc
casion to

observe (365 U.S. at 722, 81 
S.Ct. at

860) :

"* * * [T]o fashion and app
ly a

precise formula • for recognition of

state responsibility under the Equai

Protection Clause is an 'impossible
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task' which 'This Court h
as never at-

tempted.' Kotch v. Board of River

Port Pilot Com'rs, 330 U.S. 552,

556, 67 S.Ct. 910, 912, 91
 L.Ed. 1.093.

Only by sifting facts an
d weighing

circumstances can the no
nobvious in-

volvement of the State in 
private con-

duct be attributed its true signifi-

cance."

But the. Court then pointed to n
umerous

direct ties and rel itionship
s between the

state. agency an J its concessionaire-

lessee. The Cow t noted that the 
land

and building wei e publicly owned and

under the enactn..ent provid
ing for the

creation of the Authority t
he building

was dedicated to "public us
es" in per-

formance of the Authority's
 "essential

governmental fur ctions" ; tha
t the com-

mercially leased reas constituted a phys-

ically and finaneially integra
l and, in-

deed, indispensable part of 
the State's

plan to operate the project as
 a self-sus-

taining unit; that upkeep a
nd mainte-

hahee of thc building„ irwi
ndfn '.r neces-

sary repairs, were responsibil
ities of the

Authority and were payable out
 of public

funds; and that guests of the
 restaurant

are afforded a convenient plac
e to park

their automobile, and, similar
ly, patrons

of the parking facility are pro
vided with

a convenient place to dine. 
The Court

concluded (365 U.S. at 724-725
, 81 S.Ct.

at 861) that:

"Addition of all these activities
, ob-

ligations and responsibilities of the

Authority, the benefits mutuall
y con-

ferred, together with the obviou
s fact

that the restaurant is operated
 as an

integral part of a public buildi
ng de-

voted to a public parking servi
ce, in-

dicates that degree of state par
ticipa-

tion and involvement in discrimi
natory

action which it was the . design of the

Fourteenth Amendment to cond
emn.

The State has so far insinuate
d it-

self into a position of interdepen
dence

with Eagle [the restaurant] th
at it

muat he • —c! a Hnt pa.rtici-

pant in the challenged attivity
, which.

on that account. cannot Co consi
dered

to have been so 'purely private'
 as to

fall without the scope of
 the -Four-

teenth Amendment."

It is obvious from the fac
ts involved

in the instant case that there 
is no direct

tie between anr of the de
fendants and

the State or an; of its agen
cies either in

the operation of the defen
dants' news-

papers or in the refusals of
 the news-

papers to publish the advert
isement the

Union proffered. And there is ,no rela-

tionship Le we the. defendant newspa-

per publishers and the State 
comparable

with that which was found in
 Burton to

be a joint participation in the
 challenged

activity and s:ate involvement
 to a de-

gree which arr ounte.d to state 
action.

In Marjorif Webster Junior College,

Inc. v. Middle States Ashociati
on of Col-

leges and Secondary Schools, I
nc., D.C.

Cir., 432 F.2d 33() the District 
Court had

held that a re .lional educational
 associa-

tion responsitae for the accredi
tation of

colleges and s( condary schools,
 which the

court found tc be acting "in a q
uasi-gov-

ernmental cataicity by virtue o
f us role

in the distrilyition of Federal fu
nds un-

der the 'aid t ) education statute
s' " was

subject to constitutional restraint
s in the

performance of its accreditation 
function

and was precluded from denying a
ccredi-

tation to a proprietary school so
lely be-

cause the school was not a n
on-profit

institution (02 F.Supp. 459, 469
-471).

The Court of Appeals in revers
ing the

District Court on the ground tha
t, inter

cilia, the conduct of the associati
on satis-

fied constitutional requirements,
 stated

(432 F.2d 650, 658):

"We may assume, without decid
ing,

that either the nature of appel
lant's

activities or the federal recognition

which they are awarded, renders
 them

state action subject to the lim
itations

of the Fifth Amendment."

But the defendant newspaper p
ublish-

ers clearly are not engaged in 
the exer-

cise of any governmental functi
on, nor

do they possess or exercise any 
delegated

power of a governmental nature
.

The Union, however, points to lan-

guage used by the District Court
 in 4',Iur-

folic Webster which the Union 
takes as

characterizing the association t
here in-
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volved as .one which "enjoys monopoly

power in an area of vital public concern"

(302 F.Supp. 459, 469) 9 and contends

that this expression recognizes the exist-

ence of an additional standard which is

to be equated with state action as a basis

fon subjecting private conduct to re-

straints imposed by the First and Four-

teenth Amendments. But the context

from which the Union borrows the ex-

piession indicates that it was used with

re erence to common-law justification

fo: judicial intervention in the internal

affairs of a private voluntary associa-

tit n, rather than as a recognition of an

in lependent basis for subjecting private

cc duct to federal constitutional limita-

ti ms. Apart from the question of the

ar propriateness of the use of such a

standard for the latter purpose if the

m mopoly is not one conferred by the

Si ate or does not involve the exercise of a

quasi-governmenital function, a question

w! need not here decide, it has no appli-

cation in tH_P ins.tnnt. case. Neither Field

Enterprises. Inc. nor the Chicago Trib-

une Company." enjoys a monopoly in

the relevant market area, i. e., the Chi-

cago metropolitan area. The circulation

figures for each of the four newspapers

published by the defendants (each pub-

lishes two newspapers) are set forth in

the Union's complaint. The figures

clearly establish that neither of these de-

fendant publishers approaches a monop-

oly position. The figures reflect a rela-

tively high degree of competition be-

tween the defendants rather than mo-

nopoly control by one of them. And

there is no allegation, nor is there any

indication in the record, that there was

any concert of action between these com-

petitors in the refusal of each of them

to accept the Union's advertisenient for

9. Admittedly, the context from which the

Union borrows the expression concerned

an "area of vital public concern", the

accreditation of educational institutions,

and the association was the sole accredit-
rt-enev for the collep.'es and secondary

selwols of the region.

10. It appears that American Publishing

Company, the additional defendant and

publisher of Chicago Today, is a wholly

publication. There was no individual

"monopoly power", and there was no ex-

ercise of monopoly power by means of

combination.

[1] The cases relied upon by the Un-

ion have no meaningful application to the

facts and circumstances here involved.

And they reflect no rationale which

would afford a basis for concluding that

the jury • service exemption; the receipt

of revenue from publishing legal notices,

election notices, and ordinances; the Use

tax exemption on purchases of news-

print and ink; the ordinance restricting

sidewalk newsstand vendors to the sale

of local newspapers; and the presence

of press facilities in public buildirn_ss,

either singly or collectively represe at

that state participation or state invoU e-

ment which serves to color private cc fl-

duct with the hue of state action.

[2] The use tax exemption, which

newspapers share in common with mag-

azines anti periodicals i.Time, Inc. v. Hol-

man, 31 I11.2d 314, 201 .1,T.E.2c1 374), nnes

represent a "state involvement" in the
limited sense that any tax exemption

does, but not to a degree which consti-

tutes  state participation in the conduct

or action of -the enterprise granted the

exemption. Cf. Walz v. Tax Commission

of City of New York, 397 U.S. 664, 90 S.

Ct. 1409, 25 L.Ed.2d 697.

None of the other factors mentioned in

any manner approaches either state in-

volvement or state participation. The

jury service exemption runs to the in-

dividual newspaper employee." If he

chooses to assert the exemption there

may be some indirect incidental benefit

to his employer, the publisher, in that

any operating inconvenience the em-

ployee's absence might occasion is avoid-

owned subsidiary of the Chicago Tribune

Company. For the purpose of this part

of our opinion we treat these two com-

panies as one publisher.

II. Ill.Rev.Stat.190, ch. 7S, § 4 exempts

f7r!). 57irr ninrin,r "p.rqnns

actively employed upon t ho editorial or

mechanical staffs and departments of any

newspaper of general circulation printed

and published in this state".

• 'f.,"-;"'
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ed. But its impact ends there. It im-

parts no gloss of state involvement in the

publisher's business or participation in

the publisher's conduct. Likewise, rev-

enue derived from publication of notices

and ordinances, even if substantial, evi-

dences no such effect. The State has no

stake in the publisher's profit or lack

thereof. The regulatory ordinance con-

fining sidewalk newsstand vendors to the

sale of local newspapers has no dir-ect,

application to the defendants. It regu-

lates the use of streets and sidewalks by

vendors for the convenience of the pub-

lic. It accommodates a primary interest

of the public t y providing convenient and

ready access to a service—the supplying

of local news,)apers—without burdening

the streets a id sidewalks with vending

stands offerir g other newspapers and pe-

riodicals for vhich there is less demand.

The ordinance is of direct benefit to the

public. It balances control of the streets

and sidewalks for their primary use with

a limited other use thereof in serving a

public int.rr.zt If the restrictions of the

ordinance are of any real benefit to the

defendants it is merely incidental and, in

our opinion, beside the point. The cus-

tom of providing space in public build-

ings for the news-gathering media is,

likewise, an accommodation made to

serve public convenience—not the news-

papers—so that the government's activ-

ities can be freely and quickly reported

with a minimum of interference with or

disruption of the public's business.

We conclude that the Union's conten-

tions are without merit.

• [3] The additional arguments ad-

vanced by amici curiae are equally un-

convincing. It is urged that the priv-

ilege of First Amendment protection af-

forded a newspaper carries with it a

reciprocal obligation to serve as a public

forum, and if a newspaper accepts any

editorial advertising it must publish all

lawful editorial advertisements tendered

to it for publication at its established

rates. We do not understand this to be

the concept of freedom of the press rec-

ognized in the First Amendment. The

First Amendment guarantees of free ex-

pression. oral or printed, exist for all—

they need not be purchased at the price

amici would exact. The Union's right to

free speech does not give it the right to

make use of the defendants' printing

presses and distribution systems without

defendants' consent.

[4] The other contention advanced

by amici is that in the context of the

labor dispute private business rights of a

neutral thli'd7party may be affected with

a public interest which requires that the

business ( lere the newspapers' advertis-

ing pages: be opened up to the labor or-

ganization for First Amendment pur-

poses. We glean nothing from the con-

stitutional guarantees, or from the deci-

sions expc 3itory thereof, which suggests

that the a ivertising pages of a privately

published newspaper may so be pressed

into servi :e against the publisher's will

either in he context of a labor dispute

to which 1 he publisher is not a party or

otherwise.

The jue.graent order appealed from is

affirmed.

Affirmed.
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In the Matter of

Television Station WCBS-TV
New York, New York

Applicability of the
Fairness Doctrine to
Cigarette Advertising

RM-1170

FCC 67-1029
5063

32 FR 13162

Adopted: September 8, 1967
Released: September 13, 1967

[510:315] Effective date of fairness doctrine rul-
ing on cigarette advertisements.

The E airness Doctrine ruling on cigarette adver-
tisemmts is effective on Septembe: 15, 1967 (date
of publication in the Federal Regis :er). Conduct
of licensees prior thereto will not ae considered
in cornection with applications for renewal of li-
cense; conduct subsequent to that date will receive
consideration in specific rulings or at license re-
newai _time. Station IATCBS-TV, 11 RR 2d 1901
1.1967j.

[510:315] Constitutionality of Fairness Doctrine.

The Fairness Doctrine does not violate the First
or Fifth Amendments. The Commission's power
to regulate advertising by radio may actually be
broader than it is with respect to programming.
As to the cigarette advertisements ruling and due
process, the Commission's extensive considera-
tion of the pleadings since the ruling meets the
requirements of due process. Conduct of licen-
sees prior to publication of the instant memoran-
dum opinion and order will not be considered
adversely at renewal of license time. Station
WCBS-TV, 11 RR 2d 1901 [1967].

[510:315, 510:317] Scope of Fairness Doctrine. 

The Fairness Doctrine applies to advertising.
Absence of a specific reference to the Doctrine in

'tSection 317 of the Act does not show a lack of
Commission authority under the general provisions
ui LIk Ai. Tile liLense's statutory obligation to
operate in the public interest includes the duty to

11 RR 2d Page 1901
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make a fair presentation of opposing viewpoints
on the controversial issue of public .importance
posed by cigarette advertising. This duty extends
to cigarette advertising which encourages the pub-
lic to use a product that is habit forming and in
normal use may be hazardous to health, and the
licensee's compliance with this duty may be ex-
amined at renewal time. The public interest stand-
ard and the Fairn.ess Doctrine embodied this prin-
ciple from their inception. Assuming the contrary,
the Commission clearly has statutory authority to
make this public interest ruling and to extend the
Fairnes s Doctrine to, G4aorkstaek, apdveatt,nge, a.t this
time. Station WCBS- , 11 MR- 2"d 101' L19.67].

[IT10:3151 Compa'tibth4y with. Cigarrette, Labeling 
Act.

The Commission's ruling that broadcast licensees
pregenting cigarette advertising must otherwise
inform the i)ublic as to the potential heal:h hazard
is not precluded by the Cigarette Labeling Act and
is entirely :onsistent with the Congressipnal deci-
sion to promote extensive smoking education cam-
paigns. The requirement of the Labelin4 Act that
"no statement relating to smoking and health shall
be required in the advertisingof-any civvrette the
packages of. wliit..11 are ralelediii c-onfo-zmity with

the provisions of this Act" does not mean that the
FCC or the FTC cannot regulate in other respects
concerning smoking and health. The Commission's
ruling does not require a health warning in or adja-
cent to cigarette advertising, does not preclude or
curtail presentation of cigarette advertising, and
implements the Congressional policy. Station
WCBS-TV, 11 RR 2d 1901 [1967].

[1110:315] Ci arette advertisin — re uirements
of Fairness Doctrine.

The Fairness Doctrine ruling with respect to ciga-
rette advertising does not require that the time
afforded for the opposing viewpoint be "roughly
approximate" to that devoted to the advertising.
The Doctrine does not require "equal time" and
such a requirement would be inconsistent with the
Congressional direction in the field provided in
the Cigarette Labeling Act. Station WCBS-TV,
11 RR 2d 1901 [1967].

Report No. 20-37 (9/20/67)
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[5.10:315] Fairness Doctrine — cigarette adver-
tising.

Contention that even if the Fairness Doctrine
properly applies to cigarette advertising, the
Commission invalidly made a blanket ruling that
any cigarette advertising per se presents a con-
troversial issue of public importance, whereas
no controversial issue of public importance can
be presented where a lawful business is adver-
tising a lawful product and, in the absence of any
health claim in the commercial or affirmative
discus siorr of' dirt- health 19"31.1eri ilit-t-et is. If 0- view--
point to oppose', is rejected. It is the affirmative
presentation of smoking as a desirable habit
which constitutes the viewpoint others desire to
oppose. The Fairness Doctrine affords an
avenue for presenting in regular program time
the viewpoint of responsible spokesmen for the
cigar ..tte advertisers in rebuttal tc any health
hazard claim made in opposition tc cigarette com-
mercials. Station WCBS-TV, 11 RR 2d 1901
[1967].

[510:315] Cigarette advertisin& — Time for op-
posing_yiewpoint. 

Where the., controversial issue posed. is one ot a
health hazard and the repeated and continuous
broadcasts of the cigarette advertisement may be
a contributing factor to adoption of a habit which
may lead to untimely death, the licensee is under
a higher duty than in the case of other controver-
sial issues to ameliorate the possible harmful
effect of the broadcasts by sufficiently informing
the public as to the hazard. The frequency of the
presentation of the one side and the nature of the
potential hazard necessitates presentation of the
opposing viewpoint on a regular basis, e.g., each
week. A licensee is not required to treat the
issue through presentation of spot messages. The
type of programming and the amount and nature
of time to be afforded is a matter for the good
faith, reasonable judgment of the licensee, upon
the particular facts of his situation. The carriage
of the normally substantial amount of weekly cig-
arette commercials requires more than an occa-
sional program a few times a year or announce-
ments once or twice a week giving the opposing
viewpoint. A significant amount of time each week
must 1:),2 allocat...d to presentation of the opposing
viewpoint. Station WCBS-TV, 11 RR 2d 1901
[1967].

11 RR 2d Page 1903
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1[g10:315] Effect of ruling on products other than 

cigarettes. 

The Commission's ruling on cigarette advertising
applies only to such advertising and imposes no
Fairness Doctrine obligation on licensees with
respect to other product advertising. Station
WCBS-TV, 11 RR 2d 1901 [1967];

[9'10:315] Adverse impact on broadcasting and 
tobacco industries.

The Commission will rzetitrar attift, retrAliz*Zznicirt that-
a station which carrie&,cig_aire-ttcornme,rc-ials
provide a significant amount of time for the other
viewpoint, so as not ta preclude. o-r curtail pre-
sentation by stations of cigarette advertising that
they choose to carry. It is not realistic lo assume
that the requirement will cause cigarette adver-
tisers and n anufacturers to turn to other adver-
tising media. The cigarette advertising ruling
does not preclude or curtail the ability of cigarette
manufacturers to obtain advertising time on broad-
cast media. Licensees remain free to pfesent
such cigarette advertising as they choose. Station
WCBS-TV, 11 RR Zd 1901 [19671.

[i10:315] Proc.edur.e.s_ on. aaoilti,on of cigarette 
advertising ruling. 

In view of the extensive consideration given to
arguments against the Fairness Doctrine ruling
on cigarette advertising, and the fact that the
ruling is not effective as to any broadcast licensee
until publication of the instant opinion in the Fed-
eral Register, petitioners (three television net-
works, numerous individual licensees, the NAB,
and representatives of the advertising and tobacco
industries) have been adequately heard and have
suffered no prejudice by virtue of not having been
accorded an opportunity to be heard prior to the
ruling. Station WCBS-TV, 11 RR 2d 1901 [1967].

MEMORANDUM OPINION AND ORDER

By the Commission: (Commissioners Loevinger and Johnson concurring .and
issuing statements; Commissioner Wadsworth absent).

1. The Commis0.on has before it for consideration: a "Petition for Rule-
making" and a "Petition for Stay of Effectiveness of Application of Fairness
Dnctrine to Cigarette Ad-.-r- rtiF4 n7, " filcd on Juno 20, 1967 by the law firm of

Pepper, Shack and L'Heureux on behalf of various broadcast clients;

Page 1904
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a letter, dated June 23, 1967, from Columbia Broadcasting System, Inc. O.. j

(CBS), requesting reconsideration of a ruling in the Commission's letter
of June 2, 1967 [9 RR 2d 1423] to television station WCBS-TV; a "Petition
for Reconsideration" and a "Petition for Immediate Stay of Effectiveness
Pending Reconsideration by the Commission, " filed on July 3, 1967 by the
National Association of Broadcasters (NAB); a letter from Association of
National Advertisers, Inc., dated June 29, 1967, requesting reconsideration
of the ruling; petitions for reconsideration, incorporating requests for stay, .
filed by The Tobacco Institute, Inc., et al., and WGN Continental Broadcast-
ing Co., et al. on June 30, 1967 and July 3, 1967, respectively; and petitions
or requests for reconsideration filed on July 3 and 5, 1967 by American
Broadcasting Companies, Inc. (ABC), National Broadcasting Company, Inc.
(NBC), Storer Broadcasting Company, Griffin-Leake TV, Inc., et al., the
law firm of Dow, Lohnes and _Albertson on Isehalf of 17 broadcast licensees,
and the law firm of Pierson, Ball & Dowd on behalf of the licensees of 61 radio
and television s•-.ations. A petition for recon.sideration wa.a. filed on August 1,
1967 by the Maryland/District of Columbia/Delaware Broadcasters' Associa-
tion; and a "Statement of Position by Federal Communications Bar Associa-
tion" on July 27, 1967. 1/ Requests for reconsideration have also been
received from several Congressional source;. A pleading in support of the
Commission's ruling has been filed by the co.-nplainant, John F. Banzhaf III;
his pleading challenges the standing of the pe,itioners and many of the arg.i-
ments advanced, and urges denial of the relief sought. 2/ Petitioners seek
rule making on, and reconsideration and rescission of, a ruling in the Com-
mission's letter of June 2, 1967 to television Station WCBS-TV, New York
City, that the Fairness Doctrine is applicable to cigarette advertising (FCC
67-641), and a stay of the effectivenes-s of the ruling pending action on their
ri F, H riic

2. Our ruling (FCC 67-641) was made on a complaint against Station WCBS-
TV, New York, by Mr. John F. Banzhaf III, who asserted that this station,'
after having aired numerous commercial advertisements for cigarette manu-
facturers, had not afforded him or some other responsible spokesman an
opportunity "to present contrasting views on the issue of the benefits and
advisability of smoking. " Specifically, he noted three cigarette advertise-
ments broadcast on November 24, 1966 over WCBS-TV which presented
smoking as "socially acceptable and desirable, manly, and a necessary part
of a rich full life. " Attached to the complaint was a letter by Mr. Banzhaf to
the station requesting that free time be made available to "responsible groups"
roughly approximate to that spent on the promotion of the "virtues and values
of smoking. " There was also attached a reply to Mr. Banzhaf by WCBS-TV

In addition, the Commission has received various resolutions from state
associations of broadcasters and numerous letters from the public.

2/ We do not find the arguments raised as to petitioners' standing persua-
sive.
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setting forth the programs which it had broadcast .on the effect of smoking on
Akhealth, taking the position that these programs provided contrasting view-
Wpoints on this issue, and stating its view that the Fairness Doctrine may be

inapplicable to commercial announcements solely aimed at selling products.
In Mr. Banzhaf's complaint, he asserted that the WCBS-TV showing of com-
pliance with the Fairness Doctrine was insufficient to offset the effects of
advertisements broadcast daily for a total of five to ten minutes each broad-
cast day.

3. The Commission ruled that the Fairness Doctrine is applicable to ciga-
rette advertisements, but rejected Mr. Banzhaf's claim that the time to be
afforded roughly approximate that devoted to cigarette commercials. We
held that a station which carries commercials, pr_ormoting the, use of a particu-
lar cigarette as attractive and erijorable-is'reqtiired" to provide a significant
amount of time to the other side of this controversial issue of public impor-
tance — i. e., that however enjoyable, aural. Rrnakirgimay he a_ hazard to the
smoker's health. We stated that here, as in other areas under the Fairness
Doctrine, the type of programming and the amount and nature of time to be
afforded is a matter for the good faith, reasonable judgment of the licensee,
upon the facts of his situation; and that accordingly the initial judgment as to
whether sufficient tine is being allocated each weE k in this area by WCBS-TV
is one for the license.

4. By a letter to the Commission dated June 23, 3967, CBS requests that the
Contents of its letter be treated as the comments (pc: WCBS-TV on the complaint
and that the Commission reconsider its ruling on tie basis of these comments.

()CBS does not request a stay of the effectivenes-s of the ruling, but does chal-
lenge the merits of the ruling.

5. In support of their requests for relief, other petitioners urge that the
ruling has broad implications and will affect all licensees carrying cigarette
advertising though they did not have an, opportunity to be heard prior to its
adoption. It is asserted that substantial doubts as to the validity of the ruling
are presented by the various requests for reconsideration and other relief,
and that licensees will not dare risk non-compliance pending action on these
pleadings lest their non-compliance be raised at license renewal time. It is
further asserted that licensees would suffer irreparable damage in the interim
by temporarily adhering to the ruling because they would risk loss of substan-
tial amounts of advertising revenue and compliance would disrupt station
advertising policies as well as give rise to scheduling and production prob-
lems. Consequently, petitioners state, fairness and an equitable administra-
tion of the Fairness Doctrine call for a suspension of the effectiveness of the
ruling pending action on the petitions for reconsideration and rule making.

6. We agree that the ruling constitutes a precedent on an important issue
which will affect licensees other than WCBS-TV and may necessitate a change
in the operations of some. In view of the widespread interest in the ruling by
persons who have not hitherto been heard, and since stay relief has been
requested, we have decided to give expeditious consideration to the arguments
made in all of the pleadings before us to determine whether anything has been
advanced on the merits which would warrant reconsideration of our ruling, a

Stay ot its effectiveness, or rule making in this area. The positions of the
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parties appear to be amply set forth in the pleadings on file, and we have
given thorough consideration to the arguments made in reaching our deci-
sion. For the reasons set forth below, it is the conclusion of this Commis-
sion that nothing has been advanced which would warrant reconsideration or a
stay of our ruling or rule making. However, in the circumstances, we have
decided for reasons of equity that the conduct of licensees (including WCBS-
TV) in applying the Fairness Doctrine to cigarette advertising prior to the
publication date of this Memorandum Opinion and Order (which we shall also
mail to all broadcast licensees) will not be considered in connection with their
applications for renewal of license; conduct subsequent to that date will
receive consideration, in specific rulings where appropriate or at license
renewal time.

I. PETITIONMIS' ARGUMEN C:5N THE MMtITS

'T. The principal contentions pre seated. on. the.ra.e.r.its, al the. ruling are: (A)
that the Fairness Doctrine is itself violative of the First and Fifth Amendments
to the United States Constitution and hence cannot properly serve as a bass for
delineating licensee responsibilities under the Communications Act; (B) that
the Fairness Doctrine, even if constitutional, applies only to programming in
the nature of ne,vs, commentary on public issues or editorial opinion, and
does not extend :o advertising; (C) that the Commission is precluded from
applying the Fairness Doctrine to cigarette a ivertising because Congress has
preempted the feld and the Commission's ruling is contrary to CongressiDnal
policy; (D) that even if the Fairness Doctrine properly applies to cigarette
advertising, the Commission has invalidly made a blanket ruling that any cig-
arette advertisement per se presents a controversial issue of public impor-
tance, whcrea.s no controversial iscue of public importance can be presented
where a lawful business is advertising a lawful product and, in the ab-sence of
any health claim in the commercial or affirmative discussion of the health
issue, there is no viewpoint to oppose; (E) that the requirement that a signifi-
cant amount of time be allocated each week to cover the viewpoint of the health
hazard posed by smoking and the suggestion that a licensee might, inter alia,
present a number of public service announcements of the American Cancer
Society of the Department of Health, Education and Welfare, will cause a
debasement of the Fairness Doctrine generally and substitute Commission fiat
for licensee judgment; (F) that the ruling cannot logically be limited to ciga-
rette advertising alone; (G) that the ruling will have an adverse financial effect
upon broadcast licensees by causing the cigarette industry to turn to other
advertising media and will also have an adverse effect on the sale of cigarettes;
and (H) that the ruling is in any event procedurally invalid for failure to accord
interested persons an opportunity to be heard prior to the issuance of a novel
and unprecedented policy determination. We shall carefully examine each of
these contentions below and set forth in full our reasons for concluding that
they lack merit.

A. Constitutionality of Fairness Doctrine

8. Those parties claiming that the Fairness Doctrine is violative of the First
and Fifth Amendments to the Constitution incorporate by reference their com-
ments to this effect in Docket No. 16574, In the Matter of Amendment of Part
73 of the Rules to Provide Procedures in the Event of a Personal Attack or
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Where a Station Editorializes as to Political Candidates.3/ By a Memoran-

0,dum Opinion and Order [10 RR 2rd 1901] released on Jury-10, 1967 in that
docket (FCC 67-795). the Commission rejected the contention as to the First

- Amendment. For the reasons and authorities there set forth, we adhere to
that determination here:, 4/ The Fifth Amendment challenge was also rejected
in Red Lion Broadcasting Co. v. FCC [10 RR 2d 2001], Case No. 19,938
(CA DC, decided. June 13, 1967), and we see no valid distinction in the circum-
stances of this matter. 5/ .

B. Scope of Fairness Doctrine

9. In contending that the Fairness Doctrine does not apply to advertising, the
parties argue that the doctrine had. its-genc.sis in the_ 1949. Report of the Com-
mission in the Matter of E-ditorializingby Troad'Cast Licensees, 13 FCC 1246
[25 RR 1901], which was meant to apply only to dissemination of news, com-
mentary on public issues, and. editc.trial opinion bec.a.u. it contains no refer-
ence to advertising. It is further urged that no mention of advertising was
made in the 1964 Fairness Primer, 29 FR 10415 [2 RR 2d 1901], and that the
Commission has never interpreted the doctrine as applying to advertising. In
addition, it is assertt.d that Congress, in giving specific approval to the
Fairness Doctrine as a basic delineation of a standard of public interest in
broadcasting in the. 1559 amendment of Section 315 a) of the Communications
Act, 73 Stat. 557, 47 USC §315(a), limited the scope of the doctrine to pro-
gramming of that nati re since it did not amend Section 317 of the Act to
incorporate a similar provision. It follows, the parties state, that the present

•
3/ This contention is made by the NAB, the law firm of Pierson, Ball and

Dowd, and WGN Continental Broadcasting Co., et al. The petition for
rule making filed by Smith & Pepper states that it does not address itself
to the question of whether Red Lion Broadcasting Co. v. FCC, Case No.
19,938 (CA DC, June 13, 1967), is good law.

4/ Since advertising, although not wholly beyond the First Amendment,
enjoys less protection than other speech (See Murdock v. Pennsylvania,
319 US 105, 110-111; Valentine v. Chrestenson, 316 US 52, 54; Martin
v. Struthers, 319 US 141, 142, note 1; Beard v. Alexandria, 341 US
622, 641-643), the Commission's power to regulate advertising by radio
may, indeed, be broader than it is with respect to programming. See
Head v. Board of Examiners, 374 US 424, 430-431, 437-441 (advertis-
ing),and cf. Farmers Union v. WDAY, 360 US 525, 529-530 [18 RR
135j (political broadcasts); Henry v. FCC, 302 F2d 191, 194 [23 RR

2016] (CA DC), cert. den. .371 US 821 (entertainment).

5/ Insofar as it is asserted that due process has not been accorded, we
believe that our extensive consideration of the pleadings filed since the
ruling meets the requirements of due process in view of the nature of
the issue and the arguments relating thereto (see paragraphs 55-58,
infra). The conduct of lirr!nsees prier to the publication of this Memo-
. randuna Opinion and Order will not be considered adversely when the

question of renewal of licen-s'e arises.
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ruling is an unprecedented extension of the Fairness Doctrine which is
beyond the Commission's discretion or statutory authority.

10. We do not find these arguments persuasive. The Fairness Doctrine has
its foundation in the obligation imposed on licensees by the Communications
Act to operate in the public interest (see discussion, infra, paragraph 64),
which includes the "basic policy of the 'standard of fairness" and the "broad
encompassing duty of providing a fair cross section of opinion in the station's
coverage of public affairs and matters of public controversy. " H. Report No.
1069, 86th Congress, 1st Session, page 5; S. Report No. 562, 86th Congress,
1st Session, page 13; Section 315(a); 1949 Report on Editorializing, 13 FCC
1246, 1248-1249. That "one of the basic elements of any such operation" (13
FCC at 1248) is a recognition by the licensee. of "the right of the public to be
informed" (13 FCC at 1249) as to "bior5osing positions on the public issues of
interest and importance in the community" (13 FCC at 1258) when the licensee
is presenting programming in the. na.tur.e al news, cananientary on public
issues or editorial opinion, does not mean that the licensee is relieved of his
statutory responsibility for advertising broadcast over his facilities or his
over-all duty to operate in the public interest and to make a fair presentation
of controversiaJ issues of public importance in whatever context they may
arise. Section 315(a); 1949 Report on Editor_alizing, 13 FCC at 1257-1258.
Moreover, the circumstance that Congress soecifically incorporated in the
Fairness Doctrine into the 1959 amendment to Section 315 to make it "crystal
clear" that the programming exemptions from the equal time requirement of
that section did not exempt licensees "from objective presentation thereof in
the public interest" does "not diminish or affect in any way Federal Communi-
cations Commission policy- or existing law which holds that a licensee's satu-
tor-y- oblig,a.tion .-c servo thc public intcr-c3t ic include. thc brsc-d oncompacsing
duty of providing a fair cross-section of opinion in the station's coverage of
public affairs and matters of public controversy. " S. Report No. 562, 86th
Congress, 1st Session, page 13; 105 Congressional Record 14439. 6/ Most
important, the amendment refers to the obligation imposed upon broadcast
licensees". . . under this Act  to operate in the public interest and to afford
reasonable opportunity for the discussion of conflicting views on issues of
public importance" (emphasis supplied).

11. The Commission's present ruling that advertising falls within the public
interest responsibilities of a licensee is not a novel or unprecedented policy
determination. See concurring opinion of Mr. Justice Brennan in Head v.

6/ Given the background to the 1959 amendments (see Red Lion Broadcasting
Company v. FCC, supra), we are unable to see any significance in the
fact that Congress did not also amend Section 317 to incorporate the Fair-
ness Doctrine expressly. In any event, as stated, the absence of a
specific reference to the Fairness Doctrine in Section 317 does not show

a lack of Commission authority under the general provisions of the Act.
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Board of Examiners, 374 Us 424, 437-441 1125 RR 2471. This opinion sets

IIItut in detail the administrative and other pertinent history establishing theattern of Commission regulation in this area. See paragraph, 13, infra.

12. The Commission has always directed itself particularly to programming

and advertising which bears upon public health and safety. The Federal Radio

Commission denied a renewal of license to a station which broadcast a "medi-

cal. question box" devoted to diagnosing and prescribing treatment of illnesses

from symptoms given in letters from listeners, and which received a rebate

on each prescription sold.. KFKB Broadcasting Association v. FRC, 47 F2d

670, 671 (CA DC). The Radio Commission held, with judicial approval, that

"the practice of a physician's prescribing treatment for a patient whom he has

never seEfl, and bases his diagnosis upon what symptoms may be recited by

the patient in a letter addressed to him-, is irrirriical to the o public health and

safety, and for tha.t reason is not in the public interest. " Id., at 671-672.

The Communications Commission has similarly condemned. advertising of

allege.d medical picsc:•iptions and quack remedies which were deemed inimi-

cal to health, and granted renewal only upon assurances that such broadcast-

ing would be discontinued. Farmers and Bankers Life Insurance Co., 2 FCC

455, 457-459. The Ccrnmission stated that "[a] broadcast station carrying

such Dro,74r2.r1s should be held to a high degree of rEsponsibility, affecting as

they may tilr- health and welfare of the listeners, ani careful investigation of

such prociar7,s, and of the claims made therefor, should be made before they

are advP -rtised over a broadcast station. " 2 FCC at 458. See also WSBC, .

Inc., 2 17C.--C.. 7f.93, 294-296, and Oak Leaves Broadcasting Station, Inc., 2 FCC

293(both. involving advertising of quack medicines by one not licensed to prac-

oc, medicine), The Commission has.. ar,l.ao. applied.. the Fairness, Doctrine to

iisrc.-:a:ctc ..-:!..•:-., as Krebiozen. ,_--,1-1-d to the be:11th issues involved in Carlton

Fredericks tor am, "Living Should. be- _Fun.. " See. 33 FCC 101, 107 [23 RR

1599j (1 962 .. 7/.....

13. Mr. Justice Brennan, in his concurring opinion in the Head case, 374 US

at 439, noted that

• 0 • As early as 1928, for example, the General .Counsel of the

Radio Commission held that abuses in network cigarette adver-

tising -- while not ,a sufficient basis for revocation proceedings

against an individual licensee — might on renewal Militate against

the requisite finding of broadcasting in the 'public interest.

The opinion also notes (note 15) that

"Shortly after the issuance of the General Counsel's opinion, the

Chairman of the Federal Radio Commission was asked by Senator

7/ As further administrative background in this area, see In re petition of

Sam Morris., 11 FCC 197 [3 RR 154] (1946), where the Commission indi-

cated the applicability of the Fairness Doctrine to advertising in certain

situations.

•
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Dill during his appearance before the Senate Commerce Com-
mittee 'hether he thought the Commission had sufficient power
'through its power of regulation and its determination of public
interest to handle objectionable advertising?' The Chairman
replied, 'I think so, Senator Dill, because we have had little
trouble about it, even without direct power. . . . " Hearings
before Senate Committee on Interstate Commerce on S. 6, 71st
Congress, 1st Session, part 6, page 230.

See also Hearings before Senate Committee on Interstate Commerce on S. 6,
71st Congress, 1st and 2d Sessions, pages 88-89. The particular complaint
leading to the General Counsel's opinion charged, inter alia, that "the object
of this broadcasting is to, transform 20., 0005 0.00,adolescent boys and girls into
confirmed cigarette addicts by creating a vast child market for cigarettes in
the United States, " that "10, 000, 000 boys throughout the country are being
viciously and deliberately misled by paid testi-aronials,-, secured from profas -
sional athletes, football coaches and others, definitely suggesting the use of
cigarettes as an aid to physical prowess, " that "the medical opinion of the
country is being continuously misrepresented to support the health and medi-
cal claims mad: for cigarettes, " that the specific claims made for a part: Cu-
lar brand of cig,trette advertised on the air are overwhelmingly opposed by
established health and medical facts, " and that "Such radio activities, the
petitioner maintains, are clearly contrary to public interest, public welfare
and public heait:i. " Opinion No. 32, 1928-1929 Opinions of the General Coun-
sel, Federal Radio Commission, 77, at 78 (April 15, 1929). General Cot nsel
Bethuel M. Webster, Jr. concluded that the "Commission may find, in view
of this showing, tharpublic interest, conveni'ance, and necessity will not be
served by further renewal of the licenses in. question, in which case the mat-
ter will be set for hearing pursuant to Section 11, and petitioner's prayer for
general relief will be granted. " Id., at 82.

14. In short, we believe that the licensee's statutory obligation to operate in
the public interest includes the duty to make a fair presentation of opposing
viewpoints on the controversial issue of public importance posed by cigarette
advertising (i.e., the desirability of smoking), that this duty extends to ciga-
rette advertising which encourages the public to use a product that is habit
forming and, as found by the Congress and Governmental reports, may in
normal use be hazardous to health, and that the licensee's compliance with
this duty may be examined at license renewal time (see 1960 Programming
Policy Statement, 20 Pike and Fischer, Radio Regulation 1901, 1912-1913).
It is our belief that the public interest standard and Fairness Doctrine embod-
ied this principle from their inception. In any event, even assuming the con-
trary, we think that the Commission clearly has the statutory authority to
make this public interest ruling and to extend the Fairness Doctrine to ciga-
rette advertising at this time. While the agency's position as to what the
obligation to operate in the public interest requires for cigarette advertising
may have fluctuated over the years since 1929, the exercise of such authority
in the present circumstances is plainly reasonable. Considering the 1964
Report of the Surgeon General's Advisory Committee, the establishment of
the National Interagency Council on Smoking and Health and the enactment of
Cic!arette LabeUna rIncl Advertising Act (Public Law 89-92, 15 USC §1331 et
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seq. ) in 1965, and the recent Reports to Congress by the Federal Trade Corn-

Onission and the Department of Health, Education and Welfare pursuant to that
Act, it is not an abuse of discretion for the Commission to decide now that a
licensee who presents programming and advertising which encourages the
public to form this habit potentially hazardous to health has, at the very least,
an obligation adequately to inform the public as to the possible hazard. 8/ See
infra, paragraphs 30-32. Nothing that is presented in the extensive pleadings
filed in this matter convinces us that petitioners should prevail on their posi-
tion to the contrary.

C. Compatibility with the Cigarette Labeling Act

15. Petitioners further urge that Congress in the Cigarette Labeling and
Advertising Act of 1965 (Public Law 89-92, 15 USC §1331 et seq. ) preempted
Federal, Sate and local activity to compel health warnings in cigarette adver-
tising, and that the Commission's ruling is not cult-inconsistent with that
policy but lies also in an area where Congress has withdrawn authority. On
the basis of our analyiis of the provisions of the Labeling Act and its legisla-
tive history, we agree that no Federal or State body could legally adopt regu-
latory measures whici would require either a cessation of cigarette adizertis-
ing or the inclusion oi a health warning in the advertisement itself. We
nevertheless believe, for the reasons set forth below, that our ruling that
broadcast licensees presenting cigarette advertising must otherwise inform
the public as to the pc tential health hazard, is not precluded by the Labeling
Act and is entirely co asistent with the Congressional decision to promote

Aextensive smoking education campaigns.

16. The Cigarette Labeling Act states that:

"It is the policy of the Congress, and the purpose of this Act, to
establish a comprehensive Federal program to deal with cigarette
labeling and advertising with respect to any relationship between
smoking and health, whereby —

(1) the public may be adequately informed that ciga-
rette smoking may be hazardous to health by inclu-
sion of a warning to that effect on each package of
cigarettes; and

(2) commerce and the national economy may be (A)
protected to the maximum extent consistent with this
declared policy and (B) not impeded by diverse, non-
uniform, and confusing cigarette labeling and

•

It has long been recognized, of course, that "the Commission's view of
what is best in the public interest may change from time to time. Com-
missions themselves change, underlying philosophies differ, and experi-
ence often dictates changes. " Pinellas Broadcasting Co. v. FCC, 230 F2d
204, .206 [13 RR 20581 (CA DC), rrt. dem„ , 350 US 1007
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advertising regulations with respect to any relation-
ship between smoking and health. "

igq3

The Act thus requires the labeling of cigarette packages with the statement:
"Caution: Cigarette Smoking may be Hazardous to Your Health." The Act
also does the following: (1) makes it unlawful for any person to manufacture,
import, or package for sale within the United States any cigarettes which do
not bear .the above-mentioned statement on the package. Violation of this
requirement is made a misdemeanor subject to a fine of not more than
$10, 000. (Sections 4, 6); (2) prohibits the requirement of any other cautionary
statement on the labeling of cigarettes under laws administered by any Federal,
State or local authority (Section 5(a)), and prohibits, for three years, any
requirement by any Peede..val, Ste, local- authority that cigarette advertising
include a statement relating to smoking and health (Section 5(b)); (3) states that
the Federal Trade Commission has no authority to require any cautionary state-
ment in any advertisement of cigarettes- la4Yel.e'd in- cernfulrnity. with the Act but
otherwise neither limits nor expands the authority of the FTC with respect to
the dissemination of false or misleading advertisements of cigarettes (Sec'ion
5(c)); (4) perrnit3 injunctions to be obtained to restrain violations of the Act,
and provides an exemption for cigarettes marufactured for export from thE
United States (Sections 7 and 8); and (5) requires two' Federal agencies to
transmit reports to Congress before July 1, .967 and annually thereafter: (a)
the Secretary of Health, Education, and Welf Lre concerning current informa-
tion on the healta consequences of smoking and recommendations for legis a-
tion and (b) the Federal Trade Commission concerning the effectiveness of
cigarette advertising, current practices and methods of cigarette advertising
and promotion, and recommendations ftyr. legislation.

16a. Section 5 — the portion pre-empting Federal, State and local activity
to compel health warnings in cigarette labeling and advertising — provides in
subsection (b):

"No statement relating to smoking and health shall be required in
the advertising of any cigarette the packages of which are labeled
in conformity with the provisions of this Act. "

It is clear from the wording of this section that neither the FCC nor the
FTC could require cigarette advertisements to contain statements of health
warnings. However, this does not mean that the FCC or the FTC cannot regu-
late in other respects concerning smoking and health. The section does not
read, as petitioners would have it, that no statement by others interested in
informing the public of the potential hazard from smoking may be required
"because of the advertising of any cigarette" — i.e., not in or adjacent to the
advertising but at some other time period, by others or the licensee, because
the advertising has presented but one face of this important issue to the public.
Moreover, although the Senate debate on the Labeling Act is not wholly clear
in this respect, 9/ the House debate indicates that the FTC is still free to

fa 9/ 111 Cong. Rec. 15597-15598 (1965).
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regulate with respect to misleading or deceptive advertising concerning smok-
Ailing and health under Section 5 of the Federal Trade Commission Act. 10/ For
\Example, if an advertisement said that cigarette smoking was not a health

hazard, the FTC could act to prevent such advertising. The Chairman of the
House Commerce Committee explained that the Labeling Act did not purport
to change the present authority of the FTC, only to limit that authority with
respect to compulsory inclusion of statements concerning smoking and health
in cigarette labels and advertising; 11/ See Section 5(c) of the Act. The
FCC's regulatory authority was not discussed in the committee reports on the
proposed legislation or in the legislative debates. Nevertheless the back-
ground and legislative history of the Labeling Act furnish some basis for
judging what impact, if any, that Act has on the FCC's authority in this field,
particularly under the Fairness Doctrine.

Legislative History

17. The pertinent background to the 1965 Act is set out in Appendix A. We
turn here to the releviLnt legislative history. Prior to 1964 a number of bills
had been introduced without enactment by Congress in an effort to compel
cigarette manufacturers to acquaint the public- in vz.rious fashions with the
health hazards of smoking. With the Advisory Cornmittee"s Report as a
catalyst, many bills were introduced during the Second Session of the 88th
Congress embodying :,everal approaches to acquaint the public with the haz-
ards of smoking: (1) to require that cigarettes sold in interstate commerce
be labeled with a heal..h warning, and/or with a disclosure of nicotine and tar -
content (H.R. 4168; H.R. 7476; H.R. 9693); (2) to confer on the FTC the

gi ower' and duty to .reg.ilate advertising and labeling of cigarette.s (H. R. 9655;
VR. 9'60,3, S. 242,9); (.,31 ame-ficl the Federal Focid, Drug and

Cosmetic Act so as to make that Act applicable to smoking (H. R. 5973; H. R.
9512); (4) to provide for informational and educational campaigns by HEW to
acquaint the public with the health hazards involved in the use of cigarettes
and to provide for continued research in this field (H. R. 9668; S. 2430); and
(5) to enjoin all Government agencies, etc., from taking any action or pursu-
ing any policy which encourages or promotes the public to buy or use cigarettes
(S. 2430).

18.. As a result of the submission of these bills, Chairman Harris conducted
hearings from June 23, 1964 through July 1, 1964 before the House Commerce
Committee concerning possible action by Congress. The purposes of the
hearings were to review the scientific evidence of the causal link between
smoking and cancer and, if Federal action was found to be required in the
interest of public health, to determine what approach would be most desirable.
Chairman Harris commented later that the closing days of that session of

10/ 111 Cong. Rec. 16541-16544(1965).

11/ Remarks of Chairman Harris, 111 Cong. Rec. page 16544 (1965).

•
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Congress had not permitted sufficient time for further hearings and for
the preparation and consideration of carefully drawn legislation in this
field. These hearings before the House Commerce Committee were the only
hearings conducted on the subject of cigarette labeling and advertising by
either side of Congress during the second session of the 88th Congress.

19. Legislative activity resurned in the first session of the 89th Congress
with consideration of bills taking three basic approaches to the smoking health
hazard problem: (1) to amend the Federal Food, Drug and Cosmetic Act to
regulate smoking products (H.R. 2248); (2) to provide for a health warning
and/or nicotine and tar content on the label of cigarette packages (S. 559; H.R.
3014; H.R. 4007; H.R. 7051; H.R. 4244); and (3) to give the FTC the power
and duty to regulate.advertising,and. labeling of cigarettes (S. 547). Both the
Senate and the House Commerce Committees undertook hearings to determine
the state of the medical evidence for and against the causal link between
smoking and disease and to d-etermine- what Federal action, if any, should be
required in the public interest. With regard to these questions, the Senate
Committee concluded (S. Report No. 195, 89th Congress, 1st Session, page
3):

"While there remain a substantial numb(:r of individual physi-
cians and scientists — the Commerce Ccmmittee received testi-
mony from 39 of them — who do not bent:ye that it has been
demonstrated scientifically that smoking causes lung cancer or
other diseases, no prominent medical or scientific body under-
taking a systematic review of the evidence has reached conclu-
sions opposed to those of- the-Surgeon- General's Advisory

"The Commerce Committee, therefore, concurs in the judg-
ment that 'appropriate remedial action. is warranted. " •

The House Committee was unwilling to conclude for or against the medical
opinions embodied in the Advisory Committee's Report or the medical evi-
dence elicited by its own hearings. However, it did conclude that Congres-
sional action should be taken with regard to the relationship of smoking and
health. H. Report No. 449, 89th Congress, 1st Session, page 3.

20. As petitioners point out, Congress in enacting the Cigarette Labeling Act
was concerned about possible economic impact on the tobacco and broadcasting
industries, as well as the potential health hazard to the public. The House
Report states (id., at page 3):

"The determination of appropriate remedial action in this area,
as recommended by the Surgeon General's Advisory Committee,
is a responsibility which should be exercised by Congress after
considering all facets of the problem. The problem has broad
implications in the field of public health and health research,
and involves potentially far-:reaching consequences for a number
of sectors of our economy. The entire tobacco raising and manu-
facturina industry, and the numerous businesses which market
tobacco products arc involved. Some proposals have been made
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in this area which might lead to severe curtailing or the

possible elimination of cigarette advertising. This could have

a serious economic impact on the television, radio, and pub-
lishing industries in the United States, "

2 1 . The compromise evolved by Congress was to require a health warning in
labeling, but not in advertising, for an interim period pending a further Con-

gressional determination as to whether extensive smoking education campaigns

and industry self-discipline would render such a drastic step unnecessary.

The Senate Report states (S. Report No. 195, 89th Congress, 1st Session,

page 5):

"Considering the combined impact of voluntary limitations on

advertising under the Cigarette Advertising Code, the extensive

smoking education campaigns now underway, and. the compulsory

warning on the package, which will be required under the provi-

sions of this bill, it was the Con-rmittee,'5 unanimous judgment

that no warning in cigarette advertising should be required pend-

ing the showing that these vigorous, but less d7.astic, steps have

not adequately alerted the public to the potential hazard from

smoking.

The Hou7;e. R.cport sirrilarly states that the Cigaret:e Advertising Code and

the educational and inormational programs of HEW in combination with the

Labeling Act tr,Pr.le it unnecessary to insert health warnings in cigarette

advertising as proposed by the FTC (H. Report NO. 449, 89th Congress, 1st

fitession, pages 4, 5). The Labeling Act provides that the provisions which

,ffect the rrgul:ati,-,,n cf advertising shall' terminate on July 1, 1969 (Section

IU). _the reason for zpecifying this Leiiiiiii,•_ttioli date was the expectation of

Congress that bcore that date, on the basis of all available information,

including tilat contained in the reports to be submitted by HEW and FTC, it

would re-examine the subject matter of the Labeling Att.

Conclusion

22. In light of the foregoing, it i.s our view that Section 5 of the Labeling Act

was meant to preclude any requirement of a health warning in the advertising

itself, as proposed by the FTC rule (see paragraph 7, Appendix A), but there

was no legislative intent otherwise to foreclose the use of radio, along with

other educational media, as an effective means of informing the public to the

potential hazard of smoking. The Fairness Doctrine has its reason for being

in (1949 Report on Editorializing, 13 FCC at 1249):

•

„ . the paramount right of the public in a free Society to be

informed and to have presented to it for acceptance or rejection

the different attitudes and viewpoints concerning these vital and

often controverisal issues which are held by the various groups

which make up the community. It is this right of the public to

,be informed, rather than any right on the part of the Government,

any broadcast licensee or any individual member of the public to

broadcast his own particular views on any matter, which is the

frinflrl-, i s trn ef tip .Arnprir7an systr:rn of broadcasting. " [Foot-

note omitted. I
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We also cannot believe that Congress would have overturned so basic a
tenet of communications law and policy in this area or that it would have
withdrawn so fundamental a responsibility of the Commission without some
express indication and explanation. See paragraph 30, infra. On the con-
trary we believe that for reasons developed below, our action is entirely con-
sistent with the "comprehensive Federal program. . . " (Section 2, Cigarette
Labeling Act), since it will promote the "extensive education campaigns, "
which Congress noted and relied upon in reaching the policy judgment embodied
in the Act (see paragraph 21, supra).

23. As stated, our ruling accords with and is tailored to the legislative policy
embodied in the Labeling Act. In the first place, the ruling does not require
a health warning in or adjacent to cigarette advertising - a matter coming
within Section 5(b) of the "pre-emption" portion of the Act. Rather it leaves
to the good faith, reasonable judgment of the licensee - upon the facts of his
situation - the matters of the type of programming, the nature of the time to
be afforded for the opposing viewpoint, and the amount of time to be allocated
on a regular basis.

24. Second, out ruling does not preclude or (:urtail presentation by statio:1s
of cigarette advertising which they choose to r:arry (see also, paragraphs 48-
54, infra). We rejected Mr. Banzhaf's claim that the time afforded for thi!
opposing viewpoint should "roughly approximate" that devoted to cigarette
advertising, not only because the Fairness Doctrine does not require "equal
time" but also in the belief that this would be inconsistent with the Congre: -
sional direction in this field provided in the Labeling Act. For, we recog-
nized that the "practical result of any roughly one-to-one correlation would
probably be either the elimination or substantial curtailment of broadcast
cigarette advertising. " We stressed that our action would be tailored so as
to carry out the Congressional purpose, and we shall of course adhere to that
guideline in implementation of the ruling.

25. Most important, we think that our ruling implements the smoking educa-
tion campaigns referred to as .a basis for Congressional action in the Labeling
Act (supra, paragraph 21). Congress itself has affirmatively promoted such
educational efforts by appropriating $2 million for use by HEW in this direc-
tion. Public Law 89-156, Title II, Public Health Services, Chronic Diseases
and Health of the Aged. As a consequence, HEW has established the National
Clearinghouse for Smoking and Health. Its purposes are to collect, organize
and disseminate information on smoking and health, to provide encouragement
and support for state and local educational activities, and to conduct research
into the behavioral nature of the smoking habit. The Public Health Service
and others have acted to inform the public on smoking and health directly by
sending lecturers across the United States to address local groups, distribut-
ing printed information to the public, and furnishing the broadcast media with
spot announcements on smoking and health. The Public Health Service
reported in January 1967 that it has distributed spot announcements to over
900 radio stations and is at present approaching individual television stations
to obtain further coverage for its messages. The American Cancer Society
reports that it has received favorable responses from all the networks and
many Y -.4 r rning the promotion of its spots on smoking
and health.
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26. The Public Health Service has also worked through local organizations to

Owarn the public of the health hazards of smoking. It is in direct contact with a
number of regional, state, or local inter-agency advisory committees on
smoking and health, which have worked to stimulate community interest in
thirty-five states. As a result. of this stimulus and others, the medical soci-
eties of at least 18 states have made statements linking cigarette smoking with
lung cancer and other health hazards and, in some cases, have undertaken
organized activity to publicize the relationship of smoking and health. For
example, the California Medical Association has recently undertaken a pro-
gram urging individual doctors to acquaint their patients with the health haz-
ards of smoking. Local and statewide civic groups have also started public.
education efforts.

27, The Public Health Service and the'United States Children's Bureau have
directed a special education campaign aimed at school age children. To date,
school programs on smoking and health reach. atraut 70 per cent of the school .
children in the United States. Forty states have developed materials on smok-
ing and health for children or plan to do so, and twenty-seven states have
either held conferences on smoking and health or intend to do so. In September
1966 a nation-wide program to discourage smoking among 7th and 8th graders
was launched by the :National Congress of Parents :Ind Teachers. This .plan is
being supported by the Public Health Service and i operating in 21 states.

28. Th,:, affected Ind,. stries have renewed their efforts at self-regulation since
the enactment of the Labeling Act. While there has been no change in the Cig-
arette Advertising Code of the cigarette Manufacturers, they have sought and

WobtainGd FTC approval to make factual advertising- statements about tar and
nicotine; content, On March 25, 1966, 'ale FTC det-eiixiined that .ct.u.a.1 stat-
mcnt of en.e.  tar and nicotine content of the mainstream smoke from a cigarette
would not be in viclation of that Commission's 1955 Cigarette Advertising
Guides c..r of any provision of the law administered by the Commission. How-
ever, no collateral statements (other than the factual statement of tar and
nicotine content of cigarettes) suggesting the reduction or elimination of health
hazards in smoking are allowed, and all these factual statements must be
based upon a standardized testing technique. 12/

29. In October 1966 the Code Authority for the NAB issued the Cigarette
Advertising Guidelines which they had announced during the 1965 Senate hear-
ings would be forthcoming. .11:3/ The main objectives of the guidelines are to

12/ New York Times, March 29, 1966, 53:6,

13' Text of the Newg_. arette Advertilines 

•

Athletic' Activity: A person who is or has been a prominent athlete shall
not be, used in a cigarette commercial. Cigarette commercials shall not
depict persons participating in, or appearing to be participants in, sports

7ctiNrit\- E:xertion.,

[Footnote cont.:nut-ltd on following page].

Page 1918 Report No. 20-37 (9/20/67)



•

STATION WCBS-TV

restrict advertising appeals to youth and statements concerning the
health benefits of smoking. In January 1967, the Code Authority announced
in a news release a slight change in the Television Code to strengthen its posi-
tion as to appeals to youth. The Television Code, Section IX, General Adver-
tising Standards, Paragraph 7, now reads:

"The advertising of cigaretts shall not state or imply claims
regarding health and shall not be presented in such a manner as
to indicate to youth that the use of cigarettes contributes to indi-
vidual achievement, personal acceptance or is a habit worthy of
imitation. "

30. Considering these affirmative efforts by Congress, federal, state and
local public and private agencies, and the affected industries to educate the
public as to the smoking health hazard and, particularly, to discourage youth
from forming th(! habit, we are not persuaded by petitioners' argument that
HEW and FTC 1-i.ve primary jurisdiction in this matter and that this Commis-
sion alone is precluded from following its traditional method of assuring that
the public is adequately informed as to both sides of this controversial issue
of public import,nce. Significantly, Congres 3 was at pains to spell out what
was preempted (Sections 5(a) and (b), and specifically stated that except aF is
otherwise proviced in subsections (a) and (b), "nothing in this Act shall be

13/ [Footnote continued from preceding page].

Tar and Nicotine Statements: Factual statements of tar and nicotine con-

tent of cigarettes are subject to proper documentation. No statements ,or
claims regarding benefits to health and well-being are acceptable.

Filters: Cigarette advertising shall not state that because of the pres-
ence of the filter or its construction the cigarette is beneficial to the
health or well-being of the smoker.

Uniformed Individuals: Individuals in certain types of uniforms have a
special appeal to youth. Therefore, such uniformed individuals as com-
mercial pilots, firemen, the military and police officers shall not be
used in cigarette advertising.

Premiums: Cigarette advertising shall not include references to offers
of premiums which are primarily designed for youth.

Portrayal of Youth: Children or youth shall not appear in cigarette com-
mercials in any manner, even though they are merely bystanders or part

of the background. Cigarette advertising shall use individuals who both

are and appear to be adults and who are shown in settings associated with

adults.

11 RR Zd Page 1919



0.-E) COMMISSION REPORTS

construed to limit, restrict, expand, or otherwise affect, the authority of the

*iederal Trade Commission with respect to unfair or deceptive acts or prac-
ces in the advertising of cigarettes. . . ". Similarly, we believe that there

was no preclusion of FCC action, so long as such action is consonant with the
"comprehensive Federal Program. . . " (Section 2). As set forth. in the prior
discussion, we think that our responsibilities and policies under the Communi-
cations Act and our ruling herein are entirely consonant with the Congressional
objectives in this area. Indeed, it is our belief that the Commission could not
properly follow any other course in this matter. For this Commission, like
other administrative agencies, was "not commissioned to effectuate the poli-
cies" of the Communications Act "so single-mindedly that it may wholly ignore
other and equally important Congressional objectives. Frequently the entire
scope of Congressional purpose calls for careful accommodation of one statu-
tory scheme to another and it is not too much to demand of an administrative
body that it undertake this accommodation without excessive emphasis upon its
immediate task." Southern S. S. Co. v. Labor Bsoz:rd, 316 US 31, 47.

31. One further contention of petitioners on this a5pect warrants discussion.
It is asserted that we are precluded from issuing our ruling because the Com-
mission declined to make any recommendation to Congress in connection with
the Labeling Act legi,lation on the ground that it had not yet studied the mat-
ter, and because the Commission still has not conducted any study or proceed-
ing on the smoking hEzard issue. The circumstan,:es giving rise to the con-
tention are as follows: Prior to the issuance of the Advisory Committee
Report, the Commission stated in a "by direction" letter, concerning possible
rule making with regard to advertising, promoting or encouraging cigarette

410moking among young people, that action would be inappropriate before theA.dviory ,.P.;onii-iiii.Lee's Report wc:L. ct v..110.1,1e. and (Letter to Senator Ivia.gilupon,
FCC 63-1033):

"The Commission's concern is limited, of course, to advertising
in the broadcast field. Other agencies may have authority to take
Comprehensive and effective action, if necessary or appropriate.
It is, we think, obviously more desirable to treat such an impor-
tant matter, if possible,.. on a broad, across-the-board basis
rather than in piecemeal fashion. "

When the Advisory Committee's Report was issued and the FTC had announced
its rule making proceeding concerning cigarette labeling and advertising (see
Appendix A), the Commission on January 1964 initiated plans to coordinate its
efforts with the comprehensive regulation which the FTC had proposed and
with activities of other interested agencies. FCC Letter to FTC Chairman
Dixon, FCC 64-29 (January 15, 1964). On February 7, 1964, in "by direction"
letters to Congressman Leonard Farbstein (FCC 64-100) and his constituent,
Mr. Sidney Katz (FCC 64-99), then Chairman Henry answered a request to
institute rule making proceedings to ban cigarette advertising by reiterating
the policy statement quoted above and noting that the Commission would await
the results of the FTC rule making proceeding before acting in this area.
When asked to comment on S. 2429, 88th Congress, and S. 547 and S. 559,
89th Congress, the Commission reiterated its policy that it favored "across-
the-hoard trentrnent of the matter of reg,Iilating, cir4arette advertising and that

*ince the FTC had undertaken a comprehensive remedial regulatory plan, the

Page 19ZO Report No. 20-37 (9/20/67)



•

STATION WCBS-TV

FCC had not held proceedings or undertaken .studies to evaluate the

various factors and considerations in this area. Comments on S. 2429,

88th Congress, FCC 64-730; Comments on S. 559 and S. 547, FCC 65-96.

32. We do not believe that these facts preclude us, as a matter of law or of

policy, from issuing our ruling in the present circumstances. First, as

shown above, circumstances have changed. The FTC, while proceeding in

other respects consistent with the 1965 Act, is not, of course, undertaking its

comprehensive regulatory plan to require a health hazard announcement to

accompany each cigarette commercial. Second, as also shown above, our

ruling is consistent with and particularly suited to promoting the "across-the-

board" objective of Congress to treat this matter through extensive campaigns

to educate the public as to the hazards of smoking. Third, we did not defer to

the FTC as a matter of legal authority but rather of policy. The Commission

is not precluded from changing its policies so long as any new policy adopted

is, like our ruling, reasonable in the circunastan,ces. See supra, paragraph

14 and footnote 8. And, finally, studies by tlis Commission are clearly not

required to evaluate the various factors and nublic interest considerations

posed by the issue of smoking and health, particularly since Congress declared

and pursued its policy of promoting smoking education campaigns. In this con-

nection, see also the discussion below (para g raphs 33-34 and 60-62).

33. On July 12 1967, HEW submitted its R.( port to Congress, which includes

the Surgeon General's Report on Current Information on the Health Conse •

quences of Smoking. Upon the basis of more than 2000 research studies taat

have been completed and reported in the biomedical literature throughout the

world in the intervening three and one-half y.:ars since the Advisory Commit-

teciz Report, the Surgeon General states that there is no evidence calling into

question the conclusions of the 1964 Report and, on the contrary, the research

studies published since 1964 have strengthened those conclusions. The Surgeon

General summarizes the present state of knowledge of these health conse-

quences, in the judgment of the Public Health Service, as follows (Surgeon

General's Report on the Health Consequences of Smoking — 1967, page 2):

"1. Cigrette smokers have substantially higher death rates and

disability than their non-smoking counterparts in the population.

This means that cigarette smokers tend to die at earlier ages

and experience more days of disability than comparable non-

smokers.

"2. A substantial portion of earlier deaths and excess disability

would not have occurred if those affected had never smoked.

"3. If it were not for cigarette smoking, practically none of the

earlier deaths from lung cancer would have occurred; nor a sub-

stantial portion of the earlier deaths from chronic bronchopul-

monary diseases (commonly diagnosed as chronic bronchitis or

pulmonary emphysema or both); nor a portion of the earlier deaths

of cardiovascular origin. Excess disability from chronic pulmon-

ary and cardiovascular diseases would also be less.

"4. Cessation or appreciable reduction of cigarette smoking could

delay or avert a substantial portion of deaths which occur from
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•
lung cancer, a substantial portion of the earlier deaths and excess

disability from chronic bronchopulmonary diseases, and a portion

of the earlier deaths and excess disability of cardiovascular origin. "

In releasing the Report, HEW Secretary John W. Gardner stated (HEW Press

Release for July 13, 1967):

"The relationship between smoking and health has obvious and

serious implications for individuals who now smoke and for young

people who may be thinking of starting to smoke. From the stand-

point of public policy and social concern, this association consti-

tutes one of the most critical health problems today.

"It is perfectly obvious that if we are going to reduce the unneces-

sary death and illness now caused by cigarette smoking, three

things must take ?lace: There must be a reduction in the number

of people who smDke, a number which now constitutes 42 per cent

of our population, We must do everything we can to encourage

young people not :o start smoking; at present, half of our young

people are cigarEtte smokers by the time they are 18. And finally,

we must work toward the development of a less hazardous cigarette

and, concurrent17, help develop a climate of opinion which will

encourage acceptance if such a cigarette is developed. "

34. The June 30, 19E7 Report of the FTC to Congress pursuant to the Label-

ing Act stressed the importance of educating teenagers before they start

Ornoking since the use of cigarettes is so strongly habit forming (Report, pave
8). T., 

LI 
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teenagers appear to be a prime target for televised cigarette advertising and

that the "average American teenager sees more cigarette commercials on

network television than does the average American" (page 25): "87.9% of

teenage boys' and '89.5% of teenage girls hear radio on the average day"

(page 13). The Report comments (page 24):

"In making a decision on whether to start smoking, youngsters

especially have a right to know that once they start, they may

never be able to stop. A viewer of cigarette commercials and

advertisements would never hear of this aspect of smoking. "

The concluding paragraph of the FTC Report states (page 29):

•

"Cigarette commercials continue to appeal to youth and continue

to blot out any consciousness of the health hazards. Cigarette

advertisements continue to appear on programs watched and heard

repeatedly by million (sic) of teenagers. Today, teenagers are

constantly exposed to an endless barrage of subtle messages that

cigarette smoking increases popularity, makes one more mascu-

line or attractive to the opposite sex, enhances one's social poise,

etc. To allow the American people, and especially teenagers, the

opportunity to make an informed and deliberate choice of whether

or not to start smoking, they must be freed from constant expo-

sure to such one-sided blandishments and told the whole story. "
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35. This Commission agrees. Considering all of the foregoing, we

believe that our ruling is within our statutory authority and not precluded

by the Congressional policy embodied in the Labeling Act — that rather it

implements that policy. We also think it is imperative in the public interest

that we exercise our discretion now without delay for further studies.

3

D. The Argument as to Blanket Ruling

36. Petitioners further contend that even if the Fairness Doctrine properly

applies to cigarette advertising, the Commission has invalidly made a blanket

ruling that any cigarette advertisement per se presents a controversial issue

of public importance, whereas no controversial issue of public importance can

be presented where a lawful business7is, advertising a lawful product and, in

the absence of any health claim in the commercial or affirmative discussion

af the health issue, there is no viewpoint to oppose. But this argument mis-

conceives the nature of the controversial issue. Mr. Banzhaf's complaint was

that the cigarette commercials over WCBS-TV presented the point of view that

smoking is "socially acceptable and desirable, manly, and a necessary part

of a rich full life. " Our ruling points out that:

"The advertisements in question clearly "Dromote the use of the

particular cigarette as attractive and enj Dyable. Indeed, they

understandably have no other purpose. Lut we believe that a

station N,v h i c presents such advertisements has the duty of in-

forming its audience of the other side of this controversial issue

of public importance — that however enjoyable, such smoking

may be a hazard to, the smoker's health. "

Petitioners point to no example of a cigarette commercial that does not por-

tray the use of a particular cigarette as attractive and enjoyable as well as

encourage people to smoke, and we find it difficult to conceive of one.

37. Further, we are unable to accept the argument that in the absence of any

express health claim in the commercial or affirmative discussion of the health

issue, there is no viewpoint to oppose. The June 30, 1967 FTC Report amply

documents its conclusion that cigarette commercials today still contain the two

principal elements it found to exist in 1964 — a portrayal of the desirability of

smoking and assurances of the relative safety of smoking (pages 15-16). The

FTC states that desirability is portrayed in terms of the satisfactions engen-

dered by smoking and by associating smoking with attractive people and enjoy-

able events and experiences, and that by so doing the impression is conveyed

that smoking carries relatively little risk (ibid. ). 14/ The Report supports

this conclusion, more than adequately in our view, by a comprehensive review

and analysis of the advertising submitted by a large number of cigarette com-

panies and monitored by the Commission (FTC Report, pages 15-23).

14/ The FTC Report states (page 17) that an estimated 58% of the public feel

t1-1:1 4, current c;1..rett2 arive:-tising leaves the impression that smoking is a

healthy thing to do.
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Numerous examples are given of the "satisfaction" theme (pages 15-16); 15/"he "associative" theme (pages 16-17); 16/ "appeals directed to vanity"_
pages 17-18); 17/ subtle methods of "assuaging anxiety" about any health

15/ The Report states that portrayal of satisfaction, particularly oral satis-
faction, continues to be an important element of cigarette advertising.

Taste or flavor of cigarettes is most often described in terms of "mild-
ness" (Tareyton filters, Montclair menthols, Camel regulars, Carlton
filters, Lucky Strike filters, Pall Mall filters, and Chesterfield kings);
"smoothness" (Tareyton filters, Pall Mall kings, Newport menthols, and

Lucky Strike menthols); "real", "true", "rich" or "great" tobacco flavor

or taste (Raleigh filters, Newport menthols, Viceroy filters, Salem

menthols, and Philip Morris filters). Invariably, the taste of menthol
cigarettes is either cool, fresh and/or refres -ling ("coolest flavor, "

Lucky Strike Green; "forest-fresh taste. . . cooler tasting, " Pall Mall;
"as fresh as you like it, " Philip Morris; "most refreshing coolness. "

Kool; "fresher, " Newport; "fresh menthol fla—or, " Camel; "Springtime
fresh" and "refreshes your taste, " Salem; "a full, fresh taste , " Chester-

field). The FTC comments (page 16): "The impression forms that

"menthol taste' relieves smoking irritation, albeit 'smoking irritation'

is never expressly stated."

oL:•/ The Report states (page 16) that associating cigarette smoking with per-

sons, activities, places and things likely to be admired, respected or

emulaied, i.e., eiltiowilig Cigai cLi.e iiiokiiigWiLli ci positive d.bbocict.t.ive
image, continues unabated in current advertising. For example, outdoor

activity of an athletic nature such as sailboating "suggests that the smok-
ing depicted in the foreground, if not conducive to rousingly good health,
is certainly not incompatible with it" (FTC Report, page 17). In addition,

social events abound in which the viewer is brought into the "wholesome,

jolly company of cigarette smokers" (ibid. ). E.g., "singing aboard the

old paddle wheel steamer (with Pall Mall kings); . . . picnicking (with

Camel filters); and coffee klatching (with Winston filters). "

17/ The Report gives as examples of appeals to vanity (pages 17-18):

•

"Be discriminating: 'Particular about taste. . . I'm particular' (Pall
Mall kings); 'They like the style of this cigarette' (Parliament filters).

Be exclusive: . . . 'exclusive plastic pack' (Philip Morris filters and

menthols); 'There's no other cigarette' (Lark filters). . . . 'the smok-

ers who know' (Camel filters). Be a success: ̀ tastas rich, good, reward-

ing' (Viceroy filters); 'This man was born rich' (Camel filters). Be a

social success: 'Come up to the taste of Kool' (Kool menthols); 'find

something better' (Old Gold filters). Be independent: 'break away from

the crowd. . the cigarette for independent people' (Old Gold filters);

'stands out from the crowd' (Salem menthols). Associate with important 

people: 'Chairmen are never bored with them' (Benson & Hedges filters);

the charter boat skinner who has 'cot a good ship, a good crew and a good

breeze' (Camel regulars)."
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hazard (pages 19-21); 18/ the "loyalty" theme (pages 15-16); 19/ and the Pin
"bonus" theme, which includes promoting longer cigarettes at popular
prices as well as coupon promotions (pages 22-23). 20/. We note also the
FTC's comment 21/ (Report, page 18):

"There is in all of the array of positive images an element of
escape from actuality. Some cigarette advertising transcends
mere image association and projects its own separate and unique
world. Examples include 'Salem Country, ' a land in which
romantic couples romp and preen through shifting, sylvan set-
tings; the 'Night People, ' whose post evening encounters can lead
to smoking Parliament filters; and 'Marlboro Country, ' where
there daily unfolds the simple male heroic virtues of the 'Old
West. ' Worry over health has been vanished from these
shangri-las. "

18/ The Report states that as a result of ext msive promotion during 1957-
1959, the belief appears to be widely held that filter cigarettes are less
hazardous lo health than regular cigarettes (page 19). Comparatively
overt atterr pts to allay health anxieties have been made by manufactu.!ers
of charcoal filter cigarettes by pictorial details of filters creating the
impression that they prevent passage of :ars and gaseous effusions ( Tarey-
ton, Lucky Strike, Tennyson, Cold Harbor, King Sano, Tempo, Duke and
Lark). Report, page 20. Other "very low key" advertising enhances the
liiiprebion of relative cifeLy by adding uitabie adjeeLive to the wui d.
"filter": "recessed filters" (Benson & Hedges and Parliaments), "white
filters" (Yorks), "menthol filters" (Springs) and "filters with coconut
shell charcoal" (Philip Morris). Ibid.

19/ See Report (page 22). Underlying these "loyalty" theme examples is, of
course, the promise that the particular cigarette gives great satisfaction
(e.g., "Change to Winston and change for good").

20/ The Report states (page 23): "The purchase of Raleigh cigarettes has long
been rewarded with coupons redeemable for goods. Today, Belair men-
thols, Old Gold filters, York filters, Spring menthols, and Domino filters
also carry coupons redeemable for goods. Menthol and filter Chester-
fields and Philip Morrises carry coupons redeemable for more cigarettes.
The Report also gives examples of 100 millimeter cigarette advertising
(Benson & Hedges, Lucky Strike, Winston, and Pall Mall), and states
(ibid. ); "With a definite relationship having been established between
amount of cigarette smoking and incidence of lung cancer and other dis-
eases, a fitting motto for the 100 millimeter cigarette campaign might be
'extra health hazard at no extra cost'" (footnotes omitted).

21/ While we have, as petitioners point out, distinguished between explicit
and implicit raising of controversial issues in broadcast material where
hopith wF,q not i n IrohrerI ( , (-Y „ atheists and acf,nostics versus the broad-
cast of religious services), wc do not regard those cases as pertinent
here in view of the nature of the controversial issue.
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38. It comes down, we think, to a simple controversial issue: the cigarette

Scommercials are conveying any number of reasons why it appears desirable
to smoke but understandably do not set forth the reasons why it is not desir-
able to commence or continue smoking. It is the affirmative presentation of
smoking as a desirable habit which constitutes the viewpoint others desire to
oppose. We see no inequity in the circumstance that cigarette advertisers
are precluded by various codes from making affirmative health claims in the
advertising programming. 22/ The Fairness Doctrine affords an avenue for
presenting in regular program time the viewpoint of responsible spokesmen
for the cigarette advertisers in rebuttal to any health hazard claims made in
opposition to cigarette commercials. And, finally, we fail to see any merit
in the argument that no controversial issue of public importance can be pre-
sented where a lawful business is advertising a lawful product. 23/ While an
unlawful business advertising an unlawful product over the air waves might
well raise some controversial issue of public importance, we do not regard
that element as essential. The claim that no conti oversial issue of public
importance is presented by cigarette advertising is neither realistic nor
persuasive.

22/ We recognize al: o (as set forth in paragraph ;,9 above and Appendix A)
that the tobacco and broadcasting industries hive endeavored in their
codes to prescribe cigarette advertising standards aimed at reducing the
appeal to youth. But the conclusions of the FTC Report (paragraph 37

• above) and the statistics and other matters set forth in paragraphs 33-34
and 66-61 would seem to indicate that the star dards are either not being
followed or are not effective in discouraging new teenage smoking.
Moreover, it occurs to us that teenagers on the verge of adulthood may
be more influenced by a portrayal of the attractiveness and desirability
of adult conduct than by one connoting childhood or youthful behavior.
As the FTC Report notes (page 8): "They tend to view cigarette smoking
as a visible marke of maturity, a passport to adulthood. Because the
health dangers of cigarette smoking are not brought home to them in an
effective and meaningful way, many teenagers take up the smoking habit. "

23/ NBC, in urging that licensees could reasonably and in good faith conclude
that no controversial issue of public importance is presented by cigarette
advertising, notes that the FTC advertising guides permit presentation of
enjoyment since they state:

•

"Nothing contained in these guides is intended to prohibit
the use of any representation, claim or illustration relat-
ing solely to taste, flavor, aroma, or enjoyment. "

Our ruling is consistent. It, too, does not in any way prohibit the pre-
sentation of enjoyment in cigarette commercials. It merely requires the
licensee adequately to inform the public of the potential hazard, as found
by Congress and Government reports, entailed in commencing or con-
tinninr• this habit.
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E. The Contention as to a Substitution of "Commission Fiat"
for Licensee Judgment

39. Petitioners also argue that the ruling, by requiring that a significant

amount of time be allocated each week to cover the viewpoint of the health

hazard posed by cigarette smoking and by suggesting that a licensee might,

among other things, present a number of public service announcements of

the American Cancer Society or HEW, will cause a debasement of the Fair-

ness Doctrine generally and a substitution of Commission fiat for licensee

judgment. CBS in particular, noting that commercials are by nature repeti-

tive and continuous, urges that treating all cigarette commercials as presenta-

tions of one side of a controversial issue will raise a question as to whether

any one program or program series — however enlightening and informative

as to all points of view — can constitute an adequate opportunity for response.

Asserting that inevitably the licensee's only recourse will be a series of health

hazard spot announcements, CBS states that broadcast treatment of cigarette

health issues should not be reduced to a contest of opposing spot announce-

ments, endlessly repeated long after any member of the public has understood

and acted if he wished. It further asserts that such an approach makes no

sense in the area of news and public affairs programming and that the net

result of our ruing will be to convert licensee responsibility in such area 3 to

presentations very similar to product advertising.

40. Like CBS, dve recognize that the presentation of one side of a controN,er-

sial issue of public importance in advertising programming poses a situat.on

which differs from that usually pertaining to the presentation of controversial

issues in news and public affairs programming. In the latter instance, the

issue may arisee, only once, or a lew iims, ci beveral tiiiieb I.a relativly

short time period because of factors such as timeliness. But as CBS points

out, commercials are by nature "repetitive and continuous;" the complaint

here went to advertisements broadcast daily for a total of five to ten minutes

each broadcast day. We think that the frequency of the presentation of one

side of the controversy is a factor appropriately to be considered in our

administration of the Fairness Doctrine under the Act's basic policy of the

"standard of fairness" (supra, paragraph 10). For, while the Fairness Doc-

trine does not contemplate "equal time", if the presentation of one side of the

issue is on a regular continual basis, fairness and the right of the public ade-

quately to be informed compels the conclusion that there must be some regu-

larity in the presentation of the other side of the issue. This consideration is

not limited to advertising. For example, if one side of a controversial issue

of public importance were regularly presented in a daily network program,

compliance with the Fairness Doctrine would require something more than an

occasional presentation of the other side of the issue during the course of the

year.

41. Moreover, here the controversial issue posed is one of health hazard and

the repeated and continuous broadcasts of the advertisement may be a con-

tributing factor to the adoption of a habit which may lead to untimely death.

In the circumstances, we think that the licensee is under a higher duty than in

the case of other controversial issues to ameliorate the possible harmful

effect rf hroldqts by sufficiently informing the public as to the hazard.

As indicated in our ruling, and in light of the considerations se t forth in
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paragraphs 33-34 and 60-61, we believe that the frequency of the presentation

lif the one side 
and the nature of the potential hazard to the public here necessi-

ates presentation of the opposing viewpoint on a regular basis (e.g., each
week).

42. We note that, contrary to CBS' position, the repetition of short communi-
cations has apparently been regarded by the broadcasting and advertising
industries and other interested organizations as an effective means of reach-
ing the listener or viewer. But in any event, there is nothing in our ruling
which compels a licensee to treat the issue through presentation of spot mes-
sages. In our ruling we stated: "A station might, for example, reasonably
determine that the above noted responsibility would be discharged by present-
ing each week, in addition to appropriate news reports or other programming
dealing with the subject, a number of the public service announcements of the
Cancer Society or HEW in this field. " This example does not on its face indi-
cate that the opposing viewpoint should be presented solely or principally
through spot announc(ments, and it was not intended as a "Commission fiat"
as to the manner of compliance with the Fairness Doctrine. 24/ We stressed
in the ruling, and here strongly emphasize again, that "in this, as in other
areas under the fairn2ss doctrine, the type of pros ramming and the amount
and nature of time to be afforded is a matter for the good faith, reasonable
judgment of the liceimee, upon the particular facts of his situation. See Cull-
man Broadcasting Co., FCC 63-849 [25 RR 895] (September 18, 1963). "

43. In other words, Tye agree with CBS that the "question of whether a licen-
seeis responsibly complying with the fairness doctrine cannot be resolved by

O'er se guidelines, ratios or other rigid rules. " A licensee which has just
presented a very lengthy program on this issue obviously might reach a dif-
ferent judgment as to what his obligation was in this respect for the next week
or so. But as stated, the carriage of the normally substantial amount of
weekly commercials raises a concomitant responsibility to be met over rela-
tively the same period of time. Further, in these circumstances, while a
one-to-one ratio is ruled out by considerations of the legislative history of

24/ As set forth in paragraph 25, prior to our ruling the American Cancer
Society received favorable responses from all the networks and many
independent stations concerning the promotion of its spots on smoking
and health. Moreover, the Public Health Service reported in January
1967 that it had distributed spot announcements to over 900 radio stations
and was then approaching individual television stations to obtain further
coverage for its messages. The example we gave merely took cognizance
of the fact that such material is available to licensees if, in their judgment,
its use would facilitate compliance with their obligations under the Fair-
ness Doctrine. We thought it desirable to note its availability particu-
larly for the small station with limited resources, which might have diffi-
culty in preparing its own program material dealing with this issue.

•
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the Cigarette Labeling Act, the licensee's obligation is just as clearly
not met by an occasional program a few times a year or by some appropri-
ate announcements once or twice a week. We stress again that what is called
for is the allocation of a significant amount of time each week, absent unusual
circumstances, to the presentation of the opposing viewpoint in the case of
cigarette commercials. We do not see why licensees, proceeding in good
faith, should experience any real difficulty in reasonably discharging that
responsibility nor why, in view of the nature of the issue — the public's health.,
they would seek to fulfill that obligation in a niggardly fashion, designed to
raise problems or complaints. In sum, we have not usurped licensee judgment
as to the type of programming or the amount or nature of the time to be
afforded, but rather have left these matters to the good faith, reasonable
judgment of the licensee based on his evaluation of the facts of his particular
case. 25/

F. Effect of the Ruling on the Advertising of Products
Other Than Cigarettes.

44. Petitioners further assert that the ruling cannot logically be limited to
cigarette advert:sing alone, and hence will 1.1 ..ve broad-scale effect on broad-
cast operations and the presentation of adver,:ising by radio generally. They
state that very little in society is uncontroversial and, since many produc,-s
are subject to o:ie form of controversy or other, an appeal to the Commis ;ion
by a vocal mino:!ity is all that is needed to classify a subject as controversial
and of public imoortance. They further claim that if governmental and private
reports on the possible hazard of a product are a sufficient basis for the ciga-
rette ruling, the ruling would apply to a host of other products, such as: auto-

fc.,ocl with high cholesterol C3Unt, alcoholic. bE.,.-v-erage5, fluoride in
toothpaste, pesticide residue in food, aspirin, detergents, candy, gum, soft
drinks, girdles and even common table salt. We do not find this "parade of
horribles" argument impressive.

45. We stressed in our ruling that it was "limited to this product — cigarettes,
stating further in this connection:

25/ It is also argued that the licensees may simply substitute cigarette health
messages for other public service announcements now being carried. The
duty of a station carrying cigarette commercials to inform the public as
to the hazards of smoking stems directly from the fact that its facilities
have been used to promote the use of this product found by the Congress
and Governmental reports to be so potentially hazardous to health; its
responsibility is therefore the same as in the case of any other fairness
situation. It thus has a duty to present the other side, over and beyond
what a licensee decides in other respects to present in order to serve
the best interests of his area. We therefore do not believe that a licen-
see would or should adopt a pattern of operation which he does not adjudge
to serve fully the needs and interests of his public,
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"Governmental and private reports (e.g., the 1964 Report

of the Surgeon General's Committee) and Congressional action

(e.g., the Federal Cigarette Labeling and Advertising" Act of

1965) assert that the normal use of this product can be a haz-

ard to the health of millions of persons. The advertisements

in question clearly promote the use of a particular product as

attractive and enjoyable. Indeed, they understandably have

no other purpose. We believe that a station which presents

such advertisements has the duty of informing its audience of

the other side of this controversial issue of public importance

— that however enjoyable, such smoking may be a hazard to

the smoker's health."

Our ruling does not state, and was in no way meant to imply, that any appeal

to the Commission by a vocal minority will suffice to classify advertising of a

product as controversial and of public importance. Rather, the key factors

here were twofold: (1) governmental and private reports and Congressional

action with respect to cigarettes, and (2) their assertion in common that

"normal use of this product can be a hazard to the health of millions of per-

sons.

46. The products to wAich petitioners refer do not .3resent a comparable situ-

ation. The example most uniformly cited is auto safety. But the governmental

and private reports on this matter do not urge the public to refrain from "nor--

mal use" of automobiles in the interest of public safety; rather, the emphasis

is on increased safety features in the manufacture of automobiles and increased

•r e by drivers. Moreover, we know of no widespread contention by govern-

inental pa:iv-at:I,. a Litil Tritie S th.a.t tho "normal uzc" of any of thc othor -±-,-roducts

cited by petitioners poses a serious health hazard to millions of persons who

otherwise enjoy good health.

47. We adhere to our view that cigarette advertising presents a unique situa-

tion. As to whether there are other comparable products whose normal use

has been found by Congressional and other Government action to pose such a

serious threat to general public health that advertising promoting such use

would raise a substantial controversial issue of public importance, bringing

into play the Fairness Doctrine, we can only state that we do not now know of

such an advertised product, and that we do not find such circumstances pres-

ent in petitioners' contentions about the advertised products upon which they

rely. Thus, to say the least, instances of extension of the ruling to other

products upon consideration of future complaints would be rare, if indeed they

ever occurred. In short, our ruling applies only to cigarette advertising, and

imposes no Fairness Doctrine obligation upon petitioners with respect to other

product advertising.

G. The Claim as to Adverse Financial Impact Upon the Broadcasting

and Tobacco Industries

48. Petitioners further assert that the ruling will seriously undermine the

commercial structure of broadcasting, cause a substantial reduction in or the

elimination of cigarette advertisine to the severe detriment of these stations

OA their ability to serve the public interest, require a major change in the
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operation of broadcast stations by necessitating the acquisition and pre-

sentation of new program material and the keeping of additional records to

document compliance with the Fairness Doctrine, limit the ability of cigarette

manufacturers and advertisers to obtain advertising time on broadcast media,
and adversely affect the sale of cigarettes, all of which will impose an unlaw-

ful burden on interstate commerce and conflict with the Congressional intent

underlying the Cigarette Labeling Act.

49. The contention that our ruling will seriously undermine the commercial

structure of broadcasting is pressed principally by the Association of National

Advertisers, Inc., an association composed of leading manufacturers and

service concerns that use advertising, seven of whom market cigarettes. Their

concern appears to rest principally on the fear that the ruling will be extended

to many other products which are subject to controversy in one form or another.

However, as set forth in the preceding section of this opinion (supra, para-

graphs 44-47), we believe that this fear is. groundless.. The only real question

here is the impact of our ruling on cigarette advertising on broadcast mei.a

and the sale of cigarettes.

50. We have nc reason to think, and petitioners have proffered nothing ccn-

crete in suppor., of their claim, that the ruling will cause any substantial :educ-

tion in or the el.mination of cigarette advertising on broadcast media or

adversely affect the ability of broadcast licer sees to serve the public inte.:est.

As we have statd, we shall tailor the requirement that a station which carries

cigarette commercials provide a significant amount of time for the other - niew-

point, so as not to preclude or curtail presentation by stations of cigarette

advertising that they choose to carry.

51. Nor do we think it realistic to assume that the requirement will cause

cigarette advertisers and manufacturers to turn to other advertising media.

The attractiveness of the broadcast media, particularly television, as a means

of effectively reaching the vast majority of the American public with advertis-

ing, as well as other, messages is without equal. 26/ We find it difficult to

believe that cigarette manufacturers and advertisers would abandon or make

substantially less use of a medium of this nature merely because our ruling

may require an increase in the programming on the smoking-health issue

which broadcast licensees are already presenting in the exercise of their judg-

ment under the Fairness Doctrine and pursuant to their obligation to operate

in the public interest. 27/ Rather, particularly in light of the consideration

26/ The FTC Report states (page 10) that more of the money spent for ciga-

rette advertising in the year 1966 was spent on television advertising than

on all other media combined (66.6 per cent in 1966). The Report also

states (ibid. ) that "in 1966, cigarette advertising accounted for approxi-

mately 7.2% of total television advertising expenditures. "

27/ In this connection, we note that many stations and the television networks

(e. a. , CBS's efforts as detailed in this case) have given coverage to the

smoking-health issue and that they also continue to air numerous cigarette

commercials.
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set forth above (paragraph 50), we are not persuaded that the effect of our

orvuling on the amount of cigarette advertising presented on broadcast media
ill be significant. 28/

52. We also fail to see how the ruling would require any major change in the
operation of broadcast stations. In complying generally with the Fairness
Doctrine in their overall broadcast.operations, broadcast licensees are
required to afford reasonable opportunity for the presentation of the other side
of controversial issues of public importance when they choose to present one
side, and to document their efforts upon complaint. Our rules require the
keeping of program logs (See, e.g., §§73.111 and 73.112; see also Section
303(j) of the Communications Act), and we are sure that licensees in the con-
duct of their business affairs presently keep full accounts as to advertising
matters. Thus, we think that this particular controversial issue can be
handled by licensees in a manner similar to their established practices in
this area. 29/

COMMISSION REPORTS

53. There is nothing in our ruling which would preclude or curtail the ability
of cigarette manufacturers to obtain advertising time on broadcast media.
Licensees remain free to present such cigarette advertising as they choose.
Conceivably, some licensees, in view of the mounting public concern as to the
potential health haza:d of cigarette smoking, might voluntarily decide to cur-
tail or refrain from :igarette advertising broadcasts in the public interest.
But that is appropriately a matter for licensee judgment as to how to conduct
broadcast operations to serve the public interest, and not a requirement of our
ruling. Under Section 3(h) of the Communications Act, broadcasters are not

OFommon carriers and they cannot be compelled to present advertising which
they do nc,t wish to pr,sent. Moicuvez, cigaretie inanufacturerb Clearly -have
no right to insist that a broadcast licensee, who is willing to present cigarette
advertising, present it in a manner that does not comport with his statutory
obligation to operate in the public interest. Nor does a cigarette manufac-

• turer have any legal right to complain that the use of radio to inform the pub-
lic as to the potential health hazard of cigarette smoking may lead to some
decline in cigarette sales or slow down the present trend of rising cigarette
sales (FTC Report, pages 4-7). Indeed, that is the very purpose of the edu-
cational efforts which Congress has directed HEW to undertake.

54. In sum, we see no merit to the contention that our ruling will lead to
severe curtailment or possible elimination of cigarette advertising, or have
a serious economic impact on the broadcasting industry, contrary to the

28/ Certainly, there is no reason to anticipate that any such minimal impact
could have any substantial adverse effect upon the ability of broadcast
stations to serve the public interest. Cf. also FTC Report of June 30,
1967, at page 10.

29 / We note that WCBS-TV apparently had no difficulty in ascertaining what
programs that station had broadcast on this issue in response to Mr.
Banzha f' s complaint.
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intent of Congress in the Labeling Act. The.ruling properly effectuates
the responsibilities of broadcast licensees and this Commission under the
Communications Act. There is no unlawful burden on interstate commerce
nor conflict with Congressional intent in, or the provisions of, the Labeling
Act.

-7127-

H. The Procedural Contention

55. Finally, petitioners urge that the ruling is procedurally invalid because
it effects an important and unprecedented change of policy which will affect
all licensees and it was adopted without affording WCBS-TV, broadcast licen-
sees generally and other interested persons an opportunity to be heard. CBS,
in particular, asserts that this was a departure from the Commission's proce-
dure of advising a licensee of a fairness complaint and requesting its comments
(Fairness Primer, FCC Public Notice of July 1, 1964, 29 FR 10415, 10416,
cited with approval in the Red Lion case, surra, paragraph 8). CBS requests
that the contents of its letter be treated as iv3 comments on Mr. Banzhaf's
complaint, and that we reconsider the ruling on the basis of such comments. 30/

56. We have granted this request of CBS ane have carefully considered its
comments in de,.ermining that reconsideratioi is not warranted by the arg-a-
ments containec in its letter. Our omission to seek the comments of WCES-
TV initially was occasioned by our view that Mr. Banzhaf's complaint, which
enclosed his request to INCBS-TV and the rely of that station, adequately set
forth the facts of the case and the positions ot* the parties. Since WCBS-rIV
has a continuing policy of presenting the smo.d.ng-health hazard controversy
and asserted only its pos-ition that, the Fairness Doctrine does not apply to
advPrtising, ciir lrqter of Jnne 2, 1c1(-)7 to t.1-1;)t station had two 111,11-poSe9: One,
to apprise WCBS-TV of the Commission's view that the Fairness Doctrine
does apply to cigarette advertising, as a matter of law and policy, and second,
to bring to the station's attention our view that a sufficient amount of time must
be allocated, usually each week, for the opposing viewpoint so that WCBS-TV
could appropriately exercise its licensee judgment in connection with its con-

tinuing program. As stated in paragraph 6, supra, the effectiveness of the
June 2nd ruling will not be the basis for action against any licensee, including

WCBS-TV, until publication of this Memorandum Opinion and Order in the

30/ NBC notes that the Commission did not have before it the text of the three
commercials Mr. Banzhaf referred to as examples. It has attached to
its comments the texts of three advertisements and states that two of them
appear to be those mentioned in the complaint and the third is probably
the other. NBC further states: "They may show ̀ attractive' people
`enjoying' themselves while smoking cigarettes, but surely that does not

constitute the expression of a viewpoint on whether smoking iS a hazard

to the smoker's health. " For the_r-e-aS-ons stated in paragraph 38 above,
we do not think that the textAyf the particular advertisements was neces-

sary to our ruling or to our decision on the requests for reconsideration.
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Federal Register. In the circumstances, and particularly the fact that we

syave fully considered the comments submitted by CBS on reconsideration, weonclude that WCBS-7TV has not been prejudiced by the procedures followed in
this matter.

57. It is true that other interested persons were not accorded an opportunity
to be heard prior to the ruling. It is not the Commission's normal procedure
or usual practice to accord the public in general an opportunity to.be heard
with respect to fairness complaints against a particular licensee, even though
the complaint may involve an important issue of policy (see, e.g., Cullman
Broadcasting Company, FCC 63-849 [25 RR 895]; Times Mirror Broadcasting
Co., 2,4 RR 404 and 407 (1962)). We thus followed long established procedures
in this respect. In any event, we have now heard at length from the three
television networks, numerous individual broadcast licensees, the NAB, and
representatives of the advertising and tobacco industries. We have given
extensive consideration to the arguments raised in support of their positions,
and have found them without merit. Moreover, the ruling is not effective as
to any broadcast licensee until publication of this opinion in the Federal Regis-
ter. In the circumstances, we conclude that petitioners have been adequately
heard and have suffered no prejudice.

58. Further, we are unable to conclude that any u:;eful purpose would be
served by affording pi.qitioners a further opportunity for written comment or
oral argument. The •Tiewpoints of petitioners on tl-e legal and policy issues
are fully and amply set forth in the pleadings already filed, and nothing has
been presented which would indicate the need or desirability of further study

Sr proceedings; thus we are not persuaded that any public purpose would be
servc,f-11-,y 4 4- 4 t42t4ng rule n.4..1-.:4 ng in this area, as y fhP. l"7 firm cl f

Smith, Pepper, Shack and L'Heureux. We note that the petition for rule mak-
ing does not propose the adoption of any rules, but only the provision of a
forum for consideration of the legal and policy arguments urged by petitioners
and discussed herein. We do not think that a rule making proceeding is either
needed or appropriate for their resolution. 31/

59. And, finally, we point out that we could not in any event conclude that stay
relief would be warranted pending any such further proceedings. This is not
only because we believe that petitioners have not shown any substantial likeli-
hood of ultimately prevailing on the merits of their position, either before this

31/ As set forth in paragraph 43 above, we agree with the CBS position that
licensee responsibilities under the Fairness Doctrine, in this as in other
areas, should not be subject to per se guidelines, ratios or other rigid
rules prescribed by the Commission. Accordingly, we would not under-
take rule making to prescribe such standards in the absence of some
compelling showing leading us to revise our present judgment (see para-
graph 43) and to conclude that rule making in this particular area would
be appropriate and would serve a useful purpose.
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0!Commission or the courts., but also because the public interest would
require denial of such relief on injury grounds. We have already set forth
the basis for our belief that compliance with the ruling will not cause any sub-
stantial adverse impact on the' broadcasting or advertising industries. We
have not been shown that any irreparable injury will flow to petitioners. In
any event, in view of the strong public interest in adequately informing the
public, and particularly teenagers, as to the health hazard involved in the
cigarette habit which broadcast facilities are encouraging them to adopt and
continue, we think that any injury to the affected industries is outweighed by
the danger of irreparable injury to the public. Indeed, if our ruling will con-
tribute to the avoidance of one untimely death, the public interest would not
be served by any delay in its effectiveness.

60. In connection with this latter point, we have taken into account the further
studies which have been undertaken since the Advisory Committee Report by
persons competent in this field. Most important, of course, is the recent
HEW Report of July 12, 1967 (already discussed in paragraph 33 and since
confirmed and amplified in its Report of August , 1967). We shall therefore
note here other pertinent studies. In February 1966 Dr. E. Cuyler Ham-
mond's study foi the National Cancer Institute made the first large scale sur-
vey of women cigarette smokers. His study :hawed that such women's death
rate from heart disease and lung cancer were twice that of non-smokers. ..32/
In May 1966 Dr. Green of Harvard University reported experiments with rab-
bits proving cigarette smoking can cause many lung and throat ailments. -33/
Roswell Memorill Institute announced in .August 1966 a report finding filter
tips of several c.garette brands ineffective in screening out harmful tars and
nicotine. This report acknowledged that some filters were better than others,

cq‘.171:Q that none p-rnt,actc bythePublic

Service and the American. Cancer Society reported in October 1966 that a five
year study of Seventh Day Adventists in California, comparing death rates of
11, 071 male Adventists who do not smoke and the general male California '
population, showed one-sixth as many lung cancer deaths and one-third as
many deaths from all respiratory diseases among Adventists as among the
total male population. 35/ Also in October 1966, a Louisiana State University
five-year study, financed partly by the Tobacco Research Council, reported
findings of a relationship between cigarette smoking and hardening of the
arteries in the heart. 36/ Just recently, in a formal report to the President,
it was stated by Dr. Kenneth M. Endicott, Chief of the National Cancer

32/ New York Times, February 23, 1966, 41:8.

33/ New York Times, May 2, 1966, 39:1. •

34/ New York Times, August 30, 1966, 1:7.

35/ New York Times, October 12, 1966, 54:1.

36/ New York Times, October 22, 1966, 20:2.
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Institute, that "lung cancer — which will kill more than 50, 000 Americans this

War — can be brought under control because it is clearly caused by environ-

ental factors — chiefly cigarettes. " The President was also advised that

"lung cancer has reached epidemic levels in men and may soon do so in
women. " 37/

61. As stated in our ruling, of most serious concern to the Commission are

statistics as to the correlative rise in cigarette consumption and teenage smok-
ing. In January 1966 the Department of Agriculture in a public report entitled,

"Tobacco Situation", announced that 1965 had been a record year for cigarette

consumption. 38/ The reason given by the Surgeon General for the increase
was new smokers, not the increased use of tobacco by the then-current smok-

ers. 39/ In July 1966 Surgeon General Stewart reported, based on American

Cancer Society and Public Health Service surveys, that one-half of American

teenagers are regular smokers by age eighteen despite two and one-half years

of intensive educational efforts. 40/ In October 1966 the Rand Youth Poll,

conducted by the Youth Research institute, released findings that teenagers

smoke ten million cigarettes per week, that 53 per cent of all 16-19 year olds

are smokers, and that this represents a rise of 4 per cent in this age group

during the almost thrf!e year period since the Adviiory Corrimittee's Report. 41/

In November 1966 the American Cancer Society no.ed a six-year study by Dr.

E. Cuyler Hammond howing a marked drop in cigarette smoking among older

people and a rise in consumption by young people. 42/ In December 1966 the

Agriculture Departrn.Ent announced that Americans had once again set a new

record for total constmption of cigarettes per year. 43/ In light of the sta-

tistics concerning teeaage smoking, this increase in consumption appears

diorrelated to the increase in population which occurs through the increase in
wy-outhful porcons.

62. We wish to make it clear that this Commission is not the proper arbiter

of the scientific and medical issue here involved and of course has not sought

to resolve that issue. We have cited the reports in question because they

establish (i) that here is a most substantial controversial issue of public

importance, which must be fairly aired to the American people, and (ii) that

37/ The Washington Post, July 22, 1967, 2:1.

38/ New York Times, January 2, 1966, IV, 7:1.

39/ New York Times, January 11, 1966, 9:1.

40/ New York Times, July 17, 1966, IV, 10:1.

41/ Advertising Age, October 31, 1966.

42/ New York Times, November 3, 1966, 41:1.

4,/ New York Times, December 31, 1966, 4:6.
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because of the seriousness of the issue to the health of the people, a stay
is patently inconsistent with the public interest. We recognize that there
are countering efforts and arguments put forth particularly by the tobacco
industry; there are also new and continuing developments in this field. See
Hearings before the Consumer Subcommittee of the Senate Commerce Com-
mittee to review progress being made toward development and marketing of a•
less hazardous cigarette. We have not gone into detail on these matters,
because they do not alter the tkvo crucial findings set forth above.

63. As stated, this Commission agrees with the crucial point set forth in the

concluding paragraph of the recent FTC Report (see paragraph 34). In view

of the Congressional action, the Government and private reports, we conclude
that a stay of our action would be contrary to the public interest. Licensees

must therefore abide by the ruling, or seek judicial review of it (see Red Lion

Broadcasting Company v. FCC supra). (Even in the event of such review, the

ruling remains effective, absent entry of a Court stay. )

II. Conclusions

64. There is, we believe, some tendency to miss the main point at issue by

concentration on labels such as the specifics of the Fairness Doctrine or )y

conjuring up a larade of "horrible" extensions of the ruling. The ruling is

really a simple and practical one, required by the public interest. The licen-

see, who has a duty "to operate in the public interest" (Section 315(a)), is

presenting commercials urging the consumption of a product whose normal use

has been found by the Congress and the Gove.mment to represent a serious

potential hazard to public health. Ordinarily the question presented would be

how the carriage of such commercials is consistent with the obligation to

operate in the public interest. In view of the legislative history of the Ciga-

rette Labeling Act, that question is one reserved for judgment of the Congress

upon the basis of the studies and reports submitted to it (except, of course, for

whatever voluntary judgment the broadcasting industry might now make). But

there is, we think, no question of the continuing obligation of a licensee who

presents such commercials to devote a significant amount of time to informing

his listeners of the other side of the matter — that however enjoyable smoking

may be, it represents a habit which may cause or contribute to the earlier

death of the user. This obligation stems not from any esoteric requirements

of a particular doctrine but from the simple fact that the public interest means
nothing if it does not include such a responsibility.

65. In light of all the foregoing, we conclude and find:

(a) The ruling as to the applicability of the Fairness Doctrine

to cigarette advertising is within the Commission's legal

authority and discretion, and is in the public interest.

(b) Petitioners have made no showing which warrants recon-

sideration and withdrawal of the ruling or the institution of

rule making in this area. •

(c) Petitioners have made no showing that relief, except as

indicated in para,grapii o auuve, is warranted or in the public

interest; on the contrary, the grant of stay relief would be

likely to cause irreparable harm to the public.
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Accordingly, it is ordered, that the petitions and requests for reconsideration,.

*tile making, and stay listed in paragraph 1 of this Memorandum Opinion and

rder are denied, except .to the extent . Lhat relief is granted herein pending

publication of this Memorandum Opinion and Order in the Federal Register.

It is further ordered, that copies of this Memorandum Opinion and Order shall

be mailed to all broadcast licensees of the Commission.

APPENDIX A

Background to 1965 Cigarette Labeling Act

1. On January 11, 1964 the Report of the Surgeon General's Advisory Com-

mittee concluded that cigarette smoking contributes substantially to mortality

from certain specific diseases and to the over-all death rate. The Commit-

tee recommended that "cigarette smoking is a health hazard of sufficient

importance in the lini:ed States to warrant appropriate remedial action. "

After the Report was -.ssued, many groups private and public acted to provide

this "remedial action. "

(a) The To )acco and Broadcasting Indus :ries

2. Soon aer the Ad isory Committee's Report, the tobacco and broadcasting

industries reacted wi;h voluntary measures to cont-7o1 the content of cigarette .

advertis:eng. In Januy 1964 the felevision Code .f..eview Board and the Tele-

vision Board of Direc:ors of the NAB recommended and approved specific

st
mendynents to the Television Code. The amendments prohibited some types
f ndvorti5ing, directed at young people ar.d health claims in cigarette

advertising. 11 In June 1964 similar amendments were approved for the

Radio Code. 2/ These Code amendments were motivated by the Advisory

Committee's Report.

1/ Television Code, Section IV, Program Standards, Paragraph 12 

Care should be'exercised so that cigarette smoking will not be depicted in

a manner to impress the youth of our country as a desirable habit worthy

of imitation.

Television  Code, Section IX, General Advertising Standards, Paragraph 7 

The advertising of cigarettes should not be presented in a manner to con-

vey the impression that cigarette smoking promotes health or is important

to personal development of the youth of our country.

2/ Radio Code I, Program Standards, Section H. 13:

The use of cigarettes shall not be presented in a manner to impress the

youth of our country that it is a desirable habit worthy of imitation in

that it contributes to health, individual achievement, or social acceptance.

Pape

[Footnote continued on following pa ge ]
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In the words of the Television Code Review Board (Hearings, Senate Com-

merce ComMittee on S. 559 and S. 547, 89th Congress, 1st Session, part

1, page 591):

"The board recognizes the burden of responsibility the report imposes
on all television licensees in the area of cigarette advertising. Spe-
cifically, the board is concerned with the potential of cigarette adver-
tising to give the false impression that cigarette smoking promotes
health or physical well-being. "

The Code Authority also made clear that regulation initiated by the cigarette
manufacturers was what they envisaged. Thus the Authority provided that it

would delay the issuance of general guidelines (interpreting the code amend-
ments) which would assist advertisers and code subscribers in adhering to the

television code restrictions, pending its determination of the implementation
and effectiveness of the tobacco industry's self-regulation. Id., at page E92.

3. In April 1964 the major cigarette companies announced their agreement

and adherence to the cigarette advertising code to impose standards and eaforce-

ment procedur€ s for the self-regulation of cigarette advertising. The coce pro-
vided advertisir g standards which would be applied by an independent adminis-

trator who would survey the advertising and labeling of cigarettes in the United

States, with the power to levy fines for any advertising or labeling which does

not conform to :he industry code standards. These standards are basical..y of

three types. The first prohibits many types of cigarette advertising spec:fi-

cally directed at persons under 21 years of age. Another prohibits health

claims, except in certain limited circumstances. The third type prohibit 3 sug-

gestions that smoking is essential Lo social ploininence,

or sexual attraction. Robert B. Meyner, the former Governor of New Jersey,

is the first and current administrator for the code. In evaluating the effect of

the code on cigarette advertising, Mr. Meyner said in a Senate hearing (id., at

page 568) that the character of cigarette advertising had been altered as a

result of his enforcement of the code. 3/

2/ [Footnote continued from preceding page]

Radio Code, Advertising Standards, Section C(g):

The advertising of cigarettes shall not state or imply claims regarding
health and shall not be presented in such a manner as to indicate to the
youth of our country that the use of cigarettes contributes to individual
achievement, personal acceptance, or is a habit worthy of imitation.

However, we note the following exchange between Code Administrator
Meyner and Senator Bass (id., at page 581):

"Senator Bass: . . don't you believe that the industry itself, with you
as the administrator, don't you believe that you are capable of protecting
the health of the American public as far as advertising of cigarettes is
concernect?

[Footnote continued on following page]
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04. The Depa.rtment of Health, Education and Welfare (HEW) also took actionafter the Advisory Committee's Report. On February 18, 1964, the SurgeonGeneral, Luther Terry, convened a meeting of four voluntary agencies to dis-cuss with them and other health agencies means of implementing the recom-mendations contained in the Advisory Committee Report. This meetingeventually resulted in the establishment of the National Interagency Councilon Smoking and Health on July 9, 1965. The purposes of the Council arethree-fold: "(1) to use its professional talents to bring to the nation — par-ticularly the young — an increasing awareness of the health hazards of ciga-rette smoking, (2) to encourage, support and assist National, State and localsmoking and health programs, and (3) to generate and coordinate public inter-est and action related to this area of health. " The membership of the Councilincludes thirteen private agencies and three Federal Government agencies(United States Public Health Service, United States Office of Education, andUnited States Children's Bureau).

5. In 1964, the Public Health Service, which strongly endorsed the conclu-sions of the Advisory Committee's Report, awarded 10 grants and contractsto support demonstrations and projects to design effective methods of reach-ing various populatior g.roups with the facts about smoking. The comprehen-sive educational campaigns, however, which the Public Health Service desiredto start had to await appropriations forthcoming from the 89th Congress. ThePresident's Commission of Heart Disease, Cancer and Stroke recommendedan appropriation of $10 million to educate the public on the health hazards ofsmoking and to provide a network of control clinics to assist those who desiregive up smoking. •rwo million dollars were forthcoming in the fall of 1965.

(c) The Federal Trade Commission

6. As early as September, 1955 the Federal Trade Commission (FTC) hadpromulgated Cigarette Advertising Guides which, among other things, pro-hibited representations in cigarette advertising or labeling which refer toeither the presence or absence of any physical effects from cigarette smoking,

3/ [Footnote continued from preceding page]

"CocIn 1`..!..y:Aer: tliink you dcscri!)0 a responsibility that
is greater than is set forth in the code. As the code sets it forth, I am
trying to accept that responsibility. • .".

•
Page 1940 

PnoNo. 20-37 (9/20/67)



p.

•

•

STATION WCBS- TV

because of the seriousness of the issue to the health of the people, a stay 1711-1
is patently inconsistent with the public interest. We recognize that there
are countering efforts and arguments put forth particularly by the tobacco
industry; there are also new and continuing developments in this field. See
Hearings before the Consumer Subcommittee of the Senate Commerce Com-
mittee to review progress being made toward development and marketing of a•

less hazardous cigarette. We have not gone into detail on these matters,
because they do not alter the t‘'.vo crucial findings set forth above.

63. As stated, this Commission agrees with the crucial point set forth in the
concluding paragraph of the recent FTC Report (see paragraph 34). In view

of the Congressional action, the Government and private reports, we conclude
that a stay of our action would be contrary to the public interest. Licensees

must therefore abide by the ruling, or seek judicial review of it (see Red Lion

Broadcasting Company v. FCC supra). (Even in the event of such review, the

ruling remains effective, absent entry of a Court stay. )

272---37.01C111.•

II. Conclusions

64. There is, we believe, some tendency to miss the main point at issue by

concentration on labels such as the specifics of the Fairness Doctrine or y

conjuring up a larade of "horrible" extensions of the ruling. The ruling is

really a simple and practical one, required by the public interest. The licen-

see, who has a duty "to operate in the public interest" (Section 315(a)), is

presenting commercials urging the consumption of a product whose normal use

has been found by the Congress and the Gove.-mment to represent a serious

potential hazard to public health. Ordinarily the question presented would be

how the carriape of such commercials is consistent with the obligation to

operate in the public interest. In view of the legislative history of the Ciga-

rette Labeling Act, that question is one reserved for judgment of the Congress

upon the basis of the studies and reports submitted to it (except, of course, for

whatever voluntary judgment the broadcasting industry might now make). But

there is, we think, no question of the continuing obligation of a licensee who

presents such commercials to devote a significant amount of time to informing

his listeners of the other side of the matter — that however enjoyable smoking

may be, it represents a habit which may cause or contribute to the earlier

death of the user. This obligation stems not from any esoteric requirements

of a particular doctrine but from the simple fact that the public interest means

nothing if it does not include such a responsibility.

65. In light of all the foregoing, we conclude and find:

(a) The ruling as to the applicability of the Fairness Doctrine

to cigarette advertising is within the Commission's legal

authority and discretion, and is in the public interest.

(b) Petitioners have made no showing which warrants recon-

sideration and withdrawal of the ruling or the institution of

rule making in this area. •

(c) Petitioners have made no showing that relief, except as

indicated in paragraph o a.uove, i6 warranted#or in the public

interest; on the contrary, the grant of stay relief would be

likely to cause irreparable harm to the public.
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Accordingly, it is ordered, that the petitions and requests for reconsideration,.

oule making, and stay listed in paragraph 1 of this Memorandum Opinion and

rder.are denied, except .to the extent ,that relief is granted herein pending

publication of this Memorandum Opinion and Order in the Federal Register.

It is further ordered, that copies of this Memorandum Opinion and Order shall

be mailed to all broadcast licensees of the Commission.

APPENDIX A

Background to 1965 Cigarette Labeling Act

1. On January 11, 1964 the Report of the Surgeon General's Advisory Com-

mittee concluded that cigarette smoking contributes substantially to mortality

from certain specific diseases and to the over-all death rate. The Commit-

tee recommended that "cigarette smoking is a health hazard of sufficient

importance in the lini:ed States to warrant appropriate remedial action. "

After the Report was -.ssued, many groups private and public acted to provide

this "recnedial action. "

(a) The To )acco and Broadcasting Indus :ries

2_ Soon after the Ad\ isory Committee's Report, the tobacco and broadcasting

industricf.s reacted wilh voluntary measures to cont7o1 the content of cigarette .

advertising. In Janut- cy 1964 the Television Code Leview Board and the Tele-

vision Boardof Direc:ors of the NAB recommended and approved specific

st
mencircients to the Television Code. The amendments prohibited some types

f r nrivortisin<7 directed at young people ar.d health claims in cigarette

advertising. 1_/ In June 1964 similar amendments were approved for the

Radio Code. 2/ These Code amendments were motivated by the Advisory

Committee's Report.

1/ Television Code, Section IV, Program Standards, Paragraph 12 

Care should be'exercised so that cigarette smoking will not be depicted in

a manner to impress the youth of our country as a desirable habit worthy

of imitation.

Television  Code, Section IX, General Advertising Standards, Paragraph 7 

The advertising of cigarettes should not be presented in a manner to con-

vey the impression that cigarette smoking promotes health or is important

to personal development of the youth of our country.

2/ Radio Code I, Program Standards, Section H. 13:

The use of cigarettes shall not be presented in a manner to impress the

youth of our country that it is a desirable habit worthy of imitation in

that it contributes to health, individual achievement, or social acceptance.

Page

[Footnote continued on fol1owing page]
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In the words of the Television Code Review Board (Hearings, Senate Com-

merce ComMittee on S. 559 and S. 547, 89th Congress, 1st Session, part

1, page 591):

"The board recognizes the burden of responsibility the report imposes
on all television licensees in the area of cigarette advertising. Spe-
cifically, the board is concerned with the potential of cigarette adver-
tising to give the false impression that cigarette smoking promotes
health or physical well-being."

The Code Authority also made clear that regulation initiated by the cigarette
manufacturers was what they envisaged. Thus the Authority provided that it
would delay the issuance of general guidelines (interpreting the code amend-

ments) which would assist advertisers and code subscribers in adhering to the

television code restrictions, pending its determination of the implementation
and effectiveness of the tobacco industry's self-regulation. Id., at page E92.

3. In April 1964 the major cigarette companies announced their agreement

and adherence to the cigarette advertising code to impose standards and eaforce-

ment procedurE s for the self-regulation of cigarette advertising. The cote pro-
vided advertisir g standards which would be applied by an independent adminis-

trator who would survey the advertising and labeling of cigarettes in the United

States, with the power to levy fines for any advertising or labeling which does

not conform to :he industry code standards. These standards are basical..y of

three types. The first prohibits many types of cigarette advertising spec:fi-

cally directed at persons under 21 years of age. Another prohibits health

claims, except in certain limited circumstances. The third type prohibit sug-

gestions that smoking is esseniial Lo social piuminence,

or sexual attraction. Robert B. Meyner, the former Governor of New Jersey,

is the first and current administrator for the code. In evaluating the effect of

the code on cigarette advertising, Mr. Meyner said in a Senate hearing (id., at

page 568) that the character of cigarette advertising had been altered as a

result of his enforcement of the code. 3/

2/ [Footnote continued from preceding page]

Radio Code, Advertising Standards, Section C(g):

The advertising of cigarettes shall not state or imply claims regarding
health and shall not be presented in such a manner as to indicate to the
youth of our country that the use of cigarettes contributes to individual
achievement, personal acceptance, or is a habit worthy of imitation.

However, we note the following exchange between Code Administrator
Meyner and Senator Bass (id., at page 581):

"Senator Bass: . . . don't you believe that the industry itself, with you
as the administrator, don't you believe that you are capable of protecting
the health of the American public as far as advertising of cigarettes is
concerned?

[Footnote continued on following page]
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04. The Depa.rtment of Health, Education and Welfare (HEW) also took actionafter the Advisory Committee's Report. On February 18, 1964, the SurgeonGeneral, Luther Terry, convened a meeting of four voluntary agencies to dis-cuss with them and other health agencies means of implementing the recom-mendations contained in the Advisory Committee Report. This meetingeventually resulted in the establishment of the National Interagency Councilon Smoking and Health on July 9, 1965. The purposes of the Council arethree-fold: "(1) to use its professional talents to bring to the nation — par-ticularly the young — an increasing awareness of the health hazards of ciga-rette smoking, (2) to encourage, support and assist National, State and localsmoking and health programs, and (3) to generate and coordinate public inter-est and action related to this area of health. " The membership of the Councilincludes thirteen private agencies and three Federal Government agencies(United States Public Health Service, United States Office of Education, andUnited States Children's Bureau).

5. In 1964, the Public Health Service, which strongly endorsed the conclu-sions of the Advisory Committee's Report, awardel 10 grants and contractsto support clemonstralions and projects to design effective methods of reach-ing various populatior groups with the facts about smoking. The comprehen-sive educational campaigns, however, which the Public Health Service desiredto start had to await appropriations forthcoming from the 89th Congress. ThePresident's Commission of Heart Disease, Cancer and Stroke recommendedan appropriation of $10 million to educate the public on the health hazards ofsmoking and to provide a network of control clinics to assist those who desireOD give up smoking. Two million dollars were forthcoming in the fall of 1965.

(c) The Federal Trade Commission

6. As early as September, 1955 the Federal Trade Commission (FTC) hadpromulgated Cigarette Advertising Guides which, among other things, pro-hibited representations in cigarette advertising or labeling which refer toeither the presence or absence of any physical effects from cigarette smoking,

3/ [Footnote continued from preceding page]

"Cr)(1 , ;r:!-'r.1 - :`:,, , y:Aer: thinlc you dcscribe responsii)itity tiiat
is greater than is set forth in the code. As the code sets it forth, -I am
trying to accept that responsibility. . , ".

•
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or which made unsubstantiated claims respecting nicotine, tars or other
components of cigarette smoke, or which in any other respect contain impl
cations concerning the health consequences of smoking cigarettes or any
advertised brand (FTC Annual Report, 1960, page 82). 'In 1960 the FTC
obtained agreement from leading cigarette manufacturers to eliminate unsub-
stantiated claims of nicotine and tar content (Ibid. ).

7. Shortly after the issuance. of the Advisory Committee's Report the FTC, on
January 18, 1964, initiated a Trade Regulation rule making proceeding con-
cerning the advertising and labeling of cigarettes. On June 22, 1964, after
examining the advertising, labeling and other promotional practices in the
cigarette indust-y, the FTC concluded that cigarette manufacturers should be
required to make an affirmative disclosure of the potential hazard from smok-
ing in labeling and advertising (29 FR 8325). The basis for its conclusion was
twofold. First, the FTC found that the consensus of medical and scientific
opinion was that cigarette smoking is a significant cause of certain grave dis-
eases and contr butes to the overall death rate. Second, the FTC found that
the methods by which cigaretts had been and were being sold to the consuming
public — by means of labeling and advertising which fails to disclose the health
hazards of cigai ette smoking — were decepti•re and unfair to consumers under
settled legal principles governing truth and fi..irness in advertising. The rule
would have reqtired that each cigarette package bear a warning statement by
January 1, 196E. Also, if the warnings on the package together with such
voluntary adver:ising reforms as the industry might have undertaken in the
interim, had failed to change the circumstanees leading to the FTC's findings,

the rule would have then required, in addition., warnings in all cigarette adver-

tising by July 1. 1965.

8. On September 3, 1964, at the request of Chairman Harris of the House

Commerce Committee, the FTC extended the effective date of the rule for both

packaging and advertising warnings to July 1, 1965 (29 FR 15570), ChairMan

Harris stated that he had requested such action because testimony which he
had received during his Committee's Hearings in June and July, 1964 indicated

that the validity of the trade regulation rule would be challenged in the courts,

that judicial review could delay the enforcement of the labeling requirements

for a considerable period of time, and that the enactment of legislation in this

area by the Congress could very well eliminate this delay. The FTC rule
never went into effect because Congress enacted the Cigarette Labeling Act.

CONCURRING OPINION OF COMMISSIONER LEE LOEVINGER

I concur with great doubt and reluctance in the Commission ruling that broad-

cast licensees presenting cigarette advertising must also present warnings of

the health hazards of cigarette smoking. I concur because the result seems

to me to be socially and morally right. I have doubts that the actibn is pro-

cedurally and substantively consistent with controlling legal rules. I am reluc-

tant because of concern that this action may represent a subjugation of judgment

to sentiment. Briefly these are my views.

• Cigarette smoking is a substantial hazard to the health of those who smokewhich increases both with the number of cigarettes smoked and with the
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youthfulness when smoking is started. Cigarette smoking increases both the
ikelihood of the occurrence and the seriousness of the consequences of van -
us types of cancer, of cardiovascular failures and of numerous other pathol-

ogies of smokers. These conclusions are established by overwhelming
scientific evidence, by the findings of government agencies, and by Congres-
sional reports and statute. 15 USC §1331 et seq. The evidence on this sub-
ject is not conclusive, but scientific evidence is never conclusive. All
scientific conclusions are probabilistic. See Loevinger, Science and Legal
Thinking, 25 Federal Bar Journal 153 (Spring 1965). Furthermore, law does
not and cannot demand conclusive proof. Even in a capital case, the law
requires only proof beyond a reasonable doubt. In an ordinary civil case or
administrative proceeding a mere preponderance of the evidence is sufficient
to carry the day. The evidence as to the dangers of cigarette smoking to the
smoker is clearly beyond a mere preponderance and approaches proof beyond
a reasonable doubt. This is the basic premise of my position, as well as of
the Commission position despite a rather feeble disclaimer that the Commis-
sion is not passing judgment on this issue. (paragraph 62)

However, a burning conviction of good to be achieved or harm to be avoided
neither establishes juiisdiction in a regulatory agercy nor provides a sound
legal guide to action. The instant proceeding illust -ates the point.

The Commission here was so eager to take its pres,3nt position that it acted
on a complaint against CBS without giving notice to CBS, without affording
CBS the opportunity to comment or submit a statem mt to the Commission
directed to the issues .inder consideration, and without even bothering to

awcure or examine the text of the advertisements in question. Surprising
Wouah it may seem to those unfamiliar with administrative agencies, the
Commission was not aware of these irregularities at the time of the initial
ruling, and how they occurred is more significant as a study of administrative
efficiency than as an issue of due process. It is enough to say that were the
issue before us now merely the validity of the original letter to CBS these
procedural defects would plainly invalidate the action.

However, what the Commission is doing now is issuing a prospective, legisla-
tive-type rule relating to cigarette advertising and broadcasting. CBS has
been entirely exonerated from any imputation of unfairness in its broadcasting
regarding cigarettes. That ends the proceeding so far as CBS is concerned;
so the absence of due process in handling that complaint is no longer signifi-
cant. In its present action the Commission is exercising its quasi-legislative
authority to make a prospective rule. It is acting on the material that has
been submitted to it since the original letter to CBS, so it has before it a
variety of differing views from many interested parties. I think it would be
preferable to have oral argument on the proposed rule to give the Commission
the advantage of the interchange and confrontation between advocates of oppos-
ing views, :.and to permit the exploration of issues by direct questioning. But
the refusal to hold such oral argument is not fatal and does not preclude •
legislative-type action.

Despite the reiterated certainty of the Commission opinion, doubts remain as
to the legal authority of the Commission. Repetitious reference to the "public

illiL- Ci U6 1.- Lt. e Lao1i6Iii1l .i1,1 i. \, Li- LOILLAUblUll 'IS Lontenue.ci•ior is no more than
. stion-begging. The "public interest" is a judgment encompassing whatever
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the person making the judgment deems to be .socially desirable. See dis-
senting opinion in Regulation of CATV Systems, 6 FCC 2d 309, 330, at 335 '4okijo'
et seq. [8 RR 2d 1677, 1698] (1967); Loevinger, Regulation and Competition
as Alternatives, 11 Antitrust Bulletin 101, 129 et seq. (1966); Schubert, The
Public Interest (1960). The Commission believes, and I concur, that it is
socially desirable to discourage, rather than encourage, smoking by people,
especially young people.

But the Commission has not been given a roving mandate by Congress to do
whatever it may regard as socially desirable (i.e. "in the public interest").
On the contrary, it has been established by Congress with a limited jurisdic-
tion and can act only within the power delegated to it by Congress, which
means that it cannot act without some definite statutory basis.

The Commission opinion rests the present action on the Fairness Doctrine.
This is a rule that broadcast licensees must afford reasonable opportunity for
the discussion of conflicting views on issues Df public importance. This prin-
ciple was first developed on the basis of the :;tatutory licensing power as to
broadcasters, Editorializing by Broadcast Licensees, 13 FCC 1246 [25 RR
1901] (1949), and was recognized by reference in a 1959 amendment to Se.:tion
315. 47 USC §315. The context of both sour:es refers to "news" and the
basic Commiss.on opinion also refers to "co:nmentary" and "discussion o:
public issues". Neither contains the slighteEt suggestion that the principle
has anything to do with advertising, and that conclusion is most dubious.

Further, I am concerned that extension of the Fairness Doctrine to advertising
is likely to lead either to its attenuation to tha point of ineffectiveness or its
broadening to a scope that is wholly unworkaole. No matter what the Commis-
sion now says about the distinction between cigarette advertising and other
types of advertising, it is establishing the principle that the Fairness Doctrine
applies to commercial advertising, as distinguished from paid political broad-
casting. The Commission will be hard pressed to find a rational basis for
holding that cigarettes differ from all other hazards to life and health. Con-
trary to the argument in the Commission opinion (paragraph 46), the "normal
use" of automobiles does pose a health hazard, polluting the adrn.osphere to a
degree that is dangerous not only to those using the automobiles but, even
worse, in some localities to everyone, including infants and invalids. The
Commission will also find itself embarrassed when, as will surely happen, the
cigarette companies demand time from some broadcaster who refuses to carry
cigarette advertising but presents "public service messages" warning against
the dangers of cigarette smoking. Having declared this to be a "controversial
issue of public importance", the Commission will be bound to require that the
viewpoints of those manufacturing and selling cigarettes are afforded access
to broadcasting facilities.

The Commission opinion does contain findings that might support the result
reached. Paragraph 37 finds that cigarette advertising expressly .represents
smoking as desirable and implicitly represents that it involves "relative
safety" or "relatively little risk". This finding is corroborated by common
experience and by scientific investigation. See Preston, Logic and Illogic in
the Advertising Process, 44 Journalism Q. 231 (Summer 1967). In view of
the cicar weight of seientiiic evidence and official findings on this subject, this
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means that cigarette advertising constitutes both implicit misrepresentation
and concealment of a material fact, if the health hazards are not disclosed by

Ohe seller. It is elementary law that the supplier of a chattel is bound to dis-
close its latent dangers tc prospective users. Restatement of the Law, Torts
2nd, §388. There is sound statutory and precedential authority for Commis-
sion action to prevent false representations on the broadcasting media. 18 USC
§1343; KWK Radio, Inc., 34 FCC 1039 [25 RR 577] (1963), 119 App DC 144,
337 F2d 540 [2 RR 2d 2071] (1964),'cert. den. 380 US 910 (1965); Loevinger,
The Issues in Program Regulation. 20 FCBA J 3 (1966).

The normal remedy for such misrepresentation or concealment would be either
to forbid the advertising altogether or to require that it carry adequate disclo-
sure of the material facts. There are two reasons precluding such Commis-
sion action. First, the Commission has no authority over advertisers as such.
Second, the 1965 Cigarette Labeling Act apparently forbids such action.

The first reason is easily surmounted. The Commission has held that a broad-
cast licensee must take reasonable measures to prevent the use of his licensed
facilities for public deception. KWK Radio, Inc., supra. The application of
this principle to the present situation suggests a means of achieving the result
reached here within the limits of statutory authori:y and without doing violence
to the Fairness Doct. me. The second reason is more difficult.

The Commission opinion recognizes the Cigarette Labeling Act as a substan-
tial argument against the present action, since it.cievotes a large part of the
discussion to it. (paragraphs 15 through 35 and Appendix A). By reading the
erms of the Act very literally and the presumed purposes of the Act very
ooselv, the opinion concludes that the present ruling is not precluded by the
Act but rather implements the policy of the Act. The opinion offers a mass
of detail in support of this conclusion, but a review of the relevant points casts
some doubt. In several messages to Congress prior to passage of legislation
on this subject and during consideration of such legislation, the FCC stated
that its authority is , limited to. the broadcasting field and that it believed
that cigarette advertising should be regulated on a "broad, across-the-board
basis". (paragraph 31). After receiving several such messages from the
Commission, Congress in 1965 passed an act expressly stating: "It is the
policy of the Congress, and the purpose of this chapter, to establish a compre-
hensive Federal program to deal with cigarette labeling and advertising with

• respect to any relationship between smoking and health, . . . " 15 USC
§1331. This was clearly the "broad, across-the-board" regulation which the
FCC had suggested, and Congress surely was warranted in assuming that the
FCC would not undertake to exercise its limited jurisdiction in a "piecemeal"
attack upon the problem.

Nevertheless, the Commission opinion argues that FCC action is not precluded
for several reasons. The opinion says that conditions have changed because
the FTC is not undertaking the comprehensive regulatory plan which it for-
merly proposed. (paragraph 32). But the reason for this is that the FTC plan
was expressly forbidden by statute, and thus the only change in circumstance
is the passage of the statute which limits, rather than extends, administrative
authorityto act in the field. The opinion also concludes that the terms of the

oigarette Laueling Act do not pionioit the present ruling because the Act
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refers only to statements made "in advertising" and not to statements
made "because of the advertising" of cigarettes. (paragraphs 16a, 23).
However, the Act prescribes the form of health warning that is required on
cigarette packages and explicitly provides that no other statement relating to
health and smoking shall be required on cigarette packages or in cigarette
advertising. If the Act is read as literally as the Commission opinion con-
strues it, then it does not preclude the total prohibition of cigarette advertising,
either altogether or in the broadcasting media. The opinion states that this
would be inconsistent with the Act (paragraph 15) although there is no specific
provision of the Act relating to this, any more than there is a specific provi-
sion relating to statements to be required "because of" cigarette advertising.
The Commission opinion does not explain why the Act is construed to permit
one remedy but not another for misleading advertising, when neither is
explicitly covered, Despite the profusion of detail and the length of the dis-
cussion the opinion does not come to grips with the issue posed by the Cigarette
Labeling Act, The real reason for the Commission's present action is thiA
during the last several years the Commission has changed its "policy" — .hat
is, its collective opinion — on this subject and now believes that it should take
whatever action it can take to combat the health hazard of smoking, especally
by young people who are likely to be influenced by the broadcast media.

It seems to me chat the construction of the C.garette Labeling Act attempted in
the Commission opinion is strained and unco-ivincing. However, the basic dif-
ficulty is that C Dngress was obviously ambivalent on this subject and that there
is no unequivocally clear Congressional intent to be derived from the Act D r its
history. It was a compromise between conflicting viewpoints which still have
spokesmen who are heard in Congress.

I am as persuaded as the Commission majority and its draftsmen that cigarette
smoking is hazardous and injurious to the health of smokers and extremely
hazardous and injurious to the health of those who start smoking while young.
Therefore I think it desirable that all legal and practical steps be taken to dis-
courage smoking. I have serious doubts that the action taken now by the Com-
mission is legally sound or practically effective, I think that if we spent less
effort and space in proclaiming the righteousness of our purposes and objec-
tives and more in careful and rigorous analysis of our procedures and of our
legal jurisdiction and authority, and attempted greater specification of the
scope and application of our ruling, we would be more convincing and more
effective.

Consequently, I am reluctant to concur because this ruling seems to be the
result of sentiment rather than conviction, It is based on a strong feeling that
the public, especially the younger members of the public, should be protected
against enticement to smoke cigarettes, rather than upon a well reasoned con-
clusion that this is an effective means of achieving that objective and that this
ruling is soundly based on legal authority. My opinion cannot change the result,
so all I can do is indicate the difficulties I see in this approach to the subject
and the reasons that I have doubts, while confessing candidly that I put doubts
aside and join, albeit reluctantly, in voting for the ruling here because of a
strong feeling that suggesting cigarette smoking to young people, in the light
of present knowledge, is something very close to wickedness.
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CONCURRING OPINION OF COMMISSIONER NICHOLAS JOHNSON -

Ilk join the Commission s decision to apply the Fairness Doctrine to the use of
television and radio broadcasting to promote cigarette smoking. In view of
Commissioner Loevinger's concurring opinion, however, I believe some brief
remarks are appropriate.

With admirable honesty, Commissioner Loevinger has confessed the "doubts
and reluctance" about our cigarette ruling. The issues he raises are provo-
cative and significant. They touch on concerns wh:ch are, I believe, widely
shared by members of the public. They inspire qualms about a case of land-
mark importance. I consider these doubts unwarranted.

Commissioner Loevinger does not state flatly that he thinks the ruling unlaw-
ful. But he does cast grave doubt on its validity, for his dismissal of a num-
ber of arguments aga .nst the Commission's position displays something less
than full enthusiasm. For this reason, I feel obligated to set forth the
simple logic behind my support for the decision.

The decision takes as. its major premise a factual assertion which is so trivial
as to be beyond cavil Advertising messages are part — an important and
substantial part — of the information put before the public by television and
radio broadcasting. Roughly one,-third of radio's hour is spot commercials.
As such, advertising messages should no more be granted automatic immunity
from considerations of fairness than any ether category of advocacy. If an
advertisement takes a position on an issue that is "controversial" and of
'public importance" ..hen fairness — whether as a matter of Section 315, FCC
eguladons, or common decency — requires dial an opportuniLy g.LatiLd. Lu

ventilate opposing views. Communications Act of 1934, as amended, 47 USC
§315(a)(4) (1964). Federal Communications Commission, Public Notice,
Applicability of the Fairness Doctrine in the Handli_ng of Controversial Issues
of Public Importance, 29 Federal Register 10415 (1964).

The Commission's minor premise seems equally hard to question. The issue
of whether people ought to smoke cigarettes is a "controversial" issue, and
it is one of "public importance. " It has been recognized as such by Congress,
the Executive Branch, the Federal Trade Commission as well as the FCC,
the scientific and educational community, and the mass media. Millions of
Americans smoke. Commissioner Loevinger agrees with the by now quite
impressive evidence that they thereby incur grave risks of impairing their
health and shortening their lives. Broadcasters licensed by this Commission
to serve the public interest devote significant amounts of their prime time to
encouraging Americans to incur those risks. Given this set of circumstances,
it is the minimum obligation of this Commission to see to it that a fair oppor-
tunity exists to present the other view: the warnings of those responsible citi-
zens who believe cigarette smoking to be a dangerous and insidious habit.

Commissioner Loevinger does not explicitly dispute this line of reasoning.
But he cautions against such an interpretation of the Fairness Doctrine by
advancing what lawyers call a "slippery slope" argument. If the Commission
brands ci,71r,--tte advertis(.,-nents controvrrsial issues of public importance, he

It-ys, virtually all advertising will be covered by the logic of that decision.
one will know where to draw the line. Now, it is certainly true that it is
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no easy matter to decide what is and wha.t is not a controversial issue of
public importance. But that difficulty is one which the Commission must
live, whenever  it confronts a fairness case. The fact that this particular case
happens to involve paid commercial announcements does not make it unique in
that respect. The slippery slope argument states, in essence, that the logic
of this decision, however justified on the facts before us, could be extended to
other, more questionable, cases. Of course, this is right. This decision
could  be extended to other situations. But the fact is that all the hypothetical .
cases brandished by Commissioner Loevinger are more questionable than this
one. By drawing the line at cigarette advertising we have framed a distinction
fully as sound and durable as those in thousands of other rules laid down by
courts every day since the common la.w system began.

Finally, Commissioner Loevinger broaches the argument that Congress may
have intended to preclude FCC regulation of cigarette advertising when it
passed the Cigarette Labeling Act. With all respect, I consider such a sweep-
ing interpretaticn of that statute (which Commissioner Loevinger himself seems
disinclined to accept) altogether misguided. It seems to me to reflect a very
limited view of the relationship between particular Congressional actions and
administrative agencies charged with enforcing established public policies of
great significanc e.

This Commissicn has few, if any. responsibilities to the people of America
greater than its duty to ensure that its licensf:es act consistently with the dic-
tates of the Fairness Doc:trine. That doctrine ensures that the most powerful
medium of mass communication in our society does not stifle competition in
the market place: of ideas. Had the Congress and this Commission not written

rinrtrinP info statutory and rr'giiitnry prescription, early in the history of
the Communicatons Act of 1934, the Supreme Court might well have felt obli-
gated to make the requirements of fairness a matter of constitutional law. For
fairness plainly deals with issues of constitutional dimension.

In view of the stature of the Fairness Doctrine, we would be underestimating
our obligations as members of this Commission if we concluded that the Ciga-
rette Labeling Act tied our hands in the present case. I agree with the Com-
mission that our action here is entirely consistent with the regulatory design
created by that Act. But even if I shared Commissioner Loevinger's conclu-
sion that the Act is ambiguous, it would not alter my view of this issue. Ele-
mental principles of public law dictate that forces within the legislature cannot
override a major national policy, unless they persuade a majority of the legis-
lature to inhibit the application of that policy with clarity if not explicity. In
plain political terms, if there was "ambivalence" it means that a majority of
Congress did  not state an intention to immunize the advocacy of cigarette smok-
ing from the requirements of the Fairness Doctrine. Thus, the Commission's
obligation to apply that doctrine according to its inherent logic remains in
force.

In conclusion, I would like briefly to express my personal regret at the seem-
ing reluctance of some broadcasters to accept the spirit of the fairness doc-
trine and this ruling. There is no social force more powerful than broadcast-
ing today. If popular support is to be sustained for industry programming
relatively unfettered by governmental restraint — which I encourage — the
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broadcasters must not only a t responsibly but appear to act responsibly.
Nothing contributes more to 0.1E: appearance as \v,71.1 as the reality of respon-
ible broadcasting than the FaIrnc:.ss Doctrine_ and the FCC's enforcement

of that. doctrine. The broadcaster heed not withstand alone both the charge
that he has been unfair and that he ha.s been unilaterally irresponsible in the
self-evaluation of others' charges of his unfairness. He can point to the FCC,
its procedures for evaluating such complaints, and its judgments on his behalf.
Indeed, if the Fairness Doctrine and procedures did not exist I would think the
broadcasters would be the first to urge their creation.

Note that, for a variety of reasons, the FCC has not banned cigarette adver-
tising from broadcasting. Our action today simply requires broadcasters —
public licensees charged with operating "in the public interest" — to afford
opportunity for fair response to the appeals of cigarette commercials. It is
a mild form of regulation. It will have little, if any, impact on the advertis-
ing revenues of station owners and networks. It will increase the amount of.
public service time f3r which they may take credit.

Unfortunately, it will probably also do little to brake the still-climbing rate

of cigarette consump:ion by Americans, especiall— our young people — who
see, on the average, at least one television progr,....m every day sustained by
commercials associating cigarette smoking with adulthood and other goals of

youth. FTC CommiE sioner Elman has estimated that some 300, 000 Ameri-

cans die prematurel) each year because of their a'.fection for cigarettes.
Given these facts I should think broadcasters would want to give far more
serious consideration than they have to a voluntary ban on the carriage of

fkigarette advertisements.

For, once again, it i3 the appearance as well as the reality that moves men's

souls. And, unfortunately from the standpoint of the broadcasters' relations
with their public, broadcasting's encouragement of cigarette consumption is

an issue wrapped in profits as well as propriety — indeed, roughly $200 mil-

lion of advertising revenues a year. For, whether or not the judgment be
warranted, association with profitable enterprise dependent upon the promo-

tion of disease, death, dismemberment or degradation of one's fellow man —

especially children — has historically been viewed in most human societies

with even less charity than the senseless criminal act which produces the

same end. It is true that $200 million is not an insignificant amount of money

voluntarily to forego. But, especially if its loss is ultimately inevitable any-

way, it may be far cheaper in the long run to gain the goodwill of voluntary

forbearance than to risk forever tainting the good name of American broad-
casting.

•
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