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John F. BANZHAF, III, Petitioner,
V.

FEDERAL COMMUNICATIONS
COMMISSION

and
United States of America,

Respondents,
WTRF-TV, Inc. and National Association
of Broadcasters, American Broadcast-
ing Companies, Inc., the Tobacco In-
stitute, Inc., the American Tobacco Com-
pany, Brown & Williamson Tobacco
Corp., Larus & Brother Co., Inc., Lig-
gett & Myers Tobacco Co., Philip Mor-
ris, Inc., R. J. Reynolds Tobacco Co.,
United States Tobacco Co., P. Lorillard
Co., Intervenors.

WTRF-TV, IN '. and National Associa-
tion of Broa 'casters, Petitioners,

V.

FEDERAL fX$111311UNICATIONS
CO ilMISSION

and
United States of America,

R'-spondents.
Heart Disease Research Foundation et al.,

Intervenors.

The TOBACCO INSTITUTE, INCORPO-
RATED, et al., Petitioners,

V.

FEDERAL COMMUNICATIONS
COMMISSION

and

United States of America,
Respondents.

Nos. 21205, 21.-).:.5. '215'6, 21577.

United _States Court of Appeals
District of Columbia Circuit.

Argued June 25, 1968.

Decided Nov. 21, 196S.

Petitions for review of orders of
the Federal Communications Commis-
sion. The Court of Appeals, Bazelon,
Chief Judge, held, inter alma, that Cig-
arette Labeling Act of 1965 does not
constitute congressional preemption of+•• e . .

, .•4

j eigai cLLc 6moking and

does not deny FCC authority to require
radio and television stations which carry
cigarette advertising to devote signifi-
cant amount of broadcast time to pre-
senting case against cigarette smoking.
The Court also held that the cigarette
ruling did not violate the First Amend-
ment.

Affirmed.

Wilbur K. Miller, Senior Circuit
Judge, dissented in part.

1. Telecommunications C;=)435
FCC ruling requiring radio and tele-

vision stations which carry cigarette
advertising to devote significant amount
of broadcast time to presenting case
against ciga ette smoking, which does
not require inclusion of any statement
in advertisii,g of cigarettes, does not
violate letter of Cigarette Labeling Act
of 1965. Federal Cigarette Labeling and
Advertising Act, §§ 5, 5(b, c), 10, 15 U.S.
C.A. §§ 1334. 1334(b, c), 1339.

2. Telecommunications C= 435
Cigarette Labeling Act of 1965 does

not constitute congressional preemption
of field of regulation addressed to health
problem posed by cigarette smoking and
does not deny FCC authority to require
radio and television stations which carry
cigarette advertising to devote signifi-
cant amount of broadcast time to pre-
senting case against cigarette smoking.
Federal Cigarette Labeling and Adver-
tising Act, §§ 2-10. 5(b, c), 15 U.S.C.A.
§§ 1331-1339, 1334(b, c).

3. Health C='20
Fact that Congress considered and

declined to adopt broader legislation at
hearings from which Cigarette Labeling
Act of 1965 emerged did not establish
that it intended to bar otherwise au-
thorized agency action under established
powers and duties by preempting field
of regulation addressed to health problem
posed by cigarette smoking. Federal
Cigarette Labeling and Advertising Act,

U, eh 1 U.S.C.A. §§ 1331-
1339, 1334(b, c).
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BANZHAF v. F. C. C.
Cite as 403 F.2d 1082 (1968)

4. Statutes C=,181(1)

Court must decide questions of leg-
islative intent by the lights they have,
not by those they might have had.

5. Telecommunications c435.
FCC's 1964 disclaimer of intent to

deal with cigarette problem did not de-
prive it of authority, subsequent to en-
actment of Cigarette Labeling Act of
1965, to require radio and television sta-
tions which carry cigarette advertising
to devote significant amount of broad-
cast time to presenting case again s t
cigarette smoking. Federal Cigarette
Labeling and Advertising Act, §§ 2-10,
5(b, c), 15 U.S.C.A. §§ 1331-1339, 1331
(b, c).

6. Telecommunications C73429
Power of FCC to designate program-

ming not in the public interest authorim s
FCC to regulate broadcast content. Com-
munications Act of 1934, §§ 315, 315(a),
326, 47 U.S.C.A. §§ 315, 315(a), 326.

7. Telecommunications C7--435
Broadcast licensee has broad discre-

tion in giving specific content to duties
to strike balance between various inter-
ests of the community or to provide rea-
sonable amount of time for presentation
of programs devoted to discussion of
public issues, and on application for re-
newal of license FCC will focus on licen-
see's overall performance and good faith
rather than on specific errors it may find
him to have made. Communications Act
of 1934, §§ 315, 315(a), 326, 47 U.S.C.A.
§§ 315, 315(a), 326.

8. Telecommunications C=3432
Public interest rulings of FCC relat-

ing to specific program content do not
invariably amount to "censorship" within
meaning of Communications Act. Com-
munications Act, §§ 315, 315(a), 326, 47
U.S.C.A. §§ 315, 315(a), 326.

See publication Words and Phrases

for other judicial otistructions and

definitions.

9. .r.7- •132

In view of settled practice of FCC

of issuing rulings as to licensee's pro-
gram content, doubtful issue whether

1083'

Congress originally considered such rul-
ings to constitute "censorship" would be
resolved in the negative. Communica-
tions Act of 1934, §§ 315, 315(a), 326,
47 U.S.C.A. §§ 315, 315(a), 326.

10. Constitutional Law c=.62
The "public interest" is too vague a

criterion for administrative action unless
it is narrowed by definable standards,
especially when First Amendment issues
are involved. U.S.C.A.Const. Amend. 1.

11. Telecommunications C=435
Ruling of FCC requiring radio and

television stations which carry cigarette
advertising to devote significant amount
of broadcast time to presenting case
against cigarette smoking could nct be
upheld merely on the grounds that it
might reasonably be thought to serve the
public interest, but as public health mea-
sure addressed to unique danger authen-
ticated by official and congressional ac-
tion, ruling was not invalid on account of
its unusual particularity. Comminica-
tons Act of 1934, § 307, 47 U.S.C.A.
§ 307.

12. Statutes C=,219
In absence of evidence to the con-

trary, Congress would be deemed to have
acquiesced in determinations of Radio
Commission and the FCC that authority
to license in the public interest includes
authority to consider the public health.
Communications Act of 1934, § 307, 47
U.S.C.A. § 307.

13. Telecommunications C=z435
Authority of FCC to require radio

and television stations which carry cig-
arette advertising to devote significant
amount of broadcast time to presenting
case against cigarette. smoking does not
license the commission to scan the air-
ways for offensive material with no more
discriminating a lens than the "public
interest" or even the "public health".
Communications Act of 1934, § 307, 17
U.S.C.A. § 307.

14. Constitutional Law C=. 90
First Amendment does not forbid

FCC regulation of content of radio and
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television programs. Communications
Act of 1934, § 307, 47 U.S.C.A. § 307;
U.S.C.A.Const. Amend. 1.

15. Constitutional Law C=90
FCC ruling requiring radio and tele-

vision stations which carry cigarette ad-

vertising to devote significant amount of

broadcast time to presenting case against

cigarette smoking, supported by public
health power of the Communications Act,
does not abridge First Amendment free-
doms of .speech or press. Communica-

tions Act of 1934, § 307, 47 U.S.C.A.

§ 307; U.S.C.A.Const. Amend. 1.

16. Telecommunications C=435
Requiring radio and television sta-

tions which carry cigarette advertising to
grant antismo Ters equal time could rea-
sonably be fou id to be unnecessary intru-
sion upon heel sees' discretion. Commu-

nications Act of 1934, § 307, 47 U.S.C.A.
§ 307.

17. TelecOmmunications C:=435
Public heAlth rationale supporting

FCC ruling requiring radio and televi-

sion stations which carry cigarette ad-
vertising to devote significant amount of

broadcast time to presenting case against
cigarette smoking would not justify com-
pelling broadcasters to inform public that
smoking might not be dangerous, and
FCC did not abuse its discretion in re-
fusing to require rebuttal time for cig-

arette manufacturers. Communications
Act of 1934, § 307, 47 U.S.C.A. § 307.

18. Telecommunications C=437
Remedy of cigarette manufacturers

raising issue of "fairness" with respect
to FCC ruling requiring radio and tele-
vision stations which carry cigarette ad-
vertising to devote significant amount of
broadcast time to presenting case against
cigarette smoking, because of FTC warn-
ing deterring manufacturer from making
health claims in their advertisements, did
not lie in particularization of FCC's fair-
ness doctrine. Communications Act of
1934, § 307, 47 U.S.C.A. § 307.

19. Telecommunications 00=.137
Where

and television stations which carry cig-

arette advertising to devote significant
amount of broadcast time to presenting

case against cigarette smoking was made
without ,providing interested parties ei-
ther notice or opportunity to be heard,
but numerous petitions for review were
subsequently entertained and ruling was
made prospective from date of affirming

order, there was no prejudice to substan-
tial rights. Communications Act of 1934,

§ 307, 47 U.S.C.A. § 307.

20. Telecommunications C=435
Premises of FCC ruling requiring

radio and television stations which carry

cigarette advertising to devote signifi-

cant amount of broadcast time to present-

ing case against cigarette smoking, that

cigarette a Ivertising promotes smoking

as desirable habit, that substantial au-

thority regards habit as dangerous to

health and that existing sources were

inadequate to inform public of danger,

were supported by record. Communica-

tions Act of 1934, § 307, 47 U.S.C.A.
§ 307.

Mr. John F. Banzhaf, III, petitioner

pro se, and Mr. Earle K. Moore, New

York City, of the bar of the Court of

Appeals of New York, pro hac vice, by

special leave of court, for petitioner in

No. 21,285 and intervenor in Nos. 21525-

6.

Mr. Howard C. Westwood, Washington,

D. C., with whom Messrs. Ernest W.
Jenne.% Herbert Dym„Tonathan D. Blake
and Richard S. Morey, Washington, D. C.,

were on the brief for petitioners in Nos.
21525-6. Mr. Jerome Ackerman, Wash-

ington, D. C., also entered an appearance

for petitioners in Nos. 21525-6.

Mr. Abe Krash, Washington, D. C.,
with Whom Messrs. Paul A. Porter, Dan-
iel A. Rezneck and Jerome I. Chapman,
Washington, D. C., were on the brief for
The Tobacco Institute, Inc. and Philip

Morris, Inc., argued for all petitioners in
No. 21,577. Mr. Porter R. Chandler,
New York City, was on the brief for

oba,.:(.0 Lu., t21.1L;oliel,'
in No. 21,517.

C,
T.
57



•
tote significant
e to presenting
Acing was made
;ted parties ei-
y to be heard,
or review were
and ruling was
Le of affirming
lice to substan-
am Act of 1934,

3435
ling requiring
as which carry
levote signifi-
ime to present-
smoking, that
notes smoking
ubstantial au-
dangerous to
sources were
lie of danger,
Communica-

, 47 U.S.C.A.

petitioner
Moore, New
the Court of
hac vice, by
petitioner in
3 Nos. 21525—

Washington,
. Ernest W.
han D. Blake
ington, D. C.,
mers in Nos.
rman, Wash-
n appearance
5-6.

gton, D. C.,
Porter. Dan-
l. Chapman,
the brief for
and Philip

etitioners in
t. Chandler,

for
., Abner

1

BANZHAF v. F. C. C.
Cite as 405 F.2t1 1(),2 (196s)

Mr. Eugene R. Anderson, New York
City, was on the brief for The American
Tobacco Company, petitioner in No. 21,-
577.

Mr. Carleton A. Harkrader, Washing-
ton, D. C., was on the brief for P. Loril-
lard Co., petitioner in No. 21,577.

Mr. John H. Conlin, Associate General
Counsel, Federal Communications Com-
mission, with whom Asst. Atty. Gen.
Donald F. Turner, Messrs. Henry Geller,
General Counsel, Stuart F. Feldstein,
William L. Fishman and Mrs. Lenore G.
Ehrig, Counsel, Federal Communications
Commission, were on the brief for re-
spondents. Messrs. Robert D. Had,
Attorney, Federal Communications Com-
mission, and Howard E. Shapiro, Attol.-
ney, Department of Justice, also enter€ d
appearances for respondents.

Messrs. Lloyd N. Cutler, J. Rog( r
Wollenberg. Timothy B. Dyk, Dani l
Marcus and Robert A. Warden, Wash-
ington, D. C., were on the brief for
Columbia Broadcasting System, Inc.,
intervenor in Nos. 21,525 and .21.526.

Messrs. Donald J. Mulvihill and How-

ard Monderer, Washington, D. C., were
on the brief for National Broadcasting
Company, Inc., intervenor in Nos. 21,-
525 and 21,526.

Mr. Lloyd Symington, Washington,
D. C., filed a brief on behalf of The Na-
tional Tuberculosis Association as ami-
cus curiae urging affirmance.

Messrs. Abe Krash, Paul A. Porter,
Daniel A. Rezneck and Jerome I. Chap-
man, Washington, D. C., also entered
appearances for The Tobacco Institute,
rnc., American Tobacco Co., B-rown
Williamson Tobacco Corp., Larus &
Brother Co., Inc., Liggett & Myers To-
bacco Co., Philip Morris, Inc., R. J. Rey-
nolds Tobacco Co., United States Tobacco
Co. and P. Lorillard Co., intervenors in
Nos. 21,285, 21,525 and 21,526.

Messrs. James A. 'McKenna, Jr. and
Vernon L. Wilkinson, Washington, D. C.,
entered appearances for American Broad-
casting Companies, Inc., intervenor in

Nos. 21,525 and 21,526.

-
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Mr. Edgar F. Czarra, Jr., Washington,
D. C., entered an appearance for WTRF-
TV, Inc. and National Association of
Broadcasters, intervenors in No. 21,285,
and Spartan Radiocasting, Palmetto Ra-
dio, W. A. V. E., Inc., WFIE, Inc. and
WFRV, Inc. and Indiana Broadcasting,
Gulf Television Corporation, Corinthian
Television Corporation and Great West-
ern Broadcasting Corp., intervenors in
Nos. 21,525 and 21,526.

Messrs. Vincent A. Pepper and Arthur
V. Weinberg, Washington, D. C., entered
appearances for WLLE, Inc., intervenor
in Nos. 21,525 and 21,526.

Before BAZELON, Chief Judge, WILBUR
K. MILLER, Senior Circuit Judge, and
WRIGHT, Circuit Judge.

BAZELON, Chief Judge:

In these appeals we affirm a rulir g of
the Federal Communications Commission
requiring radio and television stations
which carry cigarette advertising to de-
vote a significant amount of broadcast
time to presenting the case against ciga-
rette smoking. This holding rests on
negative answers to. the following prin-
cipal questiOns:

(I) whether in the Cigarette Labeling
Act of 1965 Congress preempted the field
of regulation addressed to the health
problem posed by cigarette smoking so as

to deny the FCC any authority it other-

wise had to issue its cigarette ruling
(infra, pp. 1087-1091) ;

(II) if not so forbidden, whether the
ruling is nonetheless unauthorized (infra,
pp. 1091-1099), either

(A) because the Commission has no
authority to regulate broadcast content
(infra, pp. 1093-1096), or

(B) because any authority over
program content which the Commission
may have cannot support a ruling of this
kind (infra. pp. 1096-1099) ; and

(III) if neither forbidden nor unau-
thorized, whether the ruling is UI1C011:1l-
tutional ( infra, pp. 1099-1103), either



10S 6 405 FEDERAL REPORTER, 2d SERIES

(A) because the First Amendment
permits no regulation of program content
(infra, pp. 1099-1101), or
(B) because the cigarette ruling in

particular violates the First Amendment
(infra, pp. 1101-1103).

The history of the cigarette ruling
dates to December 1966, when citizen
John F. Banzhaf, III asked WCBS–TV to
provide free time in which anti-smokers
might respond to the pro-smoking views
he said were implicit in the cigarette
commercials it broadcast.' Although he
cited several specific commercial mes-
sages, Banzhaf's target included

all cigarette advertisements which by
their portrayals of youthful or virile-
looking or sop listicated persons enjoy-
ing cigarettes in interestirvg• and excit-
ing situations deliberately seek to cre-
ate the impression and present the
point of view that smoking is socially
acceptable and desirable, manly, and a
necessary part of a rich full life.

He said this point of view raised one side
of a "controversial issue of public im-
portance" and concluded that under the
FCC's fairness doctrine, WCBS was un-
der obligation to "affirmatively endeavor
to make [its] * * * facilities availa-
ble for the expression of contrasting
viewpoints held by responsible elements.
* * *

WCBS replied that it had broadcast
several news and information programs
presenting the facts about the smoking-
health controversy, as well as five public
service announcements of the American
Cancer Society aired free .of charge dur-
ing recent months. 2 On the basis of
these broadcasts it was confident that
"its coverage of the health ramifications
of smoking has been fully consistent with
the fairness doctrine." But it doubted

I. T.otter from .rohn 1.'. Banzhaf. III to
Television Station \V( 'I December
1, 190;.

2. I.etter from Clark S. George. Viee-l'resi-
dent and 1;eneral Mana...:01.. \\*CBS Tv to

:10, 1.91;6.

•

in any event that "the fairness doctrine
can properly be applied to commercial
announcements solely and clearly aimed

selling products and services. * * "
Thereupon, Banzhaf forwarded the cor-

respondence to the Federal Communica-
tions Commission under cover of a com-
plaint that the station was violating the
fairness doctrine.3 And thereby hangs
the following legal tale.
The Commission sustained the Banzhaf

complaint. In a letter dated June 2,
1967,4 it agreed that the cited cigarette
commercials "present the point of view
that smoking is 'socially acceptable and
desirable, manly, and a necessary part of
a rich full life,' " 5 and, as such, invoke
the fairness doctrine. It said in part:
We stress that our holding is limited
to this product—cigarettes. Govern-
mental and private reports (e. g., the
1964 Repo 't of the Surgeon General's
Committee) and congressional action
(e. g., the Federal Cigarette Labeling
and Advertising Act of 1965) assert
that normal use of this product can be
a hazard to the health of millions of
persons. The advertisements in ques-
tion clearly promote the use of a par-
ticular cigarette as attractive and en-
joyable. Indeed, they understandably
have no other purpose. We believe
that a station which presents such ad-
vertisements has the duty of informing
its audience of the other side of this
controversial issue of public impor-
tance—that, however enjoyable, such
smoking may be a hazard to the smok-
er's health.6

The Commission refused, however, to
require "equal time" for the anti-smok-
ing position and emphasized that "the
type of programming and the amount
and nature of time to be afforded is a
matter for the good faith, reasonable

3. 'Letter from John 1'. Banzhaf, III. to
Federal Communications Commission,
January 5, 1967.

4. Television Station WCBS-TV, 8 P.C.C.
2d 381. MGT).

5. /d.

6. Id. at

••••.,71,.
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BANZHAF v. F. C. C.
Cite as -1413 10S2 (196N)

judgment of the licensee. * * *" But
it directed stations which carry cigarette
commercials to provide "a significant
amount of time for the other viewpoint.
* * *" And by way of illustration it
suggested they might discharge their
responsibilities by presenting "each week
* * * a number of the public-service
announcements of the American Cancer
Society or HEW in this field." 7

In response to numerous petitions and
requests for reconsideration, the Com-
mission affirmed its ruling in a lengthy
Memorandum Opinion.8 It rejected con-
tentions that the fairness doctrine is un-
c mstitutional and that the cigarette rul-
ing is precluded by the Cigarette Label-
ing and Advertising Act of 1965. The
c pinion did make clear that cigarette
advertising in fiencial, not any particular
ommercials, necessarily conveys the con-

troversial view that smoking is a good
thing.8 But the Commission stressed
again that its ruling was "limited to this
product—cigarettes" and disclaimed any
intention "to imply that any appeal to
the Commission by a vocal minority will
suffice to classify advertising of a prod-
uct as controversial and of public im-
portance." 10

While defending its failure to provide
interested persons an opportunity to be
heard before issuing its ruling, the Com-
mission emphasized that any procedural
lapse was cured by its exhaustive con-
sideration of the many petitions for re-

7. Id. at 382. The Commission noted
WeliS's public scrvic, programming in
this area, see text at nolo 2 supra, but
said "the q uestion remains whether in
the circumstances a sufficient amount of
time is being allocati.d each week to cov-
er the viewpoint of the health hazard
posed by smoking." /d. at 383.

8. Television Station WCIIS-TV ("Applica-
bility of the Fairness Doctrine to. Ciga-
rette Advertising"), 9 F.C.0.2d 921 (19(17),
hereinafter cited as "Cigarette Advertis-
ing."

9. The Commission explained that it could
make its ruling without having before it
the text of the particular commercials cit-
ed in Ilanzhaf's complaint, because the
controvor-1,!1 wLci.her

,

— Set

iaIloil-

1087

view. Finally, it concludect that "the
speci finiirthZ; Fiiirnesa_Doctrine" aside,

'tsTTThigw;_ts_requized-by-the-ptthl+e-In-
fere-STII -

Subsequently, in response to a request
for clarification, the Commission ruled
that stations which carry cigarette ad-
vertising are under no obligation to pro-
vide the cigarette companies free time in
which to respond to broadcast claims
that smoking endangers health."
In this review proceeding, the Commis-

sion is challenged at virtually every
point. Mr. Banzhaf complains that the
anti-smoking forces should have been
granted equal time. Petitioners Station
WTRF-TV, the National Association of
Broadcasters, The Tobacco Institute, and
eight cigarette manufacturers (herein-
after "petitioners"), all of whose appeals
have been consolidated, complain of al-
most everything else. They are sup-
ported by Intervenors CBS and NLC-
ABC-WLLE Inc. The Commission is
supported by the interventions of the
American Tuberculosis Association and
the ubiquitous Mr. Barnhaf.

We turn now to the issues these legal
armies present for our consideration.

I. THE CIGARETTE LABELING ACT ,
[1] We are confronted at the outset

by the contention that the Commission's
action is precluded by the Federal Ciga-
rette Labeling and Advertising Act of
1965.13 That Act requires cigarette
manufacturers and importers to print on

ing is dangerous to-bealth but whether
it is dosiraiiie. Li. at 94t; n. ml see
id. at 939. The Commission said it had
been cited to "no example of a cigarette
commercial that does not portray the use
of the particular cigarette as attractive
and enjoyable as well as encourage people
to smoke," and found it "difficult to con-
ceive of one [which would not do so]."
Jo'. at 928.

10. Id. at 943.

I I. id. at 949.

12. Applicability of the Fairness Doctrine
t(o19(1.717.arette Advertising, 10 F.C.C.2d 16

13. 79 Stat. 282 (19(i5), §§ 1331-
(Supp,1(..;1:1.
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each pack the warning "Caution: Ciga-

rette Smoking May Be Hazardous to

Your Health" and provides that

no statement relating to smoking and

health shall be required in the adver-

tising of any cigarettes the packages

of which are labeled in conformity

with the provisions of this ,Act.14

Since the Commission's ruling does not

require the inclusion of any "statement

* * * in the advertising of any ciga-

rettes," but rather directs stations which

advertise cigarettes to present "the other

side" each week, it does not violate the

letter of the Act.

But petitioners contend that, though

Congress said only "no statement shall

be required * * * in * * * ad-

vertising," it meant to forbid any regu-

lation addresed to the smoking-health

problem except the Federal Trade Com-

mission's specifically exempted power to

police false and misleading advertising.15

In support of this proposition, they refer

us primarily to the Act's Declaration of

Policy, in which Congress asserts a pur-

pose to

establish a comprehensive Federal pro-

gram to deal with cigarette labeling

and advertising with respect to any re-

lationship between smoking and health,

whereby—(1) the public may be ade-

quately informed that cigarette smok-

ing may be hazardous to health by

14. Federal Cigarette Labeling and Adver-

tising Act of 1965 (hereinafter "Act") §

501, 1:5 V.S.C. 1334(h) (SuP):190;)•

15. Section 5(e) of the Act stares:

Except as is otherwise provided * * *,

nothing in this Act shall be construed

to limit, restrict, expand, or otherwise

affect. the authority of the Federal

Trade Commission with respect to un-

fair or deceptive acts or practices in

the advertising of cigarettes 
k * *.

15 U.S.C. § 1:134(c) (Supp.1966).

16. Act, § 2, 15 I".S.C. § 1331 (Supp.1906).

17. Section 10 of the Act provides that the

provisions "which affect the regulation of

advertising" shall terminate on July .1,

1969. 15 U.S.C. § 13:39 (Supp.1900L

18. Tile Senate ronunerce Committee con-

cluded:

inclusion of a warning to that effect

on each package of cigarettes; and

(2) commerce and the national econo-

my may be (A) protected to the maxi-

mum extent consistent with this de-

clared policy and (B) not impeded by

diverse, nonuniform, and confusing

cigarette labeling and advertising reg-

ulations with respect to any relation-

ship between smoking and health.143

From this declaration and from assorted

snippets of legislative history, they con-

clude that Congress has definitively bal-

anced the conflicting interests of the

health of the public and the health of the

economy and determined—in effect as a

matter of law—that the public will be

"adequately informed" on the smoking-

and-health issue until July, 1969,17 with-

out any f irther governmental require-

ments.

The Commission, on the other hand,

thought its ruling implemented a con-

gressional policy of promoting intensive

smoker-education during the life of the

Act as an alternative to the "drastic step"

of .requiring warnings in every cigarette

advertisement. Its opinion cites the ex-

press reliance in both House and Senate

Reports on the anti-smoking campaigns

of public and private groups as a reason

for deferring stronger Congressional ac-

tion." And it notes that Congress itself

appropriated $2 million to fund the ex-

tensive informational activities in this

Considering the combined impact of VOi-

untary limitations on advertising unde
r

the Cigarette Advertising Code, the 
ex-

tensive smoking education campaigns

now underway, and the compulsory

warning on the package which will be

required under the provisions of this

bill, it was the Committee's unanimou
s

judgment that no warning in cigarette

advertising should be required pending

the showing that these vigorous, but le
ss

drastic, steps have not adequately alert-

ed the public to the potential hazard

from sun king.

S.Rep.No. 195, S9th Cong., 1st Sess., p. 5

(1965). Sec also ILIZ.Ilep.No. 449, S9th

Cong., 1st Sess. pp. 4-5 (1965), U.S.Cod
e

Congressional and Administrative News,

p. 2350.
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BA.NZHAF v. F. C. C.
Cite a, 105 1',2,1 10S: (1968)

area of the Department of Health, Edu-
cation and Welfare."

This evidence does not establish un-
equivocally that Congress did not intend
to rely exclusively on such non-coercive
educational efforts to inform the public.
Congress expressed no purpose in the Act
of informing the public of anything ex-
cept the bare fact that "cigarette smok-
ing may be hazardous to health." Its
prescribed warnings do that much and no
more. They merely flash danger signals
without either particularizing the danger
or providing facts on which it may be
appraised.

But the anti-smoking campaigns are
scarcely so pervasive or so well-funded
that additional information could be re-
garded as mere surfeit. Accordingly, if
we are to adopt petitioners' analysis, we
must conclude that Congress legislated
to curtail the potential flow of informa-
1 ion lest the public learn too much about
the hazards of smoking for the good of
the tobacco industry and the economy.
We are loathe to impute such a purpose
to Congress absent a clear expression.
Where a controversial issue with poten-
tially grave consequences is left to each
individual to decide for himself, the need
for an abundant and ready supply of rele-

19. Cigarette Advertising, supra note S, at
933.

20. On June 22, 1964. the Federal Trade
Commission promulgated a proposed regu-
lation requiring warnings on cigarette
packs from January 1, 1965. and warn-
ings in advertising as well from July 1,
191;5, unless the pael;nge W:trEin;-:5 and
voluntary advertising reforms had changed
the circumstances by then. 29 Fediteg.
8325 (1964). The next day the House
Commerce Committee began hearings on
various cigarette legislation which had
been introduced in th, 1IMISo luring the
8sth Congress. Those hearings and that
C(0112.TP45 adjourned without action. but
the FTC acceded to the request of Chair-
man Harris to postiHme the 4•111PtiVI‘ date
of the luickage-warning rule to July 1,
19(15. so that the new Congress might
legislate. 29 Fed.lieg. 15570 (19641. The
59th Congress rushed into the breach with
the Cigarette Labeling Act, and as a re-
sult the FTC rule was stillborn.

4C,.5
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yant information is too obvious to need
belaboring.

[2] In the present cast- "we find no
such clear expression of restrictive in-
tent. On the contrary, there are positive
indications that Congress's "comprehen-
sive program" was directed at the rela-
tively narrow specific issue of regulation
of "cigarette labeling and advertising."
The Act was in fact passed in response
to a pending Federal Trade Commission
rule which would have required warnings
both on packages and in all advertising.20
Subjected to competing pressures and
uncertain of the full extent of the health
hazard, Congress apparently settled on
half of the FTC's proposed loaf, shelved
the other half for four years,21 and ex-
pressly disclaimed any intent to affect
other FTC policies or powers.22 Nothing
in the Act indicates that Congress had
any intent at all with respect to other
types of regulation by other agencies—
much less that it specifically meant to
foreclose all such regulation.23 If it
meant to do anything so dramatic, it
might reasonably be expected to have
said so directly—especially wnere it was
careful to include a section entitled "Pre-
emption" specifically forbidding desig-
nated types of regulatory action.24

21. See Act, § 5(b), text at note 14, supra;
§ 10, supra note 17.

22. Act, § 5(e). supra note 15.

23. The only reference to other agencies be-
sides the PFC in the entire Act is the
declaration in Section 10 that the ter-
mination in 19)19 of the provisions affect-
ing the regulation of advertising -shall
not be construed as limiting, expanding,
or otherwise affecting the jurisdiction or
authority which the Federal 'Trade Com-
mission or any other Federal agency had
prior to the date of the enactment of this
Act." 15 § 1:130 (Sal,109(10).
Since all other agencies are necessarily
included in the blanket ban on required
vvarnings in advertising, this negative
provision is not evidenee that the Act
sweeps more broadly than its words im-
port.

24. Act, § 5, 15 F.S.C. § 1234 ISupp.190(1).

jr2r.47"7"rt "



•

1090 405 FEDERAL REPORTER, 2d 'SERIES

[3-5] In short, we think the Ciga-
rette Labeling Act represents the balance
drawn between the narrow purpose of
warning the public "that cigarette smok-
ing may be hazardous to health" and the
interests of the economy. In that reck-
oning, the question of the public's need
for information about the nature, extent,
and certainty of the danger was left out
of the scales, and so is left unaffected,
except incidentally, by the result. Con-
gress may reasonably have concluded that
a warning on each pack was adequate
warning.25 It surely did not think the
warnings were themselves adequate in-
formation. And we find no sufficiently
persuasive evidence that Congress hoped
to impede the flow of adequate informa-
tion for fear that, if the public knew all

25. Too many bare warnings might result
in an uninformed and possibly unneces-
sary stampede away from cigarettes. 'While
we will not assume that Congress wished
to protect the economy at the expense of
life and health, it clearly (lid wish to
protect it ti the maximum extent com-
patible with intelligent individual deci-
sions on the health issue. Congress gave
the benefit of every doubt to the possibil-
ity that the benefits of smoking might
outweigh the potential danger to health:
but that is not to say that it wished to
conceal from the public the true extent
of the danger. It is true that the anti-
cigarette broadcasts required by the Com-
mission's ruling may include uninforma-
tive propaganda as well as hard informa-
tion. That possibility is a necessary con-
sequence of the Commission's proper re-
luctance to dictate the content of broad-
cast material. See Part II. infra. Hut
the ruling is reasonably designed to pro-
mote the diffusion of information ; it is
plainly not the substantial equivalent of
the required "warnings" in advertisement
which Congress has prohibited.

26. Apart from the declaration of policy to
establish a "comprehensive" program—

. which is meaningful only after we dis-
cover what subject matter is comprehend-
ed—petitioners rely primarily on the
broad scope of the congressional hearings
from which the Act emerged. The Senate
Commerce Committee heard wide-ranghig
testimony on all aspeets of the smoking-
health controversy, including the views *of

:,rm-
posals for more drastic eongrc,siona I 
tion than that taken by the Act. But the

the facts, too many of them would stop
sxnoking.26

This relatively narrow reading of the
Act is not in conflict with its declared
objective of protecting commerce and the
national economy against "diverse, non-
uniform, and confusing cigarette labeling
and advertising regulations with respect
to any relationship between smoking and
health." 27 Congress patently did not
want cigarette manufacturers harassed
by conflicting affirmative requirements
with respect to the content of their ad-
vertising. In addition, it evidently de-
cided that the case against smoking was
not yet so overwhelming as to warrant
compelling the cigarette companies to dig
their own graves by neutralizing their

fact that Congress considered and declined
to adopt broader legislation does not es-
tablish. t tat it intended to bar otherwise-
authorized agency action under established
powers and duties.
Petitio9ers also make much of the fact

.that the FCC. through its Chairman, spe-
cifically .ohl Congress that it had no pres-
ent plans for regulatory action addressed
to the smoking-health problem and that
it preferred the across-the-board approach
taken by the FTC. While it is possible
that had the FCC then anticipated its

• cigarette ruling, Congress would have ex-
pressly prohibited it, that possibility must
remain in the realm of speculation. We
must decide questions of legislative intent
by the lights we have, not by those we
might have had.
Nor do we think the FCC's 1964 dis-

claimer of intent to deal with the cigarette
problem deprives it of authority it would
otherwise have had to do so now. It is
not suggested that the FCC acted in bad
faith. The 1964 statement came at a time
when the FTC was conspicuously taking
the lead our in attacking the problem on
a media-wide front. The FCC may well
have been reluctant in those circumstanc-
es to place a special burden On the com-
munications industry Primarily because
of the Cigarette Labeling Act, ,the FTC's
broad attack is now stalled. Supra, note
20. If the Act itself does not preempt
FCC regulation, we see no reason why the
FCC may not take the effects of the Act
into account in assessing the need for its
own action.

27. Act, § 2, text at note "10, supra.
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BANZHAF v. F. C. C.
Cite :Is 103 F.2,1 10,2 (

own advertising messages.28 Even if
these policies implicitly preempt regula-
tions of advertising substantially.. equiv-
alent to the FTC's proposed required
warnings, 29 they do not exclude a single,
uniform regulation of broadcasters de-
signed to inform the public.

II. THE COMMISSION'S AUTHORITY UN-
DER THE PUBLIC INTEREST STANDARD
OF THE COMMUNICATIONS ACT.

A fundamental question, of course, is
whether the Commission's ruling, though
not expressly forbidden by statute, is
within the scope of its delegated author-
ity. The ruling originated in response
to a "fairness doctrine" complaint and
held that the fairness doctrine applied to
cigarette advertising. But in its opinion
affirming the ruling, the Commission

also asserted that it "clearly has the au-

thority to make this public interest rul-

23. In the Congressional hearings on pro-

posed cigarette legislation, tobacco indus-

try spokesmen appeared to view the FTC's

rule requiring them to include warnings,.

in their advertising as uniquely obnoxi-
ous. One of them. for example. told the

House Commerce Committee that
the insistence upon a warning in adver-

tising, in addition to the demand for a

warning on labels, is punitive in nature.,
The right to advertise—an essential
commercial right—is virtually destroyed

if a manufacturer is required in every
advertisement to disparage the product.

Hearings before the House Committee on
Interstate and Foreign Commerce, ,',9th.
Cong., 1st Sess.. p. 284 (1964).

29. The Commission thought the Act im-

plicitly forbade a requirement that sta-
tions present warning sratements immedi-

ately "adjacent- to each cigarette com-
mercial. We need not deeide whether
such a requirement, though not a regula-
tion of adrertising, is so nearly identical
to such a regulation in purpose and ef-
fect as to fall within the statute's pro-
hibition.

30. Cigarette Advertising, sui»'4 note 8, 9
F.C.C.2d at 927.

31. 127 U.S.App.D.C. 129, 381 F.2d 908,

cert. granted, 389 'LS. 968. SM S.Ct. 470,
19 L.E41.21 438 (1967), argument post-
poned pending decision of the Seventh
Circuit in Radio Television News Direc-

tors A '11 v. r 11 itd ( in Ira note
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ing" under the public interest standard
of the Communications Act and relied
upo.4 "the licensee's statutory obligation
to operate in the public interest." 3°

Last year in Red Lion Broadcasting
Co. v. FCC,31 we upheld the fairness doc-
trine in the face of arguments that it
was unauthorized and unconstitutional.
Since then, in Radio Television News
Directors v. FCC,32 the Seventh Circuit
has held that the Commission's personal
attack rules violate the First Amendment
and, in so doing, has cast some doubt on
the constitutionality of the underlying
fairness doctrine.33 These issues are now
to be resolved by the Supreme Court.

In part for this reason, we do not think
protracted discussion of the fairness doc-
trine will materially advance our inquiry.
It is clear to us that, even if incorporated
into the fairness doctrine, the ruling be-
fore us is to all intents a novel applica-

32), 390 U.S. 916, 88 S.Ct. 857, 19 L.Ed.
2d 982 (1968).

32. 400 F.2d 1002 (7 Cir., decided Septem-
ber 10, 1968).

33. The Court of Appeals distinguished th,.!
personal attack rules from the underlying
fairness doctrine on two grounds. First,
the rules represent an unusual particu-
larization of the doctrine, since they im-
pose detailed tests for determining which
individual broadcasts trigger the stations'
duty to provide reply time and since, un-
like the cigarette ruling, they also leave
the stations little discretion as to how
that duty may be fulfilled. Second, the
personal attack rules are enforceable by
penalties for individual infractions rather
than solely by consideration of a station's
overall performance in the proceedings for
renewal of a license. Radio Television
News Directors Ass'n v. United States
(FCC), supra note 32 (40) F.2(1 pp. 1013-
1014). Nonetheless, the court expressly
refused to decide the constitutionality of
the fairness doctrine itself. Id., 400 F.
2d 1017. It did deride that the objective
of a fair and balanced presentation of
issues of public importance does not jus-
tify rules which are likely to inhibit pub-
lic debate on political issues and might,
by their vagueness, set up the Commission
as a do facto censor of individual editorial
and political broadcasts. This holding
cuts N'ery near the heart of the fairpess
doctrine. See Editorializing by Broad-
cast Licensees, 13 F.C.C. 1246 (1949).
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tion. In only one instance has the Com-
mission previously held the advertising
of a consumer product subject to the rule
that broadcasters' presentations of con-
troversial public issues must be fair and
balanced. 34 The narrow issue presented
by the facts of that case was whether a
station in the temperance belt which
advertised alcoholic beverages could, con-
sistently with the principles now known
as the fairness doctrine, refuse to accept
anti-liquor advertising from temperance
groups.35 The case has not been followed
in the twenty years since it was decided.
It is not in any event a clear precedent
for a ruling which instructs stations to
broadcast opposition to their paid com-
mercials regardless of whether opponents
buy—or ever request—such broadcast
time. In addi:ion, except for the person-
al attack rule; struck down by the Sev-
enth Circuit," we know of no case in
which the Commission has so specifically
defined the stations' duties under the
fairness doctrine.37

We also note that elsewhere the Com-
mission has been hesitant to invoke the
fairness doctrine where a controversial
issue is raised only by implication.38
Finally, the Commission itself concluded
that its main point would be lost if the
legal debate concentrated too intensely on
the "specifics of the fairness doctrine." 39

34. Petition of Sam Morris, 11 F.C.C. 197

(1946). This opinion in fact predates the
first formal articulation of the policies
now known as the "fairness doctrine" in
the 1949 Report of the Commission in
the Matter of Editorializing by Broadcast
Licensees, pra note 33. But the basic
requirement of fair and balanced presen-
tation of controversifil issues of public
importance dates from decisions of the

old Radio Commission and from the early
rulings of the FCC. See Red Lion Broad-
casting V. FCC, supra note 31, 127 U.S.

App.D.C. at 13s-139. 381 F.2d at 917-
91s. and cases cited therein.

35. The Commission ob:.orved, "El It can at
least be said that the advertising of al-
coholic beverages can raise substantial
issues of public importa MP." and conclud-
ed that the issue of whether or not to

drink "may assume the proportions of
,oetroveried of import-

:111,e." 11 F.C.C. at I:0. It did not,

None of the novel aspects of the ruling,
of course, precludes an extension of the
fairness doctrine at this time. But the
extension must, like the doctrine itself,
find its authority in the public interest
standard. Thus, whether the ruling is
viewed as a new application of the fair-
ness doctrine or as an independent public
interest ruling, the ultimate question is
the same. Moreover, in view of the con-
stitutional attack on the doctrine, the
specific question of greatest long-term
importance may be whether the cigarette
ruling can stand on its own feet.

In fact, we think the best statement of
the Commission's holding and rationale
is contained in the summary paragraph
introducing the "Conclusions" section of
its opinion:

There is, we believe, some tendency
to miss the main point at issue by con-
centrati( n on labels such as the speci-
fics of the Fairness Doctrine or by
conjuring up a parade of "horrible"
extensions of the ruling. The ruling
is really a simple and practical one,
required by the public interest. The
licensee, who has a duty "to operate in
the public interest" * * * is pre-
senting commercials urging the con-
sumption of a product whose normal
use has been found by the Congress
and the Government to represent a

however, deny renewal of the respondent
station's license for failure to provide time
to the temperance advocates.

36. Radio Television News Directors Ass'n
v. United States (FeCi. supra note 32.

37. The Commission has, upon rare occa-
sion. identified specific issues it regards
as controversial. E.g., Petition of Sam
Morris, supra note 34; Robert Harold
Scott, 3 P & I` Radio Reg. 259 (1946).
But it has not previously gone so far as
to prescribe the frequency with which op-
posing views must be broadcast.

38. The Commission has refused to require
reply time for atheists who wish to re-
spond to the implicit theism of broadcast
church services. Mrs. Madalyn Murray,:
5 P & Radio Reg.2d 263 (19(i5). But
see, Robert Harold Scott, supra note 37.

39. CifTarette dvertisimr. .vupra note S, 9
F.C.C.241 at 949.

-

st:1

set
Sn

th
iT

t:.
rr

t.,

t

C.

am

ch
by
thc
imi

th
ta
ti.
to
u!

-
w:•

A.

ac

40

41

42

,



•
pects of the ruling,
n extension of the
his time. But the
,he doctrine itself,
:he public interest
ther the ruling is
cation of the fair-
:ndependent public
:imate question is
n view of the con-
the doctrine, the
reatest long-term
ther the cigarette
own feet.

best statement of
ng and rationale
imary paragraph
tsions" section of

2, some tendency
t at issue by con-
ch as the speci-
Doctrine or by

le of "horrible"
ng. The ruling
d pal one,
iniSK. The

:y "to operate in
* * is pre-

aging the con-
t whose normal
y the Congress
to represent a

the respondent
to provide time

)irectors Ass'n
upra. note 32.

,on rare oeea-
ties it regards
tition of Sam
tohort flarold
z. 27;9 (1946).
zone so far as
vitt' which op-
.!ast.

ed to require
) wish to re-
of broadcast

aiyri Murray,
11;o6:0, But
re not 37.

n, !.. 8, 9

BANZHAF v. F. C. C.
Cite as 405 F.2d 10s2 (196,5)

serious potential hazard to public
health. Ordinarily the question pre-
sented would be how the carriage of
such commercials is consistent with
the obligation to 'operate in the public
interest. In view of the Legislative
history of the Cigarette Labeling Act,
that question is one reserved for judg-
ment of the Congress upon the basis
of the studies and reports submitted
to it. * * * But there is, we think,
no question of the continuing obliga-
tion of a licensee who presents such
commercials to devote a significant
amount of time to informing his listen-
ers of the other side of the matter—
that however enjoyable smoking may
be, it represents a habit which may
cause or contribute to the earlier death
of the user. This obligation stems not
from any esoteric requirements of a
particular doctrine but from the simple
fact that the public interest means
nothing if it does not include such a
responsibility."

The fairness doctrine, we think, serves
chiefly to put flesh on these policy bones
by providing a familiar mold to define
the general contours of the obligation
imposed.

The attack on the alleged statutory au-
thority for this "public interest" ruling
takes two forms: (1) a general denial
that the Commission has any authority
to supervise the content of broadcasting
under the public interest standard; and
(2) an argument that any delegation of
the power to make ad hoc public interest
determinations of this kind is invalid for
want of adequate limiting standards.

A. The Commission's authority over
broadcast cont, nt in general

Nothing in the Communications Act of
1934 41 expressly grants the Commission
any general ant tority over programming.
The most relevant provisions go no fur-

40. hi.

41. 47 U.S.C. § 301 et seq. (19(;)).

42. 47 U.8.0. 307(11, id) (19114).

43. Grvene V. 3(:1) U.S. 47.1. 79
S.Ct. 14(X), 3 L.Ed.2(1 1377 (1959) ; Kent

r

-
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ther than to authorize it to grant and re-
new broadcast licenses according to the
dictates of the "public interest, conven-
ience, and necessity." 42 A case could be
made, as an abstract proposition, that
this licensing power is limited to policing
the traffic over the airwaves to prevent
interference between stations and per-
haps to assure a minimum level of tech-
nical competence. If the question were
res nova, that case would receive sub-
stantial support from the Supreme Court
decisions requiring a clear mandate for
regulatory activity which brushes close-
ly against sensitive constitutional
areas.43

[6] But the argument was in fact
made and rejected long ago in Nation-
al Broadcasting Company v. Uni'ed
States." Justice Frankfurter, speaking
for the Court, said in part:

"An important element of public inter-
est and convenience affecting the is-
sue of a license is the ability of the li-
censee to render the best practicable
service to the community reached by
his broadcasts." Federal Communica-
tions Comm. v. Sanders Bros. Radio
Station, 309 U.S. 470, 475, 60 S.Ct. 693,
697, 84 L.Ed. 869, 1037. The Commis-
sion's licensing function cannot be dis-
charged, therefore, merely by finding
that there are no technological objec-
tions to the granting of a license. If
the criterion of "public interest" were
limited to such matters, how could the
Commission choose between two appli-
cants for the same facilities, each of
whom is financially and technically
qualified to operate a station? Since
the very inception of federal regula-
tion by radio [sic], comparative con-
siderations as to the services to be
rendered have governed the application
of the standard of "public interest,
convenience, or necessity." * * *

v. Dulles, 357 U.S. 116, 7S S.Ct. 1113, 2
L.Ed.241 1204 (1958); Ilannegan v. Es-
quire, 1ne., 327 U.S. flu, GG S.Ct. 456,
90 L.F.d. row, (191,;).

44. 319 T'.S. 190, 1;3 S.Ct. 997, 87 T,.Ed.
1344 (1943).
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The avowed aim of the Communica-
tions Act of 1934 was to secure the
maximum benefits of radio to all the
people of the United States. To that
end Congress endowed the Communi-
cations Commission with comprehen-
sive powers to promote and realize the
vast potentialities of radio. * * *
These provisions, individually and in

the aggregate, preclude the notion that
the Commission is empowered to deal
only with technical and engineering
impediments to the "larger and more
effective use of radio in the public in-
terest." 45

In fact, neither courts nor Commission
have thought t had to make its decisions

45. Id. at 217. 6.3 S.Ct. at 1010.

46. In Simmons v. FCC, 83 U.S.App.D.C.
262, 204, 169 F.2d 070, 672, cert. denied,
335 U.S. 846, 69 S.Ct. 67, 93 L.Ed. 396
(1948). this court said:
[W]e are asked to regard the Commis-
sion as a kind of traffic officer, policing
the wave lengths to pre tha stations
from interfering with each other. But
the Act does not restrict the Commis-
sion merely to supervision of the traf-
fic. It puts upon the Commission the
burden of determining the composition
of that traffic.

See also. e.g., Henry v. FCC, 112 15.5.
App.D.C. 247, 302 F.2d 191.. cert. denied,
371 U.S.. 821, 83 S.Ct. 37. 9 L.E(1.2,1 60
(1962i: Allen B. Dumont Laboratories v.
Carroll. 184 F.2d 153. 150 (3 Cir. 1950);
Bay State Beacon v. FCC. 84 U.S.APP.
D.C. 216, 171 F.2d 820 (1948). See gen-
er,rily Note, fli ia f Program Con-
tent by the FCC," 77 HARv.L.I:Ev. 701
(1964) and numerous eases cited therein.
Also noteworthy in this regard is the con-
curring opinion of Justice Brennan in
Head v. New Mexico Board of Examiners,
374 U.S. 424. 433. 83 S.Ct. 1759, 10 L.

9s3 (1963), which grapples at length
with the possibility- that the. FCC's au-
thority to regulate ai Ivertising content is
SO complete as to exclude any state regu-
lation in that area. Justice Brennan
concludes that not all state regulation is
excluded. but observes that Congress's
-failure expressly to regulate nondeceptire
advernsing surely does nor depri ve the
FCC of all such juriAietiou * * *"

; •.; . •

47. Community Broaibasting Service, 13 P
& F.' Radio Reg. 179 (1955); Port Frere

among competing applicants blindfolded
to the content of their programs.46 Both
the old Radio Commission and the FCC
have likewise refused to renew licenses
on the basis of past programming not in
the public interest,47 and this Court af-
firmed such a refusal as long ago as
1931.48 If agency power to designate
programming "not in the public interest"
is a slippery slope, the Commission and
the courts started down it too long ago
to go back to the top now unless Congress
or the Constitution sends them. But Con-
gress has apparently specifically en-
dorsed this understanding of the public
interest.49 And whatever the limits im-

Broadcasting Co.. 5 P & F Radio Reg.
1137 (19:,0); Trinity Methodist Church,
South v. Federal Radio Commission, 61
U.S.App.D.C. 311, 62 F.2d 850 (1932);
cert. denied. 288 U.S. 599, 53 S.Ct. 317,
77 L.Ed. 975 (1933); KFKB Broadcast-
ing Ass'n v. Federal Radio Commission,
60 App.D.C. 79, 47 F.2d 670 (1931).

48. In KFKB Broadcasting Ass'n, supra
note 47, this court upheld the denial of a
license to a station which regularly broad-
cast a program in which a doctor diag-
nosed illnesses and prescribed medicines
on the basis of symptoms described in
listeners' letters. The grounds for denial
were both that the doctor, who controlled
the station, was using it for his own pri-
vate interests and also that the "medical
question box" program was "inimical to
the public health and safety, and for
that reason [was] not in the public inter-
est." 00 App.! ).U. at SO, 47 F.2d at 672.
The court said :
It is apparent, we think, that the
[broadcasting business is impressed with
a public interest and that, because the
number of available broadeasting fre-
quencies is limited. the Commission is
necessarily called upon to consider the
character and qw,dity of the service to
be rendered. In considering an applica-
tion for a renewal of the license, an im-
portant consideration is the past con-
duct of the applicant, for "by their
fruits shall ye know them." Matt.
VII :20,

Id. at 81, 47 F,2d at 672. Accord, Trin-
ity Methodist Church, South, supra note
4

49. In 1959, Congress amended the provision
requiring broadcasters to provide equal
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posed by the First Amendment, we do
not think it requires eradicating every
trace of a programming component from

'the public interest standard."

The power to 'refuse a license on
grounds of past or proposed program-
ming necessarily entails some power to
define the stations' public interest obli-
gations with respect to programming. It
is this power to specify material which
the public interest requires or forbids to
be broadcast that carries the seeds of the
general authority to censor denied by the
Communications Act 51 and the First
Amendment alike. But elementary can-
ons of administrative and constitutional
law prevent the Commission from termi-
1 sting a license without giving reasons
r from condemning a station's overall
programming as inimical to the public
interest without identifying the offend-
ing material and particularizing the pub-
lic interest. And if the Commission must
explain its view of the public interest
when it denies or revokes a license, it

may surely give advance notice of its

views by way of an official ruling which

is subject to judicial review. Indeed, in

some cases fairness to the stations may

time to opponents of candidates for pub-

lic office who use their stations, 47 U.S.C.
§ 315 (19(14), in order to exempt bona fide

- newscasts, news • in news docu-
mentaries, etc.. from that requirement.
In so doing it included the proviso that
nothing in the exemption
shall be construed as relieving broad-
casters, in connection with the presen-
tation of newscasts, news in to rviews,
news documentaries, and on-the-spot
coverage of news events, from the ob-
ligation 'imposed upon them under this
chapter to operate in the' public interest
and to afford reasonable opportunity for
the discussion of conflicting views on
issues of public import:awe.

73 Stat. 557 (195:0, 47 r.S.C. §. 315(a)
(1964) (emphasis adde(l). At the very
least, this language atepears to be an ac-
knowledgment of and acquiescence in the
settled Commission and judicial construc-
tion that the public interest standard ap-
plies to program content.

50. Infra, Part III.

51. Section 326 of the (.'ouitnunieations Act
of 1934 provides:
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require some advance warning of their
responsibilities.

[7] Thus, in applying the public in-
terest standard to programming, the
Commission walks a tightrope between
saying too much and saying too little.
In most areas it has resolved this dilem-
ma by imposing only general affirmative
duties—e. g., to strike a balance between
the various interests of the community,52
or to provide a reasonable amount of time
for the presentation of programs devoted
to the discussion of public issues.53 The
licensee has broad discretion in giving
specific content to these duties, and on
application for renewal of a license it is
understood the Commission will focus on
his overall performance and good faith
rather than on specific errors it may find
him to have made.51 In practice, the
Commission rarely denies licenses for
breaches of these duties.55 Given its
long-established authority to consider
program content, this general approach
probably minimizes the dangers of cen-
sorship or pervasive supervision.

In other areas, however, the Commis-
sion has on occasion imposed more spe-
cific duties or found specific programs pr

Nothing in this chapter shall be under-
stood or construed to give the Commis-
sion the power of censorship * * *,
and no regulation or condition shall be
promulgated or fixed by tin' Commission
which shall interfere with the right of
free speech by means of radio communi-
Cation.

47 § 326 (19641.

52. Editorializing by Broadcast Licensees,
supra note 33, 13 FCC at 1247-48.

53. Id. at 1249.

54. Id. at 1251-1252.

55, .uti'riu where objectionable matter
has been broadcast in particilar instanc-
es. renewal of licenses leas been granted.
usually upon a showing that program
services were otherwise, ree•ruebrions and
in the public interest and the objection-
able matter discontinued. * * * "
Note, "Governmental Ite.r.ulation of the
Program Content of Television Broadcast-
ing," 19 G.W.L.1lEv. 312, 317 (19501.
See also Note, "Regulation of Program
Contolit by OW i• pot bote 46, at
7W-70.
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advertisements to be contrary to the pub-
lic interest." Such rulings must be close-
ly scrutinized lest they carry the Com-
mission too far in the direction of the
forbidden censorship. But particularity
is not in itself a vice; indeed, in some
circumstances it may serve to limit an
otherwise impermissibly broad intrusion
upon a licensee's individual responsibility
for programming.

B. The authority for the cigarette
ruling in particular

[8-10] Thus, in the context of the
Communications Act as it has long been
understood, we do not think that public
interest rulings relating to specific pro-
gram content invariably amount to "cen-
sorship" within the meaning of the Act."
However, there is high risk that such
rulings will reflect the Commission's se-

56. E. (7., Petition of Sam Morris, supra
note 34; Robert Harold Scott. supra note
37; KFKB Broadcasting Ass'n v. Fed-
eral Radio Commission, Trinity Methodist
Church, South v. FCC, and Port Frere
Broadting Co., all supra note 47; Mile
High Station, Inc.. 20 P & 1' Radio Reg.
345 (1960); WSBC, Inc., 2 I.C.C. 293
(1936); Oak Leaves Broadcasting, 2 F.
C.C. 298 (1936); Farmers & Bankers
Life Insurance Co., 2 F.C.C. 455 (1936);
and cases cited in Note, "Governmental
Regulation of the Program Content of
Television Broadcasting," supra note 55,
at 317 n. 27, 317-318 n. 28.

57. See note 51. supra. It is not clear
whether Congress originally thought that
such rulings as to program content would
constitute "censorship." See Note, 46
HARv.L.REv. 957, 990 (1933). But in
view of the settled administrative practice
of issuing such rulings and opinions, the
doubtful issue of construction must be re-
solved in the negative. See Note, "Reg-
ulation of Program Content by the FCC,"
supra note 46. at 715.

58. The Supreme Court has suggested that
the "public interest" standard may be
narrowed by interpreting it in the light
of "its context, * * * the nature of
radio transmission and reception, [and]
* * * the scope, thin ratter, and quality
of services * * s." Federal Radio
Commission v. Nelson Brothers Bond &
Mortgage Co., 289 U.S. 266. 285, 53 S.
Ct. 627. c!"(!. 77 T..7.!.
406 (1933). Whik these criteria may be

lection among tastes, opinions, and value
judgments, rather than a .recognizable
public interest. Especially with First
Amendment issues lurking in the near
background, the "public interest" is too
vague a criterion for administrative ac-
tion unless it is narrowed by definable
standards.58

[11] The ruling before us neither
forbids nor requires the publication of
any specific material. But as an exten-
sion of the fairness doctrine it is an un-
usual limitation of the licensee's discre-
tion. And as an independent public in-
terest •uling it requires independent sup-
port. We cannot uphold it merely on the
ground that it may reasonably be thought
to serve the public interest.
Wha tever else it may mean, however,

we thi ik the public interest indisputably
includ( s the public health.59 There is

suffhiently precise administrative stand-
ards to govern regulation of technical per-
formance and selection among competing
applicants, however, we think they are
too amorphous, without more, to support
supervision over programming.

59. Petitioners WTRF-TV and the National
Association of Broadcasters argue that,
if the FCC has any authority with•respect
to advertising, it can apply only the more
specific standard Congress has established
to guide the Federal Trade Commission,
which they say is vested with • "primary"
authority to regulate Advertising. Thus,
they would limit the FCC's role to polic-
ing "unfair methods of competition
* * * and unfair or deceptive acts or
practices," Federal Trade Commission Act
§ 5 (19141. 15 U.S.C. § 45(a) (1964), at
least absent any considerations peculiar
to broadcasting. Their sole authority for
that proposition is FCC v. American
Broadcasting Co., 347 U.S. 284, 74 S.Ct.
593, 98 L.Ed. 699 (1954). That case,
however, is not in point. There, the FCC
had adopted regulations disapproving of
give-away programs on the ground • that
they were "lotteries" within the meaning
of federal prohibitory statutes. The Su-
preme Court reversed on the ground that
the FCC had misread the criminal stat-
utes. but that reversal did not in itself
preclude FCC authority to prohibit such
programs as inconsistent with the public
interest. SEC v. Chenery Corp., 318 U.S.
50, 63 S.Ci. -151, 87 L.Ed. 62t.; (1913).
In any case, the standard of the Federal

(e,?
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The public health standard removes

much of the vagueness and over-breadth

attending the standard of the public

interest. But we are not prepared to say,

that the Commission is authorized to con-

demn every broadcast which might, with-

out arbitrariness or caprice, be thought

to pose some danger to the public health.

Even the relatively precise concept of

the public health is murky at the fringes,

and in some cases what is concededly op-

timal health may be a less important pub-

lic value than other conflicting interests.

Finally, the Commission itself has no

special expertise to make it the appro-

priate arbiter of controversies o ier

whether particular broadcasting is dan-

gerous to health.

perhaps a broader public consensus on

that value, and also on its core meaning,

than on any other likely component of

the public interest. The power to protect

the public health lies at the heart of the

states' police power. It has sustained

many of the most drastic exercises of

that power, including quarantines, con-

demnations, civil commitments, and com-

pulsory vaccinations. Likewise, public

health concerns now support a sizable

portion of the civilian federal bureauc-

racy. The public health has in effect

become a kind of basic law, both justify-

ing new extensions of old powers and

evoking the legitimate concern of govern-

ment wherever its regulatory power °th-

e :wise extends.

[12] The Radio Commission, prede-

cessor to the FCC, assumed with judicial

approval and without question that

broadcasting of specious medical infor-

mation was not in the public interest.00

In the Communications Act of 1934, Con-

gress transferred the Radio Commission's

authority to license in the "public inter-

est, convenience and necessity" to the

FCC," which has also ruled specific con-

troversial health claims to be not in the

public interest." Given the premise that

the "public interest" may include some

of the content as well as the technical

quality of broadcasting, we are satisfied

that it includes the public health. But

were there any initial doubt, in the ab-

sence of evidence to the contrary we

think Congress must be deemed to have

acquiesced in the determinations to that

effect of both Commissions on a matter

of such basic and universally recognized

importance.

Trade Art is applicable only to regulation

of advertising. While the obligations im-

posed under the cigarette ruling 'arise

from and are ecnilitionc41 upon the broad-

casting of cigarette advertising. the ruling

does not regulate advertising. Rather, it

has the effect of regulating stations which

carry advertising by requiring them to

inform the public.

60. K Itroadeasting Assn v. Federal

Ita(ho .sirpra note 47.

61. 47 U.S.C. § 307 (1064).

405 F.24-691/2

-

1097

But the ruling on cigarette advertis'ng

is vulnerable to none of these objections

against a broad mandate to the Commis-

sion to consider the public health.63 The

danger cigarettes may pose to healtl• is,

among others, a danger to life itself. As

the Commission emphasized, it is a dan-

ger inherent in the normal use of the

product, not one merely associated with

its abuse or dependent on intervening

fortuitous events. It threatens a sub-

stantial body of the population, not mere-

ly a peculiarly susceptible fringe group.

Moreover, the danger, though not estab-

lished beyond all doubt, is documented by

a compelling cumulation of statistical evi-

dence. The only member of the Commis-

sion to express doubts about the validity

of its ruling had no doubts about the

validity of its premise that, in all prob-

ability, cigarettes are dangerous to

health :64

62. WSBC, Inc., Oak Leaves Broadcasting,

Inc., Farmers & Bankers Life Insurance

Co., all supra note 50.

63. We agree with the Commission that

-cigarette advertising presents a unique

situation," and we note that the Commis-

sion -do[es] not now know" of any other

advertised product whieh would warrant

a comparable ruling. Cigarette Advertis-

ing, supra note 8, 9 F.(.1.C.2d at 943.

64. The Commission correetly noted that it

"is not the proper arbiter of the scientific
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Cigarette smoking is a substantial haz-
ard to the health of those who smoke
which increases both with the number
of cigarettes smoked and with the
youthfulness when smoking is started.
Cigarette smoking increases both the
likelihood of the occurrence and the
seriousness of the consequences of var-
ious types of cancer, of cardiovascular
failures and of numerous other patholo-
gies of smokers. These conclusions are
established by overwhelming scientific
evidence, by the findings of Govern-
ment agencies, and by Congressional
reports and statute. * * * The evi-
dence on this subject is not conclusive,
but scientific evidence is never conclu-
sive. A II scientific conclusions are
probabli. tic (sic) * * * Further-
more, lasi does not and cannot demand
conclusive proof. Even in a capital

and medic -a issue * * * and of course
has not sought to resolve it." Id. at 949.
But the "controversial issue" to which its
ruling is allfiressed is not whether ciga-
rette smoking is dangerous, but whether,
in view of its authoritatively documented
dangers, it is desirable:

It comes down. we think. to 0 simple
controversial issue: the cigarette com-
mercials are conveying any number of
reasons why it appears desirable to
smoke, but understandably do not set
forth the reasons why it is not desirable
to commence or continue smoking. It

• is the affirmative presentation of smok-
ing as a desirable habit which consti-
tutes the viewpoint others desire to
oppose.
at 939.

65. Id., concurring opinion of Commissioner
Loevinger at 952-953.

66. See note (4, supra.

67. On January 11, 1964, the report of the
Surgeon General's Advisory Committee
concluded that cigarette smoking contrib-
utes substantially to mortality from cer-
tain specific diseases and to the overall
death rate. The Committee recommended
that "cigarette smoking is •a health haz-
ard of sufficient importance in the United
States to warrant appropriate remedial
action."
Cigarette Advertising, mupea note 8, Ap-
pendix A at 950.

case, the law requires only proof be-
yond a reasonable doubt. * * * The
evidence as to the dangers of cigarette
smoking to the smoker is clearly be-
yond a mere preponderance and ap-
proaches proof beyond a reasonable
doubt.63

Finally, the Commission expressly re-
fused to rely on any scientific expertise
of its own.66 Instead, it took the word
of the Surgeon General's Advisory Com-
mittee,67 whose findings had already
been adopted in substance by the Depart-
ment of Health, Education and Wel-
fare," the Federal Trade Commission,"
and the Senate Commerce Committee:7o
and had in addition been recognized and
acted upon by Congress itself in the Cig-
arette Labeling Act.

In U ese circumstances, the Commis-
sion could reasonably determine that

68. .The Department promptly established
the National Interagency Council on
Smoking and Health in order, inter alia,
to
use its professional talents to bring to
the Nation—particularly the youag—aa
increasing awareness of the health haz-
ards of cigarette smoking. * * *

Id., Appendix A at 951. In 1967, HEW
also released the Surgeon General's "Re-
port on Current Information on the
Health Consequences of Smoking," which
reaffirmed the conclusions of the 1964
Report, supra note 67, on the basis of
more than 2.000 subsequent research
studies. This report asserted that ciga-
rette smokers have substantially higher
death and disability rates than comparable
non-smokers and that a substantial num-
ber of earlier deaths and disabilities would
not have occurred if the victims had never
smoked. Id. at 936-937.

69. Note 20, supra.
70. While there remain [sic] a substantial

number of individual physicians and sci-
entists—the Commerce Committee received
testimony from 39 of them—who do not
believe that it has been demonstrated sci-
entifically that sun king causes lung can-
cer or other diseases, no prominent medi-
cal or scientific body undertaking a sys-
tematic review of the evidence has reached
conclusions opposed to those of the Sur-
geon General's Advisory Committee.
S.Itep.No. 195, 89th Cong., 1st Sess., 1). 3(19(75).

t..
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sive material with no more discrimin-
ating a lens than the "public interest" or
even the "public health."

news broadcasts, private and govern-
mental educational programs, the infor-
mation provided by other media, and the
prescribed warnings on each cigarette
pack, inadequately inform the public of
the extent to which its life and health are
most probably in jeopardy. The mere

, fact that information is available, or even
that it is actually heard or read, does not
mean that it is effectively understood. A
man who hears a hundred "yeses" for
each "no," when the actual odds lie heav-
ily the other way, cannot be realistically
deemed adequately informed. Moreover,
since cigarette smoking is psychologically
addicting, the confirmed smoker is likely
to be relatively unreceptive to informa-
tic n about its dangers; his hearing is
dulled by his appetite. And since it is so
nrich harder to stop than not to start, it
is crucial that an accurate picture be com-
municated to those who have not yet
begun.

Thus, as a public health measure ad-
dressed to a unique danger authenticated
by official and congressional action, the
cigarette ruling is not invalid on account
of its unusual particularity. It is in fact
the product singled out for special treat-
ment which justifies the action taken.
In view of the potentially grave conse-
quences of a decision to continue—or
above all to start—smoking, we think it
was not an abuse of discretion for the
Commission to attempt to insure not only
that the negative view be heard, but that
it be heard repeatedly. The Commission
has made no effort to dictate the content
of the required anti-cigarette broadcasts.
It has emphasized that the responsibility
for content, source, specific volume, and
precise timing rests with the good faith
discretion of the licensee.n

• [13] The cigarette ruling does not
convert the Commission into either a cen-
sor or a big brother. But we emphasize
that our cautious approval of this par-
ticular decision does not license the Com-
mis.,ion to a the LiFwaves for offen-

71. Cigarette Advertising, supra note 8, at
941-942.

thL
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III. THE FIFtST AMENDMENT

It is difficult to separate the First
Amendment question from the question
of the Commission's authority. Section
326 of the Communications Act expressly
provides that "no regulation or condition
shall be promulgated or fixed by the Com-
mission which shall interfere with the
right of free speech by means of radio
communication." 72 It might reasonably
be thought that "the right of free
speech," is shorthand for the First
Amendment. But since constructions of
the First Amendment have broadened
since 1934, and inasmuch as the First
Amendment argument advanced in this
case challenges a long-settled constru2-
tion of the Act, we treat the constitution-
al question separately for purposes of
analysis.

A. Regulation of broadcast content
under the First Amendment

in general

[14] Intervenors NBC, et at. argue
cogently that the public interest standard
cannot constitutionally now include any
component of program content. They say
the First Amendment obviously would
not tolerate administrative supervision of
the material published by the newspaper
press. The radio press was initially
treated differently only because (1) pe-
culiar technical factors require a police-
man to prevent interference between dif-
ferent stations, and (2) the then avail-
able broadcasting channels were so lim-
ited in number that the Commission could
hardly ignore all considerations of the
nature and quality of programming in
choosing among applicants. The first
reason does not justify supervision of
content, they say, and the second, if ever
sufficient, is an anachronism now that
the available channels often outnumber
the applicants and the broadcasting sta-
tions ser-ving most aren-: far outnumber

72. Supra note 51.
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the newspapers." Accordingly, in their
view the First Amendment now limits
the Commission's licensing discretion to
technological considerations; the content
of broadcasting, like that of the publish-
ing press, must be left entirely to the li-
censees and ultimately to the market.

This argument has considerable force.
First Amendment complaints against
FCC regulation of content are not ade-
quately answered by mere recitation of
the technically imposed necessity for
some regulation of broadcasting and the
conclusory propositions that "the public
owns the airwaves" and that a broadcast
license is a "revocable privilege." 74 It
may well be that some venerable FCC
policies cant ot withstand constitutional
scrutiny in t le light of contemporary un-
derstanding of the First Amendment and
the modern proliferation of broadcasting
outlets.

On the other hand, we cannot solve
such complex questions by replacing one
set of shibboleths with another. The
First Amendment is unmistakably hostile
to governmental controls over the content
of the press,75 but that is not to say that
it necessarily bars every regulation which

73. See Radio Television News Directors
Ass'n v. United States (FC(') supra, note
32. 400 F.2,1 pp. 101S-1020. where the
Seventh Circuit declared that tin' histori-
cal distinction between press and broad-
casting is untenable for First Amendment
purposes.

74. See (I. Robinson, The FCC and the
First Amendment: Observations on 40
Years of Radio and Television Regula-
tions, 52 Mcsx.L.nEv. 117, 152 (19G7).

75. E.g., Near v. State of Minnesota. ex rel.
Olson. 2s3 U.S. 697, 51 S.Ct. C25, 75 L.
Ed. 1357 (19311.

76. It has also been suggested that a dif-
ference in the wiirking of the market
nwelinnista in the two 111..dia limy justify
a difference in the scolw of permissible
regulation under the First Amendment.
It is in a newspaper's economie interest,
it is said. to bola& fe:itures which may
appeal only to a !muted or specialized
audience. The vost of adding a page to

Liisp4,1.11 lq.11111.1.., Is 1.1 1,1li1viyiitll
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in any way affects what the newspapers
publish. Even if it does, there may still
be a meaningful distinction between the
two media justifying different treatment
under the First Amendment. Unlike
broadcasting, the written press includes
a rich variety of outlets for expression
and persuasion, including journals,
pamphlets, leaflets, and circular letters,
which are available to those without tech-
nical skills or deep pockets.76 Moreover,
the broadcasting medium may be differ-
ent in kind from publishing in a way
which has particular relevance to the case
at hand. Written messages are not com-
municated unless they are read, and read-
ing requires an affirmative act. Broad-
cast messages, in contrast, are "in the
air." In an age of omnipresent radio,
there scercely breathes a citizen who
does not know some part of a leading
cigarette jingle by heart. Similarly, an
ordinary habitual television watcher can
avoid these commercials only by fre-
quently leaving the room, changing the
channel, or doing some other such af-
firmative act. It is difficult to calculate
the subliminal impact of this pervasive
propaganda, which may be heard even if
not listened to, but it may reasonably be

compared to the advertising and subscrip-
tion revenue which may be expected from

• the resulting increase in circulation. But
a broadcaster can appeal to only one
audience at a time. If he devotes an hour
to programs appealing to a minority taste,
he foregoes the chance to compete for the
greater advertising revenues consequent
upon reaching a larger audience. Accord-
ingly, it may he that even newspaper
monopolies are more likely than broad-
casters to serve the entire public without
regulatory prodding. See Note. "Regula-
tion of Program Content by the FCC."
supra note 46, at 714. For support from
economists for the proposition that broad-
casters will compete for the majority
audience at the expense even of a sizable
minority taste, see J. Dirlarn and A.
Kahn. The Merits of Reserving the Cost-
Savings from Domestic Communications
Satellites for Support of Educational
Television, 77 YALE L.J. 494, 515-517
(196s).
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Cite as 405 14`.2d 10s2 (1965)

thought greater than the impact of the
written word.77

B. Constitutionality of the cigarette
ruling in particular

{15] These considerations are at least
sufficient to convince us that we are not
obliged simply to "invalidate the entire
course of broadcasting development" 78
with no inquiry into the particulars of
the ruling before us. Rather, we think
the proper approach to the difficult First
Amendment issues petitioners raise is to
consider them in the context of individual
regulatory policies and practices on a
case-by-case basis. On this approach,
s.nce the narrow public health power
which supports the cigarette ruling does
rot "sweep * * * widely and * *
i adiscriminately" across protected free-
c'oms,79 the constitutional question before
us is only whether the Communications
Act, construed to authorize a public
health ruling in the circumstances of this
case, offends the First Amendment. And
whatever the constitutional infirmities of
other regulations of programming, we

77. The effectiveness of the television com-
mercial. is hardly disputed, for it alone
appeals to both of man's most receptive
senses—hearing and seeing. * * * Psy-
chological memory experiments indicate
strongly that s' pie tend to remember
advertising messages presented by a com-
bination of visual and auditory methods
significantly more than those presented by
either method alone. See e.g., Elliott,
Memory for Visual Auditory. and Visual-
Auditory Material, 29 Am.nivEs OF PI'S-
CHOLOGY No. 199, at 52-54 (1930).
Note, "Illusion or Deception: '1110 Use of
'Props' and 'Mock-ups in Television Ad-
vertising," 72 YALE L.J. 145, 150 n. 40
(1902). See generally, V. Packard, THE
HIDDEN PER:WADERS (1957).

78. Note, "Regulation of Program Content
by the FCC," supra note 40, at 715.

79. Aptheker v. Se:.retary of State, 375 U.
S. 500, 514, 84 S.Ct. 1659, 12 L.Ed.2d
992 (1904).

80. Chaplinsky v. New Hampshire. 315 U.S.
508. 62 S.Ct. 700, 80 L.Ed. 1031 (1942);
Both v. United States. 354 V.S. 476, 77
S.Ct. 1304, 1 1,.1:1.2d 1-198 (19571.

81. Valenti& v. Chrestensen, 316 U.S. 52,
62 S.Ct. • 920, 80 LEd. 1202 (1942);

1101

are satisfied that the cigarette ruling
does not abridge the First Amendment
freedoms of speech or press. We reach
this conclusion in the light of the follow-
ing considerations:

( 1 ) The cigarette ruling does not ban
any speech. In traditional doctrinal
terms, the constitutional argument
against it is only that it may have a
"chilling effect" on the exercise of First
Amendment freedoms by making broad-
casters more reluctant to carry cigarette
advertising.

(2) The speech which might conceiv-
ably be "chilled" by this ruling barely
qualifies as constitutionally protected
"speech." It is established that some ut-
terances fall outside the pale of First
Amendment concern." Many cases in-
dicate that product advertising is at le ist
less rigorously protected than 'other
forms of speech.81 Promoting the sale of
a product is not ordinarily associated
with any of the interests the First.
Amendment seeks to protoct. As a rule,
it does not affect the political process,

Breard v. City of Alexandria, 341 U.S.'
022, 642. 71 S.Ct. 920, 95 L.Ed. 1233,
35 A.L.H.2d 335 (1951): Murdock V.
Pennsylvania, 319 U.S. 105. 110-111, 03
S.Ct 870. 87 L.Ed. 1292 (1943); Martin
v. City of Struthers. 319 U.S. 141, 142
n. 1. 03 S.Ct. 502, 87 L.Ed. 1313 (19431 ;
Jamison v. Texas, 318 U.S. 413, 417, 03
S.Ct. 609, 57 L.Ed. SG9 (1943). In
Head v. New Mexico Board of Exami-
ners, the Supreme Court upheld as a
health measure a state law prohibiting
price-advertising by optometrists. 374
U.S. 424. 53 S.Ct. 1759. 10 L.Ed.2d 953
(1903.) It did not reach the First
Amendment question because that ques-
tion had not been properly raised in the
state court. Id. at 433 n. 12, 153 S.Ct.
1759. However, in a lengthy concurring
opinion. supra note 40, Justice Brennan
considered the principal issue to be wheth-
er in the Communications Act Congress
had occupied the field of regulation of
broadcast advertising. Id. at 433 et seq.,
53 S.Ct. 1759. There was no dissent.
The Court's collective treatment of this
case strongly diseounts the possibility that
it thfin:7'It such retrulation poses serious
constitutional problems.
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does not contribute to the exchange of
ideas, does not provide information on
matters of public importance, and is not,
except perhaps for the ad-men, a form of
individual self-expression. It is rather a
form of merchandising subject to limita-
tion for public purposes like other busi-
ness practices. In the instant case, this
argument is not dispositive because the
cigarette ruling was premised on the fact
that cigarette advertising implicitly
states a position on a matter of public
controversy. But though this advertis-
ing strongly implies that cigarette smok-
ing is a desirable habit, petitioners have
correctly insisted that the advertisements
in question present no information or ar-
guments in favor of smoking which
might co itribute to the public debate.
Accordingly, even if cigarette commer-
cials are protected speech, we think they
are at best a negligible "part of any ex-
position of ideas, and are of * * *
slight social value as a step to truth* * *"$2

(3) In any event, the danger that even
this marginal "speech" will be signifi-
cantly chilled as a result of the ruling is
probably itself marginal. We cannot, of
course, undertake an economic analysis
to determine the probability that the vol-
ume of cigarette advertising over radio
and television will decline. We can say
with fair certainty, however, that the
cigarette manufacturers' interest in sell-
ing their product guarantees a continued
resourceful effort to reach the public.
We note also that cigarette advertising
accounts for a sizable portion of broad-

82. Chaplinsky v. New Hampshire, supra
note 80, 315 U.S. at 572, 62 S.Ct. at 769.

83. The briefs indicate that radio and tele-
vision revenues from cigarette advertising
total nearly $300.000,11110* annually and
account for more than 7% of all televi-
sion advertising revenue.

84. The Commission has in fact promised
to "tailor the requirement that a station
which carries cigarette commercials pro-
vide a significant amount of time for the
other viewpoint, so as not to preclude or
curtail l-; ii i, stations of ciga-

casting revenues," and we think it at
best doubtful that many stations will re-fuse to carry cigarette commercials inorder to avoid the obligations imposedby the ruling."

(4) Even if some valued speech is in-hibited by the ruling, the First Amend-ment gain is greater than the loss. Aprimary First Amendment policy hasbeen to foster the widest possible debateand dissemination of information on mat-ters of public importance.85 That policyhas been pursued by a general hostilitytoward any deterrents to free expression.The difficulty with this negative ap-proach is that not all free speakers haveequally loud voices, and success in themarketplace of ideas may go to the advo-cate who can shout loudest or most often.Debate is not primarily an end in itself,and a debate in which only one party hasthe financial resources and interest topurchase sustained access to the masscommunications media is not a fair testof either an argument's truth or its in-nate popular appeal.

Countervailing power on the opposite
sides of many issues of public concern
often neutralizes this defect. In many
other cases, the courts must act as if such
an inherent balancing mechanism were at
work in order to avoid either weighing
the worth of conflicting views or emascu-
lating the robust debate they seek to
promote. If the fairness doctrine cannot
withstand First Amendment scrutiny,
the reason is that to insure a balanced
presentation of controversial issues may

rette advertising that they choose to car-ry." Cigarette Advertising, supra note 8,at 944..

85. See. e.g., Curtis Publishing Co. v. Butts,388 17.S. 130, 118-150, 7 s.Ct. 1975,15 L.Ed.2d 1094 (1967) (opinion of Jus-tice Harlan) ; New York Times Co. v.Sullivan, 376 U.S. 254, 270, 84 S.Ct. 710,11 I..F.d.2d 686, 95 A.L.IZ.2d 1412 (1964):NAACP v. Button, 371 U.S. 415, 429, 83S.Ct. 328, 9 14.1:(1.241 405 (1963); Until v.'United States. 354 y.S. .176, Ni.. 77 S.Ct. 1301, 1 1..1.:(1.2.41 1408 (1957).
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be to insure no presentation, or no vigor-
ous presentation, at all." But where, as
here, one party to a debate has a finan-
cial clout and a compelling economic in-
terest in the presentation of one side
unmatched by its opponent, and where
the public stake in the argument is no
less than life itself—we think the pur-
pose of rugged debate is served, not
hindered, by an attempt to redress the
balance.87

(5) Finally, not only does the cigar-
ette ruling not repress any information,
i; serves affirmatively to provide infor-
mation. We do not doubt that official
prescription in detail or in quantity of
what the press must say can be as of-
fensive to the principle of a free press as
cfficial prohibition. But the cigarette
ruling does not dictate specific content
nd, in view of its special context, it is

riot a precedent for converting broad-
casting into a mouthpiece for govern-
ment propaganda. And the provision of
information is no small part of what the
First Amendment is about. A political
system which assigns vital decisions to
individual free choice assumes a well-
informed citizenry. We do not think the
principle of free speech stands as a bar-
rier to• required broadcasting of facts

86. The main thrust of the Seventh Circuit
opinion invalidating the FCC's personal
attack rules under the First Amendment
is that "strict compliance with the rules
might result in a blandness and neutrality.
pervading all broadcasts arguably within
the scope of the rules.'' Radio Television
News Directors Assn v. t'nited States
(FCC), Nupra note 32, 401 F.2d p. 1014.
The rules themselves, the Court said, "re-
flect an apparent desire on the Commis-
sion's part to neutralize (or perhaps to
eliminate altogether the expression of
poMts of view on controversial issues and
political candidates. Such a result would
be patently inconsistent with pro;tecting
the invaluable function served by the
broadcast press in influencing public opin-
ion and exposing public ills." Id., p.
1014. Thus, the Court was concerned
that both the amount and the vigor of de-
bate might be reduced.

87. Cf. 'Radio Television News. Directors
Assn v. l•nited States (FCC,„stipra notes
32 and SG: -LT]lie rules could be sus-

1103
and information vital to an informed
decision to smoke or not to smoke.

IV. OTHER CONTENTIONS

[16-18] The resolution of these basic
questions leaves a residue of unanswered
contentions. Mr. Banzhaf's complaint
that the anti-smokers should have been
granted equal time need not detain us.
Even if it had authority to specify equal
time, the Commission could reasonably
find such a specific requirement an un-
necessary intrusion upon the licensees'
discretion. Likewise, the Commission
did not abuse its discretion in refusing
to require rebuttal time for the cigarette
manufacturers. The public health ra-
tionale which supports the principal rul-
ing would hardly justify compelling
broadcasters to inform the public that
smoking might not be dangerous.. And
an issue of "fairness" arises principally
because the cigarette manufacturers are
deterred from making health claims in,
their advertisements by the FTC's warn-
ing that such claims would be "unfair
and deceptive." " If the FTC's deter-
mination is in error, the remedy does not
lie in a further particularization of the
FCC's fairness doctrine.

tamed only if the Commission demonstrat-
ed a significant public interest in the
attainment of fairness in broadcasting
* * * and that it is unable to attain
such fairness by less restritive and op-
pressive means." (p. 1020). In the in-
stant case, we think that on balance First
Amendment interests are advanced by the
Commission's ruling. Moreover, the ad-
ditional public interest at stake is com-
pelling, And the technique of requiring
the presentation of (wposing views is
markedly less "restrictive and opprei:sive-
than many attacks on the eigarette-health
problem which might well be within the
Power of federal agencies, lair for the Cig-
arette Labeling Act.

88. E.!), FTC. Order Vacating Trade Reg-
ulation Rule, 30 Fed. Hg. 11-1ti4, 94s.
(19G5). Industry codes also disapprove
of affirmative health claims in cigarette
advertising. but in the circumstances we
hardly think this self-r,,,a!ation makes
out a sufficient case to require compensa-
tory relief from the FCC.
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[19, 20] Finally, The Tobacco Insti-
tute contends that the Commission's rul-
ing is void on account of procedural ir-
regularities. The initial ruling was made
without providing interested parties ei-
ther notice or an opportunity to be heard.
But since the Commission subsequently
entertained numerous petitions for re-
view, wrote a thorough opinion affirming
its ruling, and made the ruling prospec-
tive from the date of the affirming or-
der, we find no prejudice to substantial
rights. The Tobacco Institute also in-
timates that the Commission should have
held an oral hearing, should have made
factual invi stigations of its own, or
should have .nstituted a full-fledged rule-
making pro Teding, before issuing its
ruling. As a general rule, we agree that
more careful procedures are required to
support inncvation by an administrative
agency. But the essential premises of
the instant ruling are only (1) that cig-
arette advertising inherently promotes

cigarette smoking as a desirable habit,

(2) that very substantial medical and

scientific authority regards this habit as

highly dangerous to health and therefore

undesirable, and (3) that in view of the

volume of cigarette advertising, existing

sources were inadequate to inform the

public of the nature and extent of the

danger. These premises are supported

by the record. We do not see, and The

Tobacco Institute has never suggested,

what evidence a more extensive proceed-

ing might have produced to refute them.

Affirmed.

WILBUR K. MILLER, Senior Circuit

Judge:

I concur in the affirmance of No. 21,-

285, Banzhaf v. Federal Communications

Commission and United States, but I dis-

sent from the affirmance of Nos. 21,525-

6, WTRF-TV v. Federal Communications

Commission and United States, and from

the affirmance of No. 21,577, Tobacco In-

stitute, Inc. v. Federal Communications

Commission and United States.

George W. BATES, Appellant
V.

UNITED STATES of America,
Appellee.
No. 21434.

United States Court of Appeals
District of Columbia Circuit.

Argued Oct. 23, 1968.

Decided Dec. 13, 1968.

Defendant was convicted on two
counts of housebreaking and on two
counts of assault with a dangerous
weapon. The United States District
Court for the District of Columbia,
John J. Sirica, J., rendered judgment,
and the defendant appealed. The Court
of Appeals, Burger, J., held that where
an intruder broke into apartment of two
women, and shortly thereafter defend-
ant was arrested as a suspect, and about
30 minutes after the attack the womcn
were asked to come down to the street
in front of their apartment and view
defendant who was sole occupant of
patrol wagon, use of "one-man showup"
did not deny defendant due process of
law.

Affirmed.

1. Criminal Law C=3339
There is no prohibition against

viewing of a suspect alone in what is
called a one-man showup when it occurs
near time of alleged criminal act.

2. Constitutional Law C=.266
Where an intruder broke into apart-

ment of two women, and shortly there-
after defendant was arrested as a sus-
pect, and about 30 minutes after the
attack the women were asked to come
down to the street in front of their apart-
ment and view defendant who was sole
occupant of patrol wagon, use of "one-
man showup" did not deny defendant
due process of law. D.C.C.E. §§ 22-502,
22-1801.



METRONIFTDI.A. INC. ,

METP.ONIF.:DIA, INC.
Washington, D. C.

FCC 69-272
29120

March 20, 1969
[510:315] Cigarette advertising.

Licensee of TV station which broadcast, in Septem-ber 1968, a large number of cigarette commercialsduring "prime time" and comparatively few anti-smoking messages during such time is required tomake a greater effort to inform listeners of thehealth hazards. Metromedia, Inc. , 15 RR 2d 10631969I.
This refers to a complaint filed on October 2, 1968 against Station WNEW-TV,alleging a failure to comply with the requirements of the Commission'scigarette advertising policy, set forth in Applicability of the Fairness Doctrineto Cigarette Advertising, 9 FCC 2d 921 [11 RR 2d 1901] (1967), affirmed,John Banzhaf III v. FCC, Case No. 21285, CA DC, November 21, 1968[14 RR 2d 2061] petition for rehearing pending.

The above policy requires that a broadcast licensee presenting cigarettecommercials, which ". . . convey any number of reasons why it appearsdesirable to smoke . . . " — must ". . . devote a significant amount oftime to informing the listeners of the other side of the matter — that howeverenjoyable smoking may be, it represents a habit which may cause or con-
• 

tribute to the earlier death of the user. " (9 FCC 2d at 939). At the sametime, we stressed that we would implement the requirement in. such a wayas not to drive cigarette commercials off the air — a result which would beinconsistent with the Congressional direction in the Cigarette Labelling andAdvertising Act.

•

We have reviewed the facts of this case in the light of the above policies, andfind that if the matter were viewed on the basis of the entire broadcast daythere would be no basis to the complaint. We note, however, that in thesample period (September 1968) although the vast majority of your cigarettecommercials were broadcast during the hours which you define as "primetime," comparatively few of your anti-smoking messages were broadcastduring these hours, and none were broadcast on 13 of the 30 days.
We recognize that in view of the considerations set forth in the last sentenceof the second paragraph, parity between cigarette commercials and anti-smoking messages cannot be required during these hours, and that imple-mentation of our policy requires a sensitive balancing. Without setting downany mathematical formula, and recognizing that you have been making sub-stantial efforts to inform listeners of the health hazards, we neverthelessbelieve that greater effort is called for during the periods of maximum view-ing. We therefore request that within sixty days of the date of this letter yousubmit a statement of your future policies in this area and that, after thepassage of a period of four months from the issuance of this letter, you sub-mit a report on your efforts to implement such policies.

15 RR 2d Page 1063
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This letter was adopted by. the Commission on March 19, 1969. Commissioner

lkox concurred in the adoption of the letter but would, in addition, have indi-
ated that. thc licensee should have maintained approximately the same ratio

• between cigarette commercials and anti-smoking messages in all periods of
the broadcast day. Commissioner Johnson dissents, with statement. Com-
missioner Wadsworth dissented.

DISSENTING OPINION OF COMMISSIONER NICHOLAS JOHNSON

On October 2, 1968, the Commission received a complaint that WNEW-TV,
New York, had broadcast numerous pro-cigarette commercials but "no"
anti-smoking announcements. Following a Commission request, Metromedia,
licensee of WNEW-TV, submitted information to the Commission indicating
the number of pro-cigarette commercials to anti-smoking announcements
during the prime-time period of 7:30 p.m. to 11:00 p.m. was on the order of
7 to 1.

Analysis of the Metromedia figures revealed that no anti-smoking announce-
ments were broadcast by WNEW-TV during prime-time hours on 19 of the
30 days in September, and that during these hours 63 pro-cigarette com-
mercials were broadcast. During a seven-day cor secutive period within this
month of September, no anti-smoking announceme.its were broadcast at all,
while 27 pro-cigarett2 commercials were prograrr med. In other words,
during one entire week of September, the ratio of 3ro-cigarette commercials
to anti-smoking announcements in prime-time was 27 to 0; and during 19
days of September — over one-half of the entire month — this ratio was 63 to 0.

eicz-,pitc this c...1.;;E:mc.,.1 lack of compliance with Commission policies, WNEW-
TV is today given only a mild reproach by the majority. I dissent.

I have detailed my objections to the majority's rather cavalier treatment of
its fairness doctrine with respect to pro-cigarette commercials elsewhere,
and will not repeat them here. (See dissenting opinions in "In the Matter of
Petition to Revoke the License of National Broadcasting Company,. Inc. for
Station WNBC-TV, New York, New York," FCC 69-270 (1969), and "In re
Application of Westinghouse Broadcasting . . . . " FCC 69 -262 (1969)..) The
issues raised there are equally relevant here, and I simply do not understand
why the Commission continually refuses to deal with them.

•

'Page 1064 Report No. 22-12 (3/26/69)



NATIONAL I-I/CASTING CO., INC 

FCC 69-271NATIONAL B/ CASTING CO.. INC. ) • 29119NEW YORK, NEW YORK March 20, 1969

[510:315] Cigarette advertising 

Licensee which broadcast a great number of ciga-rette commercials during the period 7:30 to 11:00p.m. , over a period of 14 days, and broadcastanti-smoking messages on only five of the 14 dayswithin the same time period, was required to makea greater effort to inform listeners of the healthhazards. National B/casting Co., Inc., 15 RR 2d1065 [1969]

This refers to a Petition to Revoke the Licem;e of Station WNBC-TV filed onJune 12, 1968, by John F. Banzhaf, III and ASH, Action on Smoking andHealth, alleging a failure to comply with the -equirements of the Commission'scigarette advertising policy, set forth in Applicability of the Fairness Doctrineto Cigarette Advertising, 9 FCC 2d 921 (1967) [11 RR 2d 1901], affirmedJohn Banzhaf, ITIv. FCC, Case No. 21285, C.A.D. C. , November 21, 19.8[14 RR 2d 2061], petition for rehearing pending.

The above policy requires that a broadcast li,:.ensee presenting cigarette com-mercials, which convey ". . . any number .c f reasons why it appears desir-able to smoke . . . " - must ". . . devote a significant amount of time toinforv-h-ig the listeners of the other side of the matter - that however enjoy-able smoking may be, it represents a habit which may cause or contribute tothe earlier death of the user." (9 FCC 2d at 939). At the same time, westressed that we would implement the requirement in such a way as not todrive cigarette commercials off the air - a result which would be inconsistentwith the Congressional direction in the Cigarette Labeling and Advertising Act.
We have reviewed the facts of the case and find a disparity between the num-ber of cigarette commercials and the efforts to inform the public on the otherside of the matter (i.e. , here the anti-smoking messages). However, whenyour total performance in the test weeks is considered, we cannot say thatthe disparity is so great, taking into account the above policies, as to requirea conclusion that your overall performance has been deficient.

We do note, however, that in the sample weeks, April 1-7 and 15-21, 1968,there appears to have been a concentration of anti-smoking messages outsideof the hours of maximum viewing, in contrast to cigarette corrimercials,which were heavily represented in these periods/ Thus, according to the

There are, of course, various methods of measuring the television audi-ence. To give but one example, the National Nielsen Television Indexfor the two weeks ending November 24, 1968, depicts percentages ofsets-in-use as follows:

[Footnote continued on following page]

15 RR 2d Page 1065
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information vo,, have supplied, although a great number of cigarette commer-

ecials were broadcast during the period 7:30-11:00 p.m., anti-smoking mes-sages were broadcast within this period on only five of the fourteen days.

We 'recognize that, in view of the considerations set forth in the last sentenceof the second paragraph above, parity between cigarette commercials and anti-smoking messages cannot be required during these hours, and that the imple-mentation of our policy requires a sensitive balancing. Without setting downany mathematical formula and recognizing that you have made substantial ef-forts to meet your obligations in this respect, we believe that greater effortis called for during the period of maximum viewing. We therefore •requestthat within sixty days of the date of this letter you submit a statement of yourfuture policies in this area and that, after the passage of a period of fourmonths from the issuance of this letter, you submit a report of your effortsto implement such policies.

This letter was adopted by the Commission on March 19, 1969. CommissionerCox concurred in the adoption of the letter but would, in addition, have indi-cated that the licensee should have maintained approximately the same ratiobetween cigarette commercials and anti-smoking messages in all periods ofthe broadcast day. Commissioner Johnson dissents, with statement. Com-missioner Wadsworth dissented.

DISSENTING OPINION OF COMMISSIONER NICHOLAS JOHNSON

John Banzhaf and a group called Action on Smoking and Health (ASH) have
ought to persuade this Commission that its ruling regarding cigarette adver-ising and the Eairness Doctrine ought to be enforced. Unfortunalely he ma-jority feels otherwise.

WNBC-TV, NBC's flagship station in New York City, is told by the majority:

"We have reviewed the facts of the case and find a. disparity between
the number of cigarette commercials and the efforts to inform the
public on the other side of.the matter (i. e. , here the anti-smoking
messages). However, when your total performance in the test week
is considered, we cannot say that the disparity is so great, taking
into account the above policies, as to require a conclusion that your
overall performance has been defz..-.ient.

*i [Footnote continued from preceding page]

•

Time (p. m ) • Percentage Timejp. m ) Percentage •

4 - 5 32.9 8 - 9 63
5 -6 41.8 9 - 10 63.5
6-7 52.6 10 - 11 54.6
7 - 8 60.3 11 - 12 i4..

We do not set forth these f4,..rcs r, pct. a:ty
particular city or for all times of the year, nor n.c,rld we develop this
matter further. It is sufficient to note that hours such as 7:30 to 11
usually encompass greater lowing.

Page 1066 Report No. 22'].2 (3/. /()9)
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'We do note, 'low eVC r , that in the sample wc,-1<s , Api=i1 1-7 and15-21 , ].)66 there appears to have been a concentration of anti-smoking messages outside of the hours of maximum viewing, incontrast to cigarette commercials, which were heavily representedin these periods. Thus, according to the information you havesupplied, although a great number of cigarette commercials werebroadcast during the period 7:30-11:00 p.m., anti-smoking mes-sages were broadcast within this period on only five of the fourteenday.H .

"We recognize that . . . parity between cigarette commercialsand anti-smoking messages cannot be required during these hours,and that the implementation of our policy requires a sensitive bal-ancing. Without setting down any mathematical formula and recog-nizing that you have made substantial efforts to meet your obliga-tions in this respect, we believe that greater effort is called forduring the period of maximum viewing. .

-2 6
arr"-rol

-

A survey conducted by the Commission analyzing only two weeks of WNBCprogramming in ?rime time showed that the ratio of cigarette announcemertsto anti-smoking announcements was 8.1 to 1, and that the length of announc e-ments was 5.6 to 1. This substantial disparit7 is alone sufficient to warraata Commission inquiry into the issues involved. Yet, as shall become clea.:-below, these ratios must be substantially increased to reflect the true inefiec-tiveness of WNBC-TV's presentation of anti-smoking announcements. TheCommission does not need to deal with "mathematical formulas" to concludethat its ruling under the Fairness Doctrine ha G been flagrantly violated. 1/How unconcerned can we be when licensees ignore our rulings?

The contrast between the way the Commission deals with small stations andlarge corporate licensees is striking. A small, family-owned AM radio sta-tion that operates with the wrong power for a few days, or comes on the airbefore sun-up, may be levied a substantial fine by this Commission. Timebrokerage, false logging, or an abuse of advertisers — such as double billing —may actually result in license revocation. See, e. g. , Continental Broadcasting,Inc., 15 FCC 2d 120 [14 RR 2d8131 (1968). But a network licensee that ig-nores a Commission ruling on the life and death issues surrounding a contro-versy of such importance that the Commission has now proposed to outlaw allcigarette advertisements entirely [Cigarette Advertising, FCC 69-95 (1969)],is merely sent an apologetic letter politely requesting the network to do betterif it possibly can. (It should also be noted that petitioners' complaint wasfiled over nine months ago, dealing with programming almost a year old. Weare not told whether NBC has continued its pattern of non-compliance duringthis period — a prime example of the Commission's vaunted "expeditiousresolution.")

The issue here involved, therefore, is whether WNBC has fa-:led to complywith a Commission ruling by not devoting "significant" time to anti-cigarette

1/ It goes without saying that the instant case is not the only potential viola-tion which has been reported to the Commission in recent months. Thiscase is not an isolated incident but may be reflective of widespread indus-try practice.
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ar..-7.our.7em.,..-..-.ts -- that s, ‘!hether the i ,..c - of such anti-ci,Tartte announce-
4Ikents is so (Nsproportionatelv small as to fail to counteract to any "signifi-
cant" degree The station's current barrage of pro-cigarette commercials.
The resolution of this issue depends on the standards adopted to gauge the
"significance" of anti-smoking announcements in combating the persuasive
charm of pro-cigarette commercials.

The majority has acknowledged a "disparity" between the number Of cigarette
commercials and anti-smoking announcements, and has even recognized that
substantial periods of prime evening time are completely devoid of any such
announcements. Nevertheless, it inexplicably asserts that this disparity is
not "so great . . . as to require a ••,s.on.zlius -;e:-. tnat your overall performance
has been deficient." The majority's falling is Its almost exclusive concentra-
tion on the number, rather than the impact, of the pro-cigarette commercials.
This exclusive emphasis is unfortunate for several reasons.

First, the majority has not adequately considered the fact that WNBC-TV has
concentrated its pro-cigarette comrner:-ials during those prime evening time
periods which attract the largest: audiences, Vv-NBC-TV only broadcast anti-
smoking anroi,-.-:emen:s in prime time on 5 of the 14. days studied, and on 4 of
these i:.e.vs(0..,... ,_...':.e aiA-,i-smok.a.rg, announcement WaE broadcast during the heavy.
revenue prod -,1.2.....I. or. -ne.- time FA:riocis. This -irie,,,ito.bly Inears that mirlions of
New York City viewers dld not see any anti-smo.king anno.,-,erieeme,-its. For
them, ratios are irrele -,-allt: they will st:il see nc.,thi.L.g but pro--cigarette com-
mercials. At the ver • leas:, therefore, a substant':_ally greater number of

'ti-smoking

announcements appear to be required during prime time hours
.fore a comparison uf ratios becomes meaningful at all. In addition, the

majority makes no attrript to estimate the true impact of pro-cigarette com-
mercials arid anti-smoking' announcements during prime time hours. A more
relevant criterion of 'significance" might be the toal number of persons view-
ing each such spot — the number of "exposures" — each evening. Yet the ma-
jority fails to cast its ariaLysis in these terms just a few short months after
the Commission used such an approach to propose a. total 'ban On all cigarette
advertising frern radio and television, [Cigarette Advertisements, FCC 59-95
(1969)1. At that time, -.we stated there -.vas "no question but that ci,izarette
commercials ha.ve si,g:H.foar.t impa-.-.t" (emphasis added) on their audience,
and supported our conclusion, by measuring the number of "exposures" of cig-
arette cemn-ic rcials to ,.,-e.,,,,(-:'rs — " (i. e , !.-17,-? -i-i=ber of 2:irare'.7te commercials
times the estimated program audierce) resulting i,-:. 13,3 .bi.l.i.on exposure s in
January, 19i.)6alene " (Id. at para. 7.1 if tin.s audier.7:e 'exposure" cL,]..:.:ulation
was deemed persuasive. e;7...ough to just if-; a completc- ba.n. on. ci,.g.a.rc-.,te ad-,;erti s-
ing from radio and te:.e.visi.o:„ one would T.-1.--ik that a similar calculation would
contributc.., to-,varci .::(.-,7,‘,-i,,,ra.7-.ic,:-.. ci. the r.F.cd for a hear.::: to ri.c-term=.n.e -:,:h ether
\VNBC -Tv's Peyton-no.: -.:e ci..-, rhe se fa -, rr,L, s.s ar.d ot tle r 'isues .; isif.-..c.,s renewal
of its Ii,:c;:ise, S!Lrel-,.•:0. is no a..:..e.cle.e.T 71-::.,,.. IL:- .-:..,ia retie i7.(.1,.str -;.• is
millions of dol.:ars a \kfelc.: for T.:rime Lm(-- acl,..ert -is, spa :--:. IF, '..,..(-- .., it

the obvious obvious to eontend that :ate eyfer.i.r: er ear .:,- morring or a t'te r,I,.0-,-.1 ach-er-
tisements are as effective as prime i.:i.ri-te cemmercals.

Second, it is clear that prme time. a ..

ill
"C --:7111(.'L.t...; t.t.'t. n.Z.1.4!'..: !• :.1 — t . ,.: ' ht i,'....' 

• i')''' 
• ? . , ,,• .

•LCU ',1:liarin, athei.:.tuck.! a.!(..1 ri...,111a. ...k. t.".)1 Yl.,.. .-_, i ;1( , 
0 I . :, i C . I. 11 S

age group is less well represe';.ted ir; the a.0(1-',0',-.•:e6 for the l.cf.:e-lal-.e sho'vs,
and is in school during morning and afternoon programs. It -,-/Joid net he
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surprising it merni)trs f)t. this impressionable a20 group -in Ni,Ny YorL. city

could easily have gone for weeks without viewing one anti-cigarette announce
ment on WNBC-TV.

Again, in this Commission's proposed rulemaking on Cigarette Advertisements
[FCC 69-95 (1969)], we noted that cigarette "commercials reach children to

a very significant extent," and .estimated that 23 percent of all cigarette com-
mercial exposures reach children and teenagers between the ages of two and
17. (Id. at para. 7. ) If the impact of cigarette advertisements on children

is substantial enough to support a complete ban on such advertisements from
radio and television, it is difficult to imagine why the Commission now refuses

even to consider this type of calculation.

Finally, the ratio of 8.1 pro-cigarette commercials to 1.0 anti-smoking an-
nouncements on WNBC disclosed by the Commission's survey does not include
"billboard" annou.icements. Thus, the already large disparities between the
number of pro-ci .arette commercials and anti-smoking announcements must

be increased furtl.er by the addition of such "billboard" announcements as the
following, broadcist over WNBC:

"The High CI- aparral, brought to you by . . . Raleigh, the filter
cigarette with real tobacco taste, valuable coupons too . . .

I am simply unwi:ling to accept the assumption of the majority that such "bill-
board" sales techniques are without impact and can therefore be excluded from
consideration. According to respondent's supplementary response, inclusion

of prn_rigarette "billboard" announcements broadcast over WNBC in the list

of pro-cigarette commercials on that station would increase their number by
more than 20 percent. (Supplement to Response of NBC, at p. 3. ) 2/

It is clear, therefore, that the majority's analysis of the ratio of pro-cigarette
commercials to anti-smoking announcements conceals more than it reveals.

The inclusion of "billboard" announcements would increase this ratio from

8.1 to 1.0, to approximately 10.0 to 1.0, and if it is assumed that most school-

age children and teenagers watch television during prime time hours when pro-
cigarette commercials are at their heaviest, and few watch when the anti-
smoking announcements are aired (while they are in school or asleep), it be-
comes clear that the "impact" ratio of pro-cigarette commercials to anti-
smoking announcements on an important and susceptible segment of our popu-
lation should provide greater cause for Commission concern.

It would appear, therefore, that pro-cigarette commercials in fact reach a
far greater and more impressionable audience than the majority's reasoning
might suggest. Yet the majority has. made no real attempt to enunciate any
meaningful formula by which the true impact of cigarette commercials and
announcements, both pro and con, can be assessed. In actual fact, the major-

ity's response appears to be more of an instinctive "gut-reaction" than an

2/ Thi list of factors the majority has not considered is not exhaustive.
The length of pro-cigarette commercials and anti-smol,ing
is often particularly revealing. In one case reported to the Commission,

the number of pro-cigarette to anti-smoking spots was 7.7 to 1, yet the

ratio of length was 21 " 1 in prime time..
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attempt clearly ty) arL,,-, ,,tiato a sta:Idas,- -i Or judgment .by which we may give the

eflustry guidance in the tuture.

I do not have the slightest idea how the majority arrived at, or can justify, its
apparently unsupported conclusion that WNBC-TV's performance has not been
"deficient. " If the majority is in fact going to establish a working standard of
"significance" for anti-smoking announcements, then I would suggest there
are many important factors to consider. I have attempted partially to list
some of these factors above. It does not become the Commission to justify
its opinions by snatching speculative and unsupported judgments out of the
blue when its decisions are apparently reached on conjectural- or unarticulated
grounds. For these reasons, the Commission should at least attempt to artic-
ulate the standards by which it is guided, and not merely dismiss petitioners'
complaint with the flat assertion that no action is warranted.

Nor is the majority's handling of the procedural ma.ters in this case any more
satisfactory. Banzhaf and ASH have sought revocat...on of the WNBC-TV license.
That relief is denied, although the majority agrees hat NBC has not fully ful-
filled its fairness obligations.

But Mr. Banzhaf and .r.SH did not limit their allegat_ons to WNBC's perform-
ance under the cigarette fairness decision. They state:

•
"It is the position of the petitioners that the del berate and willful
violation of both the letter and spirit of the Con mission's ruling in
this area so vital to the health and very lives of millions of its
viewers is more than sufficient grounds for revoking the license of
WNBC-TV and that the Commission need not and should not consid-
er its entire broadcast record. Petitioners therefore respectfully
request that a hearing on these matters and only these matters be
set for the earliest possible date, bearing in mind that any decision
of the Commission is bound to be appealed to the courts and thus
delaying a final resolution in this area. However, if the Commis-
sion should rule that the entire broadcast record of WNBC-TV must
be considered, then the petitioners respectfully reserve the right
to amend and supplement this petition to provide additional informa-
tion and respectfully allege the following additional areas in which
the Licens- ee-ResponiThnt faiLi-; to serve the public interest:

1. Excessive number of commercials, often presented so as to
disrupt and detract from the principal programming.

2. Misleading and deceptive programming practices.

3. Failure to present programming responsive to the needs of
racial minority grou0s ancl to 1.:at.-al.e z-let:ibers of such groups in
the regular and commercial programming.

4. Incomplete, deceptive, and misleading responses on official
forms in connection with licenses Fes..ewal.

4110 5. Failure to present programming critically exploring areas of
public importance and concern where the interests of advertisers
and potential advertisers mist be adversely affected.
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Inc;11ffici i most noneistent oroLiramming of a
cultural and intellectual nature.

7. Excessive violence, crime, sadism, etc. , especially in pro-
grams presented for, and viewed by, young children.

8. Contributing towards the monopolization of the communications
media.

9. Failure to provide programming responsive to the educational,
social, and cultural needs of its very large pre-adult audience.

10. Excessive use of reruns and old movies, thus depriving
viewers of fresh programming.

11. Failure to fulfill its obligations under the Fairness Doctrine
with respect to other controversial issues of public importance.

12. Failure to provide programming responsive to the special
needs and &sires of substantial minority groups and interests
within its viewing audience.

13. Unimaginative, uninteresting, and unentertaining programming..

14. Lack of participation by representatives from the communityin its program planning and failure to respond to the wishes of its
viewers."

And what do we say to the fourteen points? The majority responds:

tr---.)...
•

"While any additional information filed by petitioners to supplement
their petition may raise significant questions, their examination
and resolution are more appropriate to a consideration of licensee's
renewal application, which necessarily will involve a review of sta-
tion activities during the entire license term, including actions of
the licensee to discharge its obligations under the fairness doctrine."

This is a peculiar ruling.

Surely the majority remembers that over the last nine months it has taken
the following investigatory actions with regard to NBC'

(1) On May 1, 1968 the Commission wrote NBC concerning "allega-
tions that your broadcasts of the Hollywood Golden Globe Awards
have contained substantial misrepreseidations." The Commission,
after investation, COr1C: 1ud&ci •

"[W]e believe that. your Golden Globe Award broadcasts prior to
1968 substantially misled the publi,: as to the basis on w1-1 ,...11 win-
ners were chosen and the procedures followed in choosing them,
ard that yo,1 clellt,quer.t in this respect
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We believe that you have fallen far below the degree of re sponsi-
bility which is expected of a licensee with respect to the matters
set forth herein, and we request that you submit a statement as to
future procedures to be followed with respect to this program and
other programs raising comparable problems. This matter will
be considered further in connection with the next application for
renewal of license of your Los Angeles television station, KNBC."

FCC 68-491 (1968).

(2) On October 9, 1968 the Commission wrote NBC concerning proce-
dures on two of its quiz-game shows — PDQ and Hollywood Squares. The
Commission concluded:

"[Title public has from time to time been misled as to the proce-
dures preceding the questioning of guest celebl ities on Hollywood
Squares, and that your own procedures for prevention of improper
practices on these programs has been lax.

"The matters set forth above will be considered further in connec-
tion with the pending application for renewal oi license of Station
KNBC."

iiCC 68-1025 (1968).

•

(3) The Commission has received numerous Fairness Doctrine
complaints regarding NBC's coverage of the 1968 Democratic
National Convention. That matter has not yet been resolved by the
Commission.

(4) One of the charges against NBC in connection with its coverage
of the Democratic Convention is the allegation that NBC employees
placed a hidden microphone in a room•that was subsequently used
for closed platform committee meetings.

(5) On September 11, 12()3 the Commission. wrote NBC concerning
possible conilicts of interest involving one of its commentators,
Chet Huntley, and his comments about the Wholesome Meat Act.
The Commission noted:

"[W]e find that NBC did not exercise reasonable diligence in light
of information publicly available arid information brought to its
attention . .

"The above record over the period stretching from 1964 to the
present shows a failure to exercise reasonable di:..i.gerice or to

liqcrcst unpo:talkt ar:a.
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"Thus, you appear to 1-::1ve lallen short of your responsibilities with
respect to the Inc:liters set focLii with regard to the Fairness Doctrine.

FCC 68-931(1968).

(6) On September 17, 1968 the Commission wrote NBC concerning
a "Lucky Bucks" contest presented over NBC station WKYC in
Cleveland, Ohio. The Commission concluded:

"In the Eastern Broadcasting Corporation letter the Commission
noted that advertising deception may result from the use of state-
ments which are not technically false or which may even be literally
true, since the only relevant consideration is the impact of the
statements on the general public, including the ignorant, the un-
thinking, and the credulous. Applying this proposition to the in-
stant case, the Commission is of the view that the advertisements
pertaining to the WKYC 'Million Dollar' contest tended to mislead
the public in that they contained extravaF.nt claims concerning the
amount of money to be given away.

"In view of ::.11 the circumstances of this :natter, the Commission
is of the opinion that the advertising pertaining to the WKYC 'Million
Dollar' contest fell short of the required iegree of licensee respon-
sibility. This matter will be considered further in connection with
the next applications for renewal of license of Stations WKYC-AM-
r .;.v1 

•

FCC 68-957 (196S). (The majority referred to the Eastern Broadcasting
Corporation case, FCC 68-768 (1968). In that case Eastern Broadcasting's
license renewal was limited to a one year period for station WCVS, Spring-
field, Illinois, because of a "Lucky Bucks" contest. The Commission 1-arned
of the NBC-WKYC contest only because part of' Eastern's. defense was that it
simply duplicated a contest being run by the Cleveland, Ohio NBC radio stations

(7) In March 1968 the Commission considered reports in a Los
Angeles newspaper that a KNBC-TV crew had brought "dove" and
"hawk" picket signs for use in filming a student debate at Clare-
mont College (in the Los Angeles area). 3/ NBC responded that the
signs had been prepared "to depict 'sloganeering' as opposed to the
type of mature debate shown on the program, or merely as colorful

3/ The slogans were "Victory in Viet Nam," "No Retreat," "Stop Commu-
nism," "End the Bombing, " "Down with the Draft" and 'Bring -Them
Home." The Los Angeles Times reported that the students complained
that the signs would miSrepresent student feeling on the issue and began,
to picket the NBC cameramen with their own signs that read "Hearst is
alive and N.vnt- kirw, at NBC " It n154o reported that ilie start of the debate
was delayed white studt's !he Ni),C %.7.rcw and that both speakers
in the debate criticized the TV men for bringing the signs..
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additions to the set." The Commission disposed of this matter
out further action in a Minute entry for March 20, 1968, with Com-
missioner Cox issuing a concurring statement joined in by Com-missioners Wadsworth and .Johnson.

At some point this conduct by RCA-NBC, the ultimate responsible licensee,must be evaluated, whether in a renewal proceeding or a revocation action.The majority suggests in footnote 3, however, that a petition to revoke issomehow procedural...y inappropriate and that the matters raised in the petitionmust be treated at the end of a three year license period. The majority issimply wrong. The Communications Act provides:

"The Commission may revoke any station license or construction
permit because of conditions coming to the attention of the Commis-
sion which would warrant it in refusing to grant a license or permit
on an original application."

47 USC §312(a)(2) (V64). How else is the Commission, given its disinclinationactively to oversee its licensees, to learn of changed "conditions" except frompetitions to revoke? And the Act further provides that:

"The Commission, at any time after the filing of such original appli-
cation and during the term of any such license, may require from
an applicant or licr!nsee further written statements of fact to enable
it to determine whether such original application should be granted
or denied or such license revoked."

tisc n9(1-,) (1964). This re,rn-Y-4-sion's rules z.L1s3 provide for calling up
the renewal of a license prior to its expiration date if it is "essential to theproper conduct of a hearing or investigation." 47 CFR §1.539(c) (1968).

In sum, the petition to revoke WNBC's license is timely, appropriate and
sanctioned by Commission rules. The issues raised by petitioners fully
warrant a hearing into the licensee's qualifications to continue its operation
of WNBC in the public interest.

The majority's refusal to initiate a hearing into the licensee's qualifications
is unjustified in practir.:al fact as well as legal theory. It so happens thatWNBC's petition for renewal of its license, due on March 1, 1969, has alreadybeen filed. And the majority itself states that the "significant questions"
which may have been raised by petitioners "are more appropriate to a consid-
eration of licensee's renewal application, which necessarily will involve a re-view of . . . actions of the licensee to discharge its obligations under thefairness .doctrine." According, to the majority's own reasoning, therefore,the proper time for oons:;.derati.on.of these issues is now at hand. The Com-mission Should order a hearing to determine whether WNBC's license oug,ht
to be revoked on the grounds raised by petitioners and others, and then con-
solidate this hearing with a general inquiry into WNBC's qualifications ror athree-year license renewal.

The majority does a di,,sorvi-o to the acr,ency by si.[:,..-y,qti,-g thot, its powors

lotAcho\,v do not , -:otymass ti-it. t‘ir-ts of this cas,. , Tho prom cm is not ,veak
slative authority but a weak will to act. I disscnt,
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RETAIL STORE, EMPLOYEES UNION v. FCC

• RETAIL STORE EMPLOYEES UNION, LOCAL 880,
RETAIL CLERKS INTERNATIONAL ASSN., AFL-
CIO v. FEDERAL COMMUNICATIONS COMMISSION

U. S. Court of Appeals, District of Columbia Circuit,
October 27, 1970

No. 22, 605

[$'10:3(`9(I)(1)] Necessity for hearinn petItion
to deny renewal application.

Renewal, without hearing, of the license of a
station wa_s not properly s-upported-by- the • re-to rid-,
where a labor union, seeking a hearing on a peti-
tion to deny, alleged that improper pressure, had
been exerted on the station to cause it to cancel
union advertising regarding a strike at a depart-
ment store in the licensee's community; no station
in the community would carry the advertisements;
the st tion broadcast more than a ti,ousand spot
armour cements for the store in the nine months
following cancellation of the union advertisements;
and responses of the station as to why it cancelled
the advertising were not satisfactory. Retail
Store Employees Union v. FCC, 20 RR 2d 2005
[US App DC, 19701.

[1110:309(1)(1)1 Effect of findings by NLRB on 
Commission  decision.

Where, in a petition to deny renewal of license, a
labor union charged that the station involved had
yielded to improper economic pressure in can-
celling union advertising on the station, the Com-
mission was not justified in giving summary treat-
ment to the charges on the ground that the charges
had been investigated arid rejected on factual
grounds by the NLRB. When one federal agency
has rejected factual charges after an adequate
investigation a sister agency may be entitled to
rely on the prior investigation in dismissing
factually identical allegations without hearing.
In such cases, however, at the very least the
record must demonstrate that the previous investi-
gation was adequate. Retail Store Employees
Union v. FCC, 20 RR 2d 2005 [US App DC, 1970].

[1,10:309(I)(1), 1151:.3.11] Use of discovery to avoid 
need for full-dress evidentiary hearing.

niie iIe Coiniiiission's discovery mechanisms are
• available only after a case is set for hearing, and

7-17:-/O0
411171....

67):
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while Section 309 of the Act requires that any
hearing on a petition to deny renewal of license
must be a full hearing, cancellation of the hearing
is not foreclosed if prehearing discovery resolves
all relevant factual disputes. Retail Store
Employees Union v. FCC, 20 RR 2d 2005 [US App
DC, 1970].

[510:309(I)(1), 510:315(G)(1), 510:315(G)(2)] Fair-
ness doctrine.

Where a union, in seeking denial of renewal of
license, complained, inter alia, that the station
involved cancelled union advertisements. relating,
to a strike against a department store in the
licensee's community, continued to carry the
store's adve-Itisenients (with no mention o2 the
strike), ana offered a single roundtable broadcast
to both sides, the Commission's conclusion that
there was "no need to consider further issues under
the fairness loetrine" was an inadequate treatment
of the quescir.n. In dealing with cigarette advertis-
ing, the Commission has recognized that a position
represented •)y an advertisement may be implicit
rather than explicit. And although the Coramission
emphasized taat its holding in that case was
limited to cigarette advertising, the reasons
advanced tn the lirrif.nfinn sePrn not to
imply that otner advertisements may not carry
an implicit as well as an explicit message, but
rather that the implicit and explicit messages
normally carried by advertising do not concern
controversial issues of public importance. It is
at the very least a fair question whether a:radio
station properly serves the public interest by
making available to an employer broadcast time
to urge the public to patronize his store, while
denying the employees any remotely comparable
opportunity to urge the public to boycott the
employer. Retail Store Employees Union v. FCC,
20 RR 2d 2005 [US App DC, 1970].

Appeal from the Federal Communications Commission [14 RR 2d 780].

Mr. Joseph E. Finley for appellant.

Mr. D. Biard MacGuineas, Counsel, Federal Communications Commissinn,
for appellee. Messrs. Henry Geller, General Counsel, Federal Communica-
tions Commission, John H. Conlin, Associate General Counsel, and Bernard
C. O'Neill, Jr. , Counsel, Federal Communications Commission, were on
the brief, for appellee. Mrs. Lenore G. Ehrig, Counsel, Federal Communi-

ip,„b L,uinnii66ion, aisu L:11..e.ceu an appearance ior appellee.
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IZETAIL STORE -v. FCC 

Before BazeLpn, Chief judge, Robinson and Robb, Circuit Judges.

Bazelon, Chief Judge: This is an appeal, 47 USC §402(b)(6), from a
memorandum and order of the Federal Communications Commission
renewing witheo:..t hearing the broadcasting license of Radio Station WREO of
Ash-ta.b1A.3., Ohio, ec the protest of Retail Store Employees Local 880
(Union). i/ We conclude that the Commission has failed to demonstrate
adequate cozIsider.-a.td,..,r, of issues of substantial public importance, and
accordingly 1-e -ina.'ici the case to the Commission for further proceedings. 2/

I.

This case arises e)lt o a labor-management dispute not involving WREO.
Hill's D€pai-tme-:t Ohio) (Hill's-Ashtabula) is one of a
chain of suer. st.:,res - 1.-,-rti;east-ern Ohio and southwestern Pennsylvania
operated by the Shoe Cr,rp(;ration of America. In April 1965, appellant Union
was certified by the 1\4-eti3na1 Labor Relation:; Board as the bargaining agent
for employees ci Hill's Ashtabula.3/ Late i.r that year or early in the next 4/
after some bef,galning, rhe Union Getermined to seek its objectives
by goirg -L-11;1's Ashtabula was strIck, and a boycott beginning
there spread stores in the arca, including Youngstown, Warren,
and Sandusky, 01-it?.

During this per:,.1, Hill's regillarly- purchased radio air time for advertising.
Although no sa;iless (/'_'1-1!11's a,_1,-t,L-tisement:, are before us, the parties are
agreed that ti_e anie rtis s star dard commercial copy, extolling the
virtues oL and ser-v-ic, and on that basis urging
listonrsrs ._ T..
were run by WREO january lii and February 22, 196G. Similar copy
was carried Sat M of Youngstown, WHHH of Warren, arid WLEC
of Sandusky. .13Lgi-i,n.ing 1,, February, 1966, the Union undertook to support
its boycott by p-Archasi:ig tine icr one-minute spot annothicements stating
that a strike as in -progress against Hill's Ashtabula, and urging listeners
to respect the picket lines at that and the other Hill's Department Stores. 5/

1/ Radio Enterprises of Ohio, Inc. , 14 P gz F Radio Reg 2d 780 (December
2, 1968).

2/ See parts II-1V, infra.

3/ The record does riot indicate whether the Union represents employees
at other Hill's outlets.

4/ The record is not clear on this point.

5/ One such agreed by the parties to be typical, i.an as

"Ann-cm,ci,r. Het e is an important message from Retail Store Employees
Union 1,o, al reeardieg the picket line now at Hill's Department
Store ie eetee-te tine is in snpport of tile strike at 'Ain's

[Footnote Continued on following page]
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Three hundred hundred and twenty-two such announcements were carried by WREO

4111etween February 16 and April 7, 1966. In addition, WFMJ of Youngstown
carried two such spot announcements (both on March 22), and WLEC of
Sandusky carried one hundred and seventy such announcements from February
23 through March 28. 6/ WHEW of Warren, Ohio, although approached by the
Union, refused to accept any of the Union's advertisements upon the advice
of its counsel that "no fairness question was presented" 7/ and that the station
was therefore not compelled to run the proffered advertisements.

As the spring wore on, however, the Union experienced more and more
difficulty in purchasing air time for its advertisements. Despite continuing
attempts by the Union, through an advertising agency, to purchase further
time, by early April of 1966 it could find no station serving the area around
Ashtabula willing to run its advertisements: Appa-rently the last of the stations
to cancel was WREO of Ashtabula, which on April 5 wrote the advertising
agencies representing the Union and Hill's Ashtabula to inform them that
WREO "would accept.no further commercial copy from either party concern-
ing the strike between Hill's and the union. " 8/ Subsequently, after counsel
for the Union informed WR EO that he had filed a ccmpl.aint regarding this

acLion with the FCC, :he station on April 22 offered free time to both .parties
for a single "round I:a...Die discussion" of the issues presented by the strike. 9/
This offer was never accepted by either party.

5/ [Footnote continued from preceding page]

Department Storr..; in Ashtabula. This strike row in progress at Hill's

comes alter seven months of continuous negoLiations, during which iiu

agreement has been reached between the Retail Store Employees Union

Local 880 — and the management of HILL'S DEPARTMENT STORE. Important

issues still unresolved include Union Security Arbitration and Grievance

Procedure, Health and Welfare, Funeral Leave, and Visitation Rights to

the store. These, and other issues are vital to the betterment of the

store employees working conditions. Some  Hill's employees are still

working because if they all, go out — the Company would try to replace

them with non-union help who could be granted a vote in subsequent

elections. The 2,000 members of Retail Store Employees Union Local

880 request that all union members, their families and friends observe

and respect the picket line now at HILL'S DEPARTMENT STORE. "

6/ Although the record is not clear in this regard, it appears that some spot

announcements were also carried by other stations in northeastern Ohio

and northwestern Pennsylvania.

7/ In re Application of WFMJ Broadcasting Co. ,14 FCC 2d423, 42.6 [13 RR Zd

1226] (1968) (concurring and dissenting opinion of Commissioner Johnson).

8/ Letter from Radio Station WREO to counsel for the Union, April 22,

1966.

tit
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Some time in April, the Union filed complaints with the FCC, charging
"various Ohio and Pennsylvania radio stations" 10/ (including WREO)
with violations of the fairness doctrine. The Commission, in an unreported
letter of April 29, 1966, "found no controversial issue of public importance
involved in the factual situation and . . . pointed out that a broadcaster is
not a common carrier in the sense that he must accept advertising from all
corners . . . • " 11/ About the same time, the Union formally charged Hill's
with a violation of the National Labor Relations Act for exerting economic
pressure against some of these radio stations to persuade them to cancel
the Union's advertising. This charge was ultimately rejected by the National
Labor Relations Board's Office of Appeals on March 14, 1967. 12/

In the meantime, WREO continued to broadcast advertisements for Hill's
Ashtabula. One hundred and twenty-three..announcements-a•nd six sponsored
programs were run during the month of April, and from April 1 to the end of
the year, the station broadcast 1, 088 spot announcements, 176 sponsored
programs, and fourteen sponsored one-third segments of football games on
behalf of the store. 13/ Similarly, it appea.:s that advertising on behalf of
Hill's continued to be broadcast by WFMJ, VTHHH, and WLEC. 14/
Accordingly, on August 9, 1967, the Union Lied with the FCC unverified 15/
petitions to den/ renewal of the licenses of stations WFMJ, WHHH, WLE
and WREO. T} ..e petitions alleged that the stations had succumbed to economic
pressure from Hill's and therefore cancelled the Union's strike advertising;
and that, in any event, refusal to carry advertising by the Union while con-
tinuing to carry advertising from Hill's urgiig listeners to patronize its
stores was a violation of the fairness doctrine. The FCC wrote each of the

10/ In re Application of WFMJ Broadcasting Co. , supra note 7 at 424. The
present record does not indicate precisely which stations were charged,
and the FCC's response is apparently unpublished. See note 11 infra.

11/ In re Application of WFMJ Broadcasting Co., supra note 7 at 424. We
have been unable to find any indication that this letter has been published,
and it is not part of the record before us. Accordingly, we have in-
ferred its contents so far as possible from the majority opinion in WFMJ,
supra.

12/ Letter from the NLRB to Edward W. Hummers, Jr., Esq., August 17,
1967.

13/ These figures are compiled from WREO's response to an inquiry by the
FCC. If, as seems likely, the response contains a typographical error,
the correct figures would be 1,190 announcements, 74 programs and 14
thirds of football games.

14/ The record is not clear on this point.

15/ See 47 USC §309(d)(1) (1964). On September 12, 1968, counsel for the
Union verified the petition to deny renewal of WREO's license.
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affected stations inquiring, inter alia, why Union advertising had been

ojected. 16/ After receiving replies to its inquiry, 17/ the Commission
a memorandum opinion and order 18/ denied the Union's petitions regard-

ing WFMJ, WHHH, and WLEC. The Commission, apparently relying upon

its.letter to the Union of April 29, 1966, 19/ found no fairness question pre-
sented. With regard to the Union's charges of economic pressure, the Com-
mission noted that similar charges had been rejected by the National Labor

Relations Board after investigation; 20/ that each of the three stations had

categorically denied that any such pressure had been exerted against them;

and that the Union had provided no specific allegations of particular economic

pressure exerted against any of the stations. 21/ Accordingly, the Com-
mission denied the petitions and granted the stations' request for renewal. 22/

No appeal was taken from that decision.

16/ The only letter in the present record is that sent to WREO. It appears,

however, that essentially identical letters were sent to the other stations.

The letters also r3quested information regarding the number of advertise-

ments of Hill's and the Union that were broadcast by each station.

17/ WFMJ indicated t.i.at it investigated the local import of the strike in

Youngstown, the city primarily served by the station, and discontinued
the advertisements only alter it concluded that the issue was not of

importance there. WLEC of Sandusky carried 170 union advertisements
and discontinued tlem only after determining that Hill's Sandusky store

would not be struck. WHHH, upon being informed by its counsel that
no fairness question was presented, never ran any Union advertisements.

18/ In re Application of WFMJ Broadcasting Co., supra note 7.

19/ See notes 10-11 supra and accompanying text.

20/ See note 12 supra and accompanying text. The scope of the NLRB's

investigation of the charges does not appear in the present record, but

it does appear that the NLRB's rejection was based upon its conclusion

that the allegations of economic pressure were unfounded.

21/ In re Application of WFMJ Broadcasting Co., supra note 7 at 424.

22/ The Commission's reasoning on this point is not entirely clear, for the

factors relied upon by the Commission to support its rejection of the

Union's petitions regarding these stations would apply equally well to

WREO. As noted immediately below, however, renewal of WREO's

license was deferred pending further investigation. The true reason

for the distinction would seem to be that indicated in the concurring

and dissenting opinion of Commissioner Johnson, who pointed out that

the stations whose licenses were initially renewed had provided full

explanations for their actions, see note 17 supra, while WREO had

merely relied upon unspecified "reasons of policy. " See In re Applica-

tion of WFMJ Broadcasting Co., supra note 7 at 426-27.

•
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Action on the Union's petition regarding WREO was deferred pending
"further inquiries" by the Commission. 23/ Subsequently, the Commis-
sion wrote the Manager of Hill's Ashtabula requesting a statement regarding
"your part, if any" in the controversy between the Union and WREO, and
asking him to state "whether Hill's, or any of Hill's employees or agents, at
any time during 1966 sought to influence WREO directly or indirectly to can-
cel spot announcements by Local 880 concerning the Ashtabula strike. " 24/
The manager replied that no such efforts had been made by the store. 25/
In addition, the Commission requested further information from WREO
regarding its "policy" decision to cancel the Union's advertising, and
regarding a conversation between the station manager and Hill's advertising
agency at which the agency representative had contended that "some of the
ads of Local 880 were-po.s.sibly ktt

Shortly thereafter, WREO replied. It categorically denied that any agent of
Hill's at any time during 1966 soughtqo infItierice WRE0 concerning the can-
cellation of the Union's advertising. It explained the conversation regarding
the "possibly illegal" Union advertisements as an uninfluential, isolated
remark made during the course of a normal sales call. 27/ With regard to

23/ Id. at 423 n.1 (majority opinion).

24/ Letter to Manager, Hill's Department Stcre, from the FCC, August 2.,
1966.

25/ The full text of the Manager's reply is as follows:

"In reply to your letter of Augu-st 21, 1963, please be advised that this
store did no at any time seek to, influence Radio Station WREO to cancel
announcements by RCIA local #880 concerning its strike against this store. "

26/ Letter to WREO from the FCC, August 21, 1966. The characterization
of the conversation is from WREO's previous response to the Commission's
inquiries. Commissioners Lee and Wadsworth dissented to issuance of
the letter and noted that they would grant the license renewal without
further argument or investigation.

The FCC, on the same date, also wrote Local 880 requesting that its
petition to deny be verified and asking whether the Local had had any
conversations with Hill's regarding cancellation of Union advertising.
The Union's counsel replied that they had neither records nor memory of
any such conversations.

27/ In full, the station's response reads:

"In our opinion, neither Hill's nor Mr. Moore [a representative of Hill's
advertising agency] sought to influence WREO and we did not interpret Mr.
Moore's remarks as an attempt to influence WREO. WREO did not cancel
Local 880's ads because of or as a result of Mr. Moore's remarks. They
were cancelled because and for the reason we gave in our answer to Ques-
tion No. 2 [quoted in text immediately above]. The date of the Moore-
Fassett [a representative of the station] conversation was approximately
March 31, 1966. To our knowledge, Local 880 spots were not#20discussed
at more than this conversation. The Moore-Fassett 'meeting' was a tele-
phone conversation instituted by Mr. Fassett in the course of a normal
sales call. No meeting was arranged by either party. "
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the station's decision to cancel the Union's advertising, the letter provided

41)he following explanation:

"WREO has been operating as an independently owned radio
station since 1937. During these years we afforded the public.
a service compatible with good taste and minimal irritation. We
never permitted ourselves to be influenced or coerced in the use

of air time.

•

"Our policy also has been to avoid airing private controversies

since statements might be made of a possibly damaging nature to
persons or businesses, and as a generality such controversies

were of a private and not of &public: interest.

"WREO had carried about 322 of Local 880' s announcements when

it became apparent, from complaints of the public, that the continu-

ous repetition of these partisan announcementn had become an

irritant to WREO's listening audience. The advertisements con-

cerned a controversy in which the public and WREO were not a part

of [sic].

"We therefore nctified both parties that we would accept no more

announcements concerning the strike.

"The Union then sent a letter to WREO and stated that the public

had a right to have information concerning this private labor dispute.

"WWF'() bent oN7Pr 'backwards flip), fc offel- the union free time on the

air at a WREO sponsored round table to discus the labor dispute

with Hill's, so if there was any possible public interest the matter

could be heard. The union did not accept this opportunity. "

This response appeared to satisfy the Commission. On December 2, 1968,

it released a Memorandum Opinion and Order 28/ in which it found "no un-

resolved questions of fact remaining, " 29/ and therefore no necessity for a

hearing. It accepted Hill's and WREO's denials of improper influence, noting

that the Union had come forward with no further factual material to support

its allegations. As to the Fairness Doctrine aspect of the Union's claim, the

Commission noted that WREO "has presented the [Union's] advertisements, "

and that after refusing to accept further copy on the subject it nevertheless

offered free air time for a roundtable discussion. "In the circumstances, "

28/ Radio Enterprises of Ohio, Inc. , P & F Radio Reg 2d 780 (December 2,

• 1968). Commissioners Cox and Johnson dissented, Commissioner -

Johnson at least presumably on the basis of his separate opinion in In

re Application of WFMJ Broadcasting Co., supra note 7. Commissioner

Wadsworth, who was absent, did not participate.

Radio Enterprises of Ohio, Inc. , supra note 28 at 782.
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the Commission concluded, "there is no need to consider further issues
under the fairness doctrine. " 30/ From this decision the Union appeals.

IL

We have previously had occasion to point out that the Federal Communications
Commission was intended by Congress to function as far more than a mere
referee between conflicting parties. 31/ Regardless of the formal status of a
party, or the technical merits of a particular petition, •the FCC "should not
close its eyes to the public interest factors" raised by material in its files. 32/
We have noted that, as a general matter, the federal regulatory agencies
should construe pleadings filed before them so as to raise rather than avoid
important questions. They "should_nat adopt procedures that foreclose full
inquiry into b,roati-plibli,c_ interest questions, edthar,patent or latent. " 33/

As a rule, "an administrative approval without the benefit of a hearing is to
be avoided. " 34/ As we said in Clarksburg Publishing Co. v. FCC, 35/

"The statute contemplates that, in appropriate cases, the Com-
mission's iaquiry will extend beyond matters alleged in the protest
in order to reach any issue which may be relevant in determining
the legality -)f the challenged grant. [36/] Clearly, then, the

30/ Id. at 781-F2. Nevertheless, the Commission did consider the matter
further, stating that "we hold that WREO's refusal to accept additional
ads from Local 880 after April, 1966 was, for the reasons advanced by
the Station, within the proper limits of its discretion, " citing McIntire v.
Williamtpern Broadcasting Co. , 151 F2d 597 (3d Cir, in/i ) Radio,
Enterprises of Ohio, Inc. , supra note 28 at 782.

31/ See, e. g. , L. B. Wilson, Inc. v. FCC, 130 US App DC 156, 397 F2d 717
[13 RR 2d 2031] (1968); Citizens TV Protest Co. v. FCC, 121 US App DC
50, 348 F2d 56 Es RR 2d 2015] (1965); Mansfield Journal Co. v. FCC, 86
US App DC 102, 180 F2d 28 [5 RR 2074e] (1950).

32/ Southwestern Publishing Co. v. FCC, 100 US App DC 251, 254, 243 F2d
— 849, 852 [15 RR 2013] (1957).

33/ Midwestern Gas Transmission Co. v. FPC, 103 US App DC 360, 368,
258 F2d 660, 668 (1958).

34/ City of Portland, Oregon v. FMC, US App DC F2d
, (No. 24,812, June 12, 1970) (slip opinion at 2).

35/ 96 US App DC 211, 215, 225 F2d 511, 515 [12 RR 2024] (1955).

36/ The statute here referred to was §7 of the Act of July 16, 1952, ch. 859,
66 Stat 715, amending 47 USC §309. The statute in its present form is

found in 47 USC §309(e) (1964). We have previously noted thai the state-
ment in text, 'made in 1955, is not affected by the 1962 amendments to

• 47 USC §309. " Citizens TV Protest Committee v. FCC, 121 US App

DC 50, 53 n. 13, 348 F2d 56, 59 n. 13 [5 RR 2d 2015] (1965).
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inquiry cannot be limited to the facts alleged in the protest where
the Commission has reason to believe, either from the protest
or its own files, that a full evidentiary hearing may develop other
relevant information not in the possession of the protestant. " 37/

We need not here decide whether. the Union's allegations that improper
economic pressure had been exerted upon WREO to cause it to cancel Union
advertising raises an issue of "such overriding public interest that the Com-
mission would have been bound to consider [it] on its own initiative. " 38/ We
are convinced, however, that on the present record something more than
summary treatment of the Union's allegations was required. 39/ The Union's
claim that no radio station serving Ashtabula would carry its advertisements
stands undisputed. It can hardly- 13-e- said that the proffered advertisements
were objectionable on their‘fato; 401. VirRgtrlia-d; call-tied 322 such
announcements without ay apparent hesitation. Nothing in the record suggests
that mere repetition was the basis- for discontinuing the advertisements, and
the station did not offer to broadcast a more limited number of spot announce-
ments, or suggest to tie Union that it change its copy more frequently than
had been its practice. Moreover, in the nine months following cancellation
WREO broadcast mor( than a thousand spot announcements for Hill's
Ashtabula, an average of over one hundred per month.

Nor can we or the Commission be oblivious of the ttitudes of other stations
in the area.41/ It stri-(es us as curious, at least, that the general attitude of
enterprises whose very- existence was dependent upon advertising revenues

37/ See also 47 USC §403 (1964), which provides inter alia that "The Com-
mission shall have full authority and power at any time to institute an
inquiry, on its own motion, in any case and as to any matter or thing
concerning which complaint is authorized to be made, to or before the
Commission by any provision of this chapter, or concerning which any
question may arise under any of the provisions of this chapter. "

38/ Citizens TV Protest Committee v. FCC, 121 US App DC 50, 53, 348 F2d
56, 59 [5 RR 2d 2015] (1965).

39/ In its brief in this court, the FCC has pointed out that the Union's charges
were investigated, and rejected on factual grounds, by the National Labor
Relations Board. The Commission's Memorandum Opinion and Order
denying the Union's petition does not appear to rely upon this investiga-
tion, which is not mentioned in the opinion. We recognize, however,
that when one federal agency has rejected factual charges after an
adequate investigation a sister agency may be entitled to rely upon the
prior investigation in dismissing factually identical allegations without
hearing. In such cases, however, at the very least the record must
demonstrate that the previous investigation was adequate.

See the sample advertisement quoted in note 5 supra,.

41/ See note 17 supra.
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appears to have been that the proffered advertising would be rejected
unless the public interest compelled its presentation. 42/

Certainly these circumstances may validly be considered as giving rise to
a justifiable suspicion that something might have been amiss. Viewed
against this background, we cannot say that the responses of Hill's
Ashtabula 43/ and WREO 44/ satisfactorily disposed of the matter.
Explaining its decision to cancel the Union's advertisements, WREO merely
stated that it had become "apparent, from complaints of the public, that the
continuous repetition of these partisan announcements had become an irritant
to WREO's listening audience. " 45/ The station never undertook to explain
how many complaints it had received, or from whom they came; whether
complaints had been received regarding other advertisements carried by the
station; whether its generat policy was to cancel all advertising that was the
subject of some listener complaints; or whether the public's objections might
have been cured by less frequent broadcasting of the announcements, or more
frequent changes in the Union's copy.

In light of these ambiguities in the station's response, some further investi-
gation was certainly necessary. It may well be that, with proper use of Cie
discovery mechanisms available in such mat.ers, 46/ an adequate record
can be made without the necessity for a full- lress evidentiary hearing. 4-.!
We hold only that, on the present record, the undisputed facts raise questions
adequately answered neither by the station's explanations nor by the Com-
mission's opinif.n. 48/ In these circumstances, we cannot say that the
renewal of WREO's license is properly supported by the record.

42/ Although WREO ultimately exolain.edTif d.rision as resulting from
listener complaints, no hint of this ba?sis appears in its letter of April 22,
1966, to counsel for the Union. In this letter the only basis stated for the
decision is that "The station management felt as a matter of policy we
would have no further part in the controversy . . . . Explanations of
the other stations' position appear in note 17 supra.

43/ See note 25 supra.

44/ See note 27 supra and accompanying text.

45/ The explanation is quoted in full on page 2012 supra.

46/ See 47 CFR §§1. 311-1. 325 (1970).

47/ It appears that the discovery mechanisms referred to in note 46 supra
are available only once a case is set for hearing. See 47 CFR §1. 311
(1970). The statute, of course, requires that any hearing on a petition to
deny renewal "shall be a full hearing in which the applicant and all other
parties in interest shall be permitted to participate. " 47 USC §309(e)
(1964). It does not, however, appear to foreclose cancellation•of the
hearing if prehearing discovery resolves all relevant factual disputes.

48/ In this regard we would emphasize that, even assuming that Hill's Ashta-
bula made neither direct nor indirect suggestions that Union advertising
be cancelled, there remains the question whether WREO's action was

• nevertheless motivated by a desire to gratify the unspoken wish of what
appears to have been a major advertising client. A favor need not be
solicited to be improper.
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like are likewise concerned by the Commission's summary treatment of the -,
ifairness question.49/ Since the case is to be remanded in any event, there /

is no need for a full discussion of the question here. But in light of the
inadequacy of the Commission's opinion on this point, we believe it wise to
provide a brie1 indication of some of the issues the Commission should face
in this regard upon remand. 50/

A. Since its inception, federal regulation of radio and television broadcasting
has been premsed in large part upon the assumption that physical factors
unique to this means o communication make both appropriate and necessary
special means of rea'llatio:::. that will take into, account the particular
characteristics of the medium., Th:e*likrettevimnurtliivr-of'chairrneisoavailable
for broadcast, and the possibility of interference among neighboring stations,
of necessity required restrictions upon persons seeking to make use of the
airwaves.

These restrictions could, perhaps, have been limited to technical matters:
allocation of broadcast frequencies, transmitter power, and the like. This,
however, has not been the case. Instead, the Commission has interpreted
its statutory mandate to insure that broadcasting serves the "public interest,
convenience, and necessity" 51/ as authority for at least limited regulation

49/ The Commission found that, since WREO had presented some of the
Union's advertisements, had refused to accept copy regarding the strike
from either party, and had offered free time for a roundtable discussion
of the issues, there was "no need to consider further issues under the
fairness doctrine. " No authority was cited for this statement; cf. The•
Evening News Association, 6 P & F Radio Reg 283 (April 21, 1950).
Nevertheless, the Commission further held that "WREO's refusal to
accept additional ads from Local 880 . . . was, for the reasons advanced
by the Station, within the proper limits of its discretion, " citing McIntire
v. William Penn Broadcasting Co. , 151 F2d 597 (3d Cir 1945). Since
McIntire merely held, that regulation of program content was within the
province of the Commission rather than the district courts, the citation
can hardly be regarded as illuminating.

50/ With commendable candor, the Union on this appeal has stated its belief
that, even if a violation of the fairness doctrine has occurred, this single
violation in the circumstances of this case would not warrant denial of
WREO's application for renewal of its license. Should the Commission
agree, and should it find upon proper investigation that WREO's canC.ella-
tion of Union advertising was otherwise not improper, it might wish to
consider the advisability of separating the question of WREO's compliance
with the fairness doctrine from the license renewal proceedings. See 47
USC §312(b) (1964); 5 USC §554(e) (Supp. •V, 1970).

51/ See, e. g. , 47 USC §309(a), (d) (1964).
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of the content of broadcast material. 52/ The bulk of this regulation
has been subsumed under the Commission's "fairness doctrine. " Simply.
stated, the doctrine requires each broadcaster to afford "reasonable oppor-
tunity for the presentation of contrasting viewpoints on controversial issues
of public importance. " 53/

As the doctrine has developed, its central purpose has become increasingly
clear. That purpose has been to insure both that the listening public is
presented with information regarding controversial issues of public
importance, 54/ and that facts, analysis, and argument supporting all
reasonable positions on a given issue are aired by the broadcasters. 55/
That is, central to the fairness doctrine is the promotion of informed
decision-making by the public by insuring that the facts and arguments
relevant to decisiorramadt,oavailakrie,qtrtfre*listtfring audience.

If this were the whole of the doctrine, it might well be that no substantial
question would be raised by WREO's denial of air time to the Union for it:;
advertisements. More than three hundred spot announcements had been
broadcast by the station in less than two months. Taking the sample befo:e
us 56/ as typicil, the advertisements merely stated that a strike was in
progress, listed the issues in dispute but without giving any indication of :he
positions of the --)pposing parties, and urged without giving any reasons that
listeners support the Union by boycotting HilL's Department Stores. It is
difficult to see 'low repetition of this or similar copy would add to public
knowledge, except perhaps that each repetition of the advertisement would
inform the public that the strike was still in progress — information that we
may well assume was sufficiently pres-ented by, regular broadcasts of local
ne-vvs.

52/ For a critique of this result, see Blake, Red Lion Broadcasting Co. .v.
FCC: Fairness and the Emperor's New Clothes, 23 FEDERAL COM-
MUNICATIONS BAR JOURNAL 75 (1969).

53/ Applicability of the Fairness Doctrine in the Handling of Controversial
Issues of Public Importance, Fed Reg „ 2 P & F Radio Reg
2d 1901, 1904 (1964).

54/ See, e. g., Letter to WSOC Broadcasting Co. , 17 P & F Radio Reg 548,
550 (July 16, 1958) (fairness doctrine applies regardless of coverage of
issue by other media); Letter to Cullman Broadcasting Co. , 25 P &.F
Radio Reg 895 (September 18, 1963).

55/ John J. Dempsey, 6 P & F Radio Reg 615 (1950) ("broadcast licensees
have an affirmative duty generally to encourage and implement the
broadcast of all sides of controversial public issues . . . over and
beyond their obligation to make available on demand opportunities for
the expression of opposing views. ")

56/ Note 5 supra.
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• But the Supreme Court, 57,/ this court, 58/ and the Commission itself have
Alan recognized that. the fairness doctrine is not an island whole unto itself. It
Ws merely one aspect of the Commission's implementation of the requirement
that broadcast stations serve the public "interest, convenience, and necessity.
Accordingly, although as a . general matter equal time is not required so long
as a reasonable opportunity is afforded for the presentation of opposing view-
points, 39/ the Commission has upon occasion recognized that time, rather
than information, is of the essence. Thus, in regard to broadcast spot
announcements soliciting can-Apaign contributions, the Commission has
recognized that a: least -vv.th regard to two major party candidates, "fairness
would obviously requi:-e that these two be treated roughly the same with
respect to the announcements. " 63/ Presumably, the additional information 
presented to the public by repeated a.r.nounce.men.ts would be minimal; the
value of repetition would b&. scilefr ixg,the,a4dditi.ccna1/41..-co.veragie.,o.btained. 61/
Similarly, in Times-Mirror; 62/ a station had aired more than- 20 broad-
casts by commentators favoring one major-party candidate for, governor,
and 2 broadcasts by cc.,rnn-ie.r.tators favoring his opponent. Summarizing its
ruling, the Commissi .r. stated that [t]he continuous, repetitive opportunity
afforded for the expression of the commentators' viewpoints on the guber-
natorial compaig-:'.1„ in contrast to the minimal opportunity afforded to opposing
viewpoints, violated tie right of the public to a fair presentation of views. " 63/
Most recentiv„ in the 2,ommission's landmark ruli:g on cigarette advertising,641
th Commission state.

"We think that the frequency of the presentation of one side of the
controversy is a factor appropriately, to be considered in our

•
57/ Red Lion Broadcasting.. Co. v. FCC„, 395; U.S-3:6t7, 379 -ao [16, RR 2d 2029]

(1969).

58/ Banzhaf v. FCC, 132 US App DC 14, 23-28, 405 F2d 1082, 1091-96 [14
RR 2d 2061] (1968), cert denied, 396 US 842 (1969).

59/ E. g. , Honorable Charles L. Murphy, 23 P & F Radio Reg 953 (1962).

60/ Letter to Lawrence M. C. Smith, 25 P & F Radio Reg 291 (April 18,
1963).

61/ That is, since not all of a station's audience is normally listening to
broadcasts at any one time, repetition increases the likelihood that a
given message will be heard by any individual, and may also increase
its impact on those hearing the message more times than one.

62/ 24 P & F Radio Reg 404 (1962).

63/ Fairness Primer, supra note 53 at , 2 P & F Radio Reg 2d at 1917-18.

64/ Letter to Television Station WCBS-TV, 8 FCC 2d 381'[9 RR 2d 1423],
petitions for reccnsideration, etc. , denied, 9 FCC 2d 921 [11 RR 2d
1961 (1967), aff'd sub n.orri Banzhaf v. FCC, supra note 58.

•
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administration of the Fairness Doctrine . . . . For, while
the Fairness Doctrine does not contemplate 'equal time', if
the presentation of one side of the, issue is on a regular continual
basis, fairness and the right of the public adequately to be informed
compels the conclusion that there must be some regularity in the
presentation of the other side of the issue. " 65/

In the present case, it seems .clear to us that the strike and the Union boycott .
were controversial issues of substantial public importance within Ashtabula,
the locality primarily served by WREO. The ultimate issue with regard to
the boycott was simple: whether or not the public should patronize Hill's
Ashtabula. From April through December, Hill's broadcast over WREO
more than a thousand spot announcements and more than a hundred sponsored
programs explaining why, in its opinion, the.public should.patronize its store.
During that same period, the Union was denied any opportunity beyond a single
roundtable broadcast to explain why, in its opinion, the public should not •
patroniZe the store. We need not now decide whether, as the Union would
have us hold, these facts make out a per se claim of a violation of the fairness
doctrine. We do believe, however, that the question deserves fuller analysis
than the Commis3ion has seen fit to give it.

B. Central to tl- e Union's argument on this pcint is the proposition that, ir
urging listeners ,o pai.-rorze Hill's AshE.:a.bula Department Store, Hill's ad-
vertisements pr€ sented one side of a controversial issue of public importance.
Hill's copy, of CUUrEe, Isnade no mention of thc strike or boycott, or of the
unresolved issue between the Union and the store. But the advertisements
did urge the listening public to take one of the two competing sides on the
boycott question — they urged the public to patronize the store, i. e. , not to
boycott it. It set:rns to us an inadequate answer to this argument merely to
point out: that Hill's copy made no specific mention of the boycott. In dealing
with cigarette advertising, the Commission has recognized that a position
represented by an advertisement may be implicit rather than explicit. 66/
And although the Commission repeatedly emphasized that. its holding in that
case — that 'stations broadcasting Cigarette advertisements must regularly
provide free time if necessary for the presentation of arguments opposing
cigarette smoking — was limited to cigarette advertising, the reasons
advanced by the Commission to support that limitation seem to us not to
imply that other advertisements may not carry an implicit as well as an
explicit message, but rather that the implicit and explicit messages normally
carried by advertising do not concern controversial issues of public
importance. 67/

65/ 9 FCC 2d at 941.

66/ Television Station WCBS-TV, 9 FCC 2d 921, 938-39 [11 RR 2d 1901] (1967).

67/ Petitioners further assert that the ruling cannot logically be limited to
cigarette advertising alone, and hence will have broadscale effect on
broadcast operations and the presentation of advertising by radio
generally . .

410 [Footnote continued on following page]
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C. The Commission's ruIThg with regard to cigarette advertising reliedv ly upon the judgment of other branches of government that, in light of
e possible dangers of smoking "to the health of millions of persons, " 68/

the question whether or not to smoke cigarettes was one of substantial import-

ance to the public. 69/ In its regulation of labor-management relations,

Congress has indicated substantial concern with equalizing the bargaining.

power of employees and their employers. 70/ Stripped to its essentials,

this dispute is one facet of the econemic warfare that is a recognized part

of labor-management relations the Union, in urging a boycott of Hill's

Department Stores., was seeking to put economic pressure upon management

to accede to its demands; management, on the other hand, was seeking to

resist the Union's pressure by continuing profitable operations. Part of the

Union's campaign was publicity for its boycott; part of management's arsenal

was advertising to pers,:iade, the,p4alic. to...pzatronize: sto_res,

If viewed in this light, it could.well.be-axgued that the traditional purposes

of the fairness doctrine are not substantially served by presentation of

advertisements intencLd less to inform than to serve merely as a weapon

in a labor-management dispute. But the fairness doctrine, as we have

pointed out, is only one aspect of the FCC's implementation of the statutory

requirement that broadcast stations operate to serife the public interest. 71/

The public policy of t...e ned Sza.tes has been deC:ared by Congress as

favoring the equalizat.un cf .:conc..•,rriic bargaining power between workers and

their employers. 72/ It is at the very ieast a fair question whether a radio

07/ [Footnote continued from preceding page]

"[But the] products to which petitioners refer do not present a . .

situation [comparable to cigarette advertising]. The example most

uniformly cited is auto safety. But the governmental and private reports

on this matter do not urge the public to refrain from normal use of auto-

mobiles in the interest of public safety; rather, the emphasis is on

increased safety features . . . and increased care by drivers.

Television Station WCBS-TV, 9 FCC 2d 921, 942-43 [11 RR 2d 1901]

(1967).

68/ Id. at 943

69/ See Banzhaf v. FCC, 132 US App DC 14, 28-31, 405 F2d 1082, 1096-99
[14 RR 2d 2061] (1968).

70/ See HR Rep No. 669, 72nd Cong.., 1st sess (1931); 29 USC §§102, 151

(1964).

71/ See notes 57-58 supra and accompanying text.

72/ "The inequality of bargaining power between employees who do not possess

full freedom of association or actual liberty of contract, and employers. .

• substa:A1,111.y. :.s a. dL„.,s t11,.: flow of :_oniniei . . . . " 29 USC

§151 (1964). See id. 1C.,2, 159.
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station properly serves the public interest by making available to an

employer broadcast time for the purpose of urging the public to patronize

his store, while denying the employees any remotely comparable opportunity

to urge the public to join their side of the strife and boycott the employer. If

the Union's claim is to be rejected, we believe this question should be dealt

with by the Commission.

IV.

In summary, we believe that the Union's evidence of denial of access to radio

air time raised questions regarding possible improper influence by Hill's

that were not adequately answered by Hill's bare denial and the station's

letter of denial and explanation. With regard to the Union's fairness question,

we recognize the primary responsibility of the, F GC in assuring that radio

broadcasters operate their stations in the public interest. We have not here

attempted a full canvass of the issues raised by even a good-faith denial to

the Union of access to broadcast time; we have merely sought to indicate

some of the que:;tions that must be answered. We do believe, however, ,that

these issues deserve far more comprehensive treatment than was afforded

them by the FCC. Accordingly, we remand the case to the Commission for

further proceed ngs consistent with this opinion.

So ordered.

Robb, Circuit J idge, dissenting: The case b,!fore the Commission began

August 7, ,1967 when the Union- filed a petition to deny the renewal of the

license of Station WREO. So far as material here the ground of the petition

was that the station had violated the Commis.sion's Fairness Doctrine. It

was alleged that: After a long campaign the Union organized the retail store

employees of Hill's Department Store in Ashtabula, Ohio, and in April 1965

the Union was certified as the collective bargaining agent for the employees.

After some ten months of unsuccessful bargaining the Union placed pickets

in front of Hill's store and undertook to present its case, by means of news-

paper and radio advertisements. Commercial time was purchased from

Station WREO and from stations located in other communities where Hill's

operated stores. The radio message explained that a strike was in progress,

that certain issues were unresolved and that Hill's Department Store was

being picketed. In conclusion the message urged that all union members,

their families and friends observe and respect the picket line. 1/

1/ The full text of the Union's message was as follows:

"ANNCR: Here is an important message from RETAIL STORE EM-

PLOYEES UNION LOCAL 880 — regarding the picket line now at HILL'S

DEPARTMENT STORE in Youngstown. The picket line is in support of

the strike at HILL'S DEPARTMENT STORE in Ashtabula. This strike

now in progress at HILL'S comes after seven months of continuous

negotiations, during which no agreement has been reached between the

Retail Store Employees Union Local 880 — and the management of HILL'S

DEPARTMENT STORE. Important issues still not resolved include Union

[Footnote continued on following page]
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"When [the Union's] commercial message was first offered to the
stations in early 1966, there was no difficulty, no objection, no
hesitation in using it. Then, suddenly, without warning, or with-
out adequate explanation, all within a period of a few days, station
after station in Northeast Ohio found it necessary to cut off the
Union's advertising.

"An important consideration is that at the same time, Hill's was
engaged in commercial advertising over the stations involved,
broadcasting its message of bargains for the consumer.

"One needs to be neither cynic nor seer to understand why the
Union was deprived of its right to advertise to the public on an
issue of such a co.atroversial nature. The answer is as old as
the history of human pressure: one may assume that Hill's
passed the 'word' to the Station, and that was eaough. "

In its answer to the petition Station WREO denied thlt it had violated the
Fairness Doctrine and said that the station had offered to present without
charge a program on ‘;rhich both the Union and Hill's Department Store could
express their views.

ohe Union's petition was not supported by affidavit as required by §309(d)(1)
the Communications Act, 47 USC §309(d)(1). 2/ Nevertheless the Com-

mission, as it was empowered to do under 47 USC §308(b), by written
questions required further written statements of fact from Station WREO. 3/
From these statements it appeared that between February 16 and April 5,
1966, WREO carried approximately 322 of the Union's announcements. The

1/ [Footnote continued from preceding page]

Security, Arbitration and Grievance Procedure, Health and Welfare,
Funeral Leave, and Visitation Rights to the store. These, and other
issues are vital to the betterment of the store employees working con-
ditions! Some Hill's employees are still working because — if they all go
out — the Company would try to replace them with non-union help who
could be granted a vote in subsequent elections. The 2,000 area members
of Retail Store Employees Union Local 880 request that all union members,
their families and friends observe and respect the picket line now at
HILL'S DEPARTMENT STORE!'"

2/ Subsequently, on September 12, 1968 counsel for the Union verified the
petition.

Any falsIfIcation in the statements furnished by the station would have
been subject to the penalties provided in 18 USC §1001.
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announcements '.ere discontinued on April 5, 1966. According to the
station the reason for the discontinuance was that "the continuous repetition
of these partisan announcements had become an irritant to WREO's listening
audience"; that the station felt it would "have no further part in the controversy
which was going on between the Union and Hill's Department Store".

Both the station and Hill's flatly denied that the store or anyone on its behalf
had sought to influence WREO in the matter of the cancellation of the Union's
announcements. It was conceded that commercial advertisements on behalf
of Hill's Department Store were carried by the station throughout the year
1966.

On these facts the Commission in its Memorandum Opinion concluded first
that the Union's petition to deny was defective; in•that itwas not supported
by:a statement under oath that the allegations contained therein were true
to the personal ,:nowledge of the affiant. The Commission concluded further:

"As to the fairness aspect, the licensee has presented the Local
880's adver:isements, and after notifying Hill's and Local 880
that it wou1,1 air no more announcements on the subject of the
Ashtabula s:rike, it issued both sides an invitation to air their
respective dews on the strike over its facilities free of charge.
In the circumstances, there is no need tc consider further issues
under the fairness doctrine. Further, we hold that WREO's
refusal to azcept additional ads from Local 880 after April 1966
was, for tht reasons advanced by the station, within the proper
limits of its discretion (McIntire v. Wm. Penn Broadcasting Co
1;1 F?d 597, (1945))•

Finally, the Commission found that there were no unresolved questions of
fact remaining and that the grant of the WREO renewal would serve the public
interest, convenience and necessity; and accordingly, the Union's petition
was denied.

On this appeal the Union in its brief concedes that, "The Union was unable
to substantiate its claim that Hill's had brought pressure on the stations,
which reduces the issues here primarily to the fairness doctrine and
collateral legal questions involved, including that of a hearing. " In sub-
stance the Union argues that the Commission was arbitrary and capricious
in finding, without a hearing, that WREO had not violated the Fairness
Doctrine.

The Communications Act provides that no hearing on a petition to deny the
renewal of a broadcast license need be held if the petition fails to contain
specific allegations of fact sufficient to .show that the petitioner is a party in
interest and that the renewal would be prima facie inconsistent with the public
interest, convenience and necessity. 47 USC §309(d)(1). If there are no
substantial and material questions of fact and the renewal would be consistent
with the public interest, convenience and necessity the petition shall be
denied and the renewal granted without a hearing. 47 USC §309(d)(2). If the
Commission cannot make such a finding, however, and if a substantial and
material, question of iact is presented, the application for renewal shall be
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set for hearing on the issues raised. 47 USC §309(e). See Southwesternerating Company v. FCC, 122 US App DC 1.37, 351 F2d 834 [5 RR 2d 2121]
965). The question before us therefore is whether the Commission acted

arbitrarily and capriciously in finding that there was no substantial and
material question of fact with respect to the alleged violation of the Fairness
Doctrine by Station WREO, and in finding without a hearing that a renewal of
the station's license would be consistent with the public interest, convenience
and necessity.

The essential facts material to the alleged violation of the Fairness Doctrine
by the station are plain. Over a period of approximately seven weeks in 1966
the station broadcast some 322 of the Union's announcements. The announce-
ments were then discontinued by the station for the assigned reason that they
were annoying to listeners and that the station did not choose-to become
involved in the labor dispute. During this same period the station broadcast
commercial advertising for Hill's Department Stor and these broadcasts

were continued after the Union announcements were stopped. On these facts
the Commission held as a matter of law that there 'lad been no violation of the
Fairness Doctrine by Station WREO.

The Fairness Doctrin: promulgated by the COMMiEsion requires that a broad-

caster give adequate coverage to public issues and that coverage must be fair
in that it reflects the opposing views. Red Lion 13/ oadcasting Co. v. FCC,
395 US 367, 377 [16 RR 2d 2029] (1969). The interpretation and application

of the Doctrine are primarily matters confided to tie sound judgment and

discretion of the Commission. Cf. Udall v. Tallman, 380 US 1, 16 (1965).

*the administration of the Doctrine the Commission has stated that the
election nnd presentation of progrnm rnnterial are the responsibility of the

licensee, not the Commission; and all the Commission requires is that the
licensee make a reasonable effort in good faith to give a fair and well-rounded

presentation of public issues. See Report onEditorializing by Broadcast

Licensees, 13 FCC 1246 [25 RR 1901] (1949); Letter to Oren Harris, 3 Pike &

Fischer, RR 2d 163, 167 (1963; Applicability of the Fairness Doctrine in the

Handling of Controversial Issues of Public Importance (Fairness Primer),
29 Fed Reg 10415, 10416 [2 RR 2d 1901] (1964). In many decisions applying

these principles to specific cases the Commission has held that broadcasters

have a wide area of discretion in which to exercise their journalistic judgment

in.complying with the Fairness Doctrine, and that review by the Commission

of the actions of licensees in this area is limited to a determination of the good

faith and reasonable nature of such actions. See Citizens Against Proposition

15, 3 Pike & Fischer, RR 2d 777 (1964); Mid-Florida Television Corp. , 4

Pike & Fischer, RR 2d 192 (1964); Mrs. Madalyn Murray, 5 Pike & Fischer,

RR 2d 263 (1965); American Friends of Vietnam, Inc. , 6 Pike & Fischer,

RR 2d 126 (1965); Miss Geri Tully, 6 Pike & Fischer, RR 2d 123 (1965). It

is established law that the scope of this court's review in such cases is

limited and that when there is a rational basis in the record for the result

reached by the Commission its action should be affirmed. See Red Lion'

Broadcasting Co. v. FCC, 395 US 367 [16 RR Zd 2029] (1969); Udall v.

Tallman, 380 US 1, 16 (1965); United States v. Storer Broadcasting Co. ,
351 US 192 (1956); McCarthy v. FCC, 129 US App DC 56, 390 F2d 471 [12 RR

2d 2003] (1968); Philadelphia Television Broadcasting Co. v. FCC, 123 US

Opp DC 296, 359 .F2d 28 [7 RR 2d L019] (196o).
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The Commission in its brief, and for the purposes of this litigation,
assumes that the Fairness Doctrine applies in the circumstances of this
case. Assuming that the Fairness Doctrine applies, I would hold that the
Commission's decision to renew WREO's license has a rational basis in the
record and is a reasonable application of the Doctrine. I would hold further
that on the undisputed facts no hearing was necessary.

There is a reasonable basis iii the record for the Commission's conclusion
that WREO dealt with the Union fairly and in good faith. The station carried
the Union's message on 322 occasions over a period of weeks, so that the
public was fully advised as to the Union's views with respect to the pending
labor dispute. In addition, the station offered free time to the Union to
present its views in a discussion program with representatives of the store.
The offer was rejecte,d bydthe- Union Finally; as the Union now concedes,
investigation disclosed that there was no basis in fact for the allegation that
in terminating the Union's announcements the station acted in bad faith as a
result of pressure by the department store. On such a record I cannot say
that the Commission was arbitrary or capricious in finding that there was no
violation of the Fairness Doctrine.

The Commissicn's decision with respect to the station's alleged violation
of the Fairness Doctrine was based upon the facts disclosed in the pleadings
and developedl-y the Commission's own investigation. In this situation it
was not unreasonable for the Commission to conclude that no hearing was
necessary; for the facts having been establisaed, there was nothing to hear.
In my judgment a "suspicion that something might have been amiss", upon
which the majority opinion relies, was not enough to call for a hearing.

The only remaining question was whether the Union alleged facts sufficient
to make a prima facie showing that renewal of WREO's license would not
serve the public interest, convenience and necessity. Since the Union's
petition was based wholly on an alleged violation of the Fairness Doctrine,
a violation the Commission did not find, the answer to this question was
plainly no. I conclude, therefore, that renewal of WREO's broadcasting
license was not arbitrary or capricious and that the action of the Com-
mission should be affirmed on this ground.

Although for the purposes of discussion I have accepted the Commission's
assumption that the Fairness Doctrine could be applied in this case, I think
the assumption is invalid. Specifically, I cannot accept the implicit premise
of the majority opinion, that when a radio station has broadcast advertisements
of the goods or services of a private business which is engaged in a dispute
with a labor union, the Fairness Doctrine requires the station to broadcast
the union's views on the labor dispute. In my judgment this case illustrates
the fallacy of that premise.

According to the Union's broadcast message the important unresolved issues
in its dispute with the store were "Union Security, Arbitration and Grievance
Procedure, Health and Welfare; Funeral. Leave, and Visitation Rights to
the store". See Note 1, above. The store's routine advertisements of goods
and wares for sale were not relevant to the issues thus formulated by the
Union, that is, the advertisements were not a presentation of the store's side
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4
 f the labor controversy. Accordingly, there was no occasion to invoke the
airness Doctrine to assure that the Union's side would be heard.

The theory of the majority would extend to the store's advertisements the
rule applied by the Commission in the case of cigarette advertising. In the
Matter of Television Station WCBS-TV, New York, New York (Applicability
of Fairness Doctrine to cigarette adyertising) 9 FCC 2d 921 [11 RR 2d 1901]
(1967). As the Commission in its opinion emphasized, however, "cigarette
advertising presents a unique situation". (9 FCC 2d at 942, 943;) I cannot
agree that the principle of that decision ought to be applied to the commercial
advertising of a department store simply because the store at the moment is
involved in a labor dispute.

CITIZENS COMMITTEE v. FEDERAL COMMUNICATIONS
COMMISSION

STRAUSS B/CASTING CO. OF ATLANTA, Ihtervenor

U. S. Court of Appeals, District of Columbia Circuit,
October 30, 1970

No. 23,515

•

[510:405] Effect of failure of Commission to act 
on petition  for reconsideration within 90 days.

Where a petition for reconsideration of a Com-
mission order granting an application without
hearing was not acted on within 90 days of the filing
of the:petition,c an order denying the petition was
not invalid and petitioner's request for a hearing
was not to be taken as granted. Both parties had
sought the opportunity to file additional pleadings,
and the Commission had been advised that negotia-
tions were in progress to resolve the controversy.
Under such circumstances the Commission was
entitled to think that the statutory time require-
ment had been waived. Citizens Committee v.
FCC, 20 RR Zd 2026 [US App DC, 1970].

[510:309(A)(11), 510:310, 553:24(R), 553:24(Z)(7)]
Right to hearing on assignment application. 

Where the transferee of Atlanta, Georgia, AM and
FM stations proposed to change the programming
format from classical music to a blending of
popular favorites, broadway:hils„ musical
standards and light classical music, based on a
program preference survey which showed that
only 16% of the people interviewed preferred the
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NATIONAL B/CASTING CO., INC.

U.S. Court of Appeals, District of Columbia Circuit, June 18, 1971

Nos. 24,470; 24,516

[510:315(G)(1), 510:405] Fairness doctrine 
standards.

S

The essential basis for any fairness doctrine, no
matter with what specificity the standards are
defined, is that the American public must not be
left uninformed. On the record, in connection
with petiticns seeking time to reply to Ar.-ned
Services recruitment announcements, it as in-
conceivable ,:hat any American ha.d been
uninformed about the desirability or undesirability
of military service, the draft, or the Vietnam war.
The participation of petitioners, under any doctrine
of fairness, was not necessary to an informed
public. To the extent that the FCC enunciation of
the fairness doctrine may lack the precision of
standards to determine what is the issue, whether
the issue is controversial, and whether the
licensee has presented a balanced coverage, at no
time did petitioners urge on the Commission a
different standard than that already promulgated.
Petitioners should have sought reconsideration
under Section 405 of the Communications Act be-
fore seeking judicial review. It was not appro-
priate to review the adequacy of the standards of
the fairness doctrine. Green v. FCC, 22 RR 2d
2022 [US App DC, 1971].

[510:315(G)(1)] Military recruitment announce-
ments.

Commission finding that licensees who had broad-
cast military recruitment announcements made a
good faith, reasonable judgment that voluntary
military recruitment in itself was not controver-
sial and was not an issue of public importance, is

sustained by the court. Action of those seeking to
reply to the announcements in interpreting them as
involving the draft and the Vietnam war gives a
broader interpretation than the stations, the
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Commiss:rThn and the curt L-el.itye to be .itistified.
Taking th-,: .:ssue as thus broacicncl, there was no
allegat:on that there was inadequate coverage of
the issues of the draft and the Vietnam war by the
stations. As to the even broader issue of the morality
of participating in any war, this issue too had been
aired on many television stations and would have
been at least peripherally involved in the programs.
offered tc petitioners, but declined. The issue of
the desirability or undesirability of military service
goes to the issues of the draft and the war. The
undesirable features of military life have been
given extensive coverage on television. Green v.
FCC, 22 RR 2d 2022 [US App DC, 19711.

[510:315(G)(1)] of the Banzhaf
decisicn.

The Commission's ruling in the Banzhaf [cigarette]
case is not applicable to the matter of replies to
military recruitment announcemeniL. It is not
every i:dvertisement carrying a. controversial
messalce which calls for response through a similar
spot arnouncement format. The em-Dhasis in
Banzhaf was on the uniquely serious and well-
documented hazards to the public health inherent in
cigarette smoking. Reasoning that because of the
pnqqihilitiec of gr7-N.re phyRiral iniurv and d.eath
associated with service in Vietnam, military re-
cruitment ads raise issues equally as significantly
related to the general public health as do cigarette
commercials and therefore require similar treat-
ment under the fairness doctrine, overlooks the
crucial point that the fairness doctrine's, goal is
the "promotion of informed decision-making by
the public". "It is the right of the public to re-
ceive suitable access to . . ideas and experi-
ences which is crucial here," rather than the
desire of those who Espouse competing views to
express their opinions no matter how fully the
same subject matter is covered in the licensee's
programming or is patently apparent to the public.
Green v. FCC, 22 RR 2d 2022 [US App DC, 1971]..

Petitions for Review of Orders of the Federal Communications Commission
[19 RR 2d 498, 501].

Mr. Albert H. Kramer for petitioner in No. 24,470.

Mr. Donald A. Jelinek for petitioners in No. 24, 516.
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or. Richard R. Zaragoza, Counsel, Federal Communications Commission,

th whom Mr. John H. Conlin, Associate General Counsel, Federal Communi-

cations Commission, was on the brief, for respondents. Mr. Henry Geller,

General Counsel at the time the record was filed, entered an appearance for

respondent Federal Communications Commission. Mr. Howard E. Shapiro,

Attorney, Department of Justice, entered an appearance for respondent United

States of America.

Mr. Donald J. Mulvihill, with whom Messrs. Mathias E. Mone, Howard

Monderer and Roy L. Regozin were on the brief, for intervenor National

Broadcasting Company, Inc.

Messrs. James A. McKenna, Jr. and Vernon L. Wilkinson entered appearances

for intervenor American Broadcasting Companies, Inc. in No. 24, 516.

Before McGowan, Robinson and Wilkey, Circuit Julges.

Wilkey, Circuit Judge: Petitioners in both cases s.ek review and reversal of

a ruling of the Federal Communications Commission that no violation of the

agency's fairness doccrine occurred when stations in Washington, D. C. , and

San Francisco, Califcrnia, refused to donate time to the petitioners for the

purpose of broadcast'ig messages opposing military service or informing the

public of alternatives to military service, after thE stations had aired recruit-

ing announcements in behalf of the Armed Services. We sustain the Com-

mission's conclusion that the petitioners have not Ehown that the various

0.censees' exercise of judgment under the fairness doctrine was unreasonable,

,rbitrary, or in bad faith.

Facts and Administrative Agency Action

The military recruitment announcements broadcast were appeals for voluntary

enlistment in the various branches of the Armed Forces. 1/ The recruitment

1/ Two typical examples are:

•

Page

SPOT NUMBER ONE

"Are you a young man who likes a challenge and who likes to do his

best at anything he does? Well if you are. . . the United States

Army needs you. Life in the Army demands the very best you

have. . . and in return the Army offers you educational opportun-

ties . . . travel. . . good pay. . . and most important. . the

opportunity to make a really worthwhile contribution to the security

of your country. For all the facts . . . visit your local Army

recruiter. Your future . . your decision. . . choose Army.

SPOT NUMBER SEVENTEEN

"Ask a marine officer what it means to be a marine lieutenant.

Ask him what it takes to lead a marine platoon. He'll tell you its

about the toughest postgraudate course a college man ever had.

[Footnote continued on following page]
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announcements in themselves did not dwell upon the Vietnam War, or

upon warfare in general, and only one of •eighteen different ann
ouncements

alluded to the draft. 2/ Admittedly, they sought to present the attractive,

positive, and advantageous side of military service.

Petitioner Green (No. 24,470), individually and as Chairman of the P
eace

Committee of the Baltimore Meeting of the Religious Society of Frien
ds, wrote

to television broadcasting stations in the Washington area to request 
"free air

time to rebut the claim made by the numerous military recruitment a
dvertise-

ments presented on your station that a career in the armed forces 
is desirable,

rewarding, and the best way to serve one's country. " In response to 
some

of the licensees' requests, petitioner Green submitted a proposed 
announce-

ment as his presentation of a fair response to the issues he and the 
Committee

asserted were raised by the military recruitment messages. 3/ All three

network TV stations in the Washington area declined to broadcast t
he proffered

spot announcement, but all three offered an opportunity to petition
er Green

and members of his group to appear on other 3 rog rams discussing
 the question

of the military draft as a controversial issue of public impor
tance. The

offers of two stations were rejected by petitioner Green and a 
complaint was

filed with the FCC.

On behalf of pei,.ioner G. I. Association and file other parties (No
. 24,516),

a letter was add •essed to twenty-seven radio and television stat
ions in the

San Francisco area requesting an opportunity under the fairness do
ctrine t 3

1/ [Footnote continued from preceding page]

tell you it takes every ounce of leadership you've got, because

a fighting man just doesn't come any finer than a marine. And if

you can lead a platoon of marines, you can lead anybody. Anywhere,

anytime. Refrain: Ask a marine. s'

2/ The text of the one spot announcement alluding to the draft 
reads:

"This is Frank Blair speaking to young men facing a milit
ary

obligation. As a father, I was pleased when my sons Thomas and

John told me they wanted to become Marines. They told me that

there was more than one way to look at an obligation: to 
consider

it something you have to do, or as an opportunity to grow as
 an

individual. How about you? Are you ready to develop in body,

mind and spirit? Find out the details from your Marine C
orps

representative today.

3/ The text of petitioner's announcement is as follows: ". . 
. Christina

spends her time trying to forget, but can't. For every draf
tee that goes

off to war there is a Christina left behind - sometimes fo
r good . . . .

There are legal alternatives to military service. You may be entitled to

one of a number of deferrments [sic] provided by law. For 
information

f• -
write to this address . .
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• broadcast petitioner ,-3' in opposition to the military recruitment announce-

nts. The ietter 1Lcg t in none "of the recruitment advertisements

on your station that have come to our attention (is it indicated) that an

individual's participation in the armed services could lead to his involvemen.:

in the Vietnam war, . . . Nor is it indicated in any of the recruitment

advertisements that many deferments to military service are available under

..present laws and regulations. " With the letter was enclosed a sample spot

announcement entitled "Draft Counseling, " setting forth petitioners' view on

the alleged controversial issue. 4/ Those broadcast stations .which were

• !solicited denied the request, after which complaint was made to the FCC.

By letters ruling simultaneously on the two requests, the Federal Communi-

cations Commission decided that the broadcast stations did not act unreasonably

,4/ The text of petitioners' sample radio announcement was as follows:

•

•

• Draft Counseling

"Attention all men of draft age. What are planning to do about the

draft? It is not generally known, but the selective service law

does provide many deferments to which you may be entitled. If

the army is not vcur bag, and you feel you may be eligible for a

deferment - do something about it now. Phone 642-1431 for free

information. Draft counselors and attorneys are available through-

out the Bay Area, That phone number again is 642-1431.

Petitioners also included in Appendix V of their complaint to the FCC

additional sample spot announcements, but that appendix does not appear

to have been included in the record on appeal. . The texts of these spot

announcements however, were included in the brief filed by NBC and, no

exception having been taken by any party to their accuracy, we quote them

as follows:

60-Second Proposed Radio Spot

"Annr: Thinking about joining the Army? Before you do, con-

sider the facts. Chances are, the only job you'll learn is how to

kill. Chances are, you'll wind up in Vietnam, killing and perhaps

getting killed, in a war that doesn't make much sense. So if you're

thinking about the military, remember this: You may be eligible for

a military deferment. .

Proposed Television Spot

"Opening shot of a young man standing in front of a row of grave-

stones in the Presidio of San Francisco.

"Young man: It was my experience as a captain in Vietnam.

"Camera shifts to a second young man, kneeling in front of a

single gravestone. As he speaks, the camera backs away to

catch sight of more and more and finally hundreds of graves.

[Footnote continued on following page]
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in re fis in th r s reonestni.:, ceclIned to disturb the judgment of
each teievision lice:.,.see, and determined that no further action
was warranted at that t:me. The Commission considered that the crucial

question was 'wheLher Armed Forces recruitment messages constitute the

presentation of one side of a controversial issue of public importance" and

conc7.uded that they did not, 5/ The Commission noted that the petitioners

themselves seemed to view the recruitment messages as controversial because
they were :n_extricably involved with the Vietnam war and the draft, one strong

4/ [Footnote ccntinued from preceding page]

"Second young man: I was an enlisted man in Vietnam.

"Announcer: Chances are the Army will teach you how to kill.
Chances are yc-..::11 wind up in Vietnam and perhaps get killed in a
war that aoes-_-.'t make sense. Remember this: You may he eligible

for military deferment, For free information call 642-1431

5/ In the let*.7e.r to the G. I, Association representative the Cm-J.:mission

"In the present case; we do not believe that the broadcast of Armed

Forces recruitment messages,, . , raises a controversial issue of

public importance requiring presentation of conflicting viewpoints.

We note that the power of the Government to raise an army has not

been quesC..-med: ra,:her the thrust or the complaint is an objection

to the use made of the army (war in Vietnam) and the mariner in

which manpower is conscripted (Selective Service draft).

"In reaching this conclusion we also note that complainants them-

selves reason that recruitment messages are controversial because 

they are inextricably.inteytwined with the conduct of the war in

Vietnam anc. the Selective Service draft. There is no indication that

any of the stations against whom the complaint was filed have railed

to treat the issues oi Vietnam and the draft (both concededly contro-

versial iss%ies..,.f public importance) in conformance with the fair-

ness clo..:trine., M.recver, the only indication as to what cornplain-

ants consider the 'opposing viewpoint' to the Armed Forces recruit-

ment annonncenients is one spot announcement entitled 'Draft

Counseling, which offers information pertaining to draft defer- •

ments. The fact that Vietnam and the draft are controversial, issues

of public inn,)ortance tIc--Jes not, in our view, automatically require

that recruitment messages also be considered as such, .ancl we are

unable to cen.T.inde that it was unreasonable for the broadcast ...sta-

tions in the San Francisco area to decline to broadcast the 'oppos-

ing' spot announcements,

Similarly, to the representative of the Friends Peace Committee

the

[Footnote continued on following page]
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di
' dication of that beititz that file: proposed spot a.n.riouricements submitted both

Washington and San :Cr,:.,.:-. ,-_iszo dealt in unmistakable terms with the draft

arid the Vietnam war, not with the merits of voluntary enlistment alone. On

the issues of the Vietnam war and the draft the Commission concluded that all

television and radio stations which had been requested to broadcast petitione:':•s'

spot announcements were giving a full coverage to these issues; indeed this

was not controverted.

II. Federal Communications Commission Standards for the Fairness Doctrine

To invoke the fairness doctrine, all parties recognize that there must exist

a "controversial issue of public importance" on which the licensee has refused

to allow the presentation of a reasonably balanced point of view. Petitioner

in No. 24,470 urges that the difference of opinion as to what issues were raised

by the recruitment. announcements was caused by the FCC's failure to

promulgate adequate standards to guide broadcasters in determining their

obligations under the fairness doctrine, and he seeks not only a reversal of the

Commission's ruling in this case but also a declaration from us that the

Commission's fairness standards are inadequate. Petitioner Green argues that

the FCC's rule of deferring to "reasonable" fairness doctrine determinations

by a licensee violates the public interest standard of the Communications Act,

and the First and Fifth. Amendments because this rule is too vague and imposes

a prior restraint on e:xpression. He asserts that tl-e FCC should be required

to promulgate specific standards to determine (1) what is the issue, (2) whether

the issue is controversial, and (3) whether the licensee has presented a

*lanced coverage.

At the outset we note ',hat the fairness doctrine ,.vas most recently elaborated

by the FCC 6/ in response to the Supreme Court's decision in Red Lion

5/ [Footnote continued from preceding page]

"[W]e note that the announcements which the Friends Peace Com-

mittee seeks to have broadcast does [sic] not deal with the issue

of whether there should be armed forces, but rather focuses on

the draft, • . Absent evidence that stations WMAL and WRC

have failed in their overall programming to achieve fairness in

their coverage of the controversial issue here involved (i. e. , the

draft), the Commission will not disturb the licensees' determina-

tion as to how to best inform the public of the various facets of

issues of controversial public importance. "

6/ In re Obligations of Broadcast Licensees Under the Fairness Doctrine

23 FCC 2d 27, 28 (1970).

•

"The fairness doctrine was evolved as, a policy under the public

interest standard in a series of cases, given its definitive policy

statement in the Commission's 1949 Editorializing Report (13

FCC 1246), and, codified into the Communications Act in 1959.

[Footnote continued on following page]
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Broadcasting Co. It-lc. , v. FCC. The Supreme Court itself enunicatecriz:z---2
two bases for the s frst, the statutory basis, that broad-
cast facilities must operate in the publiC interest; second, that under the First
Amendment the public has a right to free and open debate. The Commission's
rule provides that if one position on a controversial issue of .public importance
is broadcast twice within a period of six to nine months, or if the licensee it- •
self editorializes on the air, the licensee has an affirmative duty to seek a
spokesman for the other point of view. As to how the conflicting points of
view are presented, a licensee can present conflicting views in any fashion,
so long as the balance in format, time, protagonists, etc, , meets a test oftt
reasonableness, " 3/ In addition to achieving a balance in presentation of

6/ [Footnote continued from preceding page]

See Section 315(a) USC §315(a); Red Lior Broadcasting Company,
Inc. v. FCC, supra. It requires the broadcast licensee to
afford reasonable coportu..-lity fc...r the diszussion of conflicting
viewpoints on controversial issues of public importance. The
Commission early determined that if the fairness doctrine were to
achieve it most sa.'1.1.itary purpose ; an affirmative obligation in
this respect must be imposed ,_ipr. the licensee

"The Commission's general approach to this facet of the fairness
doctrine is set forth in a 1964 ruling, LE tter to Mid-Florida Tele-
vision Corporation, 40 FCC 620, 621 (1964):

The Commission does not sek to establish a
rigid formula for compliance with the fairness doctrine.
The mechanics of achieving fairness will necessarily
vary with the circumstances, and it is within the discre-
tion of each licensee, acting in good faith, to choose an
appropriate method of implementing the policy to aid
and encourage expression of contrasting viewpoints.. Our
experience 1.ndicates that licensees have chosen a variety
of methods, and often combinations of various methods. •

7/ 395 US 367 [16 RR 2d 2029] (1969).

8/ The Commission said:

"The fairness doctrine deals with the broader question of afford-
ing reasonable opportunity for the presentation of contrasting
viewpoints on cr;ntroversial issues of public importance.
Generally speaking, it does not apply with the precision of the
equal opportunities" recr.,:irement. Rather, the licensee, in -

applying the fairness doctrine, is called, upon to make reasonable
judgments in good faith on the facts of each situation — as to
whether a controversial issue of public importance is involved,
as to what viewpoints have been or should be presented, as to the
format and sp(.41.(.sitten Lt.; prc,k,r.t. tie viewpoints, and all the other

[Footnote continued on following page]
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4o
nflictini-; views, th:s rule purT-.)orts to .fnster self-regulation, to avoid any

-iplication  oi censbrs4ii.: by the Commission, and to enable the broadcasters

themselves to safeguard their economic interests in allocation of time.

The fairness doctrine is not to be confused with the doctrine of "equal time"
which directs in firm statutory language (3l5) that licensees treat equally
all legally qualified candidates for public office, 9/ under the fairness doctrine

6/ [Footnote continued from preceding page]

facets of such programming. See par. 9, Editorializing Report.
In passing on any complaint in this area, the Commission's role
is not to subst::-ate its judgment for that cf the licensee as to any
of the above programming decisions, but rather to determine

whether the licensee can be said to have acted reasonably and in

good faith. There is thus room for considerably more discretion

on the part of the licensee under the fairness doctrine than under

the 'equal opporruaities' requirement. "

In re Applicabilitv of the Fairness Doctrine in he Handling of Controversial

Issues of Public importance, 40 FCC 598, 599 2 RR 2d 19011 (1964).

9/ Section 315 reads in pertinent part:

4110 "315. Candidates for public office; facilities; rules

•

(a) If any licensee • shall permit any person who is a

legally qualified candidate for any public office to use
a broadcasting station, he shall afford equal opportuni-

ties to all other such candidates for that office in the
use of such broadcasting station. • . . Nothing in
the foregoing sentence shall be construed as relieving
broadcasters, in connection with the presentation of
newscasts, news interviews, news documentaries, and
on-the-spot coverage of news events, from the obliga-

tion imposed upon them under this chapter to operate
in the public interest and to afford reasonable opportunity
for the discussion of conflicting views on issues of
public importance. "

The FCC commented:

"While Section 31 5. thus embodies both the 'equal opportunities'

requiren-yent and the fairness doctrine, they apply to different
-.;ituations and in different ways. The 'equal opportunities' require-

ment .relates solely to use of broadcast facilities by candidates for

Irublic office. With certain exceptions involving specified news-

type programs, the law provides that if a licensee permits a person

who is candirlrite for public offce to use a broad-
cast static-1, he aiford equal opportunities to all other such
candidates for that office in the use of the station. "

In re Applicability of the F..tirness Doctrine in the Handling of Controversial

Issues of Public Importance, 40 FCC 593, 599 [2 RR 2d 19011 (1964).
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)identical treatment of both sides of the issue is not necessary, as this

would place an one rc,._:s and impractical burden on the licensees. A furthei. -

difference, no individual member of the public has the right of access to the

air; the licensees may exercise their judgment as to what material is presented

and by whom. While we observe that the three network licensees in the

Washington area all invited petitioner Green to appear in one program format

or another, clearly under the FCC fairness doctrine the licensees were not

obligated to have any particular advocate appear at all. The fairness doctrine

is issue-oriented, and it would be sufficient if each licensee could show that

the point of view advocated by petitioner Green had been or was being presented

on its station by others.

In our view, the essential basis for any fairness doctrine, no matter with

what specificity the standards are defined, is that the American public must

not be left uninformed, On the record in this case, no matter how the issue

is taken, we cannot conceive that any live American has been left uninformed

about the desirability or undesirability of military service, the draft, or the

Vietnam war. We do not see that the participation of either petitioner Green

and his group, or the G. I. Association and the other petitioners, under any

doctrine of fairness, would be necessary to an informed public.

To the extent t' at the FCC emmication of the l'airness doctrine may lack the

precision of star dards which petitioner Green believes necessary, it is

sufficient answer to point out that at no time c.id petitioners urge upon the

Commission a different standard than that already promulgated by the FCC.

Under §405 of the Communications Act this would seem to be a classic case

for seeking reconsideration by the Commission before coming here for judicial

review of the Curiw.iission's action. 10/ if the Co--,—'scion standards for th.

fairness doctrine are deficient (we by no means infer that they are), surely

the Commission itself deserves the first oppc:-tunity to improve those standards,

and in so doing it should have the benefit of whatever assistance petitioner

Green and his group can give. A proffer of such to the Commission was not

made in this case. Therefore, we do not think it appropriate to review here

the adequacy of the standards of the fairness doctrine as already enunciated

by the FCC.

III. The Issues and the Fairness Doctrine Applied Thereto

To invoke the fairness doctrine as a ground for obtaining access to the air

waves, it is not only necessary to define a controversial issue of public

importance, but implicitly it is first necessary to define the issue. Inter-

mixed in the exchange of letters and legal papers among the parties, and in

10/ Section 405 provides in pertinent part:

"The filing of a petition for rehearing shall not be a condition

precedent to judicial review•of any such order, decision, report,

or action, except where the party seeking such review. . . (2)

relies on quest-ions of ft or law upon which the Commission or

designated ztutho rt), within the Cory:mission, has been afforded no

opportunity to pass, "

22 RR 2d Page 2031



damp.

(72:14.: •

COURT DECISIONS 

argument befc.)re, there rippe r to be five different issues around which the

titioners i.d other have circled..tr -v-ing to define "the' issue, " each

his own light: (1) military manpower recruitment by voluntary means, (2)

the draft, (3) the Vietnam war, (4) the morality of participation in any war,

and (5) the "desirability" of military service.

1. Military manpower recruitment by voluntary means.

We consider that the first issue, military manpower recruitment by voluntary

means, is all that was implicit in virtually all the Armed Services recruitment

announcements. If this is the issue raised, is it a "controversial issue of

public importance"? To oppose all enlistment, even voluntary, would be in

effect to urge the abolition of United States military forces. As the Commis-

sion stated, "We note that the power of the Government to raise an army has

not been questioned. " Nor do petitioners contend that the concept of unilateral-

ly abolishing all United States military forces at the present time is "a

ontroversial issue of public importance" demanding allocation of broadcast

time. Indeed, in their briefs and at oral argument, the petitioners seemed to

shy away from so defining the issue.

Hence, the licensees ,:onclucled that voluntary military recruitment in itself

was not controversia' anc was not any issue of pub3ic importance. The FCC

decided that it was not unreasonable for the licensees to so conclude in regard

to the Armed Services military recruitment announcements. On review here,

we sustain this finding of the Commission that the licensees made a good

faith, reasonable judgment on this question, which is all that is required under

fike fairness doctrine.
2 and 3. The draft and the Vietnam war.

The petitioners did not treat the military recruitment announcements as being

of such limited import, but rather treated the issue involved here as being

(2) the draft and (3) the Vietnam war. It is readily apparent that both groups

of petitioners in Washington and in San Francisco, when they came to submit

their proposed replies to the Armed Forces recruitment announcements,

immediately enmeshed themselves in opposition to the draft and the Vietnam

war. 11/ Analysis of the spot announcements proposed by both petitioners as

rebuttals to the military recruitment announcements shows that in each case

there was an anti-Vietnam and anti-draft pitch. For example, petitioner

Green's submitted announcement referred to "every draftee, " "legal alterna-

tives to military service, "deferments. n One who voluntarily enlists, which

is the object of the recruitment announcements, is not a draftee. Legal

alternatives to military service only have reference to the draft, there is no

problem of legal alternatives to voluntary enlistment. Nor is there any such

thing as a deferment from voluntary enlistment.

The proposed radio spot of petitioner G. I. Association was entitled "Draft

Counseling, and discussed the draft and possible deferment exclusively.

iik.1/ See fuol—otcs 3 ci.1.1(a 4, supra.
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The samp:e fc,cused on a yolIng man standirtg in front of a

row of gravestones, •:.ind. his first words were to be, It was my experience

as a captain in Vietnam. " The second young man, likewise silhouetted against

a large cemetery, was to start off, "I was an enlisted man in Vietnam, " and

referred to 'the problems of what is basically a civil war. " The announcer

was Lo refer to "a war that doesn't make sense, " and to "military deferment.

This was the basic content and theme which the petitioners wished to get

across to the American public. This action of the petitioners themselves

placed a broader interpretation on the military recruitment announceme
nts

than either the stations, the FCC, or we feel is justified.

But taking the issue as th-aS broadened by the petitioners themselves, i
n neither

case is there any allega.ti:bn tha„.t there is no adequate coverage of these
 issues

by the licensees at the Ft4esentr time. 12/ It is not only apparent that the draft

issue and the Vietn.ani„.4ar issue are issues of overwhelming importance,

but also equally undeniable that these issues have been ventilated in extens )

for years on (probably) every television ar,d radio statl,o::, in the land. If the

draft and Vietnam are properly the issues raised, •and petitioners' own

submitted anno-:ir cements seem to indicate they are, then there can be no

complaint unr'el :he fairness doctrine that theie licensees arid others have

not given fall a d aieq....tate coverage tc these issues, And, as a matter of

record, the particular 'broadcast stations her; involved did offer the

petitioners and the groups they represent an opportunity to participate in pro-

grams dealing with these broader issues. Petitioner Green and his group

accepted the offer of one TV station in Washington: they chose to reject the

offers of the other two TV stations as not being responsive to their req
uest.

4. The morality of participating in any war,

In regard to the even broader issue, (4) the moral question of participaticn

in any war, this too is an issue which we believe has been aired on many

television stations (the record is net clear as to. these particular licensees),

and would have been at least peripherally involved in the programs offere
d by

these licensees to the petit:ioners here. But petitioners in ther briefs have

not claimed that this is properly the issue raised,. and in oral argum
ent seemed

to abjure any such philosophical question.

5. The desirability of military service.

By the time of oral argument both groups of petitioners preferred to
 define

the issue as whether military service was 'desirable rewarding, or 
the best

way to serve one's country, " according to,, petitioner Green, and simply as

whether. rmlitary service was "desirable, " according to the petiticcer C.
 I.

Association. Yet even taking this as the defined issue, it is obvious that

•

12 In both cases in identical language the Commission found: "There is no

indication that any_oLthe--414-zetic.ns against whom the complaint was filed

have in •. 1.(Ht. rt, the iss%!ef.,, t. (1>n!1i cor'.c('dedly

co,-,tFuversi_il issues of p,blLL inlporti-ince) iii .onform.an.cc with the

fairness doctrine, "
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liki'.sirabilitv or ur.desirabl ' :- f rctilitary service comes right baCk to the draft

d the Vietnam war. These features of desirability are exactly what both

petitioners dramatized in their proposed spot announcements (see footnotes 3

and 4). And as we have made clear, and as no one contends otherwise, as

issues the draft and the Vietnam war have been covered in multiple facets.

Considering the argument as phrased in terms of desirability, although

generally agreeing in thus defining the issue, the two groups of petitioners took

a different view on the way in which the fairness doctrine should be applied and

the fact situation as to broadcast coverage. In response to a direct question

by the court, petitioner Green flatly said that to his knowledge there was

nothing now being shown on television which demonstrated that military service

is undesirable. 13/ On known facts of common experience, we think this_
position verges on the incredible. Unless casual viewing over the past seven

years has been totally unrepresentative, it is our opinion that the undesirable

features of military life have been displayed in virtually every living room in

the country, frequently in full living (or dying) color, in the American televisior

networks endeavor to bring the Vietnam war and all of its miseries home to

the American people. To say that these national network television stations

have not given adequile and complete coverage to Cie undesirable features of

military life in our ag:, to ignore the past six years' television coverage of

the American militar-, effort in Southeast Asia, not to mention the weekly

casualty figures routinely broadcast by the networks, and therefore to main-

tain that under the fairness doctrine the spot announcements or something

similar thereto and the personal message of these petitioners on the airways

its necessary to counteract the otherwise prevai
ling propaganda of the military

orces that military service is exclusively desirable and good for you, is

beyond our acceptance. 14/

13/ At oral argument there occurred the following colloquy between the court

and petitioner Green's counsel:

"Q.: Is there anything on TV that supports your point of view

that military service is undesirable'?

"COUNSEL: Not to my knowledge.

Q

: On television'?

"COUNSEL: Not to my knowledge.

There's nothing on television that you've seen in the last

year or five years that indicates to young men that military service

is not desirable?

"COUNSEL: Not to my knowledge.

"Q.: Thank you.

1104/ We do .1oL oi.:est. Lilc.t a li,..ellsee charged with violation of the fairness
doctrine may seek absolution by reference to compliance with it by other

[Footnote continued on following page]
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Petitioner G, I. Assc took a different approach. its 'counsel, in

response to the same or similar question, admitted that the American pubti(.

was not unaware of the undesirable features of military service, but argued

that prior to the military recruitment announcements there was somewhat of

a balance presented to the public as to the desirable and undesirable features,

and that the addition of the military recruitment announcements to television

time had thus upset the balance in favor of these "highly effective spot

announcements, " We will net attempt to assay here what balance or lack of

balance there has existed and does exist in a presentation of the desirable

and undesirable features of military life; it is sufficient to point out that: under

the fairness doctrine it is not necessary that there be an absolute equality of

either time, time of viewing, or dramatic impact, or absolute equality in

any other criteria for the points cf view presented under the fairness doctrine
.

What the petitic-ners are apparently confusing with the fairness doctrine is

the doctrine of equal time, which has no relevance whatsoever to the is
sues

in this case. Un:ike the "equal opportunities" requirement, which as we hi-Are

already pointe-1. out deals with legally qualified candidates for public office,

the quest.',,ri under the fat mess doctr'.ne is one of reasonableness of the

station's action, and not whether absolute equality in allocation of time, time

of day, or any ctler criteria, has been achieved.

IV. Inapplicat .11r.y cf the Banzhaf. Decision Here

Petitioners in No, 24,516 have taken the position, both before the Commis 
ion

and now before this court, that their complaint is controlled by, and is

indistinguishable from, the Commission's landmark cigarette advertising

ruling, 15/ Applicability of Fairness Doctrine to Cigarette Advertising, 9

FCC 2d 921 [11 RR 2r1 1901i (1967), afi'd sub nom, Banzhaf v. FCC, 
132, 7..:S

App DC 14, 405 F2. 1082 [14 RR 2d 2061] (1Q68), cert. denied sub nom.

Tobacco institute v, FCC, 396 US 842 (1969). Since the Commission found

that the several issues — both explicit and implicit — surrounding 
military

recruitment advertising were either not controversial matters of public

importance (i.e. , whether the United States should maintain an armed forc
e)

or were adequately covered by the various licensees (the draft and Vietnam),

14/ [Footnote continued from preceding page]

licensees. In each of the cases before us, however, the licensees

complained of were expressly identified, and it was not alleged 
that any

one of them was failing to discharge its public service ob
ligation.in respect

of Vietnam and the draft, See footnote 12, supra,

15./ Petitioners in No. 24,470, on the other hand, have persi
stently eschewed

any reliance on Banzhaf and have instead contended that their compla
int

may be resolved according to conventional fairness doctrine 
standards,

.Indeed, they have not insisted on spot announcements but have ind
icated

their readiness to accept any "forum adequate to balance t.;-ie views already

presented by the licensees. "
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0
o discussion of the scope cf its !'cigarette case" was required. Likewise,1
e General Counsel for the FCC in his brief in this court, reasoning that

the determination of whether to extend the cigarette ruling to the broadcast

of military recruitment announcements is a policy judgment to be made initially

by the Commission, " did not address himself to the merits of petitioners'

contentions on this issue.

Our disposition of petitioners' complaint, compatibly with the agency's ruling,

renders extended evaluation of the similarities and dissimilarities between

this case and Banzhaf, strictly speaking, unnecessary. However, petitioners'

dogged reliance on that case, as well as Commissioner Johnson's lengthy

dissenting discussion, compels us to interject a word of explanation regarding

the matter of analogy to the cigarette litigation. Petitioners claim that

Banzhaf sweepingly holds that "when one side of a controversial issue is pre-

sented in the form of frequent spot announcements, the other side must be

allowed to present its views in a similar fashion. " We would have thought that

the opinions of court F...nd Commission would have made unmistakably clear

that it is not every ad.rertiserrient carrying a controversial message which

calls for response through a similar spot announcement format. 16/ The

emphasis, quite to the contrary, was on the uniquely serious and well-docu-

mented hazards to thE public health inherent in cigz.rette smoking — hazards

deeply explored and e.<tensively expounded upon by the other branches of

government — which E tood at the core of the Banzhaf ruling.

Nor can we accept fie dissenting Commissioner's view. He argues

Aithat  because of the possibilities of grave physical injury and death

Wssociated with service in Vietnam, military recruitment ads raise issues

equally as significant:y related to the general public health as do cigarette

commercials and therefore require similar treatment under the fairness

doctrine. Such reasoning overlooks, we think, the crucial point that the fair-

ness doctrine's goal is the "promotion of informed decision-making by the

public. "17/ "It is the right of the public to receive suitable access to, . .

16/ Nor may Retail Store Employees Union v. FCC, US App DC 

436 F2d 248 [20 RR .2d 2005] (1970) be relied on as support for so broad

an interpretation ef Banzhaf, The fairness doctrine issue arose there in

the context of a license. renewal proceeding in which a labor union

challenged the licensee's refusal to air announcements urging listeners

to boycott a department store. The management of the store, with whom

the union was locked in a protracted labor dispute, had been regularly

presenting advertisements requesting the public to patronize its store.

In remanding the case, the court instructed the Commission to take into

account, as an aspect of the "public interest, " the congressional policy

"favoring the equalization of economic bargaining power between v,,Qrkers

and their employers. " Id at 259. Nowhere in the court's discussion of

the applicable statutory standard (Id. at 256-59) can be found any indica-

tion that the broad discretion generally accorded to licensees in meeting

their obligation to present opposing views on controversial issues has

by n in all comme re, ial

zi.dverusing cases.•
17/ Retail Store Employees Union v. FCC, supra at 257.
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ideas and experiences wicli is .crucial here, '' 15/ rather than the desire

of those who espouse competing views to express their opinions no matter

how fully the same subject matter is covered in the licensee's programming

or is patently apparent to the public.

Other cases presently pending or yet to be brought before this court will

provide the appropriate occasions for critically tracing the contours of the

public interest standard as it applies to commercial advertising. 19/ It is

sufficient for the resolution of all contentions raised in the proceedings

immediately before us to recognize that, whatever the logical sweep of the

existing ruling as to cgarettes, these arguments reach far beyond the

contemplation of either the court's or the Commission's ruling that a fair

response to cigarette advertising in the name of the general public health was

in the ry.;blic. interest.

For the reasons stated, we decline to reverse the ruling of the Federal

Communications Corn.r.-.1ssion rejecting fie complaint by both groups of

petitioners under the fairness doctrine,

18/ Red Lion Broadcasting Co. v, FCC, 395 US 367, 390 [16 RR 2d 20291

(1969).

19/ The case which the FCC recognizes as the most direct challenge to its

cigarette ruling to date — the air pollution iss-ues.raised by automobile

and gasoline advertising in New York City -- is presently pending before

this court, Frierds of the Earth v. FCC, No. 24,556 (argued 10 June

1971). For the Commission's ruling in this case see 24 FCC 2d 743

[19 RR 2d 9941 0970).
•

We also note the Commission's recent announcement that it is preparing

to institute proceedings "to consider every facet of the Fairness Doctrine

and related public interest policies. FCC News Release, Report No.

9876, 4.1t. (14 May ITN). Such an investifration at the agency level should

provide a needed irtilna lien of the commercial

advertising aspects of the fairness doctrine.

Report No. 24-23 ;b/2$/171) 22 RR 2d Page 20 "',7
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FRIENDS OF THE EARTH and GARY A.
 SOUCIE v. FEDERAL

COMMUNICATIONS COMMISSION and UN
ITED STATES

CITIZENS FOR CLEAN AIR., INC., NA
TIONAL B/CASTING CO., INC.

Intervenors

U.S. Court of Appeals, District of Co
lumbia Circuit, August 16, 1971

No, .24, 556

[510:315(G)(1), 510:315(G)(2
)] Fairness doctrine —

product advertising,

The Commission erred in refusing
 to extend to

high-test gasoline and high-power a
utomobile com-

mercials its ruling with respect to c
igarette com-

mercials. The distinction made by 
the Commission

that, because cigarettes are unique 
in the threat

they present to human health, the pu
blic interest

considerations which caused it to re
ach the result

it did in the cigarette case have no fo
rce in the pre-

sent case, is not apparent. Neither is the court

impressed by the assertion that, be
cause no govern-

mental agency has yet urged the com
plete abandon-

ment of the use of automobiles, the 
commercials

do not touch on a controversial iss
ue of public

importance. Commercials whic
h continue to

insinuate that the human personalit
y finds greater

fulfillment in the large car with th
e quick getaway.

ventilate a point of view which not 
only has become

controversial but involves an issue
 of public

importance. When there is undisp
uted evidence,

as here, that the hazards to health
 implicit in air

pollution are enlarged and aggrav
ated by such

products, the parallel with cigare
tte advertising

is exact. The case is remanded to the C
ommission

to determine whether the fairness
 doctrine was

satisfied by the licensee which bro
adcast the com-

mericals, possibly through the me
dium of other

programs. Friends of the Earth v. 
FCC, 22 RR

2d 2145 [US App DC, 1971].

Petition for Review of Order of the 
Federal Communications Com

mission

[19 RR 2d 994]

Mr. Geoffrey Cowan, with whom M
essrs. Victor H. Kramer and 

James W.

Moorman were on the brief, for pe
titioners.

Mr. Richard E. Wiley, General Co
unsel, Federal Communication

s Commis-

sion, with whom Messrs. Daniel R. 
Ohlbaum, Deputy General 

Counsel, and

Edward J. Kuhlmann, Counsel, Fede
ral Communications Commi

ssion, were

on the brief, for respondents. Mr
. John H. Conlin, Associate 

General
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Counsel, Federal Communications Commission, and Mr. Howard E. Shapiro,
Attorney, Department of Justice, also entered appearances for respondents.

Mr. Lawrence J. McKay for intervenor National Broadcasting Company.
Messrs. Donald J. Mulvihill, Mathias E. Mone, Howard Monderer and Roy L.
Regozin were on the brief for intervenor, National Broadcasting Company.

Mr. Roger C. Wolf was on the brief for intervenor Citizens For Clean Air,
Inc.

Mr. Jerome Congress filed a brief on behalf of the New York City Environ-
mental Protection Administration, as amicus curiae.

Before Wilbur K. Miller, Senior Circuit Judge, McGowan and Robb, Circuit
Judges,

McGowan, Circuit Judge: Petitioners in this statutory review proceeding attack
the dismissal by the Federal Communications Commission, without hearing or
oral argument, of their fairness doctrine complaint in respect of Station
WNBC- TV in New York City. The issue raised is that of the reach of the
fairness doctrine in relation to product advertising, in this instance automobile
and gasoline commercials. For the reasons hereinafter appearing, we think
that the Commission erred in concluding that the advertising in question did
not present a point of view favorable to one side of a controversial issue of
public importance; and we remand for reconsideration and further inquiry by
the Commission to determine whether the licensee has been adequately dis-
charging its public service obligations by carrying a reasonable amount of
information on the other side of the question, or whether it must take further
positive actions, differing in either kind or degree from what it has been doing,
in order to achieve the balance contemplated by the fairness doctrine.

On February 6, 1970, petitioners 1/ wrote a letter to WNBC- TV, complaining
of the "spot advertisements for automobile and gasoline companies [which]
constantly bombard the New York area viewers with pitches for large-engine
and high-test gasolines which are generally described as efficient, clean,
socially responsible, and automotively necessary. " Petitioners referred to
the following commercials as having been selected at random in the weeks
immediately preceding their letter:

(1) January 26, 1970, 8:15 p.m., 30 sec. , an advertisement for
Ford Mustang, picturing the car on a lonely beach, and stressing
its "performance" (large engine displacement);

(2) Same date, 8:45 p.m. , 30 sec. , an advertisement for Ford
Torino stressing size;

1/ The individual petitioner is a resident of New York City who serves as
executive director of Friends of the Earth, the other petitioner herein.
The latter is a national organization dedicated to the protection and pre-
servation of the environment. Its headquarters are in New York City.
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(3) January 22, 1970, 6:51 p.m. , 30 sec. , an advertisement for

Chevrolet Impala stressing the great value of its size ("you don't

have to be a big spender to be a big rider"), including the standard

250-horsepower V-8 engine;

(4) January 5, 1970, 8:05 p.m. , 30 sec., an advertisement for

Ford Mustang and Torino GT, again stressing size ("4-barrel,

V-8" and "up to 429 cubic inches") and advocating "moving up to"

a larger car;

(5) December 10, 1969, 11:15 p.m. , encouraging the use of

high-test leaded gasoline for cold-weather starting ("the cold-

weather gasoline").

Petitioners asserted, contrarily, that these products were especially heavy

contributors to air pollution, which had become peculiarly oppressive and

dangerous in New York City; and that they fell within the reach of the decisions

of the Commission and of this court on cigarette advertising. Banzhaf v.

FCC, 132 US App•DC 14, 405 F2d 1082 [14 RR 2d 2061] (1968), cert denied

sub nom. , Tobacco Institute v. FCC, 396 US 842 (1969). Petitioners noted

that, just as the Commission in the case of cigarette advertising relied heavily

upon the report of the Surgeon General's Advisory Committee, so had the

Surgeon General, in his 1962 report on "Motor Vehicles, Air Pollution and

Health, " concluded that automobile emissions offer significant dangers to

human health and survival — a conclusion reiterated by a more recent report

issued by the National Academy of Science and the National Academy of

Engineering. Reference was also made to the 1969 report of Mayor Lindsay's

Task Force on Air Pollution, which said that "[T]tle best way to cut dow.i on

dangerous hydrocarbons in the air is to cut down on horsepower. "

Thus, so it was said, the treatment by the communications media of the

relationship of air pollution to automobiles occurs in the context of a public

controversy in which government officials and professional and lay people con-

cerned about health are pitted against the automobile manufacturers and the

oil companies, and presents a situation to which the fairness doctrine

applies. 2/ Petitioners asked that the licensee "promptly make known the

ways in which it intends to discharge its responsibility to inform the public 
of

the other side of this critical controversy;" and, although asserting financia
l

inability to purchase time, offered to produce and make available to the

licensee spot advertisements presenting the anti-auto-pollution case. Peti-

tioners indicated that, if a satisfactory response was not forthcoming,

complaint would be made to the Commission.

On February 18, the licensee replied. It took the position that the Commis-

sion's tobacco decision was limited by its, terms to cigarette advertising, and

that it did not, in the Commission's words in that decision, impose any

2/ The origins and nature of the fairness doctrine are comprehensively

described in Red Lion Broadcasting Co. , Inc. v. FCC, 395 US 367 [16

RR 2d 2029] (1969), especially at pp. 375-386.

1111 JO 
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9/

fairness doctrine obligation "with respect to other product advertising. "

Further, said the licensee, there is no real controversy about whether trans..

portation by automobile should continue and that, therefore, the advertising

of automobiles and of the fuels which propel them is not related to any contro-

versial issue of public importance. Finally, the licensee referred to a number

of programs presented by it in which the problem of air pollution by automobiles

had been discussed; and it suggested that this represented an adequate discharge

of any public interest obligation it had to inform its viewers on this subject.

On March 14 petitioners wrote a letter to the Commission, attaching the fore-

going exchange of correspondence with the licensee and lodging a formal

complaint against WNBC-TV "for failure to fulfill its 'fairness doctrine' and

'public interest' obligations with respect to automobile and gasoline advertise-

ments. " Petitioners urged upon the Commission the applicability of its

cigarette advertising decision to other health hazards, and to the increasing

recognition by governmental and other experts that carbon monoxide pollution

caused by automobiles had become a serious and substantial danger to health,

partir.,•ularly in New York City. They reasserted their contentions that the

large-car and highpowered gasoline advertisements carried by the licensee

were designed to promote the idea that these products presented no health

hazards in fact. They also contended that the discussion programs cited by

the licensee were no 7.dequate offset to the many spot commercials which were

aired repeatedly throughout the broadcast hours, including the times of maxi-

mum viewing. It was the petitioners' request of the Commission that "this

complaint be investigated and that necessary and appropriate action be taken

to bring WNBC-TV into compliance with the requirements of the Federal

Communications Act. "

This letter of complaint was supplemented on April 7 by a letter to the Com-

mission from counsel for the petitioners in which the Commission's attention

was drawn to the recently enacted National Environmental Policy Act of 1969, ,

Public Law. 91-190, 83 Stat 852. Counsel pointed out that in this new statute

Congress had.e.roat,40,4ed .the "cri.tical importance of restoring and maintaining

environmental.qUality, and had authorized and directed government agencies

t6adv.ance Che.se.erias'and to interpret and administer "the policies, regula-

tions, and public laws of the United States. . . in accordance with the policies

set forth in this Act. " Counsel referred to the underlying report of the Senate

Committee which indicated that this mandate was intended to extend to "the

licensing functions of independent agencies as well as the ongoing activities

of regular Federal agencies. " S Rep No 91-296, 91st Cong, 1st Sess 14 (1969).

On Tune 20 the Environmental Protection Administration of the City of New

York addressed a letter to the Commission in support of the petitioners'

complaint. It described air pollution conditions in New York City, and asserted

that they were presenting an increasingly serious danger to health. A similar

supporting letter was sent to the Commission by Citizens For Clean Air,

Inc„ a New York membership corporation organized for the purpose of educat-

ing the citizens of the New York metropolitan area in the hazards of air

pollution and the effective means of alleviating it. It pointed out that, although

serious suggestions were currently being made for the prohibition of automobiles

in Manhattan, the commercials in question were urging the use of cars of

ever larger horsepower, thereby compounding the problem. This letter urged

that the Commission conduct hearings "for the purpose of developing facts

adequate to resolve the serious questions which have been raised"; and it

indicated a wish to present testimony in any such hearings.
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On June 13 the licensee wrote a letter to the Commission in which it
reiterated its contention that the content of the commercials complained of

did not constitute a discussion of the pollution issue. It also listed by title a

number of programs carried by it which it characterized as a more than

adequate discharge by it of any duty it may have had to inform the public of the

anti-pollution viewpoint.

Counsel for the petitioners responded to this letter on June 30 in a letter which,

among other things, described the ever-growing health hazard in New York

City by reason of automobile-produced air pollution and challenged the claim

by the licensee that its public service programs adequately countered the

effect of the automobile and gasoline spot advertisements complained of. It

asked the Commission to examine actual transcripts of the programs cited by

the licensee as fulfilling its public interest obligations, and asserted that such

an examination would demonstrate that a substantial gap remained in the

licensee's presentation of the conflicting positions With respect to automotive

pollution of the air. 3/

In a letter to petitioners dated August 5, 1970, the Commission reviewed the

ccntentions made in the foregoing correspondence and reported its conclusion

that "no action is warranted against WNBC. " It recognized that automobiles

"result in man, deaths each year and because their gasoline engines constitute

the main source of air pollution (S Rep No 91-745, 91st Gong, 2d Sess 3

(1970)), they raise most serious environmental problems. " This was, how-

ever, said to be true of "a host of other products or services — detergents

(particularly with phosphates), gasoline (especially of a leaded nature),

electric power, airplanes, disposable containers, etc. Cigarettes, said

the Commission, are distinguishable from products of this nature, since

smoking them is a habit "which can fade away" without impact upon other

aspects of life, and which official voices have urged the public to avoid or to

abandon. Contrarily, the Government is not urging discontinuance of the use

of automobiles, although it is beginning to recognize that far-reaching action

must be taken to accommodate the impact of automobiles upon the environment.

The Commission asserted that the focus should probably be on such action and

"not [on] the peripheral advertising aspect, "

The Commission represented itself as being without power to take the kind of

action which could solve or alleviate the air pollution problems caused by the

use of automobiles. That was a matter about which it was not expert, and

which falls within the competence of other agencies of the Government, The

Commission also stated that there was a threshold issue as to whether the

commercials complained of did in fact present one side of a controversial

issue. It purported not to have the information available to exercise judgment

on the question of whether the differences in the amount of time respectively

involved in the advertising of large and small cars is sufficiently great to call

for further time to be afforded to the side taken by petitioners. "We have, "

3/ Petitioners professed difficulty in seeing how "The World of the Beaver"

and "The Great Barrier Reef" programs, cited by the licensee, had much

relevance to the problem of the pollution of the air in New York City by

automobiles.
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said the Commission, "no such information before us, but we decline in any

event to extend the cigarette advertising ruling to these other products. " It

stated its belief to be that "we should adhere to our previous judgment that

cigarettes are a unique product permitting the simplistic approach adopted in

that field. "

The Commission went on to say that, even if it be assumed to be wrong in that

belief, it would not extend the cigarette ruling "generally to the field of product

advertising. " To do so would, said the Commission, "undermine the present

system which is based on product commercials, many of which have some

adverse ecological effects, " It justified this conclusion by pointing to the fact

that a licensee had a public interest obligation to provide discussions of the

envirenmental issues affected by some of the advertised products, although it

did not address itself to the content and volume of the programs relied upon

by the licensee as discharging their obligations or make any findings in this

regard. It thought that the approach of regulating product advertising is one

which Congress could take, but, in the absence of action by Congress, the

Commission should stay its hand.

II

In this court the Commission asserted that "[T]he crucial issue in this case

is whether the Commission reasonably refused to extend to gasoline and

automobile commercials its ruling with respect to cigarette commercials.

We have no difficulty in accepting this formulation of the issue, involving as

it does a comparison of the record before us with that before the Commission

and thiq court in Banzhaf. 1

The complainant in Banzhaf brought to the Commission's attention certain

specific commercials which allegedly sought "to create the impression and

present the point of view that cigarette smoking is socially acceptable and

desirable, manly, and a necessary part of a rich full life. " It was urged upon

the Commission that such commercials took one side of a controversial issue

of public importance, and that, under the fairness doctrine, the licensee was

required affirmatively to make its facilities available for contrasting view-

points. The licensee in Banzhaf represented that it had in fact broadcast a

number of news and information programs about the impact of smoking upon

health, and had carried some public service announcements of the American

Cancer Society free of charge. Thus, said the licensee, its coverage of the

health aspects of smoking had actually been in full compliance with the fairness

doctrine, although it went on to insist that the fairness doctrine had no appli-

cation to product advertising.

The Commission accepted the complainant's characterization of the cigarette

commercials in question as presenting a distinct point of view on a controversial

matter of public importance; and it regarded this as bringing the fairness

doctrine into operation. The Commission did not require the licensee to pro-

vide a precisely equal amount of time for the antismoking position, and it

left this matter of time and the type of programming to the good faith judgment

of the licensee, It did, however, expressly direct licensees carrying cigarette

commercials to provide "a significant amount of time for the other viewpoint."

The vigorous challenge made in this court to the Commission's ruling did not

prevail, and we upheld the Commission's action as against the many-faceted

attack mounted against it in the tobacco case.
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Petitioners' letter of complaint to the Commission in the case presently
before us called attention to certain commercials of the licensee which
allegedly suggested that there were special virtues in cars of greater rather
than lesser horsepower, and in gasolines of the high-test, leaded character.
As the petitioners said in concluding their letter to the licensee, all of these
advertisements, in a manner reminiscent of the themes sounded in the
cigarette advertisements, "imply that the good life is somehow inexorably
connected with the use of powerful cars and high-test gasoline. " For this
reason, it was said, these particular commercials reflected a point of view
on the merits of the use of larger cars and more powerful fuels which, in the
context of the current concern about the danger of air pollution to health,
invoked the fairness doctrine.

No more than in Banzhaf did the Commission here deny the existence or the
persuasiveness of expert evidence from both official and private quarters, of
the very real dangers to health presented by air pollution, and the significant
degree to which automobile emissions both create and aggravate the air
pollution problem. To this point, therefore, the pattern of the problem unfold-
ing before the Commission and its response to it are very like that in Banzhaf.
Where the Commission departs from Banzhaf is in insisting that, because
ciga:ettes are unique in the threat they present to human health, the public
interest considrations which caused it to reach the result it did in Banzhaf
have no force here.

The distinction is not apparent to us, any more than we suppose it is to the
asthmatic in New York City for whom increasing air pollution is a mortal
danger. Neither are we impressed by the Commission's assertion that,
because no governmental agency has as yet urged the complete abandonment
of the use of automobiles, the commercials in question do not touch upon a
controversial issue of public importance. Matters of degree arise in environ-
mental control, as in other areas of legal regulation. To say that all auto-
mobiles pollute the atmosphere is not to say that some do not pollute more
than others. Voices have already been lifted against the fetish of unnecessary
horsepower; and some gasoline refiners have begun to make a virtue of
necessity by extolling their non-leaded, less dynamic, brands of gasoline.
Commercials which continue to insinuate that the human personality finds
greater fulfillment in the large car with the quick getaway do, it seems to us,
ventilate a point of view which not only have become controversial but
involves an issue of public importance. When there is undisputed evide.nce,
as there is here, that the hazards to health implicit in air pollution are enlarged
and aggravated by such products, then the parallel with cigarette advertising
is exact and the relevance of Banzhaf inescapable.

In its Banzhaf ruling the Commission was at great pains to warn that it did not
contemplate its extension to product advertising generally; and the Commis-
sion's action now under review reflects, more than anything else, a purpose
to make good on that representation. But the Commission has since been
obliged to moderate its view that commercial advertising, apart from
cigarettes, is immune from the fairness doctrine. On May 12 last it issued
its ruling (FCC 71-526) 121 RR 2d 1097] in the so-called Chevron case where
complaint had been made of gasoline commercials which allegedly made
deceptive and misleading claims with respect to the product's capacity to
minimize air pollution.

22 RR 2d Page 2151



•
COURT DECISIONS

The Commission decided to take no action in Chevron because (1) the com-

mercials there in question, far from suggesting that automobile emissions do

not contribute significantly to the dangers of air pollution, urged that the

gasoline being advertised was designed to reduce those dangers, and (2) the

commercials were the subject of a pending Federal Trade Commission proceed-

ing on a ch:-.-,rge of false and deceptive advertising. In this context the Com-

mission did not think that the purposes of the fairness doctrine were served b
y

making it the occasion for a debate with respect to the efficacy of a comm
er-

cial product. Of the applicability of the doctrine generally, however, the

Commission said:

"This is not to say that a product commercial cannot argue a

controversial issue raising fairness responsibilities. For

example, if an announcement sponsored by a coal-mining com-

pany asserted that strip mining had no harmful ecological results,

the sponsor would be engaging directly in debate on a controver-

sial issue, and fairness obligations would ensue. Or, if a com-

munity were in dispute over closing a factory emitting noxious

fumes and an advertisement for a product made in the factory

argued that question, fairness would also come into play.

On June 30 last, the Commission in the so-called Esso case (FCC 71-704)

[22 RR 2(1 407] sustained a fairness doctrine complaint which it thought to

come within the range of these examples. Complaint had been made about

commercials sponsored by Standard Oil Company of New Jersey which 
related

to the development of oil reserves in Alaska, and which were said "to d
iscuss

one side of controversial issues of public importance, namely (I) the 
need of

developing Alaskan oil reserves quickly and (2) the capability of the oil

companies to develop and transport that oil without environmental dama
ge.

The licensee took the position that the commercials in question were in
stitutional

advertising which did not involve any controversial issue of public impo
rtance.

The Commission held that this approach was unreasonable, and that the 
fairness

doctrine was triggered by the commercials in issue.

Having decided that the fairness doctrine applied, the Commission then
 turned

in Esso to the claim by the licensee that other programs carried by it w
ere

fully adequate to present the contrary side of the question. The Commission

concluded that, on the basis of the information before it, it could not
 find that

the programs cited by the licensee "afforded reasonable opportunity 
for the

presentation of contrasting views to those presented in the c
ommercials. . . ."

The licensee was, accordingly, directed to submit within 10 da
ys a statement

indicating what additional material it had, or intended to, broadca
st in order

to satisfy its obligations under the fairness doctrine.

It is obvious that the Commission is faced with great difficulties i
n tracing a

coherent pattern for the accommodation of product advertising to 
the fairness

doctrine, It has said as much in the closing paragraphs of the Chevron 
decision,

where it announced its purpose to initiate in the near future a wide r
anging

inquiry which "will permit a thorough re-examination and re-thinking of 
the

broader issues suggested by this and other recent cases before us. 
. .." We

do not, of course, anticipate what the result of that proceeding will pro
ve to

be, nor do we minimize either the seriousness or the thorny nature of 
the

problems to be explored therein. Pending, however, a reformulation of its
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position, we are unable to see how the Commission can plausibly

differentiate the case presently before us from Banzhaf inso
far as the appli-

cability of the fairness doctrine is concerned.

/ tn

It is true that fairness doctrine obligations can be met by publ
ic service

programs which do not give reasonable vent to points of view co
ntrary to those

reflected in the offending commercials. The Commission rec
ognized this

principle in the decision now under review, and noted that the 
licensee had

listed programs carried by it as allegedly discharging this 
responsibility. The

Commission, however,, explicitly restricted the basis of its
 ruling to the

inapplicability of the fairness doctrine; and it did not rega
rd as being before

it for decision the question of whether the licensee had ot
herwise met its fair-

ness obligations. It indicated that this was a matter which was properl
y to be

explored at license renewal time.

The fairness doctrine does not, of course, operate on tha
t. kind of a time

schedule, as the Commission's most recent decision in t
he Esso case

demonstrates. There, once the Commission found the fairness 
doctrine to be

applicable, it directed its attention to the question of w
hether compliance had

in effect been forthcoming by virtue of other programs aire
d by the licensee.

Since the infcrmation before it on this point was scanty, the
 Commission was

compelled to fi.ad the programs cited as falling short of a
n adequate presenta-

tion of contrasting views. It did, however, give the licensee an opportunity

within 10 days to submit further information on this score.

The disposition we make here follows the Esso appro
ach. Having found this

case indistinguishable from Banzh f in the reach of the
 fairness doct •me, and

being without the benefit of an express finding by the 
Commission on the

question of the possible satisfaction of that doctrine by the 
licensee throug.b

the medium of other programs, we remand the case to
 the Commissiovi for

determination by it of this second issue. 4/

It is so ordered.

Wilbur K. Miller, Senior Circuit Judge, would affirm.

4/ In Green v. FCC and Pizzo v. FCC [22 Pit 2d 2022
1 (Nos. 24,470 and

24,516, decided June 18, 1971), this court left 
undisturbed the Commis-

sion's disallowance' of a fairness doctrine complaint ab
out military

recruitment advertisements. There, however, the petitioners per
sisted

in linking their complaints about the advertisements to
 the contro‘,,ersial

issues of the Vie barn War and the draft; and the 
Commission found

expressly that the licensees had not "failed to treat 
the issnes of Vietnam

and the draft (both concededly controversial issue
s of public impor1:111,•0

in conformance with the fairness doctrine. "
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You assert that you were not aware that one of Mr. Spurling's opponents
had participated in the talk program and that, in any event, the opponent
was not identified to listeners. Mr. Spurling does not claim that the opponent
was identified. You state that you regret "that he [Mr. Spurling] was not •
afforded the opportunity to" appear on the program and that steps have been
taken "to insure that in the future a situation of this type will not reoccur. "
The Commission has held that the determination of whether a candidate is
"identified" for the purposes of Section 315 "is a matter for the licensee's
good faith judgment." (In re Station WBAX, 17 FCC 2d316 (1969).) The
facts are in dispute as to how near the end of the talk program Mr. Spurling
called. The licensee states it was two minutes before the end of the program;
Mr. Spurling states he was held on the line for eight minutes. Mr. Spurling
does not claim that he stated to station personnel during his call who the
previous caller was, but asserts that station personnel knew the caller's
identity. It is also not clear whether in his call Mr. Spurling made a request
for "equal opportunity" in response to the previous caller.

In view of all of the circumstances and the fact that it has not been established
that the audience knew the identity of the candidate who called earlier, we
c:annot find that the licensee violated the statute in this instance.

In sum, we con&ude that with respect to the first incident set forth above, the
licensee acted unreasonably. We note again that the second incident raises
serious questions concerning Section 315 and calls for the rule making
action indicated.

This correspondence will be placed in the licensee's file for future considera-
-ion as part of the licensee's overall performance.

Commissioners Robert E. Lee and Houser absent.

NATIONAL B/CASTING CO.
New York, New York

FCC 71-704
63804

June 30, 1971

[510:315(G)(1), 510:315(G)(2)] Fairness doctrine
commercial advertisements.

Advertisements broadcast by an oil company, relat-
ing to the development and transportation of Alaskan
oil, constituted discussion of one side of a contro-
versial issue of public importance. The advertise-
ments raised issue concerning the need for devel-
oping the oil reserves in Alaska at this time and
the ecological .effects which may ensue. The adver-
tisements also inherently raised the controversial
issue of the ecological effects which may result
from transporting such oil, since the company's
large investment in drilling for Alaskan oil quite
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obviously is based on the assumption that transpor-
tation of the oil to other parts of the world will be
permitted. Programs presented by the network did
not afford reasonable opportunity for the presenta-
tion of contrasting views. National B/casting Co.,
22 RR 2d 407{1971J.

As you. know, a complaint was filed by James W. Moorman and Geoffrey
Cowan on behalf of the Wilderness Society and Friends of the Earth alleging
you failed to fulfill fairness doctrine and public interest obligations regarding
advertisements sponsored by The Standard Oil Company of New Jersey (ESSO)
and broadcast by your network and your owned and operated stations.

Complainants have submitted the following transcripts of advertisements:

I. "Here on the North Slope of Alaska it takes 30 days to erect
an oil rig, compared with a few days in Texas. Roads scarcely
exist. In winter when sea lanes are choked with ice, all equipment
must be flown in. The freignt bill for the first North Slope wells
was nearly a million dollars, with no guarantee of finding oil. Is
it worth the risk? We at Jersey think so, both for us and for you.
The Alaskan oil strikes are big, but so is America's need for
energy. At the rate this country is now using oil, the Alaskan
strikes probably represent little more than three years supply.
If America's energy supply is to be assured in this unpredictable
world the search for domestic oil must go on and fast. "

II. "This is the Canadian Arctic near A. aska. In Winter tempera-
tures plunge to sixty below and it freezes solid. But in Summer
it's a-,gentlp land. Jersey's Canadian affiliate, Imperial Oil,
made its first discovery in the Arctic fifty years ago. Experience
since then has shown them not only how to look for oil in the far
North, but to look for ways to preserve the ecology. To protect
the swans and geese and ducks that return each year to nest and
raise their young. And to avoid disturbing the migration and grazing
habits of reindeer, caribou and other wildlife. By balancing
demands of energy with the needs of nature they're making sure
that when wells are drilled or pipelines built, the life that comes
back each year will have a home to come back to. "

III. "The Arctic wildnerness is not always frozen. In summer
much of it comes alive.

Delicate vegitation called Tundra blooms. Reindeer, caribou
and other animals graze on it.

Jersey's affiliate, Humble Oil, is exploring and drilling for oil
in the Arctic. In constructing roads and living quarters they
can't avoid disturbing some of the Tundra and if it isn't replanted
it can turn into a permanent sea of mud.

So back in 1968 Humble joined a research project on the North
slope of Alaska. Seeds of thirteen varieties of hearty winter grass
were gathered a.nd planted. Four types survived the bitter Arctic
winter, some growing even faster than the Tundra itself.
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Now we believe we know how to restore disturbed Tundra to help
create a better balance between the need for oil and the needs of
nature.

e eV

Complainants allege that these advertisements discuss one side of controver-
sial issues of public importance, namely (1) the need of developing Alaskan
oil reserves quickly and (2) the capability of the oil companies to develop and
transport that oil without environmental damage. Complainants state the
advertisements "directly address the controversial questions related to
construction of the pipeline and a road which are before the courts, the
Executive Branch, and the public. Complainants state that these advertise-
ments were broadcast during the program "Meet the Press" which "is watched
by an especially large number of decision-makers and people concerned with
public affairs. . . . " Complainants state these commercials "are not general
product advertisements, nor are their messages indirect. " Complainants
contend, "Any environmental issues which are raised in the advertisements
are treated superficially and from only one viewpoint — i.e., that the oil is
sorely needed ar.d that there will be no environmental harm."

In your responses to the complainants and the Commission you state t1^.at
(1) you do not accept commercial material discussing controversial issues of
public importance; (2) the advertisements are "institutional advertising,
seeking to create good will for the corporation as a whole and the general

conduct of its enterprise"; (3) "the investment of oil industry resources in

searching out presently unknown domestic deposits of oil is [not] a contro-

versial issue of public importance at this time, and this, not the pros or

cons of the Alaskan pipeline, is the message of the first advertisement";
4) the second advertisement "dean with the experience of Imperial Oil,

Jersey's Canadian affiliate, during the past 50 years since its first discovery

of oil in the Canadian Arctic, near Alaska" and its concern for ecology;

(5) the second advertisement contains a passing reference to "pipelines"

which does not refer to the Alaskan pipeline and does not constitute the

advocacy of one point of view; and (6) the Friends of the Earth ruling is

applicable. You state that you have fairly covered the issue of the Alaskan

pipeline in programs which included the June 28, 1970, broadcast of "In

Which We Live ";*the February 14, 1971, "Meet the Press" program; and

reports on the "NBC Nightly News" of February 16, 24, and 28, 1971.

In rebuttal complainants contend that your statement that u[n]either adver-

tisement refers to the Alaskan pipeline not to any proposed legislation
concerning it" indicates NBC "totally failed to understand the substance of

our complaint or the two fundamental disputed issues involved in the contro-

versy over the trans-Alaskan pipeline, "i.e., legislation has never been

contemplated by any of the parties involved. Additionally complainants state

that while the "ESSO advertisements were running on television, the Alyeska

corporation, which plans to build the pipeline and of which Standard Oil of

New Jersey is one of seven oil corporation members, was itself running

advertisements in newspapers and magazines throughout the country urging

that the pipeline be built. "

Complainants also submit a copy of an ESSO advertisement from Harpers

Magazine, May 1971, in which the following paragraph appeared in the midst

of language substantially similar to that contained in the first commercial:
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"Following the discovery of oil on the Slope, we faced the problem

of how to get the oil out of Alaska with a minimum disturbance of

the Arctic environment. The solution is the most carefully

engineered and constructed crude oil pipeline in the world.

Until it is built, profits will wait. "

Complainants state that this advertisement indicates that ESSO admits the

inter-relationship of the issues raised by complainants and the construction

of the Alaskan pipeline.

Complainants state that institutional-type advertising may present one side of

a controversial issue of public importance and is not immune from the fairness

doctrine because it also creates good will for the.advertiser. Regarding the

programs which you cite as fulfilling your fairness doctrine obligations in

this matter, the complainants state the coverage was inadequate and weighted

in favor of those supporting the pipeline's construction. With reference to

the specific broadcasts cited by you, complainants state:

"1. In Which We Live, June 28, 1970, — Complainants submit

that the broadcast of 'In Which We Live' cri June 28, 1970, is

to be accorded little weight in determining whether NBC has an

obligation under the fairness doctrine for advertisements broad-

cast from November 1970 until  April 1971.

2. Meet The Press, February 17, 1971, — The 'Meet the Press'

program of February 14 cannot be said to constitute 'programming

on the issue'. The text of the relevant portion of that program is

attached and hereby made a formal part of this addendum to the

complaint. It is inconceivable that NBC could believe, in good

faith, that Mr. Train's nine equivocal sentences on the proposed

trans-Alaska pipeline do anything to meaningfully present any

side of the questions at issue in the dispute over whether to

build the pipeline.

3. NBC Nightly News, February 16, 1971, — The NBC Nightly

News of February 16 featured coverage of the Washington D.C.

hearings on the proposed Trans-Alaska pipeline. The purpose

of the hearings was explained by Secretary of the Interior,

Rogers C.B. Morton and testimony strongly in favor of the plan

was given by William Egan, Governor of Alaska.

4. NBC Nightly News, February 24, 1971, — The NBC Nightly

News of February 24 featured a report by Don Oliver from

Inuvik, Alaska. This report was balanced in its eight sentence

presentation of the views of the oil companies and. conservationists.

5. NBC Nightly News, February 28, 1971, — The NBC Nightly

News of February 28 focused on the hearings in Anchorage,

Alaska, which were summarized by the statement that 'there

is little opposition to the project in Alaska, a statement

which complainants contend is untrue.

El

•

1‘.
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•
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Complainants, to support their contention that prompt Commission action

is necessary, cite a June 1 Wall Street Journal article which reported that

Interior Secretary Rogers C.B. Morton promised to make a decision regarding

land use permits for the trans-Alaska pipeline by "about July 15.

The first question to be decided is whether the fairness doctrine applies to

the. advertisements cited in the complaint. In several recent cases including

Letter to Friends of the Earth, 24 FCC 2d 743 [19 RR 2d 994] (1970), and

NBC et al., (Chevron Decision) FCC 71-526 (Mimeo No. 63075) [21 RR 2d

1097], dated May 12, 1971, we declined to extend the fairness doctrine to

general product advertisements such as those making claims regarding a

product's efficacy or social utility. However, 'in footnote 6 of the Chevron

decision we stated:

"This is not to say that a product commercial cannot argue a

controversial issue raising fairness responsibilities. For

example, if an announcement sponsored by a coal-mining

company asserted that strip mining had no harmful ecological

results, the sponsor would be engaging directly in debate on a

controversial issue, and fairness obligations would ensue. Or,

if a community were in dispute over closing a factory emitting

noxious fumes and an advertisement for a product made in the

factory argued that question, fairness would also come into play.

We have reviewed a transcript of the advertisements submitted by complain-

ants, the contents of which are not challenged by you. We believe that these

commercials are similar to the similar to the examples cited in footnote 6

and constitute the discussion of one side of a controversial issue of public

im2ortance. 1/

In the light of the present public controversy over the desirability of devel-

oping and transporting Alaskan oil, we are not persuaded by your argumeqt

that the advertisements are merely "institutional advertising, " or that a

discussion of an oil company's search for oil and its asserted concern for

ecology are not controversial issues of public importance. The quoted

advertisements appear to raise issues concerning (i) the need for developing

the oil reserves in Alaska at this time and (ii) the ecological effects which

may ensue from such development. In our opinion, the advertisements also

inherently raise the controversial issue of the ecological effects which may

result from transporting such oil, since the company's large investment in

drilling for Alaskan oil quite obviously is based upon the assumption that

transportation of the oil to other parts of the world will be permitted. It

appears, therefore, that your determination that such advertisements did

not raise fairness doctrine obligations was unreasonable.

We now must decide whether you have complied with the requirements of th
e

fairness doctrine. We note the programs which you cited as presenting the

complainants 'viewpoints on the Alaskan pipeline issue, as well as the

1/ Although commercial II is nominally addressed to the Canadian Arctic,

in the context of the present dispute it advances a viewpoint on the devel-

opment and transportation of oil in the North American Arctic generally.
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complainants' assertion that those broadcasts did not afford reasonable oppor-
tunity for the presentation of views in contrast to those advanced in the
commercial announcements. We also note that you did not attempt to rebut
any of the complainants' specific statements regarding the content of the
cited programs. On the basis of the information before us, we cannot find
the programs cited by you afforded reasonable opportunity for the presentation
of contrasting views to those presented in the commercials, e.g., the possible
adverse ecological and environmental effects and the possibility of obtaining
oil elsewhere.

Therefore you are requested to submit within ten days a statement indicating
what additional material you have broadcast or intend to broadcast in the near
future which will afford opportunity for presentation of views contrasting with
those raised in the commercials concerning the need to develop Alaskan oil
reserves and the ability of oil companies to develop and transport oil without
environmental damage.

Commissioner Robert E. Lee absent.

In re Applications of

PLEASANT B/CASTING CO.
Mt. Pleasant, Iowa

Donald K. Van Slyke, Vern McDonough,
James J. Delmont, Alfred R. Sundberg,
Dwight C. Vrendenburg, Marion M. Coons,
Virgil Meyer, Robert M. Stone, Clarence
H. Morton, W.M. Eikenberry, John E.
King, Aldo Della Vedova, George R.
Garton, and Levorah Keller, dba
CHARITON RADIO. CO.
Chariton, Iowa

BCST CO. OF IOWA, INC.
Mt. Pleasant, Iowa

For Construction Permit

FCC 71R-210
69835

Docket No. 18594
File No. BP-17235

Docket NO. 18595
File No. BP-17559

Docket No. 18596
File No. BP-17571

Adopted: July 1, 1971
Released: July 6, 1971

[S151:301, 551:525(A)] Appeal from Examiner's
ruling. 

Where the Examiner denied a joint petition for ap-
proval of an agreement under which applicant A would
withdraw from the proceeding, applicant B would
be substituted as the applicant for the community
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In the Matter of

Complaint of
WILDERNESS SOCIETY and
FRIENDS of the EARTH against
NATIONAL B/CASTING CO.
regarding applicability of fair-
ness doctrine to commercial
announcements sponsored by
Standard Oil of New Jersey (ESSO)

Adopted: September 17, 1971
Released: September 23, 1971

[510:315(G)(1), 1J10:315(G)(2)] Applicability of 
fairness doctrine to advertising. 

FCC 71-971
66942

If any advertisement, product or institutional, deals
with one side of a controversial issue, and to the
extent it does, the requirements of the fairness
doctrine must be met. Licensees need not review
other media to divine the intent of the broadcast
commercials. Wilderness Society and Friends of
the Earth, 22 RR 2d 1023 [1971].

[510:315(G)(1), 510:315(G)(2)] Fairness doctrine; 
controversial issue.

Oil company advertisements, although not referring
specifically to the Alaska pipeline, referred to oil
development in the far North and discussed both the
need for rapid development of Alaskan oil deposits
and the ecological impacts of such development, and
raised fairness obligations. However, a review of
programs broadcast by the network involved showed
that it had afforded, and was acting to afford, rea-
sonable opportunity for the presentation of contrast-
ing views on the pipeline controversy. Wilderness
Society and Friends of the Earth, 22 RR 2ci 1023
[1971].

MEMORANDUM OPINION AND ORDER

By the Commission: (Chairman Burch concurring and issuing a statement;

commissioner Johnson concurring in part and dissent-

ing in part and issuing a statement.)

1. Pursuant to §1.106 of the Commission's Rules, NBC has filed a petition

for reconsideration of the Commission's June 30, 1971 [22 RR 2d 407], ruling

that the broadcast of certain commercial announcements sponsored by the

22 RR 2d Page 1023
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Standard Oil of New Jersey (ESSO) created fairness doctrine obligations .1/
NBC has also requested oral argument of this case.

Petition for Reconsideration

2. NBC's arguments are as follows:

(1) "The Commission erred in holding the three commercials presented views
on controversial issues." NBC states that the public controversy which gene-
rated the complaint was whether the trans-Alaska pipeline should be con-
structed and that "not one word in any of the commercials . . . expressly
refers to, much less discusses, the controversial pipeline." NBC, referring
to the Commission's statement that the ESSO advertisements ". . . inherently
raise controversial issues", states that "[b]y this reasoning any advertise-
ment, institutional or otherwise, may always be held to state a position on a
controversial issue." NBC refers to the advertisement run in HarPer's
Magazine which was submitted by complainants and states that a television
station should not be required "to review other media to determine if the
supposed intent of a sponsor was to affect particular public policy." NBC
also cites Green v. FCC,   F2d  [22 RR 2d 2022] (DC Cir, 1971) and
states "[t]tle trans-Alaska pipeline . . . is certainly not more and probably•
less intertwined with north slope oil exploration and development than enlist-
ment in the army is currently intertwined with the draft and service in
Vietnam." NBC contends that the Commission should encourage institutional
advertising which states the sponsor's concern for the public and that the
effect of the ESSO ruling will be to discourage such presentations. NBC states
that if it were required to present vi,=.ws opposed to the trans-Alaska pipeline,
it would "deprive the broadcasters of the right to determine the manner in
which the public is to bo inforr,,c1 on public issues. "

(2) "The Commission improperly held NBC had not complied with the fairness
doctrine despite the fact that NBC's judgment was made in good faith and was
reasonable. Based on the arguments set forth in (1) above, NBC contends
that its determination that the advertisements did not raise a controversial
issue of public importance was reasonable and that the Commission's decision
should be reversed.

(3) "The nature of the Commission's decision, if allowed to stand, will cause
great uncertainty to licensees in application of the fairness doctrine and should
instead be considered in the forthcoming inquiry proceeding. " NBC contends
that cases such as ESSO should not be considered on an ad hoc basis but rather
as a part of the fairness doctrine inquiry where there would be broad
participation and the Commission could take an overall view of the fairness
doctrine. 2/

1/ The following pleadings have been filed by the parties With the Commission:
Petition for reconsideration filed July 23 by NBC; complainants response
filed July 27; letter from complainants filed August 3; letter from NBC filed
August 10; and complainants' response to NBC's August 10 letter filed
August 11.

2/ NBC refers to our Notice of Inquiry (Study of Fairness Doctrine), 30 FCC
2d 26 (1971, Docket No. 19260).
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(4) "The Commission's findings as to the adequacy of program balance

were made prematurely on an incomplete record and is factually errone-
ous. " NBC states that:

"In reliance on long-standing Commission practice including its
decision in Green v. FCC, NBC did not discuss the coverage given
in pipeline controversy in its letter to the Commission dated [May 4,1
1971. Following normal procedure in such inquiries, NBC would
first have been informed of the staff decision. If adverse, it could
then have provided this information which would have been available
to the Commission on its review of the matter. The telescoping of
the normal multi-step procedures deprived NBC of the opportunity

to furnish information about the judgment in question and about its

program balance. By the same token the Commission was deprived
of an adequate basis for its own determination. The informational
gaps were not filled by complainant's description of the programs
we cited to them. "

Reply of the Wilderness Society and Friends of the Earth

3. Mr. Geoffrey Cowan, on behalf of The Wilderness Society and Friends of

the Earth, requests that the Commission deny NBC's petition for reconsider-

ation because it does not present any new considerations of law or policy,

and that the Commission find that the programming presented by NBC failed

to satisfy its fairness doctrine obligations.

4. Mr. Cowan states that NBC had adequate opportunity to present the Com-

mission with all factual .-lata regardin.j its programming; that the Commission

never suggested that licensees must "police the print media" but that "It is not

inappropriate for the Commission to expect licensees, in examining a fairness

doctrine request, to take account of such information [newspaper and magazine

clippings} when it is specifically called to the licensees attention by complain-

ants"; and that the Commission's ruling regarding the applicability of the

fairness doctrine to the advertisement was correct. Mr. Cowan alleges that

when NBC's regular programming plus the advertisements are combined,

NBC's programming is "heavily weighted in favor of the pipeline. " It is also

requested that the Commission order NBC to immediately fulfill its fairness

obligations with programming that. is broadcast on a regular basis, broadcast

during time periods likely to reach the viewers of Meet the Press and the

Saturday and Sunday Evening News (on which the ESSO announcements were

broadcast) and with a format that provides an impact commensurate with the

impact of the advertisements.

Discussion

5. We deal first with two preliminary matters. NBC requests that we consider

this case as part of our overall fairness inquiry (Docket No. 19260). Certainly

the fairness aspects of advertising urgently require comprehensive review,

possibly leading to major revision-of the fairness doctrine. Thus, while we

recently extended the time for filings in this docket, we granted only a 30-day

extension with respect to Parts III and IV, those bearing directly on the issues

in the present case. See FCC 71-889. We cannot simply call a halt to all

ad hoc proceedings until the overall review is completed. We are dealing with

claims that go to the public's right to be fairly informed on "matters of great
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public concern" (Red Lion Broadcasting Co. v. FCC, 395 US 367 [16 RR 2d 20291
(1969), and both thoroughness and expedition are required. Rather than holding
specific fairness complaints in abeyance, we must proceed to resolve them, as
best we can, under established policies and law.

6. NBC also asserts that because the Commission failed to follow its "normal
procedures, "the network was deprived of an opportunity to furnish materials
concerning its program balance. This simply was not the case. The Commis-
sion addressed a letter of inquiry to NBC on April 19, 1971, and specifically
requested that, whether or not NBC believed controversial issues of public
importance were involved, it submit an accurate summary of programs that in
its view presented significant contrasting viewpoints to those raised in the
ESSO commercials. After receiving NBC's response, a member of the Com-
mission's staff asked NBC whether it wished to submit any additional informa-
tion. NBC said it did not. (Now, on petition for reconsideration, additional
information has in fact been provided by the network as to its relevant program-
ming.) We would simply point out that, when the Commission's staff is acting
pursuant to delegated authority, it is acting with full authority — and it.is not
for the licensee to make guesses as to whether the staff or the Commission
will rule and, on this basis, hold back pertinent information. The licensee has
an affirmative duty to respond, and respond fully, to all proper inquiries.

7. We turn now to the merits of the case, and first to the contention that none
of the ESSO commercials specifically discussed the trans-Alaska pipiline and,
thus, that the Commission should not have held that NBC acted unreasonably
in determining that no controversial issue had been raised. We want to stress
that our ruling does not require licensees to review other media to divine the
intent of broadcast sponsors. It is based solely on the content of the broadcast
commercials, in the context of the ongoing public issues concerning the proposed
Alaska pipeline. Nor is our ruling designed in any way to discourage "institu-
tional" as contrasted with "product" advertising. If any advertisement deals
with one side of a controversial issue, and to the extent it does, the requirements
of the fairness doctrine must be met. The matter is a factual one and, as it is
in this instance, one that calls for a difficult balancing of substantial arguments
on both sides.

8. We published the texts of the three advertisements in question on p.l. of
our June 30 ruling. (a) On advertisement I, NBC argues that it nowhere
mentions the pipeline and that its clear thrust is America's urgent need for oil,
the consequent need for such difficult oil explorations as that going forward on
Alaska's North Slope, and thus that ". . . the search for domestic oil must go
on, and fast. " We agree that the advertisement does not specifically mention
the pipeline. But we also note that germane to the controversy is the question
of whether the nation urgently requires development of the North Slope deposits
or whether there is room for delay to assess more carefully the alternatives
to the proposed pipeline. (See, e.g., pp. 3-4, Moorman letter of February 25,
1971, and p. 21 of the statement attached to that letter.) By its juxtaposition
of North Slope deposits and the nation's need for fast oil development,.. adver-
tisement I does relate to the pipeline issue. (b) As to advertisement II, NBC
points out that it mentions the CanadianArctic and not the Alaska pipeline.
Again we agree; indeed, opponents of the Alaska pipeline are now urging con-
sideration of a Canadian pipeline as a better alternative from the ecological
perspective. (See, e.g., Moorman statement for EDF, p.8, and p.2 of the
EPA statement of March 12, 1971.) On the other hand, we must also note that
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the advertisement opens with a reference to ". . . the Canadian Arctic
near Alaska" and specifically refers to the ability of Jersey's Canadian
affiliate to build a pipeline and ". . . yet preserve the ecology. " The "exper-
ience" referred to is ". . . in the far North" and thus the discussion does bear
on the present Alaska controversy. (c) NBC also presents cogent arguments
on advertisement III. This advertisement does not mention the pipeline but
simply states that Humble, in exploring and drilling for oil in the Arctic,
"can't avoid disturbing some of the Tundra" and, by way of remedy, has devel-
oped four types of grass that hold promise of surviving the bitter Arctic winter.
The accuracy of this statement is not in dispute. Further, it is obviously
desirable that business enterprises take ecological factors into account and
that they be encouraged to inform the public of their actions in this regard.
Nonetheless, the clear import of this announcement is that ESSO, operating
in the far North, can strike a ". . . balance between the need for oil and the
needs of nature. " And thus it has a cognizable bearing on the controversial
issue of the Alaska pipeline.

9. The Green ruling, cited by NBC, is distinguishable from the present case
on its facts. In Green, the purpose of the recruitment announcements was to
persuade men to join the Armed Services. There was no mention of the Indo-
china war and no argument, explicit or implicit, that the war was justified.
As the court stated, "We consider that . . . military recruitment by voluntary
means is all that was implicit in virtually all the Armed Services recruitment
announcements. " Green v. FCC, supra (Slip Opinion p. 13). In this case,
the ESSO advertisements refer to oil development in the far North and discuss
both the need for rapid development of oil deposits in Alaska and the ecological
impacts of such development. The matter is indeed a difficult one — because
w, are reviewing the reasonableness of the licensee's judgment and because
the pipeline controversy is not specifically referred to — but we adhere to our
original finding, in the June 30 ruling, that these advertisements do raise
fairness obligations.

10. Thus we arrive at the core issue — whether NBC has afforded "reasonable
opportunity for the discussion of conflicting viewpoints. . . " on this matter.
See §315(a); Green v. FCC, supra. In resolving this issue, we have stressed
in past cases ". . that we look to all programming that has been presented
on the issue. " Committee for the Fair Broadcasting of Controversial Issues,
25 FCC 2d 283, 296 [19 RR 2d 1103] (1970). NBC has submitted a list of pro-
grams or news items that it states have "presented the views of those for the
pipeline, those opposing it, and the various arguments for both points of view. "
Transcripts, excerpts, or summaries of these programs or news items have
now been furnished to the Commission. Further, NBC has shown that it is
continuing to inform the American people on this issue by the material that
has been presented since the issuance of our June 30 decision. Thus, on
July 11 it presented former Secretary of the Interior Udall, a trustee of the
complainant's organization, who stated his views on the subject during the
Comment program. On August 6 it presented on the Today Show two spokes-
men, Senator Randolph and Congressman Dingell, to discuss the pipeline
issue. On September 15, it broadcast on the Today Show an eight minute
presentation by two anti-pipeline spokesmen, Representatives Aspin and Saylor.
We conclude on the basis of this data that NBC has a continuing program to
broadcast views on the issue a significant number of times and that., taking
into account all the circumstances described above, NBC has thus afforded,
and is acting to afford, reasonable opportunity for the presentation of
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contrasting views. In short, the American people are not being ". . . left
uninformed" on this issue (Green v. FCC, supra, Si Op p. 12). We stress in
this connection that the issue, in the end, is not what this Commission or some
other observer might have done but, rather, the reasonableness of the licensee's
journalistic judgment. That is the crucial difference between the "equal oppor-
tunities" standard of §315 and the much greater leeway necessarily and wisely
afforded the licensee under the fairness doctrine.

11. NBC has also requested oral argument. We do not believe there is any
such necessity in this case inasmuch as both parties have had full opportunity
in their pleadings to make their positions clear.

12. Accordingly, it is ordered, that NBC's petition for reconsideration is
denied, to the extent reflected above. In view of the conclusions stated in para.
10, above, no further action is warranted in this case.

CONCURRING STATEMENT BY CHAIRMAN BURGH

I join in thc Commission's action in this case. But I do so with such a sense
of frustration and disenchantment - reaching to the fundamentals of Commis-
sion process - that I believe it is essential to go in much greater detail into
both the factual and policy bases of the action. This case ideally points up the
. . . great clifficultie. [the Commission faces] in tracing a coherent pattern

for the accommodation of product advertising to the fairness doctrine" (Friends

of the Earth v. FCC, Case No. 24,556, CA DC, Si Op, p. 14 [22 RR 2d 2145])
and, indeed, "difficulties" is a pretty pallid word for it. Bluntly, the situation

we fact is a chaotic mess. As the court notes (ibid.), the Commission cannot
simply slo igh off pending matters. It must at. But it is essential to articulate

the fundamental problems so that those commenting in our wide-ranging Inquiry
in Docket No. 19260 will be sure to focus on them. When I first broached the
idea of such an inquiry - the first such proceeding since the 1949 Report on
Editorializing (13 FCC 1246 [25 RR 1901]) - in a speech before the N.A.B. in
April, I predicted we were heading down a perilous road in fairness matters to
"no one knows where". I'll now modify that prediction. We're already there.

The problem, in my judgment, is not the root applicability of the fairness
doctrine to the announcements in question. The Commission has affirmed that
product commercials can raise fairness obligations and that these commercials

do so. I agree. Thus, in our June 30 ruling, we directed NBC to inform us as

to what it had done or planned to do to fulfill its fairness obligations - to afford
reasonable opportunity for the presentation of the other side of a controversial
issue, in the name of full and fair information to the public. In theory, this
should he the end of the matter: pulling together of facts, followed by analysis
and judgment, followed by appropriate remedy. I3ut the whole thrust of this
Concurring Statement is that, in the fairness area, the bond of theory and
implementation has come unstuck and all the principal actors - licensees,
public interest advocates, the Commission itself - are in liMbo, left to fend
for themselves.

One difficulty in this case is that NBC has in fact treated the Alaska pipeline
issue repeatedly and has presented partisan spokesmen on both sides a signifi-
cant number of times. Its coverage is a continuing one, as shown by presenta-
tions after the submission of the original complaint and after the issuance of our
June 30 ruling. (In an Appendix, the pertinent programs are listed.)
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An inevitable further question is, "how balanced was the NBC coverage
overall? Thus the problem is posed. For this involves, first, an exami-
nation of the scripts to determine whether the material was pro-pipeline,
anti-pipeline, or just neutral background. It then involves either counting
lines in the scripts or pulling out the stop-watch to estimate the time afforded
each side. (Which assumes, of course, that there are only two sides to the
issue — and in this as in most such cases, there may in fact be a multiplicity
of "sides" many of which may deserve an airing.) In this instance, the Com-
mission judged that NBC has presented fairly balanced coverage, excluding
the ESSO announcements, with the best estimate being that its coverage has
somewhat favored the anti-pipeline position (roughly 21 against 11 minutes).
The core issue is thus whether the ESSO commercials result in an imbalance.
If they are counted fully — without any consideration of the countering consid-
erations noted in par. 8 of the majority opinion — the result is roughly a 2-to-
1 ratio in time and probably a higher one in frequency, in the range of 4 or 5-
to-1. All these figures must also be viewed against the fact that they are
constantly changing, in view of NBC's continuing coverage of the issue.

If the matter came within the equal time provision, there is no question but
that remedial action would be called for. But that provision is applicable

only to broadcasts by candidates. We have also evolved a quasi-equal oppor-

tunites approach to political broadcasts generally (see Committee for Fai.r

Broadcasting of. Controversial Issues, 25 FCC 2d 283, 300 [19 RR 2d 1103]

(1970); Letter to Mr. Nicholas Zapple, 23 FCC 2d 707 (1970) and have tended

significantly in that direction as to political editorials (see In re Complaint of

George E. Cooley, 10 FCC 2d 970 (1967).

A layman would have no difficulty witl- this case under the popular understand-

ing of the fairness doctrine. He would simply say that fairness means each

side gets the same treatment. But the fairness doctrine does not stand for

any such simplistic proposition, and wisely so. The purpose of the doctrine

is to contribute to an informed citizenry on "matters of great public concern."

by promoting "uninhibited, robust, wide-open debate" on broadcast facilities.

Red Lion Broadcasting Co. v. FCC, 395 US 367, 394 [16 RR 2d 2029]; The

New York Times Co. v. Sullivan, 376. US 254, 270. It would clearly frustrate

that purpose if for every controversial item or presentation on a newscast

or other broadcast, the licensee had to offer equal time to the other side or

sides. See discussion at pp. 291-292, Committee for Fair Broadcasting,

suprn . The resulting quagmire would, if effect, mean the end of "robust,

wide-open" debate. Therefore, the Commission has, from the beginning

afforded wide discretion to licensees in the manner of fulfilling their fairness

obligations. See Report on Editorializing by Broadcast Licensees, 13 FCC

1246, 1250-51 [25 RR 1901 (1949); In re Applicability of the Fairness

Doctrine in the Handling of Controversial Issues of Public Importance, 40

FCC 598, 599 [2 RR 2d 1901] (1964).

The courts have also noted this distinction between the operation of fairness

and "equal time". See,- e. g. , Green v. FCC, Case No. 24,470, CA DC.

The latter case is important here because it is the only one that treats this

issue head on. The court there stated (Si Op, p. 10):

. . . As to how the conflicting points of review are presented,

a licensee can present conflicting views in any fashion, so -long as

the balance in format, time, protagonists, etc., meets a test of

'reasonableness'." [Footnote quoting Fairness Primer omitted]
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To the argument that there was an imbalance in that case, the court asserted
(:-;1 Op, pp. 18-19):

. . We will not attempt to assay here what balance or lack of
balance there has existed and does exist in a presentation of the
desirable and undesirable features of military life; it is sufficient
to point out that under the fairness doctrine it is not necessary that
there be an absolute equality in any other criteria for the points of
view presented under the fairness doctrine. What the petitioners
are apparently confusing with the fairness doctrine is the doctrine
of equal time, which has no revelance whatsoever to the issues in
this case, Unlike the 'equal opportunities' requirement, which as
we have already pointed out deals with legally qualified candidates
for public office, the question under the fairness doctrine is one of
reasonableness of the station's action, and not whether absolute
equality in allocation of time, time of day, or any other criteria,
has been achieved. "

In affirming the Commission, the court stressed that, "In our view, the
essential basis for any fairness doctrine, no matter with what specificity the
standards are defined, is that the American public must not be left uninformed."
(SI Op, p. 12).

Against this general background, it is also necessary to ask, "what do. past
Commission precedents tell us about this specific matter? " And I am forced
to conclude that the answer, after twenty years of administration of the •
doctrine, is "virtually nothing". There is one Commission ruling in the ciga-
rette adv -!rtising area that a 5-to--I ratio is not unreasonable. NBC-TV, 16
FCC 2d 956 115 RR 2d 10651(1969). But like all others in this area, I believe
that this ruling is su.i generis. And, while I note that the court has not acceded
to this position on the general issue (see Friends of the Earth v. FCC, supra.),
this aspect was not before the court, and I continue to regard it as inapposite
precedent here. I am also told that there was a staff ruling several years
back on an urgent fairness matter, and a 3-to-1 time ratio was considered not
unreasonable in that case. But, clearly, a single staff ruling cannot be equated
with lull or proper Commission consideration in so thorny an area.

And I strongly suspect that the issue has not been resolved precisely because
it is so thorny. I for one find it impossible to feel very confident or secure
about a process that relies on the stop-watch approach — that is, making
judgments, and then quantifying the category into which each presentation falls.
And this is only the beginning. There are such additional ramifications as the
time and style of the various presentations (does a prime-time spot count two
times more heavily than a mid-morning interview'? three times? or ten times?),
the size and make up of the audience, and (as NBC urges in this case) the
relative weight that should be accorded n indirect, commercial announcement
as against the direct rebuttal that would be afforded under a remedial fairness
doctrine ruling. And how do we take into account the fact that a broadcaster,
like any good journalist, stays with a hot issue until it's resolved — do we
simply adopt an arbitrary cut-off? It might even be argued that we have to
consider the dial switching habits of the average viewer — which means that
only rarely does he recall where he viewed which side of what controversial
issue! The road here could lead to a series of decisions with enough variables
and shadings to rival a medieval religious tract.
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Without driving the point into the ground, this clearly is poor policy.By contrast, good administrative practice dictates that both licensees andthe public should know what the pertinent criteria are and thus be able to makerational forecasts about their courses of action. See Friendly, The FederalAdministrative Agencies: the Need for Better Definition of Standards (HarvardUniv. Press, 1962). Absent such clear and understandable criteria, •Commis-sion rulings tend to become simple recitations of the variables in each case,and a judgment that the action was reasonable or unreasonable — period. Ifear that, under present circumstances, both licensees and the public can onlyfall back on prayer to divine the Commission's intent.

Additionally, the Commission has consistently and rightly striven to avoid theposture of a super-broadcast journalist. See Hunger in America, 20 FCC 2d143 [17 RR 2d 6741(1969); Democratic National Convention, 16 FCC 2d 650[15 RR 2d 7911(1969). I question whether a process of categorizing and quanti-fying presentations, times, and formats, in order to rule on the reasonable-ness of a licensee's judgment, does not involve the Commission too deeply inday-to-day journalistic practices. More important still, I must questionwhether it is appropriate for an agency of the government, even with the bestof good faith, to get so involved.

On the other Land, there is obviously another side to be considered. Supposea licensee were clearly and patently to devote 100 times more exposure to oneside of an issue than to any other side? Or 50 times? Or any other clearlyunreasonable disparity? Such a disparity surely could not be said to consti-tute "reasonable" opportunity, and this agency must be able and willing totake corrective action. But then it becomes a question of where the lineshould be drawn, and what process would be appropriate for agency reviewand remedy — and we are back full c,rcle.

It may be that I exaggerate the difficulties. Perhaps, somewhere, there aregood and workable solutions waiting to be articulated. My purpose here is todirect attention to the problems, and I urgently request that interested partiesfocus on them in the overall Inquiry.

In light of Commissioner Johnson's concurring/dissenting opinion, I feel Imust add a few words at this point. He simply sweeps away the problems I'vebeen discussing with two approaches, both of them invalid. First, he assertsthat "fairness . . . is no more difficult to apply or to use in guiding men'sbehavior — than 'negligence', 'false and misleading', `tend to create .a mono-poly',. or `the reasonable man' ". He is right: these are all honorable legalconcepts. But none of them involve, as the case before us clearly does, freespeech or free press considerations. Commissioner Johnson wants to haveit both ways. In such recent cases as "The Selling of the Pentagon'', hecomes down hard on the inappropriateness of governmental intrusion into thejournalistic process; but here, where he urges the Commission to intrude ingreat detail into that same process, he has no problem. I can't grasp hisdistinction. This is a most sensitive area. And there is always the need totailor our actions with infinite. care — as we all recognized in two sua spontemodifications of our personal attack rules in order to avoid a "chilling effect"on broadcast journalism.

Our objective is clear: to promote "uninhibited, robust, wide-open debate." bymeans of Commission policies that do not unduly intrude into the broadcast
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process. For to do that would precisely frustrate our objective. Unlike
Commissioner Johnson, I believe it markedly serves the public interest, and
specifically the purposes of the First Amendment, to face the issue head on:
namely, is there some workable middle course?

Commissioner Johnson need not face that issue — and this leads to my second
comment on his opinion — because he has already opted for one of the extremes
He would adopt an "equal opportunities" approach with a vengeance, requiring
that NBC ". . . air additional programming against the Alaskan pipeline which
can reach the same audience as saw the original ESSO spots . . . with the same
force and with the same regularity as the original spots". In its ultimate logic,
this approach would involve a counter-announcement for every announcement,
back-to-back, and measuring to the same split-vibration on some "intensity"
scale. I will not repeat the reasons why, in my judgment, the approach Com-
missioner Johnson recommends in this case would signal the end of robust,
wide-open debate altogether. See discussion supra. It would be poor policy
and worse law. See §315(a); Green v. FCC, supra.

Finally, I turn to the resolution of the matter in the case before us. Because,
of course, the Commission must resolve the issue as best it can on the basis
of existing policies. I think it has.

The test is whether NBC has afforded reasonable  opportunity — whether the
American public has or has not been ". . . left uninformed" on one side of this
pipeline issue by NBC's actions. Further, the test is not what we would do as
broadcast journalists but whether we can say that NBC's actions here are of
such a nature that they may be termed arbitrary. I cannot find that to be the
case. If Ne are to prescribe criteria that w.)uld result in some other conclu-
sion, they must emerge from the Inquiry on the basis of overall considerations,
and not by yet another ad hoc determination in the confines of this narrow
adjudication.

APPENDIX

Following is an analysis by the Commission's staff of material broadcast by
NBC dealing with the general subject of the ESSO announcements during the
period June 7, 1970 through September 15, 1971. The amount of time accorded
each side of the issue, based upon the estimate of the staff, is given in minutes
and seconds. That which was believe to have favored the position set forth in
the ESSO announcements is listed under the heading "Pro" and that which
appeared to have advocated a contrasting view is listed under "Anti".
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Date of Broadcast Pro Anti

June 7, 1970 4:40 5:35
September 10, 1970 :20 1:00
January 13, 1971 :06 :15
February 14, 1971 :10
February 16, 1971 :49 1:05
February 24, 1971 :15 1:30
February 28, 1971 1:32
June 4, 1971 1:58
July 11, 1971 :27 2:15
August 6, 1971 :45 1:10
August 26, 1971 :15
September 15, 1971 8:00

Totals 10:52 21:15

OPINION OF COMMISSIONER NICHOLAS JOHNSON
CONCURRING IN PART AND DISSENTING IN PART

The question of the desirability of building a pipeline across Alaska is, to
borrow from the rhetoric of the law of the fairness doctrine, "a controversial
issue of public importance."

Standard Oil of New Jersey (ESSO) favors the pipeline. The Wilderness
Society and Friends of the Earth oppose it. NBC has carried programming
and commercial announcements regarding the issue. The Wilderness Society
aid Friends of the Earth, the compllinants, believe NBC has violated the
fairness doctrine and urge that the FCC order the network to provide more
time for the presentation of complainants position.

On June 30, 1971, the FCC ruled that the commercial spot announcements
presented by ESSO were the presentation of one side of a controversial issue
of public importance and therefore should be counted along with the program-
Ming of NBC in evaluating the balance in the network's presentation. NBC has
asked for reconsideration of that decision. The majority denies NBC's
request. I concur. However, the opinion of the majority, and the separate
opinion of Chairman Burch — finding NBC to have complied with its fairness
obligations — warrant some comment.

There are a number of issues before us that need to be separately addressed
to he fully understood.

The fairness doctrine requires that a licensee (or network) accord a rough
balance in the presentation of various points .of view on a controversial issue
of public importance in its news and public affairs coverage. As of Septem-
ber 14, 1971, the majority — and I — agreed with NBC that it acted reason-
ably and in good faith in trying to achieve such a balance in its presentation
of the Alaska pipeline issue on its public affairs and news programs. It
should be made clear that no one has even suggested a "bias" or lack of
professionalism on the part of anyone associated with NBC news.
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The problem arises here because of the existence of the com
mercial spot

announcements — paid for by ESSO and carried by NBC — which w
e have

decided supported the construction of the pipeline.

Does the fairness doctrine apply only to programming? Th
e majorityhas ruled

not, that the commercials must be considered. I agree.

Can the fairness doctrine be complied with by merely
 including commercial

announcements along with the other programming in t
otaling up the balance?

NBC has, the morning of September 15, 1971, inform
ed the Commission it

has presented an additional eight minutes of anti-pipe
line programming (an

interview on the Today Show). Can such programming be fo
und to "balance"

commercials? The majority has ruled it can. I disagree.

An issue for this Commission to determine is "wheth
er the licensee can be

said to have acted reasonably and in good faith" in making
 certain judgments —

"as to whether a controversial issue of public importanc
e is involved, as to

what viewpoints have been or should be presented, as to
 the format and

spokesmen to present the viewpoints, and all the other facet
s of such pro-

gramming." 1/

An aspect of this task involves totaling up the number of m
inutes afforded on

both sides of the controversial issue in question, and then
 making a judgment

about the reasonableness of the licensee's balance. As mu
ch as I recognize

the fairly subjective nature of the process involved here, I m
ust say that I

feel that NBC has not acted reasonably in presenting both sides
 of the issues

involved ii the Alaska pipeline dispute. Accordingly, I cannot
 agree with the

majority's handling of this issue, and I dissent.

There is no doubt that NBC has covered the Alaska pipeline 
dispute in its news

and public affairs programming. Generally, NBC's coverage 
of this issue in

such programming has been balanced. On September 15, 19
71, NBC aired

the additional eight minutes of anti-pipeline news program
ming. The true

question we face, a question which the majority does not w
ant to admit must

be faced, is what effect these additional eight minutes of int
erview time has

on a situtation involving an otherwise balanced news present
ation and the

presentation of a number of spots giving only the proponen
t of one side of the

public controversy an unfettered opportunity to address and 
inform the Amer-

ican public on his own terms, with one of the most forcefu
l means of commun-

ication known to man (the TV commercial).

According to NBC, one or another of these ESSO announce
ments were presented

a total of 28 times on NBC between November 1970 and Apri
l 1971, during

Meet the Press, Saturday Night News, and Sunday Night N
ews. I assume that

these are 60-second spots, inasmuch as complainant's state
ment to that effect

in their letter in opposition to NBC's petition for recons
ideration is uncontra-

dicted by NBC. As such, they constitute 28 minutes of argu
ment for the

Alaska pipeline. Throwing all of the programming — news, 
interviews, and

1/ Fairness Doctrine Primer, FCC 64-611 (1964), Z.

Page 1034 Report No. 2439 (9 /29 /71)

•



WILDERNESS SOCIETY AND FRIENDS OF THE EARTH

spots — into the hopper, there is still a ratio of unbalance of approxi-
mately 2 to 1 for the pipeline. 2/

There are two questions. (1) What decisional significance does this ratio have?
Does 2 to 1 comply with the fairness doctrine? (2) Even if it does, can com-
mercials on one side be balanced by programming on the other?

It is important to begin by stating that our responsibility is not merely to total
up the pros and cons and decide the fairness doctrine issue solely according to this
arithmetic. Instead, of course, we are talking about the licensee's good faith
and reasonableness. No one questions NBC's good faith. What about their
reasonableness?

I think it would be useful to quote from NBC's own Directive on the fairness
doctrine:

"The various contrasting points of view on controversial public
issues are presented by NBC in regular and special news, discussion
and interview programs, under the standard of fairness. This gen-
erally meets the public interest goal at which NBC aims. That goal
seeks to provide the public with information on a balanced basis,
rather than to assure particular advocates with a means of personal
expression of their views. In many cases, adding to the NBC cover-
age of a controversial issue a paid-time presentation advocating a 
position on that issue might itself lead to imbalance. " (Emphasis
added.) 3/

Were it not for NBC's last-minute adc ition of eight minutes of "anti"—
programming on September 15, I believe that this excerpt from NBC's
own internal management directive alone would establish the fact that NBC
was unreasonable in not putting on programming against the Alaskan pipeline
to balance the force of the ESSO spots. NBC itself understood, in general,
the impact of such spots; NBC has been on notice since June 30, 1971, that
the ESSO spots presented one point of view on this controversial issue; thus,
NBC should soon have made time available to complainants or other responsi-
ble spokesmen for complainants' viewpoint. This would have been a procedure
consonant with NBC's own internal policies. What better minimal definition
do we have of the word "reasonable" than the licensee's own standard operating
procedure? This is not to say that NBC's or any other licensee's standard is
per se reasonable on the issue of licensee conduct under the fairness doctrine.
It is only to say that if the licensee fails to operate according to what it
determines to be in the public interest, there may be a prima facie case of
unreasonable conduct.

2/ This ratio is arrived at as follows: Pro, 10:52, 'Anti, 21:15 (news and
public affairs); Pro, 28 (spot announcements). Totals: Pro, 38:52;
21:15 (minutes).

3/ NBC's Petition for Reconsideration, Exhibit A.

-
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In Committee for the Fair Broadcasting of Controversial Issues, 25 FCC 2d

283 [19 RR 2d 11031(1970), we ordered the networks to give uninterrupted

rebuttal time to opponents of the President's Indochina policy, after we found

that the President's five national TV and radio addresses within a few months

had created an imbalance in network coverage of the war issue. However, in

a separate opinion, I addressed myself to a question I considered far more

important and significant than the narrow question of whether on a particular

issue the networks' coverage added up to "balance" under the fairness doctrine.

In that opinion, I described the impact of these Presidential broadcasts, which

represent, in the purest form, the concept of unfettered individual access to the

media:

"Each [of the President's speeches] was broadcast completely intact,

without interruptions, cuts, commercial insertions, or delays. There

were no questions asked of the President, either before, during, or

after his addresses. 4/

In this case, I would approach the issue of licensee reasonableness in a similar

manner to the way I advocated in the Committee for the Fair Broadcasting case.

When the proponent of one side of a "controversial issue of public importance"

purchases spot advertisements he shares many of the powerful aspects of the

Presidential address — his positions are "broadcast completely intact, without

interruptions, cuts, commercial insertions, or delays "; and the proponent is

asked "no questions . . . either before, during, or after" his spot. In this

circumstance I would ask whether the licensee satisfied his fairness doctrine

obligation by balancing this spot advertising campaign with an interview pro-

gram con,rolled and directed by a third part/.

The courts have ruled — generally reversing this Commission — that individual

citizens do, under some circumstances, have "access" to radio and television

stations for purposes of presenting their own point of view (without having to go

through the format of an interview, or the process of having a brief excerpt

presented on the news). 5/ The case before us goes nowhere nearly as far.

All it requires us to hold is that when a broadcaster does grant access to one

party to a c:ontroversial issue of public importance, he has created a fairness

doctrine obligationto grant direct access for the presentation of opposing

points of view as well. The purpose of the fairness doctrine is to insure "that

the American public . . . not be left uninformed. " (Emphasis in original.) 6/

4/ Committee for the Fair Broadcasting of Controversial Issues, 25 FCC 2d

283, 307 [19 RR 2d 1103] (1970).

5/ Red Lion Broadcasting v. FCC, 395 US 367 [16 RR 2d 2029] (1969);

BEM v. FCC F2d [22 RR 2d 2089] (DC Cir 1971).

6/ Green v. FCC, F2d [22 RR 2d 2022] (DC Cir 1971).
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Recognizing the impact on the individual, as he becomes informed, of

the unrestrained program such as the Presidential address or the commer-

cial spot, in short, recognizing the ability of these types of programs to

deliver an unimpeded, undiluted message directly from•speaker to listener
,

I would treat such direct-access programming differently from other informa
-

tive (and perfectly commendable) programming like the Today interview. It

cannot be simply thrown in with the other less powerful programraing form
ats

for purposes of evaluating the balance.

Thus, I believe that NBC should be instructed to place on the air additio
nal

programming against the Alaskan pipeline which can reach the same audien
ce

as saw the original ESSO spots — on Meet the Press, Saturday Night New
s,

and Sunday Night News — with the same force and with the same regularity
 as

the original spots.

Finally, a word about the Chairman's concurring statement.

The broadcasting industry has long ridiculed and fought the fairness doct
rine —

even its constitutionality, see, Red Lion Broadcasting v. FCC, 
395 US 367

[16 RR. 2d 20291 (1969). They will undoubtedly read the Chairman'
s statement

with delight.

It would be far preferable, in my view, if an unlimited-channel 
cable system

made access to "television" available to all corners. Then th
e need for regu-

lation of "broadcasting" would be more analogous to the "regulatio
n" of the

magazine industry. But we have not yet reached that day. We are
 still living

in a nation in which mass media, access to the minds of Americ
ans, is dispro-

pc rtionately controlled by a governrnmt-sanctioned quasi-monopol
y of tie three

commercial television networks and their affiliates in the larges
t markets. So

long as that condition persists the rationale for FCC regulati
on, including the

fairness doctrine, is as valid today as when Congress debated the 
issues in the

late 1920's and early 1930's and enacted the Communications Ac
t of 1934.

Of course, the fairness doctrine is subjective and difficult to 
enforce on a case

by case basis. But that's what the common law has been all 
about for centuries

And its creation is what commissioners and judges are paid to 
do. "Fairness,"

as it has been interpreted over the years, is no more difficul
t to apply — or to

use in guiding men's behavior — than "negligence, " "false and
 misleading, "

"tend to create a monopoly, " or the "reasonable man. " Any 
of these concepts

can be ridiculed and made to appear impossible of administ
ration — especially

by those who don't like their effect in the first place. But such is the stuff of

which "law and order" is made. It has worked pretty well.
 It should be

improved where it can be. But the anarchy that remains 
when it's disposed

of is a pretty poor substitute.

Finally, it is curious that when a case is difficult or impos
sible to resolve this

Commission usually disposes of it by concluding that the b
roadcaster wins. It

would be as unreasonable to propose that all difficult cases wi
ll be resolved in

favor of the complaining public interest representative. In fact, I propose we

do neither. I think we ought to continue to dispose of these cases as 
they come

along as best we can in light of the body of fairness doctrine l
aw created by the

courts and this Commission over the years. I dissent from the way we have

done so today.
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• 
are used by him or by his immediate office staff and they are not publishe

or otherwise made available to others within the agency.

•

•

Moreover, it should be pointed out that the Commission has never treated

these calendars as records of agency business, and that there is no statute,

Commission rule or directive requiring them to be kept for such a purpose.

In short, we believe these calendars, if indeed they exist, are the personal

property of the Commissioners and that they are not agency records. The

fact that the calendars may contain information pertaining to the Commis-

sioners' work does not, in our judgment, afford a sufficient basis for regard-

ing them as 'agency records subject to the dlsclosure requirements of the

Public Information Act,, We also believe that even though no law requires us

to maintain them in a confidential status, sound Commission policy and a

respect for the privacy of the officials involved militates against our furnish-

ing you with the requested portions

Accordingly, for the reasons set out above, the request for information filed

by Citizens Communications Center in behalf af its clients, Jose Trevino

et al., is denied

Sincerely,

/ Dean Burch
Dean Burch

Chairman

FCC 71-1285
74184

In the Matter of

Complaint of

WILDERNESS SOCIETY and
FRIENDS OF THE EARTH
Against National Broadcasting
Company regarding applica-
bility of fairness doctrine to
commercial announcements
sponsored by Standard Oil of
New Jersey (ESSO).

Adopted: December 23, 1971
Released: December 27, 1971

[510:315(G)(1), 510:315(G)(2)] Alaskan pipeline 

controversy; fairness doctrine.

The fairness doctrine does not require that the

issue of the need for developing Alaska oil

23 RR 2d Page 431
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reserves quickly arti the issue of the ecological
effects of transporting. ol from Al=iska by pipeline
be treated as independent cor.troversial issues to
be examined separately. The basic controversial
issue is the proposed construction of an Alaskan
oil pipeline„ NBC has reasonably determined that
the issue petitioners have wanted influenced is the
issue of pipeline construction. There is no indi-
cation that the pipeline opponents have not been
afforded a rea sona.ble °lope-ft-may to make all
arguments they regarded as significant. Wilder-
ness Society and Friends of the Earth, 23 RR 2d
431 [1971],

MEMORANDUM OPINION AND ORDER

By the Commission: (1:ommissioner Johnson dissenting and issuing a
statement; Commissioners H. Rex Lee and Reid
z.bsent, )

1. By Memorandum Opinion and Order released September 23, 1971, 31
FCC 2d 729 [22 RR 2d i 3231, we denied a petition filed by NBC for reconsidera-
tion of our earlier rulig of June 30, lic,71 thit the broadcast of certain com-
mercial a.nnoun.cement:; sponsored by Standard Oil Company of New Jersey
(ESSO) created fairnes3 doctrine obligations relating to the dispute over the
proposed construction ,3f n Alaskan oil pipeline. We held that the commer-
akal announcements in question did deal with the controversy surrounding the
Milrans-Alaqknn curthcr action was warranted
because NBC had a continuing program of broadcasting contrasting views on
the issue. We now have before us a further petition for reconsideration filed
by The Wilderness Society and Friends of the Earth on October 22, 1971, in
which it is requested tft-2.at we determine whether NBC has broadcast an
adequate amount of programming on the issue of the need of developing
Alaskan oil reserves quickly. The petition is opposed by NBC..

2. The essential argument made by the petitioners is that the Commission
has found that the pipeline controversy involves two separate issues: (i) the
need for developing the oil reserves in Alaska at this time, and (ii) the
ecological effects which may ensue from such development, and that we must
determine separately whether NBC has complied with the fairness doctrine
with respect to the first of these 'issues. We do not agree. The clear tenor
of our prior treatment of this matter has been that the basic controversial
issue involved is the proposed construction of an Alaskan oil pipeline. While
we have recognized that the parties to the dispute were in disagreement over
both the need for developing Alaskan oil reserves quickly and the ecological
effects of transporting oil from Alaska by pipeline, we have not suggested
and do not believe that these two facets of the basic problem should be treated
as independent controversial issues to be examined separately under the

•
Page 432 Report No, 25-1 (1/5/72)
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fairness doctrine, 1/ NBC, we think., has reasonably determined thi.t
 the

issue the petitioners have wanted influenced is the ISS ie of pipeline constru
c-

tion. As the licensee points out, the petitioners have considered the time

element important in terms of a governmentai decision to grant land use

permits for the pipeline. What is important, therefore, is that the spokesmen

for the opposing viewpoints on the merits of the pipeline be afforded a 
reason-

able opportunity to express therr views. The particular arguments to be

made and issues to be raised are matters to be determir.ed by the pa
rties, and

there is no indication here that the pipeline opponents have not been af
forded

a reasonable opportunity to make all arguments they regarded as significant.

This is not a case of the sort mentioned in Letter to NBC, 25 FCC 2d 735

[20 RR 2d 301] (1970), where a licensee has made two important point
s in

discussion of an issue and then afforded time only for discussion of 
contrast-

ing views on one of the points, rejecting fairness requests on the other
 point.

We therefore decline to grant the requested relief,

3. Accordingly, it is ordered, that the petition for reconsideration filed b
y

The Wilderness Society and Friends of the Ea rth is denied.

DISSENTING OPINION OF COMMISSION:i211 NICHOLAS JOHNSON

Again we are faced with the issue of NBC's ccmpliance with the Fairness

Doctrine after its broadcast of several commcials dealing with the 
Alaskan

oil discoveries.

Six months ago we decided that NBC had erred in not treating the issu
es pre-

sented in these advertisements as controversial issues of public importa
nce.

Three months ago we denied NBC's petition for reconsideration of the 
earlier

ruling, but ruled, over my dissent, that NBC had complied with its 
obligations

under the Fairness Doctrine to provide reasonable coverage to both
 sides of

the controversy.

On October 22, 1971, the petitioners, Wilderness Society and Frien
ds of the

Earth, filed a request that we reconsider one aspect of our September 23,

1971 decision, Their claim is that we erred in limiting the scope of the

"controversial issue of public importance to whether the Alaskan pipeline

ought to be built.

In our June 30 decision, we stated that:

'The quoted advertisements appear to raise issues concerning (i)

the need for developing the oil reserves in Alaska 3.t this time and

(ii) the ecological effects which may ensue from such development.

1/ Our finding in the September 23, 1971 opinion that an advertisement wh
ose

thrust was America's alleged urgent need for oil was germane to th
e

controversy, was a finding of relevance to the pipeline issue. That

finding does not support petitioners' contention that the opponents of the

pipeline must be afforded ifidepe:.clent response o:: tile 'energy crisis

issue.
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. • • On the basis of the informatio
n before us, we cannot find

the programs cited by you [NB
C] afforded reasonable opportm

ity

for the presentation of contrast
ing views to those presented i

n

the commercials, e. g• , the p
ossible adverse ecological and

environmental effects and the 
possibility of obtaining oil els

e-

where. " 1/

In our September 23 decision, 
we stated that: "In this case, 

the ESSO

advertisements refer to oil d
evelopment in the far North and

 discuss both the

need for rapid development of o
il deposits and the ecological 

impacts of such

development. " 2/ However, l
ater in that opinion, at par. 10,

 we limit the

discussion of NBC's complianc
e with the Fairness Doctrine t

o the single issue

of whether the oil pipeline ough
t to be built.

In a separate dissenting and con
curring opinion, I argued that

 NBC had failed

to comply with the Fairness Do
ctrine b.,/ failing to p:•esent sufficient 

program-

ming (of the spot-advertisemen
t nature) putting forward the 

arguments against

building the pipeline. In that opinion, I did not addre
ss myself to the issue of

the need for developing oil rese
rves in Alaska.

Clearly, from the opinons of J
une 30 and from the major p

ortion of the

majority opinion of September 
23, this Commission defined t

wo separate

issues — both the desirability o
f building the pipeline and the 

need to develop

Alaskan oil reserves, Abruptl
y, in the midst of the Septem

ber 23 opinion,

the Commission reversed its f
ield and limited the d scussion

 to the pipeline

4110sue. It did so without explanation. 
Now, in the majority's opinion

 today,

tiere Is a lamc attompt to cove
r its elusive tracks:

"The clear tenor of our prior t
reatment of this matter has b

een

that the basic controversial i
ssue involved is the proposed 

con-

struction of an Alaskan oil pip
eline. While we have recognized

that the parties to the dispute 
were in disagreement over bot

h the

need for developing Alaskan oil
 reserves quickly and the ec

ologi-

cal effects of transporting oi
l from Alaska by p:peline, we 

have

not suggested and do not beli
eve that these two facts of the

 basic

problem should be treated as 
independent controversial iss

ues

to be examined separately u
nder the fairness doctrine.

I do not believe that the majorit
y has adequately explained w

hy, in mid-stream,

the issues were narrowed. While we are not inextricably 
bound by our prior

decision to consider this a tw
o-issue controversy, unquesti

onably we have the

legal obligations to explain in 
rational, reasonable terms ou

r change-of-

mind. We are not allowed the 
luxury of deciding the same c

ase one way on

Monday and the other way on T
uesday. Melody Music, Inc. v. FCC,

 345 F2d

1/ Wilderness Society and Frien
ds of the Earth, 30 FCC 2d 643

, at 646

[22 RR 2d 407] (1971),

flik/ Wilderness Society and Friends
 of the Earth, 31 FCC 2d 729

, at 733

[22 RR 2d 1023] (1971).
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730 [4 RR 2d 2029) (DC Cir, 1965); Burinska v. NLRB: 357 FRI 822

(DC Cir. 1966), Similarly, I do not believe that — in the same proceeding —

we can make a conclusion of law in Monds.',-- s opinion and reverse it in

Tuesday's, without making an adequate, rational explanation. "[Tlhe

Commission , must explain its reasons and do more than. enumerate

factual differences , . 3/ Nor is it legally sufficient for the Commission

to say 'Black is white, because we say it is, which is the way today's

majority opinion seems to read.

We are not required to grant a petition for reconsideration, but the fact is th
at

we have made an error of law in this case, and we are required to corre
ct

that error.

If my own position on September 23 Traist be interpreted as an accepta
nce of

the majority's definition of the (narrowed) issue then I was also in 
error. I

would correct that error by granting the petion for reconsideration in t
his

case, and asking the parties for their comments on NBC's coverage of the

issue of whether there is a need to develop the Alaskan oil reserves at 
this

time.

Accordingly, I dissent.

In the Matter nf

American Telephone & Telegraph

Co. Charges for Domestic Tele-

phone Service AT&T Transmittal

Nos, 10989, 11027

Adopted: December 21, 1971

Released: December 23, 1971

-FCC 71-1284
74162

Docket No. 19129

[510:201, 510:202, -10:204, 510:205] Rate

investigation discontinued.

Phase II investigation into matters that could

affect the revenue requirements of the Bell

System, including the reasonableness of Western

Electric's prices and profits, and the amounts

claimed by the carriers for investment and operat-

ting expenses, and examination of the internal

rate structure of the interstate and foreign mes-

sage toll telephone service, is discontinued. The

3/ Melody Mi:sic, Inc. v. FCC, 345 F2d 730, at 73 (DC Cir, 1965).
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Before the
. FEDERAL COMMUNICATIONS COMMISSION

-Washington, D.C. 20554

•
.In the Matter of

The Handling,of.Public Issues Under.
the Fairness Doctrine and the Public
Interest Standards of the Communica-
tions Act.

Part III: 'Access to the Broadcast Media
as a Result of Carriage of
Product Commercials

•

Docket No. 19260

.STATEMENT OF THE FEDERAL TRADE COMMISSION

A. Introduction 

The Federal Trade Commission submits this statement

to the Federal Communications Commission as an expression

of its views with regard to Part III of the FCC's Notice.

of Inauiry concerning the Fairness Doctrine, i.e., that

part of the inquiry entitled "Access to the Broadcast

Media. as a Result of Carriage of Product Commercials".

As an agency with substantial responsibility for and

experience with the regulation of advertising practices

and the development and enforcement of official policy

respecting the impact of advertising upon the economy,

the Federal Trade Commission believes that it has infor-

mation and views that are relevant to this proceeding,

specifically with regard to the economic nature and

market impact of broadcast advertising and with regard



to appropriate governmental responses to these aspects

of advertising. The following comments express the

Commission's support for the developihg concept of

"counter-advertising", or the right of access, in

certain defined circumstances, to the broadcast media

for the purpose of expressing views and positions on

issues that are raised by such advertising. Although

the Commission recognizes the potential complications

and various difficult problemswith regard to iMplemen-

tation and possible ultimate effects, •the Commission

is of the view that some form of access for counter-

advertising would be in the public interest.

None of the comments contained in this statement

should be construed to indicate the Commission's views

or position with regard to any issue involved in any

adjudicative matter. Indeed, this presentation is

based on policy considerations, and avoids specific

examples of the general points conveyed in order to

prevent any possible prejudgment of cases before the

Commission in an adjudicatory posture.

B. Magnitude of the Problem 

While much has been said in submissions by other

parties concerning the social and cultural impact of
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broadcast advertising upon the national character,

relatively little attention has been paid to the

economic role of advertising apd its proper place

as a pro-competitive and pro-consumer 7force in a

free enterprise economy. It is, however, from this

latter perspective that the Federal Trade Commision. •

approaches the question of determining a responsible,

effective governmental posture vis-a-vis broadcast

advertising. While others have sought additional

or different access rights premised upon a social or

'cultural view of advertising, such considerations

are beyond the scope of this statement.

It would be difficult to overstate the significance

of the advertising mechanism in the modern free enter-

prise economy. To a society that values highly

individual choice, the maximization of consumer

welfare, and technological progress, fair and

effective advertising must be of critical importance.

The technique of advertising permits producers to

speak directly to purchasers concerning these major
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economic decisions. This opportunity enables the

consuming public to IDe sufficiently informed of the

•
range of available options to be in a position,

without extetnal aid, to define and protect their

own interests through marketplace decision-making.
•

Advertising further provides sellers both a vehicle

and an incentive for the introduction of new products

and new product improvements.

It is.beyond dispute that for a host of consumer

goods; broadcast advertising plays a predominant role

in the marketing process. In 1970, advertising

expenditures in this country totaled almost $7 billion,

or approximately $115.00 per family in the United

States. $3.6 billion of this sum, or about $60.00

per household, was devoted to broadcast advertising.

The vast bulk of all broadcast advertising--$3.2

billion, or $52.00 per family--was television adver-

tising.

Broadcast advertising is dominated by a relatively

few major companies. In 1970, fewer than 100 firms

accounted for 75% of all broadcast advertising

expenditures. Ten firms were responsible for over

22% of all broadcast advertising expenditures, and

the comparable figure for television advertising is
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even higher. The top ten television advertisers spent

almost one-quarter of the money spent for television

advertising; the top five alone accounted for over 15%.

Moreover, mOre than half of all TV broadcast advertising

expenditures were accounted for.py five product categories

--food, toiletries, automotive products, drugs, and

soaps and detergents--and the figure would have been

even higher had cigarette advertising been included.
•

Significantly, sales presentations for these products

often.raise issues, directly or implicitly, that relate

to some of the nation's most serious social problems--

drug abuse, pollution, nutrition and highway safety.

Much of advertising is truthful, relevant,

tasteful and - taken as a whole - a valuable and

constructive element in this nation's free competitive

economy. On the other hand, it is widely asserted that

advertising is capable of being utilized to exploit

and mislead consumers, to destroy honest competitors,

to raise barriers to entry and establish market power,

and that there is a need for government intrusion to

prevent such abuses.

It is plain that television is particularly effective

in developing brand loyalties and building market
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•

shares. The careful combination of visual and sound

effects, special camera techniques,' the creation of

overall moods, and massive repetition can result in.
•

a major impact upon the views ana habits of millions

of consumers. Thus, television has done more for

advertising than simply providing animation to the

•
radio voice; it has added a new dimension

. 
to the

•
marKeting process."

Finally, advertising today is largely a

one-way street. Its usual technique is to provide

only one carefully selected and presented

.* Television is now "an intimate part of most people's

lives and is a major factor in affecting their attit
udes,

in bringing them information, and in setting their life 
•

styles." While House Conference Reoort on. Food, Nutrition

and Health, o. 2. See 3anzhaf v. F.C.C., 405 F.2d 1082

(D.C. Cir. 1968), cert. denied, 396 U.S. 642 (1969):

"Written messages are not communicated unless

they are read, and reading recuires an affirma-

tive act. Eroadcast messages, in contrast, are

'in the air' . . . . It is difficult to

calculate the subliminal impact of this per-

vasive propaganda, which may be heard even if

not listened to, but it may reasonably be

thought greater tb:an the impact of the written

word." 405 F.2d at 1100-01.

See also Caoital  Broadcastinc Co. v. Mitchell, Civ.

Action No. 3495-70 (D.C. Cir., Oct. 14, 1971), u
phold-

ing the constitutionality of the Congressional 
ban on

broadcast advertising of cigarettes.



aspect out of a multitude. of relevant product charac-

teristics. Advertising may. well be the only importan
t

form of public discussion where there pr
esently exists

no concomitant public debate. At times, this may

produce deception and distortion where 
theself-interest

of sellers in disclosure does not coi
ncide with the

- consumer's interest in information.

All of these elements of the modern-
day advertising

mechaniSm combine to endow broadcast 
advertising with

an enormous power to affect consume
r welfare.

C. The Role of the Federal Trade 
Commission in 

Advertisinc ?Eculaclon 

As a matter of first Priority, the
 FTC is committed

to a program designed to remedy 
the dissemination of

false advertising. Ads that are false or misleading

clearly possess the potential of 
conveying misinforma-

tion, distorting resource allocati
ons, and causing

competitive injury. The FTC is empowered to proceed

against such advertising and con
stantly strives to do

so, primarily by means of admini
strative litigation,

seeking various remedies that will
 vitiate the effects

of the challenged deception.

It is important, however, to r
ecognize two limita-

tions upon litigation as a tool in 
the regulation of



deceptive advertising. -First, litigation is generally

a lengthy and very costly device for the resolution of

conflicts and in many instances cannot be successfully

concluded until the damage has been done. Further,

the Commission's resources are far too small to permit

a formal challenge to every ca;e of deception coming
•

to its attention, and we may select priorities that

result in our neglect of some important instances of

advertiing abuse. -Second, the litigatiort prdcess may

be a relatively unsatisfactory mechanism for determina-

tion of the truth or accuracy of certain kinds of

advertising claims. As suggested below, some

advertising is based on "controversial" factual

claims and opinions, and litigation may fail to

resolve the controversies involved.

The FTC has recently undertaken to utilize a

supplementary tool for the encouragement of truth-in-

advertising. This technique is the systematic use of

information-gathering and public-reporting authority

under Section 6 of the FTC Act, in the form of a

program of submission, by all advertisers in selected

major industries, of substantiation for advertising

claims, for evaluation and use by the general public.

While this program alleviates some of the shortcomings

of litigation, it is nevertheless subject to two major
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limitations. First, this particular program can deal

effectively with only those claims that purport or

appear to be "objectively verifiable"; i.e., claims

which, if set forth carefully, must be based on and

supported by laboratory tests, clinical studies, or

other fully "adequate" substantiating data. Second,

this program also is limited by the extent of available

- resources, lien if the programsucceeds in its expressed

goal of seeking and then screening substantiating data

with respect to a different product line each month, it

will not reach most of the broadcasting advertising

that appears each broadcast season.

In addition to being truthful, it would be desirable

for advertising to be "complete" in the sense that it makes

available all essential pieces of information concerning

the advertised product, i.e., all of the information

which consumers need in order to make rational choices

among competing brands of desired products. Where the

advertising for a particularEroduct fails to disclose

the existence of a health or safety hazard involved in

the use of the product, or where it fails to provide

some other "material" informational element in a

circumstance in which such nondisclosure results in

a misleading impression concerning the advertised
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product, the FTC is empowered- to require clear and

conspicuous disclosure of the relevant warning or

other information, through litigation and/or rulemaking

procedures., 'Moreover, failure to disclose performance

or quality data in a manner that would facilitate
•

comparison of the value of all competing brands is

also within the power of the FTC to correct, at least

in those circumstances in which the nondisclosure

denies consumers the kind of information'which is

found.essential to the proper use of the advertised

product.

The FTC's efforts to foster "completeness" by

means of such disclosures is subject to two impedi-

ments. First, required disclosures must compete for

consumer attention with the advertiser's own theme

and message. Given the limitations of short commercials,

it is usually impossible to require inclusion of the

entire range of material information which consumers

need and should have for intelligent shopping.* Second,

* The average 30 second spot contains only one major
selling point. Yet the consumer may wish to make his or
her choice with regard to many products on the basis of
a potential multitude of relevant characteristics. See
Testimony of Thomas C. Dillon, Hearings on Modern
Advertising Practices Before the Federal Trade Commis-
sion, October 22, 1971, D. 322, 343. (All citations
from the Hearings on Modern Advertising Practices are
from the uncorrected transcrint, and may be supplemented
or conLradict hy oth,-2r (:I)pea:Ting elscwhcl-c
in the transcr'pt)



the FTC's efforts axe necessarily aimed at imposing

disclosure requirements Upon advertisers who may

believe their self-interest is hindered by the

dissemination of the information in question. In

such cases, one cannot expect the disclosures to

be presented as clearly or effectively as would be

the case of presentations by advocates who believe

in the infoLmation and want it to be used by viewers

and consumers.

D. The Role of Counter-Advertising 

The Commission believes that counter-advertising

would be an appropriate means of overcoming some of

the shortcomings of the FTC's tools, and a suitable

approach to some of the failings of advertising which

are now beyond the FTC's capacity. While counter-

advertising is not the only conceivable technique,

regulatory or otherwise, for ameliorating these

problems, it may be the least intrusive, avoiding as it

does the creation of additional governmental agencies or

further direct inhibitions on what advertisers can say.

Counter-advertising would be fully consistent with,

and should effectively complement, the enforce-

ment policies and regulatory approaches of the FTC,

to foster an overal] scheirle of recallation
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and policy which would deal comprehensively with many

important aspects of advertising, to insure with

greater certainty that advertising serves the public

interest.

Any attempt to implement a general right of access

to resnond to product commercials m
.
ust -allow licensees

a substantial degree of discretion in deciding which

commercials warrant or require access for a response.

Certainly, it is implicit in the foregoing discussion

that pot all product commercials raise the kinds of

issues or involve the kinds of problems which make

counter-ads an appropriate or useful regulatory device.

It is equally clear, however, that the licensee's

discretion should be exercised on the basis of general

rules and guidelines which should, inter alia, specify

the general categories of commercials which require

recognition of access rights.

The FTC believes that certain identifiable kinds

of advertising are particularly susceptible to, and

particularly appropriate for, recognition and allowance

of counter-advertising, because of characteristics

that warrant some opportunity for challenge and debate.

Such an opportunity has not been afforded sufficiently

by means of broadcast news or other parts of programming,
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and it is unlikely that it will ox can be so afforded

by such means at any time in the future. Hence, it
•

is believed that challenge and debate through counter-

advertising would be in the public interest with

respect to the following categories of advertising:

1. Advertising assertina.claims of product 
performance or charac7_eristics that exP1icit17 
raise contro,!ersial issues of current Public
importance.

Many advertisers have resoonded to the public's

growing concern with environmental decay by claiming

that.their products contribute to the solution of

ecological problems, or that their companies are

making special efforts to improve the environment

generally. Similar efforts appear with respect to the

public's concern with nutrition, automobile safety,

and a host of other controversial issues of current

public importance. While other approaches could, of

course, be devised, the most effective means of assuring

full public awareness of opposing points of view with

regard to such issues, and to assure that opposing views

have a significant chance to persuade the public, is

counter-advertising, subjecting such issues to "free

and robust debate" in the marketplace of ideas.

The FCC has apparently already recognized the

existence of Fairness Doctrine obligations with regard
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to this category of advertising. Hence, there is no

need for further discussion at this point.

2. Advertising stressing broad ecurrent themes, 
affecting the Purchase decision in a manner tnat
implicitly raises controversial issues of currant
public imooztance.

Advertising for some product categories implicitly

raises issues of current importance and controversy,

such as food ads which may be viewed as encouraging

poor nutritional habits,** or detergent ads which may
• •

be viewed as contributing to water pollution. Similarly,

some central themes associated by advertising with

* See In re ComPl'aint of Wilderness Society, Friends of 
the Earth, et al. (Esso), 31 F.C.C. 2d 729 (September 23,
Y971): see also Letter to National Broadcasting Co.,
'et al. (Chevron), 29 F.C.C. 2d 807, p. 7, n. 6 (May 12,
1971). •

** The White House Conference Report on Food, Nutrition
and Health, Page 179: "The gaps in our public knowledge,
along with actual misinformation, carried by some media
are contributing seriously to the problem of hunger and
malnutrition in the United States." The Conference
Report noted that some commercial messages in food
advertising which purport to be educational are in fact
counter-educational: "No other area of the national
health probably is as abused by deception or misin-
formation as nutrition." The report urged that action
be taken to reauire corrective information to the
public concerning any prior deceptive advertising.
"This action is necessary to counteract the tremendous
counter-education of our children by false and misleading
advertising of the nutritional value of foods, parti-
cularly on television."
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various product categories -convey general viewpoints

and contribute to general attitudes whieh some persons

or groups may consider to be contributing factors to

social and economic problems of our times. For example,

ads that encourage reliance upon drugs for the resolution

of personal problems may be consiCiered by some groups

to be a contributing cause of the problem of drug

misuse. Counter-advertising would be an appropriate

- means of-providing the-public with access to,fulI

discussion of all of the issues raised by the above

types of advertising, thus shedding light upon the

perceived effects of advertising upon societal pro-

blems.*

3. Advertisinc: claims that rest unon or rely

upon scientific t'remises which are currently

subject to controversy within the scientlfic

community.

Some products are advertised as being beneficial

for the prevention or cure of various common problems,

* Support for the anDlication of Fairness Doctrine rights to

this general category of advertising can be found in Friends 

of the Earth v. FCC, Dkt. 24,566 (D.C. Cir., Aug. 16, 1971):

"Commercials which continue to insinuate that the human .

personality finds greater fulfillment in the large car with

the quick getaway do, it seems to us, ventilate a !point of

view which not only has become controversial but involves

an issue of public imcortance. When there is undisputed

evidence, as there is here, that the hazards to health

implicit in air pollution are enlarged and aggravated

by such products, then the parallel with cigarette
advertising is exact and the relevance of Banzhaf in-
capable."
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or as being useful for particular purposes becausc of
special properties with regard to performance, safety
and efficacy. For example, a drug ma li be advertised as
effective in curing or Preventing various problems

and ailments. A food may be advertised as being of

value to various aspects of nufritional health or
. -diet. A detergent or household cleanser may be

advertised as capable of handling difficult kinds

of cleaning problems- - 
•

Such claims may be based on the opinions of some
members of the scientific community, often with tests

. -
or studies to support the oPinions. The problem with
such claims is that the opinions on which they are

based are often disputed by other members of the

scientific community, whose °noosing views are based

on different theories, different tests or studies, or
doubts as to the validity of the tests and studies used

to support the opinions involved in the ad claims.

If an advertiser makes such a claim in a manner that
implies that the claim is well-established and beyond

dispute, when in fact the claim is currently subject to
scientific controversv,.the advertiser probably would be

guilty of deceptive advertising, and the FTC is empowered

to take formal action to eliminate the deception.
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However, counter-advertising could .be a more effective

means of dealing with such cases. .For example, formal

government action against such claims might, on occasion

unfortunately create the misimpression of official

preference for one side of the controversy involved'

in the advertising. Counter-advertising would permit

continued dissemination of such claims while subjecting

them to debate and vigorous refutation, providing the

general :public with both sides Of the story 'on the

applicable issues. Such debate and discussion would

be a useful supplement to a continued FTC concern with

other forms of abuse of advertising in this general

category.

A. Advertisina that is silent about neaative 
aspects of the avertlsecl t-rocuct.

We have noted some shortcomings of the FTC's efforts

to foster "completeness" by imposing disclosure require-

ments. In these and other circumstances, the FTC

believes that counter-advertising would be a more

effective means of exposing the public to the negative

aspects of advertised products. This is especially true

for situations in which there is an open question as to

the existence or significance of particular ncgative

aspects.
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For example, in response to advei-tising for small

automobiles, emphasizing the factor of low cost and

economy, the public could be informe'd of the views of

some people, that such cars are considerably less safe

than larger cars. On the other hand, ads for big cars,

emphasizing the factors of safety and comfort, coul2

be answered by counter-ads concerning the greater

pollution arguably generated by such cars. In response

to advertising for some foods; .emphasizing,-Varidus

nutr.itional values and benefits, the public might be

informed of the views of some people that consumption

of some other food may be a superior source of the same

nutritional values and benefits. In response to adver-

tising for whole life insurance, emphasizing the factor

of being a sound "investment," the public could be

informed of the views of some people that whole life

insurance is an unwise expenditure. In response to

advertising for some drug products, emphasizing efficacy

in curing various ailments, the public could be informed

of the views of some people that competing drug products

with equivalent efficacy are available in the market at

substantially lower prices.

This list of examples could go on indefinitely, for

the existence of undisclosed negative aspects, or
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"trade-offs" of one sort or another is inherent in

all commercial products and thus in all advertising.

Rather than forcing all advertisers to disclose all

such aspects'in all of their own ads, it is more

efficient and more effective to provide for such

disclosures, to the maximum extent possible, throug

counter-advertising.

E. Imclementation of These Proposals 
•

While adoption of these suggestions may impose
•

additional economic and social costs, the extent of

such costs will largely depend on the mode of imple-

mentation. The FTC does not possess the expertise to

speak definitely on this point, but it would appear

that adoption of a variety of procedures and limita-

tions could minimize the costs involved in these

proposals, to a point where the countervailing public

benefit far exceeds any loss.

For example, the Commission recognizes that it may

be desirable to impose strict limits upon access rights

within each category. In addition to limitations on

the frequency and duration of replies in each category,

it might be appropriate to prohibit replies to particular

ads (as opposed to all advertising for certain product

categories), at least for some types of advertising

1
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problems. For example, with resoect to the problems

and issues raised by general ad themes, it might be.

appropriate to require replies to apply to all,

advertising involving the theme or product in question,

rather than being aimed at one particular ad or one

particular brand. Such a limitation, however, would

be inappropriate with regard to some othercategories,

such as "public issue" ads, that explicitly raise

controversial issues, of current public impptance in

connection with the marketing of particular brands.
•

Further, it is not essential that counter-

advertising be presented in the 30 or 60 second snot

format so frequently utilized for commercial adver-

tisements. In fact, that procedure might unacceptably

increase either the cost of commercial advertising,

thereby possibly raising barriers to entry into some

consumer goods industries, or the percentage of

broadcast time devoted to disconnected spots, thereby

increasing the proportion of broadcast time devoted to

'selling and decreasing the proportion devoted to

programming and entertainment. While there is reason

to doubt that regular news or public service programs

can effectively serve the counter-advertising function,

short spots are not necessarily the only alternative.
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For instance, licensees might make available on a

regular basis five minute blocks of prime time for

counter-advertisements directed at broad general.

issues raised by alI advertising involving certain

products, as a way of fulfilling this aspect of their

public service responsibilities..

Beyond these general considerations, it is only

appropriate that the Federal Trade Commission defer

to the Federal Communications Commission on,questions

that relate to the more precise mechanics of imple-

menting the concept of counter-advertising. That

these proposals are workable does, however, seem

clear both from a review of prior FCC experience with

application of the Fairness Doctrine to cigarette ads

and from the submissions in this proceeding by those

versed in the mechanics of implementing access rules.

We do, however, urge that the following points be

embodied in any final plan:

1. Adoption of rules that incorporate the guide-

lines expressed above, permitting effective access to

the broadcast media for counter-advertisements. These

rules should impose upon licensees an affirmative

obligation to promote effective use of this expanded

right of access.



•

-22-

2. Open availability of one hundred percent of

commercial time for anyone willing to Tey the specified

rates, regardless Of whether the part/ seeking to buy

the time wishes to advertise or "counter" advertise.

Given the great importance of product information,

product sellers should not poses monopolistic

control by licensees over the dissemihation of such

information, and licensees should not be permitted to

discriminate against counter-advertisers willing. to

pay, plely on account of the content of their ideas.
•

3. Provision by licensees of a substantial amount

of time, at no charge., for persons and groups that wish

to respond to advertising like that described above

but lack the funds to purchase available time slots.

In light of the above discussion, it seems manifest

-that licensees should not limit access; for discussions

of issues raised by product commercials, to those

capable of meeting a price !determined by the profita-

bility of presenting one side of the issues involved.

Providing such free access would greatly enhance the

probability that advertising, a process largely made

possible by licensees themselves, would fully and fairly

contribute to a healthy American marketplace.
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