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I've been called a lot of names since becoming the Director of OTP.

The one that has intrigued me most is "Czar of the Airwaves." I've

thought about this and have concluded that having a government

broadcasting czar would be in the public interest. If you will

indulge me for a bit, I will try to explain why.

The knowledgeable people in this country--our elite citizens--realize

the basic flaw in our broadcast system: Broadcasting is just too

important to be left in private hands. Instead, the Government should

control what the people see and hear--for their own good, of course.

There are a lot of ways we could do this. We could nationalize the

broadcast industry and run it ourselves. But it would be easier to

leave broadcasters in place and simply make them agents of the govern-

ment. Then broadcasters, as the government, would be subject to First

Amendment restrictions but would have no First Amendment rights.

In short, the rights of listeners and viewers would be paramount. Of

course, no individual would have the right to express his views on the

air, or see any particular program. You see, it is the people as a

whole who have free speech rights on the airwaves. Government alone

can be trusted to control programming, in order to make broadcasting

function consistently with the First Amendment.

Once the rights of the viewer and listener are firmly established, no

matter what the problem may be, the Government can readily solve it.

What about the constant pressure for higher quality programs? Govern-

ment could simply require greater percentages of broadcast time for

drama, ballet, opera, and blue grass music. Is there concern about

v:_dence on the home screen? Government could rule all violent
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programs off the airwaves. If news and football must be kept,

however, we could require warnings that they may be injurious to

the viewer's mental health. Is there a groundswell of opinion

against ads in children's programs? Government could forbid broad-

cast advertising for any product that may appeal to children. Do

many believe that the consumer's anguish could be alleviated by

counter advertising? A responsive government could handle this by

making advertisers buy spots for split-screen presentation--one half

for the ad and one half for the counter. Is there a clamor for

personal access to the broadcast media? Government could respond to

it by using the old soapbox technique, only Government decides who

gets on the soapbox for what purpose. We'd rely on the stations'

traffic departments to schedule appearances and to make sure that no

one's right to be heard in prime time is infringed.

Of course, there will be some drawbacks to this type of broadcast

system. The programming may turn out to look, in fact, like a typical

license renewal application. That is, it may consist of programs that

the,government thinks are in the public interest, but do not attract

audience attention or advertiser support. If this happens, we may

need to subsidize broadcast stations to keep up the flow of programs

that are good for the public. Talk about real public broadcasting!

But discounting the drawbacks, there could be a lot of advantages for

broadcasters. in the Czardom. For example, broadcasters would be

relieved of the time-consuming responsibility of exercising judgment
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and discretion in serving the public interest, there would be no

need to limit multiple ownership and cross-ownership, no need to

assure that the best qualified person has the license, and no need

for license renewals. In the words of a famous broadcast personality:

"Try it, you'll like it."

That's enough fantasy. Let's get back to reality. I'd like to talk

about two current matters--a pending Supreme Court case and a regula-

tory proposal. The court case involves a group called Business

Executives Move for Vietnam Peace (BEM) and its attempt to purchase

anti-war spot announcements. The Supreme Court will be reviewing a

decision of the D.C. Court of Appeals, which states that broadcast

licensees are agents of thegpvernment --in effect, are the govern-

ment--for First Amendment purposes. The decision in this case may

well determine whether the government-controlled broadcast system I

described is only my fantasy or your future reality.

Most public discussion of the BEM case has centered on the result

which required the sale of some broadcast time for editorial-type ads.

But, as with most Supreme Court cases, the implications will be much

broader. Without getting too deeply involved in the legalities, let

me explain. We would not expect to see a BEM-type result if a news-

paper were involved in the case rather than a broadcast station. A

privately-owned newspaper or magazine can't violate anyone's First

Amendment rights by refusing to print a letter to the editor or run

an editorial ad. That's because the courts have held that the private
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sector enjoys the benefits of the First Amendment and only govern-

ment is subject to the restrictions.

Until BEM, it was thought that the different treatment accorded the

print media and the broadcast media was constitutionally justified

because of the scarcity of spectrum space. That was a rationale

that left broadcasters separate from the government and entitled to

most of the benefits of First Amendment protection. But the Appeals

Court in BEM moved far beyond the spectrum scarcity approach to create

a new rationale for singling out the broadcast media for unique treat-

ment under the Constitution. An outline of the BEM reasoning goes

like this: (1) Broadcasting is now the most important public forum;

(2) the content of such an important medium must be regulated for

the public to derive full benefit from it; (3) the First Amendment

barrier to content regulation of a communications medium does not

shield government activities; and (4) therefore, content can be

regulated if broadcasting is found to be the government for First

Amendment purposes.

However, the logic the court relied on to make this key finding is

a tautology--that is, true simply because its truth is asserted. The

BEM tautology is that, in the past, something unique about broad-

casting justified extensive government involvement, now the extent of

government involvement is the thing that makes broadcasting

unique. This kind of logic is specious and cannot support unique

treatment for broadcasting under the Constitution.

•
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When the faulty logic of the BEM case is exposed,
 all that remains

is the effort to control content in broadcasting
 because it is an

important and effective communications medium,
 and this effort,

the Constitution forbids. The court made this effort simply to

create a personal right of access mechanism for th
e broadcast media.

But, in using a government instrumentality theory
 to accomplish this,

the end result is an abridgeable right of access--abri
dgeable

discretion of the government. There may indeed be legitimate

at the

reasons

for creating a right of access to broadcasting.
 If so, it should be

a right that does not depend on government discret
ion for its imple-

mentation. Furthermore, it should be created under clear leg
islative

guidelines and not under a conceptual approach that disto
rts the

First Amendment protections of broadcasting simply as a
 convenience.

This same type of approach also underlies the recent

proposal of the Federal Trade Commission (FTC). 
The

time be given to discuss advertising claims t
hat are

the scientific community, or to discuss the 
negative

counter advertisin

FTC proposed that

disputed within

aspects of

advertised products. What this boils down to is that there 
would be

government-controlled access to the broa
dcast media to state a personal

opinion on almost any matter. Although this proposal was made in the

FCC's Fairness Doctrine inquiry, it has li
ttle to do with that Doctrine

Rather it would shape the Doctrine into a n
ew tool to regulate adver-

tising, and thereby expand it far beyond 
what was originally intended

and is now appropriate.

r-
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The Fairness Doctrine has usually been justified as serving the need

to inform the public cn important issues in a balanced manner. But

this is not the goal of counter advertising. That goal is to give the

consumer more realistic information about the products he is being

urged to buy. That's a fine objective. It's the objective of the

FTC's regulation of deceptive and misleading advertising in all media.

But it's not a goal that the Government should try to achieve through

content regulation of the broadcast media. There are substantial

practical problems involved in implementing counter advertising via

that route that the FTC never considered. Free access could be

required to respond to almost any broadcast ad. Any one of them could

cut into broadcast time and set off a barrage of charges and counter-

charges, resulting in a bewildering clutter of opinions. Equally

important, the counter advertising proposal could not be sustained in

the courts without faulty logic similar to the reasoning in the BEM

case. How else could a broadcaster be forced to provide free access?

Once access were provided for the counter advertising purpose, neither

practical problems nor the dangers of faulty logic are likely to pre-

vent this government-controlled access right from being applied to

programs as well as ads. It's not as farfetched as it may sound.

How would the courts respond to claims that a weekly series on the FBI

suppresses negative aspects about this agency; or that the doctors and

lawyers appearing on the audience's favorite programs are not repre-

sentative of thosethe average viewer meets; or that Sesame Street's 

Cookie Monster encourages poor eating habits and Big Bird is a male
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chauvinist pig. It could get so bad that Archie Bunker could kickoff

the broadcast week on Saturday nights and the rest of the week would

be devoted to rebuttals. Some may think that the public wants endless

debate on the merits of aspirin, household cleaners, the FBI and Marcus

Welby, but I hardly think that an infinite variety of charges and

counter charges is what the public wants or what advertisers will under-

write.

As with all discussions of broadcast regulation, and its theory and

practice for fun and profit, we eventually get around to the public,

and ask about the government's and the broadcaster's responsibility

to the listeners and viewers. Some seem to believe that broadcasters

and the public sit at opposite ends of a seesaw and as broadcasters

lose their freedom, the public's freedom is increased. But this is a

dangerous and grossly oversimplified view. It tempts those who hold

it to back into a broadcast system in which the government decides

what the audience sees and hears. However, it is one thing to back

into this type of system and quite another thing to advocate its adop-

tion purposefully. It is particularly distressing, in this regard, to

see an FCC Commissioner acting as one of the most strident proponents

of this type of system. Does Commissioner Johnson consciously realize

where his advocacy will take us, or is he so dazzled by his own

rhetoric that he fails to see the consequences? When he charges some

broadcasters and some government officials with activities running the

gamut of morality from child molesting to murder, is this merely the
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latest escalation of rhetoric or is it a calculated device to enlist

public support for the denial of constitutional rights to broadcasters?

In any event, no one should be led blindly to a government-controlled

broadcast system by proponents of an elitist philosophy that mas-

querades as populist, while presuming that government knows what's

best for the people.

Of course there is room for improvement in many aspects of broadcasting.

But in the areas that I have discussed today, the broadcaster and the

public he serves are on the same side, and the broadcaster's loss of

independence diminishes us all.

The problems I have discussed today are complex. I honestly do not

have the complete solution to all of them. But I do not feel too badly

about it, because I don't think anyone does. I do know that the

status quo has slipped beyond our ability to bring it back and there

are no simple changes to be made. Change must come, but it must be

orderly and it must be planned responsibly. Perhaps it is too late for

this. Maybe it is too late to preserve the private enterprise system

of broadcasting in our country. This Administration hopes not. We

hope that it's not too late to fight for freedom in broadcasting. For

when we do so, we preserve the public's interest in a free press and in

a medium of expression that is open to diversity and change.
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I am always glad to have the opportunity to re
turn to

California. It may be true what they say about Maine

in regard to our national elections. But in many phases

of our national life, we have to look
 to California to

see the future trends.

I have read of the accomplishments of t
he cable industry

here in California and have also kept
 in touch with some

of your future plans. The development of the potential

of cable communications is a challengi
ng task, and I

commend your efforts at meeting this challe
nge.

However, the development of the cable televis
ion industry

cannot proceed much further until it is 
put on a solid

structural foundation. Right now cable television is

suffering from an identity problem. What type of business

are you? Are you a public utility?' Are you an adjunct to

the broadcasting business? Are you merely in the business

of laying copper arid stringing wires? Are you in the pay

television business? Are you multi-channel broadcasters?

Is this one business or many separate businesses?

It is important that the cable industry's identity 
crisis

be cured. The public wants to know what services the



•

- 2 -

cable industry will provide; the Government needs to k
now

what kind of industry it is going to regulate; and
 the

financial community wants to know in wha
t kind of business

it is going to invest.

In order to answer these questions,
 a number of thorny

policy issues must be resolved. 
Both the Office of

Telecommunications Policy (OTP) and th
e Cabinet committee

on cable television have exhaustiv
ely studied these

issues and have sought solutions w
hich will result in a

more up-to-date regulatory framew
ork for both cable and

over-the-air broadcasting.

These policy issues cannot be post
poned. And it is

important that resolution come 
in the form of legislation

from Congress. If there was ever any doubt as to the

necessity for Congressional legi
slation in this area, it

was dispelled by Supreme Court
 Chief Justice Burger. The

Chief Justice recognized-the imm
ediacy af the problem and

the need for Congressional res
olution when he stated in

the Midwest Video case: "The almost exRlosive development

of CATV suggests the need of a compreh
emsive reexamination

of the statutory scheme as it relates
 to this new develop-

ment, so that the basic policies are conside
red by Congress

and not left entirely to the Commission and the c
ourts."
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In enacting this legislation, Congress should bear in mind

two important principles that have been distilled from

past experience with legislation in the regulatory areas.

First, it is dangerous enough to give vague mandates to the

regulatory agencies when drafting legislation dealing with

fixed technologies. And when you have to deal with a

rapidly expanding technology like cable, the problem

becomes even more complicated.

The legislation, therefore, should not be cast in any

permanent mold but rather should allow for the evolving

status of cable. This could best be done by Congress

defining specifically what the public interest is in this

area and also the scope and limits of the FCC's jurisdic-

tion. Thus the FCC would have clearly defined regulatory

standards to follow. Moreover, the, statute would be

flexible enough to accomodate itself to the changing face

of broadband communications technologies.

Second, the legislation should come in one comprehensive

legislative package and not be done on a detail-by-detail,

"as need arises" basis. If Congress were to adopt this

piecemeal approach, the cable field would be replete with
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a number of very specific bills dealing with particular

problems at particular points of time. The result would be

a complicated set of rules and regulations and the total

absence of any comprehensive policy standards and goals to

guide the FCC.

Along with the development of a legislative framework for

cable itself, the copyright issue is of immediate

importance. This problem stands squarely in the way of

any long-range development of the cable industry and must

be resolved in the near future. The Administration is

firmly committed to a regulatory structure for cable and

over-the-air broadcasting that is positnd on free and open

competition. But this competition must be fair; and until

this copyright issue is resolved, the possibility—and the

appearance--of unfair competition by cable operators

remains. An equitable solution to .this copyright problem

must be found.

In legislation dealing with the cable medium in
 its own

right, two of the most important issues ar
e access, and

the division of regulatory responsibilities.

The access issue must be resolved. Everyone agrees that

no private entity should be allowed to control all 
the
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cable channels in a given community. The problem is in

developing a flexible means for preventing such potential

concentrations of power.

There are three major policy options available to the

Cabinet committee and OTP for dealing with cable monopoly

problems. One option would be for cable companies to be

regulated from the beginning as public utilities; the

problems of monopoly abuse, thus need never arise. However,

cable television is a dynamic, evolving business and to

subject it at the outset to the whole panoply of public

utility rules and regulations would very likely have the

effect of inhibiting its growth and viability to the point

of denying its usefulness.

A second option would be simply to leave the industry as

it presently exists under FCC regulation. But this

approach also raises problems. It may only postpone the

inevitable transition to publicutility regulation. Cable

television systems are natural monopolies in specific

geographic areas and as their penetrations into the markets

increased under this policy so would their monopoly power.

The Government would have to gradually tighten its regula-

tory control. And to protect the public from the monopoly

A
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power it sanctioned, the Governme
nt would have to bind the

cable system owner so tightly in
 Government red tape that

he would be unable to use his mo
nopoly power. The end

result--public utility regulatio
n--would be the same as

the first policy option.

A third option would be for th
e Government to recognize

the several different busine
sses involved in cable

communications--program creatio
n, origination, supply, and

program transmission--and to 
separate those aspects that

are tied to the technical or 
transmission monopoly from

those, such as program suppl
y, that are characterized by

free and open competition. 
Only the former would be sub-

ject to the strict type of 
regulation in order to avoid

monopoly power.

This last option places pri
mary reliance on an effective

structuring of the cable 
television industry and on our

free market incentives. "It 
is also more consistent with

the private enterprise syst
em and our traditional

Government-business relationships.

The second issue is the division
 of regulatory responsi-

bility between Federal, State, an
d local authorities over

cable television. As you well know, the cable television
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industry inevitably will be subject to Federal and local,

and probably State, regulation. The potential of cable

television is so great that effective regulations may be

needed at all levels; but these regulations need not be

overlapping and duplicative. The goal should be a balance

among Federal, State, and local regulation--not a confus-

ing balance of power but sensible, clearly delineated

responsibilities and functions. And to avoid any possible

conflicts, the functions granted at one level should be

denied at the other levels.

The cable policy will also have to determine under what

conditions the public will be allowed to buy and the

industry to sell programming. This is not the old pay

television siphoning problem.

It is clear that advertisers are not likely to be allo-

cating much more than present amounts for television

coverage. The search for new revenues, therefore, must

go elsewhere and what could be a better source than the

television viewer?

Why not allow a mixed system of funding program costs?

Such a system—tapping advertisers and subscribers--
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would provide the sort of incentive nee
ded for expansion

of consumer program choice. Since mass appeal program

revenues are limited, television wo
uld have to turn to

the more specialized viewing audien
ce. And these

specialized audiences would be wi
lling to pay only if the

programming presented something 
above and beyond the

current mass appeal offerings. This type of programming--

dependent as it would be on its
 attractiveness to a

specialized audience--would th
us represent a net addition

to, rather than a replacement
 of, our mass appeal program-

ing. Moreover, advertising revenues
 would still continue

for these mass appeal programs
. The mimed system would

simply provide a whole new 
source of funding. And the

benefits from this funding wo
uld be evident in an increased

diversity in programming.

The important thing is for t
he public's interest to prevail

in the area of pay cable tele
vision. The viewing public

should have the opportunity to 
decide whether it wants to

pay for the kind of specialized
programming above and

beyond current offerings that pa
y cable television can

provide. The television consumer should be
 able to vote

with his dollars on the issue of 
pay cable television.
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The Administration's interest in cable television is the

public's interest. And we believe that the public's

interest can be best served by properly structuring the

cable industry in the free enterprise mold. Cable tele-

vision ought to be allowed to grow as a business proposi-

tion. With the proper checks and balances, the public is

best served by businesses growing and developing as

businesses.

I should stress, however, that cable television's impact

stretches beyond its everyday business operations. Cable

television is becoming an important new public medium as

well as a big business. Thus although we support cable

television, we cannot simply support everything that is

good for the cable business in the short-run. We also

have to focus necessarily on the long-run and on the checks

and balances that should be established for you.

Cable television is on the verge of becoming a very

important industry. It is no longer the "poor relation"

in the family of communications industries. Rather it has

the potential to become a full-fledged momber of the fam-

ily and even give birth to some new offspring of its own.

If it wishes to become such an adult, it must accept the
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long-term public interest responsibilities that come with

such status.

The Administration wants the long-term resolution of these

cable policies to result in a regulatory framework that

is favorable to the growth and development of the cable

industry. We hope you recognize this fact and work with

us in developing these policies for the cable industry.
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When OTP got into operation in 1970, we immediately became involved

with a number of specialized and often heavy communications issues--

frequency spectrum management, the President's war powers in

communications, common carrier regulations, international commu-

nications conferences, the economic regulation of broadcasting, and the

rights and obligations of the First Amendment.

You can see why I was so pleased to receive a memo from the President

not long ago asking all agency heads to develop programs for aiding the

arts. It gave me an excuse to spend some time thinking about the arts.

And it also gave me the chance to spend some time with Nancy Hanks

and others of the Endowment. The result is that we are beginning to

have conferences like this.

When we talk about communication technologies and the arts, we have

to be careful. Most Government bureaucrats, lawyers, and engineers

look at communication technologies as mediums for transmission--

11mediums" meaning "channels" or "pipelines" of communications.

But to perhaps a majority of this audience, a "medium" is the substance

the artists work with--oils, acrylics, and clay. The new communications

technologies have an important impact on mediums in both senses of the

word--in the first sense and in the second sense.
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The presentation here today shows the potential impact communications

technologies can have on mediums in the artistic sense of the word--

Medium Sense 1.

It is always hazardous to predict the future of art and of technology,

and it is particularly hazardous to predict the combination. But if

history is any guide, we are likely to see a development along the lines

already followed by the film medium-- a progression from accurately

depicting reality--to transforming reality--to the creation of a new

abstract reality of the artist's own making.

You are seeing some of this progression today in the form of video

and audio synthesizers, strobe lights, stop action, animation,

computer-generated art, and video paintings.

While it is exciting to think about communications and Medium Sense 1,

Government policy is usually concerned with Medium Sense 2; and it

is interesting that the new technical arts are compatible with the

new electronic transmission mediums -- radio, TV broadcasting,

cable TV, etc.

It is interesting that the compatibility between these new technologies

exists; but what practical meaning does it have, especially when you

consider that already well developed art forms don't find their way

onto the television screen?
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The problem is not the limitation of the stereo FM channel or the

video broadcast signal. The problem is what we put into it. And the

current priorities favor soap operas, reruns, situation comedies, and

news as higher priority over the best of our arts and cultural programs.

Why don't we find room? Is no one interested in seeing it? Is no one

interested in producing it? On the contrary, we are in a period of

great growth and ferment in artistic and cultural interests not only

in New York and San Francisco, but in Minneapolis, Dallas, Atlanta,

and even Washington, D. C. But why is none of that evident when

you're watching your television screen? Why are classical music

stations going off the air at a time when classical record sales are

expanding? Of the programs that receive critical acclaim, why are

so many British rather than American? Do they have better tele-

vision transmitters? Are they culturally and artistically more

diverse than the United States?

Maybe it is the structure of broadcasting. British television is

essentially noncommercial. They can produce a program schedule

to satisfy the special interests and hopefully to raise the public taste.

We, on the other hand, are the only country with a predominantly private

enterprise broadcast system. Other than in broadcasting, our private
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enterprise system has been able to support the arts and, indeed, a

growth of the arts along with some intelligently directed Government

assistance. Why aren't we able to do that in television? Is it because

there is a conspiracy by the TV networks and advertisers against artists?

Are there more skilled TV managers in England? Does England have

more money to spend on television?

These aren't the problems. The problem is that we have placed our

national television system into an economic and regulatory box that

has little room for the arts. One side of the box is the limited number

of television channels available. The second side is the commercial

incentive to please most of the people most of the time. Third, is the

vast concentration of economic power in the three television networks.

The fourth side is public policy, the side that, depending on your point

of view, holds or forces the other three together.

How does public policy affect the other three sides? The limited number

of channels is the result of regulatory decisions as much as technology.

The commercial incentive to appeal to a maximum aduience can be

tempered with public subsidy such as we have done with public broad-

casting and the Endowment. And public policy can sanction or diminish

concentrations of economic power in private hands.
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Where should public policy focus? Not with Medium Sense I. We all

agree that public policy should not make judgments about good or bad

programming any more than good or bad art. Rather it should focus

on Medium Sense 2. The objective of public policy should be to get

as much of the diversity and creativity that is in this country through

the transmission medium and onto the home television screen.

Two ways come to mind for the Government to achieve this goal. The

first is the "Government push." Government could foster economic

monopoly in television in order to saddle the TV industry with even

more programming responsibilities. The Government could push into

the system programming that is of higher quality, more diverse, more

artistic, and the like. We could then require the commercial broad-

casting system to provide so many hours of classical music, literature

discussions, video art, and the like. And set up a Government-funded

network to do what is totally uneconomical, since even monopolies can

be saddled with only so much public service responsibilities.

The problem with "Government push" is that it involves the Government

in the medium in both senses of the word. The Government could not

avoid determining which art or which artistic mediums are good art or

good programming. In order to decide what to push through the system,

the Government and the political process one way or another would

become an arbiter of public taste.
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The alternative to "Government push" might be called "Demand Pull."

Under this policy, the Government would implement policies which

would reduce the economic concentration in the system and would expand

outlets. Viewer demand forces would "pull" whatever types of program-

ming they wanted right through the transmission medium onto their TV

screen.

This "Demand Pull" route would rely on an effective harnessing of the

free enterprise system -- to apply in television the incentives which are

so successful in other sectors of our economy. People can buy what

they want in movies, records, books, magazines, etc. Perhaps a

tremendously diverse market for the arts might be possible in television

too.

The "Demand Pull" system would also achieve two further important

goals. First it would minimize the need for Governmental decisionmaking

as to what the people should see. There would be minimal interference

with the "medium" in the first or artistic sense of the word. The people

would decide what they wanted to see by voting for programs with their

dollars in the diverse Marketplace rather than voting in the ballot box.

Secondly, and more importantly for this conference today, this route

would enlarge the base of economic support for the arts. Public subsidies,

no doubt, will continue to be needed for the traditional arts as well as for
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the arts intended for the television screen. But the emphasis of public

subsidy would be properly placed on creative people, as Nancy Hanks

has done so well, rather than on edifices.

Television will always reflect someone's  concept of quality, reality, and

art. The question is whose concept. It can be the voter, the Government

and the television networks; or it can be the artist and his audience. We

think the freer the flow there is between the artist and the audience the

better. And I hope you will think carefully which philosophy is best for

the arts in the long run.
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A few weeks ago in Indianapolis,1I delivered

a speech which some people misinterpreted and, even
worse, quite a few people misunderstood. The
speech was about the responsibilities of broadcasting

licensees and about the Administration's proposals to

change the license renewal process. Most of
that speech dealt with the first issue -- the licensee's
responsibilities -- and today I want to focus on the
second issue, and give you the facts about our license
renewal bill.

Our system of broadcasting presents this country with a
unique dilemma which goes back to the basic policy embodied

in the Communications Act of 1934. Section 309(a) of that

Act requires the Federal Communications Commission (FCC) to

grant applications for broadcast licenses if "the public

interest, convenience, and necessity will be served thereby."

This necessarily means that the govprnmcnt will be involved,

to some extent, in passing judgment on the heart of the
broadcast service -- the broadcaster's programming.
But then section 326 of that same Act specifically denies

the FCC the "power of censorship" and the power to

"interfere with the right of .free speech" of the broadcaster.

The implementation of these two statutory goals requires

a difficult balancing act. On the one hand, the

broadcasting industry must be responsible to the public

in its use of the public air waves -- and it is only

through the legal processes of the Communications Act that

the public has recourse to see that this responsibility is
being exercised. On the other hand, the Government

can't use the Act to be too active an intermediary between

the public and the industry -- even with the best of

intentions -- because the net effect would be to make

Government agents out of broadcast licensees, rather than

establish them as independent voices and sources of informa-

tion in our marketplace of ideas.

The place in the federal licensing system where these

competing statutory goals are most clearly evident is the

license renewal process. The burden of balancing these

interests is thrust squarely on the FCC's shoulders by the

Communications Act, and the Act contemplates that they will
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be maintained in a state of equilibrium. But recently
instability and uncertainty have developed in the broadcast
licensing process. And when something as sensitive as
licensing a medium of expression is involved, this instability
and uncertainty gives rise to the threat of arbitrary and
subjective determinations that promote the Government's own
view of what programming is good for the public to see and
hear. In this unstable environment, the broadcaster will
seek the shelter of whatever safe harbor is available.
To ensure that his license is renewed, he will operate

• his station in a manner that pleases the government, and not
one that best serves his local audiences.

• To evaluate our proposal, it's important to know
• what our bill does do, and what it doesn't do.

That is what has been most misunderstood and what I
want to clear up for you today.

What our bill does not do is change the broadcaster's
present obligations to be responsive to his community
and to be even-handed in covdring important public issues.
These long-standing obligations of the broadcaster constitute
the two principal criteria for license renewal in our bill:
(1) the broadcaster must be substantially attuned to
community needs and interests, and respond to those needs
and interests in this programming -- this is known as the
ascertainment obligation; and (2) the broadcaster must
provide reasonable opportunity for discussion of conflicting
views on public issues -- this is known as the fairness
obligation. These criterion represent a distillation
of what the public interest standard means in the context
of license renewals, as stated by the Congress and the FCC.

These obligations bear repetition and emphasis, and serve
as ideal criteria for license renewal because they require
the broadcaster to turn toward his local audiences.

Hemust serve their needs and see that they are adequately 
informed on,public issues. If the broadcaster can
render satisfactory service to his communities, based on
these two criteria, then his license should be renewed.
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Now for what our bill does do. It improves the license
renewal process by making four changes in the present
practices: (1) it extends the term of broadcast licenses
from three to five years; (2) it eliminates the requirement
for a comparative hearing whenever a competing application
is filed for the same broadcast service; (3) it prohibits
any restructuring of the broadcasting industry; and (4)
it prohibits the FCC from considering its own predetermined
program criteria in applying the ascertainment and fairness
standards of the bill.

In the interests of clarity, if not scintillating style,
I'd like to bore you with the details of these provisions
of our renewal bill.

The first change would extend broadcast license terms
from three to five years. Mhen the Communications Act

.was passed in 1934, the short three year license term was
a reasonable precaution in dealing with a new and untried
industry. A five year period, however, seems to be a more
reasonable period at this stage in .broadcasting history.
It would inject more stability into the license renewal
process and allow the broadcaster more time to determine
the needs and interests of his local community and plan
long-range programs of community service.

A longer renewal period would also go a long way toward
lightening the serious burden that processing applications
for renewal places on the FCC's resources and reducing the
paperwork backlogs that cause delays in re-licensing stations.
For example, as of this week, the trade press reports that
143 television and radio licenses are in limbo awaiting
renewal.

Moreover, an extension to five years of the broadcaster's
license does not mean he will be put out of the reach
of the FCC or that he may ignore his public interest
responsibilities for five years at a time. The
bill would not affect the powers of the FCC to deal
with complaints raised by the public. The licensee
would continue to be answerable to his community at any
time during the five year period.



The second change the bill would make in the renewal process
would be to eliminate the requirement for a comparative
hearing whenever a competing application is filed for the
same broadcast service. Presently, when a broadcaster's
license comes up for renewal and it is challenged by a
competing application, the FCC must set a comparative
hearing in which the competing applicant and the performance
of the present applicant are evaluated together.

The FCC under current procedures, is forbidden from exercising
its independent judgment as to whether a comparative hearing
is even necessary. Without initially assessing the past
performance of the incumbent licensee, the FCC must throw him
into a comparative hearing, which usually involves substantial
expenditures of time, money and manpower. The comparative
hearing is not unlike the medieval trials by battle, and the
winner of this trial is not necessarily the person who will
best serve the interests of the local community but rather
the one who can afford to stay in the heat of battle the
longest -- the one with the most time, the deepest pocket,
and the best lawyer. Certainly, in this day and age, we
can devise more rational and equitable procedures especially
when, in all cases, a substantial public interest is at stake.

Our license renewal bill would revise these procedures so that
a hearing would be required only if the competing applicant
has raised a substantial question regarding the present
licensee's performance under the criteria set out in the bill.
If the FCC determines there is no question, then the license
would be renewed. Only if the Commission is unable to
conclude that the licensee's performance warrants renewal
would a hearing be required.

The third change in the bill would preclude the FCC
from restructuring the broadcasting industry through
license renewal hearings. Presently, the Commission
can implement policy relating to industry structure -- such
as a policy restricting the type's of companies that can
own TV stations -- through the criteria it uses to decide
renewal hearings. This means the policy could be
applied in a highly subjective and inconsistent manner.
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Restructuring of the broadcasting industry in this manner
should not be allowed. Rather, if industry-wide policies
are to be changed, they should be changed through the general
rulemaking procedures of the FCC, with full opportunities
provided to the entire broadcast industry and all members
of the public to participate in the proceeding.

The fourth and last cflange our license renewal bill would
make in the renewal process would be to forbid the FCC use of
predetermined performance criteria for the evaluation of
renewal applications.

The Communications Act of 1934 does not anywhere define
what constitutes the "public interest, convenience
and necessity." And so, the responsibility for
doing so has fallen on the FCC and the courts.
As a result the "public interest" has come to mean no
more than what the FCC and the courts want it to mean.

Presently, an important factor in determining the
licensee's public interest performance is the extent
to which he has programmed in 14 specific program
categories predetermined by the FCC. And the
trend is toward more detailed program categories,
more program quotas and more percentages.

The Administration's bill is designed to halt this trend
toward quantification of the public interest. Confining
the FCC's evaluation of the licensee's performance to the
bill's ascertainment and fairness criteria makes the local
community the touchstone of the concept of public service
embodied in the Communications Act. Serving the local
community's needs and interests instead of the desires
of the Washington bureaucrats would become the broadcaster's
number one priority.
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You will recall my description of the dilemma that the
Government faces in regard to the regulation of broadcasting.
A lot of criticism that is being levelled at our license
renewal bill seems to be coming from those who are unaware
of this dilemma or misunderstand the present nature and
extent of broadcast regulation.

The critics seem to want it both ways. They say they
want to preserve absalptely the broadcaster's First Amendment
rights. But they are uncomfortable about leaving such a
powerful medium of expression unchecked by Government
supervision. So they also feel that the public should
have unrestricted rights to bring Government power to bear
on the licensee at renewal time.

There is legitimate room for 'disagreement about how
this balancing process can be best achieved.
But the dilemma will not go away and those who criticize
our bill can't have it both ways. Don't you want
limits on government power such as.those in our bill?
Or do you prefer the current scheme; with its burgeoning
program categories, percentages, and renewals every three
years? Do you want the Government to exercise
more control over broadcasting? Or should the
Government withdraw completely from broadcasting regulation
and tell minority groups they have no recourse against the
licensee?

When I say critics of our bill can't, have it both ways, I
mean they can't answer yes to all of these questions.
There are a number of quite different, and mutually exclusive,
approaches to broadcast regulation.

Under one approach, we could expand the present trend of
Government control and have the Government take over the broad-
caster's responsibility to his local community. Under
another approach, the Government could withdraw completely
from regulation of broadcasting. This Administration has
chosen a third approach, one that would restore equilibrium
to the broadcasting system and balance the competing goals of
the Communciations Act. This approach relies
Oil tlie exercise of more private responsibility and voluntary
action by broadcast licensees who truly dedicate themselves
to the communities they are licensed to serve. Which
approach will you choose?
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Lee Polk:

CTW

Lee Polk:

CTW

Mr. Whitehead, I noticed that in the New York Times you

mentioned 1984 as the target date for ... it occurred ...

I just wanted to ask ...

It occurred to me first.

I wanted to ask you about government regulation. You say

it would seem as if broadcasters, and I know that you have

not been in the broadcasting to the point you have in telecom-

munications, but that you indicated that there should be less

Government control of broadcasting. I was in Miami when

you made the speechthout Mr. Vanocur and public affairs
programs on public broadcasting. Since that time, Mr. Vanocur

has resigned and public affairs broadcasting has diminished

to the point where no one resists or it would be eliminated
publicly. Wouldn't you say that your Office, as a direct arm

to the President, would be, in a sense interferring with what's

going on in other programs?

No. First of all the speech I gave in Miami was not a speech

about Sander Vanocur. It was not a speech about public affairs
programming on public television. The speech was abut the
nature of public broadcast system where the#control was to
lie, where the funding was going to come from and pointing up

some of the dilemmas that we face when we undertake to use

the taxpayers' dollars to fund a medium of expression, and

how does the responsibility and the answerability get sorted

out.

Secondly, I don't see#20that there's anything particularly improper

about a government official giving a speech about how govern-

ment monies are used. We have that kind of responsibility.

We feel very strongly that public television should develop

and this President has steadily increased the funding from

5 million dollars when he took office to the current figure

of 45 million dollars that he request ed for this year. And,

we certainly do think that there is a role for public affairs
programming on public television. We simply are honest
enough to say that we haven't found out a way to fund public

television with the federal dollars and have those federal

dollars go for controversial politically-oriented programming

in a way that does away with the suspicion that there is some

kind of political control.# To the extent that public television

wants to use foundation funds, to the extent that public tele-

vision wants to use private funds, what have you, for public

affairs programming that's not only appropriate to the

Communications Act, it's their responsibility.
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I would like to identify myself. I am Senator Cox. I am
former Chairman of the Board of the Academy and for
further purposes of identification, I should say I am also
Vice President of Corporate Communications and attorney
of litigations before the FCC and a licensed pilot. Now
that that's out of the way, I'll get on with it. I have studied
your speech; I have also studied your Bill; I have also
studied your letter of transmittal and accompanying bill
to the House. And one thing really puzzles me. It seems
to me that there's a dichotomy between what one Bill says,
and what the rhetoric of your speech addresses itself to.
The speech certainly raised a very profound issue in terms
of the goals of a federally licensed media and a free society.
It involves the First Amendment clearly. And I think it's
the speech that probably has many of us quite a bit frightened,
because it raises the specter of a government standard which
you have now spoken of at great lengths this afternoon in
connection with the Bill as something you don't want to get
involved with. But when you speak of ideological plugolas
you are faced with the problem of finally adjudicating what
constitutes those things. That leads to a line which I read
today in theTimes which sounds like something by Franz Kafka
as told to . . . "And every housewife knows what an elitist
is," now I don't know where you took your poll . . .

CTW Among housewives, obviously.

CTW

Maybe around the White House. What I'm trying to come to
grips with here is, exactly what is your intent, because the
Bill does not speak to the intent expressed in your speech of
holding the local stations responsible for what the networks
are putting on down the line, and how exactly do you want
the local stations to control the networks? Because I don't
think that your Bill really speaks to that issue at all.

You're quite right. We don't want to set up a Federal
standard for these kinds of things, but that doesn't mean
that the problems don't exist. We have kind of come to a
rather unhappy state of affairs in this country, I think,
when we feel that responsibility can only be exercised in
Washington, and it's Washington that somehow is the final
arbitor of what's going to happen and what needs to be done.
If this President is trying to change anything in the domestic
scene, it's to change that concept. Now, let's consider how
that's applied to broadcasting. Just because we think the
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Federal Government shouldn't enforce the standard, just
because we in the White House don't try to identify and
define who are the "elitists" and what's "gossip" and
what's "plugola" and what's not, it's not because those
things don't exist. I wouldn't have given the speech
that I did in Indianapolis if there weren't some concern
that these things do, from time to time, and in various
places, exist. The question that I have to address, in
my responsibility in Washington, is what is the Federal
system whereby these abuses will be checked. Now, if
you want to argue that there are no abuses, that none of
this exists, the broadcasting industry is somehow
perfect or is somehow above criticism, then you can
ignore the rest of my remarks.

But if you feel that the profession of broadcasting should
concern itself with self-improvement, should concern
itself in finding where the professionalism is not being
lived up to, and should take corrective measures, then
it seems to me, you have to ask yourself where those
corrective measures should come from. My speech
in Indianapolis gave our conclusion. It said it should
not come from Washington because there is too much
potential for abuse, because it erodes too seriously
the separation between the Government and the media.
Alright, then it's got to come from somewhere. The
place it should come from is the viewing public and the
professionals who have responsibility within the broad-
casting system. And those people are the network
executives, the network presidents, the station owners,
and the station managers. They should be paying more
attention to the exercise of voluntary responsibility.
The thing about a community leader is that he undertakes
to define on behalf of his community, what is responsible.
And that's what he ought to be doing, and he ought to be
doing it as a community leader on a voluntary basis.
And, that's what we think the country has every right to
expect of the broadcasting business. That is the only
alternative to the people coming to Washington and saying,
"Hey, it's not being done within the industry itself. We're
complaining to you and we want you to deal with our
complaints."
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Dr. Whitehead, I'm from CBS News. A kit of people

watching the progress of public television in the past

year have concluded that there has been less and less

public affairs as a result of White House pressure to the

point where at least one television critic refers to

public television now as the "Nixon Network." They

think that has happened in part because the White House

has driven a wedge between public television stations

and central suppliers of programming. Your speech

here and the one in Indianapolis don't seem to

differentiate between news and public affairs programming,

and entertainment programming. And I think that many

people fear that by saying the responsibility should rest

with the local affiliates, you will similarly drive a wedge

between commercial television stations and their central

suppliers. How can you assure the American public,

let alone the networks, the same kind of "Nixon Network"

will not result in commercial television?

But let me tell the _people don't trust the

rhetoric that comes out of the press either. The

only thing that's going to make any difference to the

people is what actually happened. Now, our point of

view, that we have urged upon the Congress, that

we have urged upon public television is not inconsistent

with what I've been urging more recently for commercial

broadcasting.

The idea of local responsibility is central to our broad-

casting system. This country has never tolerated

excessive concentrations of power; it doesn't tolerate

them in Washington, where we have checks and balances;

it doesn't toler.ate them in private industry. If the public

doesn't like Richard Nixon, they simply don't re-elect

him. Do they have that opportunity with the three

television networks?

Now, what we're trying to do with public television is

to establish a system whereby the needs and interests

and education and information and culture and what have

you, as defined by the local community, can be met.

And we think that the Public Broadcasting Corporation

which receives federal money and distributes it and uses
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it for the purposes of these local stations should exist

to serve them, not to become their headquarters and

their master. We don't think it's useful to have a

federally funded corporation become the headquarters

for a television network, and we don't think that that

kind of a system should be allowed, because of its

political sensitivity. We don't think that that federally

funded entity should be funding highly controversial

political programs. It is too tempting to make it

into a Nixon network or a Kennedy network, or a

Johnson network, or a Muskie network. And if we

really wanted to make it into a Nixon network, you

might ask yourselves how you would do it. Would

you take off public affairs from the federally funded

part of public television, or would you replace the

Bill Moyers Show with the Ron Ziegler Show? If

you really had a malevolent intent, how would you

do it? And decide for yourselves, are we malevolent,

are we dumb, or are we trying to be responsible?

Look at what we're doing.

Dr. Whitehead, in your speech you noted correctly

that currently before your legislation that the

responsibility belongs with the local broadcasters.

Why is it necessary for this campaign of rhetoric and
charges which were, as you said, you wouldn't want
documented in the Times this morning, if we already

have the responsibility for broadcasting resting with

the local broadcasters should this stay the same,

and shouldn't the FCC stay powerful and independent

and a bi-partisan regulatory agency without the

appearance of a White House agency, which as I
understand, was originally for the purpose of only

coordinating inter-governmental communication?

The FCC certainly should remain a bi-partisan and
independent agency. We have two questions there:

One, why the rhetoric if we don't change the

responsibility. Second, how should we deal with the

FCC?

Reading for the rhetoric is quite simple. We think,

along with many, many public critics of public
broadcasting that that responsibility could be better
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exercised. More importantly, we think the responsibility

has to come out in the open; it has to be focused upon.

When we are undertaking to change the Government control

of broadcasting in the direction of less control, you
simply cannot afford to have in this country an institution

that is above responsibility. We just can't have that.
There has to be responsibility and answerability to
someone. Now, as we begin to take away the centralized
government control over broadcasting, which I hope and
pray is what the people in the press and the industry want,
because that's the core of the First Amendment, then we
have to ask somebody to take over that responsibility.
And, I can't think of anyone better than the people in the
industry, the people who have risen to the top who claim

to have the responsibility for that institution and claim

to be the best people to exercise it.

Now, secondly, how should this Administration, or how
should any Administration deal with the FCC? I think
it's far better that the FCC remain independent; that
it remain bi-partisan; that we not engage in the delusion

that it is somehow part of the Executive Branch. The
minute that Dean Burch was appointed as Chairman of the
FCC, he ceased to work for the President of the United
States, and he became answerable to the Congress of the
United States. We think that's a sound concept.

How, then, is the Adminitration, how is the President

to get his point of view across to the FCC, across to the
public? Is he going to do it quietly through telephone

calls from anonymous White House aides who are not
answerable to the Congress, over to the FCC? Now,

that's quite a plausible way to work, but there's
another way to work. And that is to set up a focal point
within the Executive Branch, someone who is answerable

directly to the President and who speaks publicly,

raises these questions publicly, asks that there be public

debate about what is now going on, public debate about
where we ought to be going, somebody that specifically

raises the question about how are we going to get to

1984, rather than try to slide that under the table in
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the name of very noble causes insidiously moves us
to the result of 1984. Those who would consider 1984
ought to go back and re-read the book. Remember
that the large percentage of the people in that society
liked what Big Brother was doing for them, because
Big Brother was doing in their interest, in their name.

I appreciate that there are those in the audience who
feel that this is a malevolent Administration. But, go
home tonight and ask yourselves if we're really as
dumb as you also seem to think.

One of the things that concerns the average citizen
today and those of us in the industry, and I speak of
those of us in the industry in quotes and address
myself to your area, is the private feeling, and I'm
not mistaking that for malevolence, and,therefore, I
would like to ask you for clarification on two points;
if there isn't time, on one point. You have addressed
yourself, and I appreciate this, to the public broad-
casting area. Those of us 'who feel strongly in the
industry about improving programs are very concerned
about the public broadcasting system, Channel 13
and others. The excellence of programming, I think, needs
no comment from me. If it is a tendency because of
public affairs, aren't we doing a disservice to the
industry by the funds are withdrawn and
the public broadcasting area is no longer, where do
we go towards guidelines for improving our programming.

Number two, in your discussion and comments about
the increasing new responsibilities on the local area,
I quote you, "the broadcaster, it seems, is
substantially attuned to the needs and interests of the
community he serves," but what burns me about this
is the going into the local level. For example, if
something offends me in a local area pertinent to their
areas, how do we undo that, or don't we? Is it quantity
or quality? These things disturb me very much.


