Broadcast revenues, expenses and Income of television melworks and stations, 1972-1973
(in millions of dollars)

% increase
1973 1972 1972-1973
Broadcast revenues!
3 networks $1,4049 $1.2721.3 10.5
15 network ownnd-and-operated stations 353.1 327.1 7.9
All aother stations
474 VHF2 1,497 4 1,395.6 73
177 UHF 2 203:1_ 185 4 129
Subtotal 1,706.8 1,581.1 79
INUDUSTRY TOTAL 3,464.8 3.179.4 9.0
Broadcas! expenses
3 networks $1,2200 $1,160.4 51
15 network owned-and-operated stations 250.3 224 6 11.4
All other stations
474 VHF2 1,124.3 1.040.9 8.0
177 UHF3 217.0 201.4 7.7
Subtotal 1,341.4 1,242.3 8.0
INOUSTRY TOTAL 2,811.7 2,627.3 7.0
Broadcast income (before federal income tax)
3 networks $ 1848 $ 1109 66 6
15 network owned-and-operated stations 102.8 102.5 0.3
All other stations
474 VHF2 373.1 354.7 5.2
177 UHF2 (7.7) {15.9) —
Subtotal 365.4 338.8 78
INDUSTRY TOTAL 653.1 552.2 18.3

! Net, alter commissions 1o agencies, representatives ana brokers, after cash discounts.

2 The 474 VHF stations represent 496 operations including 22 satellite stations that Nled a combined roport
with therr parent stations. The 1972 data refiect 475 VHF stations representing 493 operations including 18
satelhtes that fited a combined report with their parent stations.

3 The 177 UHF stations reprasent 181 operations inctuding 4 satollites that filed a combined report with ther
parent stations. The 1972 data rellect 173 UHF stations tepresenting 182 operations including nine satel-
hites that filed a combined report with thair parent stations,

Notes: Last digits may not add to totals because of tounding. () denotes loss.
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TABLE 3

Revenue and expense Items for all TV stations reporiing, 1973 (in thousands of dollars)

Therefore, lotals under revenues and expenses are somewhat lower than totals un-

der income

Note: Last digits may not add to totals because of rounding.

Individual Individual
ltems Totals ltems Totals
Broadcast revenues PR;)G!ZGM{ EXPEN[SES: dered “tatent"
TATION TIME: ayr or employes considerg alen
A REVENUEi FROM THE SALE OF STA Payroll for all other program employes 251,115
M N"é‘glo; of statiow time to networks: Rental and amortization of film and tape 218,601
Sale of station time to major networks, Records and‘ lranscnphong 1,451
ABC., CBS, NBC (before line or service Cost of outside news services 16,269
cha:éns) . $ 227.310 Paymants to talent othor than reported above 11,799
. ' ' Music-license feaes 41,557
time to other networks )
Sa!: :r”:‘;ag?ﬂser:ize charges) 5,699 Other performance and program nights 23,486
(be cl!r, $ 233.000 All other program expenses 116,398
Tota ) ) : Total program expensos 680,677
(2) Nonnetwork (after trade and special discounts SELLY )
but bafore cash discounts to advertisers and SL NG EXPENSES:
sponsors, and before commissions to agencies, elling payrall 88,317
roprasentatives and brokers). All other selling expenses 101,192
Sale of station time to national and regional Total selling expenses 200,510
advertisers Or SPONSOrs ) 1,221,058 GENERAL AND ADMINISTRATIVE SYPENSES:
Sale of station time to local adverlisers or General and administrative oayr 91,300
$poNnsors 895,663 Depreciation and amortization 107.921
Total 2,116,721 Interest 37,9642
Tota! sale of station time 2,349,730 Ano;':ated co?ts of management from home
oflice or affiliate(s) 44,3573
DCAST REVENUES OTHER THAN FROM o .
: gifg OC;: STATION TIME (after deduction for trade Other general and adm:m;tralwe expenses 215,145
discounts but before cash discounts and before Total general and administiative expenses 496,688
commissions): TOTAL. BROADCAST EXPENSES 1.591,044
1) Revenues from separate charges madg for pro-
“grams. materials, facilities and services sup- Broadcast income
plied to advartisers ar sponsors in connection Net broadcast revenues $2,059,9344
with sale of station time: Broadcast expenses 1,501,7184
(a) to national and regional advertisers or Broadcast operating income 468,216
sponsors 8,12¢ Total of any amounts Included In cxpenses. which
(b) to local advertisers or sponsors 36,454 represent payments (salaries, commissions, man-
{2) Other broadcast revenues 30,338 agemont fees, rents, etc.) for services or materials
Tota! broadcast revenues, other than from time supplied by the owners or stockholders or any
sales 75.913 close relative of such persons or any aftihated
TOTAL BROADCAST REVENUFS 2.425.644 company under common control 32,8092
‘ issions encics, reprosentatives, 4
(1 Lﬁi"s b‘ig%’:i;ﬂ:'n:}ﬂ ?g :mﬂ salezmcn or em- ! Includes $61,438,000 from barter and trade-out transactions
al 3) anﬁ less cash discounts 365,797 2 Interest expanse is being reported scparately for the first time in 1973, Pravi-
I ENUESY 20 4 ously this item was part of ‘‘other general and administrative expenses.'
0. NET BROADCAST REVE 059,847 3 “Allocated cosls of management from home office or afiiates™ is baing re-
ported separately in 1373 for the first time Previously this was inciuded in
Broadcast expenses “other general and administiative expenses’. This allocated cost of manage-
TECHNICAL EXPENSES: ment should also be reported as ‘payments to principals’ in Schedule 3 line
Technical payroll $ 146,993 4, but a number of statiuns failed to include it there this year.
All other technical expenses 66,176 4 Stations reporting less than $25,000 n total revenues are not required 1o re-
Tatal technical expenses $ 213,189 port items under revenues and expenses bul are required o report total income
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TABLE 6

Revenue and expense items of three natlanal television networks, 1973
(in thousands of dollars)

Net broadcast revenues Amount
I. NETWORK REVENUES:
(a) Revenues from sate of time when program is supplisd

by advertiser $ 44,134
(b) All other advertising revenues 1,791,167
{c) Revenues from stations for cooperative programs 4,226
{d) All other broadcast revenues 70,655
Total gross broadcast revenues 1,910,182
Value of trade-out and barter transactions inciuded in
““all other broadcest revenues' 11,004
1l. DEOUCT: '
(a) Fayments to stations 228,568
(b) Commissions 1o advertising agoncies, iepresentatives,
brokers end others, and cash discounts 276,745
Total deductions 505,314
{1l. NET BROADCAST REVENUES 1,404,869

Network broadcast expenses
GENERAL CATEGORIES OF EXPENSES:

Technical expenses v
Program expenses $1,075.818
Selling expenses 40,838
General and administrative expenses 103,269

TOTAL BROADCAST EXPENSES 1,220,020

SELECTED EXPENSE ITEMS

Salaries, wages and bonuses ot olficors and employes engaged
in following categories:

(a) Technical !
(b) Program 163,421
(c) Selling 14,559
(d) General and administrative 48,682
{e) Total (all officers and employes) 226,663
Deprecigtion of tangible property 18,350
Amortization expense on programs obtalned from others (total) 624,430
(a) Feature fiim shown or expected 10 be shown in U.S. theaters 140,481

- (b) All other feature #;im

17,391
(c) All other programs 466,558
Records and tianscriptions 3,128
Music-license fees 6,248
Other performance Of program rights 75,467
Cost of intercity ang intracity program relay circuits 53:148
Total expense for news and public aflalrs2 139,836
Network broadcast Income

Broadcast revenues $1.404,869
Broadcas! expenses 1,220,020
Broadcast operating income . 184,848

1 Because methods of treating technical and Program expense differ among
the networks, the two ligures have been combined.

2 This liguie contains costs already shown above. Costs of sports programs
are not included.

Note: Last digits may not add to totals because of rounding,
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TABLE 8

Number of television stations reporting profit or loss by amount of profit or loss, 1973¢

Total Network affilisted Independent
VHF UHF VHF UHF VHF UHF
Total numbar of stations reporting 457 165 425 112 32 53
Number of stations raporting prolits 395 7 374 6t 21 16
Profitable stations as percent of total 86.4 46.7 88.0 54.5 65.6 30.2
Number of stations reporting profits of;

$5.000,000 or over 18 —_ 18 — — _
3.000,000-5,000,000 26 — 25 - 1 -—
1.500,000-3,000,000 56 1 51 — S 1
1,000,000-1,500,000 37 — 33 -— 4 —

600,000-1,000,000 44 ] 41 4 3 2

400,000~ 600,000 40 6 39 5 1 1

200,000- 400,000 66 16 60 13 6 3

100,000- 200,000 45 12 45 9 —_ 3

50,000- 100,000 27 16 26 15 1 1

25,000- 50,000 16 7 16 4 — 3

Less than 25,000 20 13 20 1 — P}

. 1per of stations reporting losses 62 88 51 51 1 a7
unprofitable stations as percent of total 136 53.3 12.0 45.5 34.4 69.8

Number of stations reporting losses of:

Less than $10,000 4 2 4 1 o 1
10,000- 25,000 4 9 4 5 — 4
25,000- 50,000 6 9 6 7 — 2
50,000-100,000 18 18 17 13 1 5
100,000-200,000 12 15 7 9 5 6

200.000-400,000 12 18 10 14 2 4

400,000 and over 6 17 3 2 k] 15

* Stations operating full year only excluding satetlite stations. Prolits are beloro fedaral income tax.
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Investmaent in langlble broadcast property of TV
networks and 688 TV stalions as of Dec. 31, 1973

(In thousands of dollars)

Originat
cost
Number minug
of Originat depre-
stations' cost2 ciation
Three National networks — § 245798  $103,385
Network owned-and-
operated stations 15 83,954 33,194
Other TV stations
v 474 1,161,795 491,153
L 177 229,110 121,362
TOlAL 666  $1,730,658 $749,104

T Eight of these stations did not report investment in
tangible properly; some of these may be operating
under lease arrangements. The count of 666 sta-
tions represent 692 operations including 26 satel-
lites whose figures were reported in the parent sta-
tions' reports,

2 In case of stations which have been sold, repre-
sents that portion of price assigned by licensee 1o
praperty.

Note' last digits may notl add to totals because of
rounding.
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will simply threaten to switch affiliations. A station which
carries network programs is paid by the network for the audiences
thus produced. Of the $1835 million in gross network revenues

in 1973, $229 million was paid to affiliated stations. (See
Table ' - . ""so are allowed to sell commercial time

durin n the programs.

Stations are interconnected with their networks by microwave
communication channels supplied by the telephone company, for
about $50 million per year. In the future these links may be
suppliea py aomestic coumnunication satellite systems.

For our purposes, the most important role played by local
stations -- both TV and radio -- is in the production of local
news stories. Local TV news is popular and profitable? It
is often the only source of local news other than a local
monopoly newspaper. Unfortunately, perhaps by virtue of its

very form, television news on the local level leaves much to be

desired. rent trend toward "happy talk"
local new the medium is not a good sub-
stitute f£ letailed coverage of complex
events. foreover, for reasons to be

discussed, local news stories avoid controversy, and avoid

catering to minority tastes.

See Epstein, Brc¢ n.













. TABLE 11

Hours of Network TV Series Programs Per Week

Produced by Hollywood Studios, 1974-75 Season

Columbia 4.5
MGM 1.0
Paramount 3.5
20th Century Fox 1.5
Universal (MCA) 13.5
Warner 3.0
Independent Studios 19,5

Source: McAlpine







TABLE 13

Sources of Programming on TV Stations, 1973

(Commercial stations;

Source

Networks
Syndicated

Local Production

numbers are % of total schedule)

Network Affiliates

64

32

* This represents about 5% hours per week.

Source: Broadcasting Yearbook, 1974, p. 70.

Independents

11

84







*¥* (footnote, p.29)

The notion that broadcast licensees are instrumentalities of the
state under the so-called state action doctrine has not been
accepted by a maJjority of the Supreme Court. (See CBS v. DNC,
412 U.S. 94, 171 (1972), Brennan, J., dissenting.) It was
however accepted by the court of appeals in that case. In any
event, the state instrumentalities theory is not essential to
the argument summarized here; the public fiduciary doctrine
will do by itself. I include state action in order to put the
case as strongly as possible.







interest." This regulation would not be required if it were
not for the scarcity of licenses (or frequencies) and for the
role of the licensees as state instrumertalitiea

These premises, it is said, requir ween
the First Amendment rights of the licensee and the public's
"right to hear." This balancing permits certain kinds of regula-
tion of the behavior of licensees which would not otherwise be
tolerable from the First Amendment viewpoint.

From these premises a number of more specific conclusions
are said to follow. Among these are: (1) The ability of a
licensee to perform his public service responsibilities is not un-
related to his economic viability. Hence, the government is
not free to ignore the effects of its allocation policies on the
profits of existing licensees. (2) The FCC can require a
licensee to behave in a certain specified way with respect to his
carriage of opinions and views on "controversial" public issues.
(3) There does not exist a right of access by the public to the
facilities of licensees. (4) The Commission may extend its
regulatory jurisdiction to institutions (networks) or techno-
logies (cable television) not covered in the Act if this is
necessary in order to preserve the Commission's "scheme" of
broadcast regulation. (5) The public interest in broadcast
service precludes any right on the part of the public to enter

11
into contracts with broadcasters to pay for programs.

11 This is an FCC rule which has been upheld in the courts. See Fourth Repor

and Order in Docket 11279 Subscription Television 15 FCC 2d 466 (1968); af
in Nat'l Assoc. Theater Owners vs FCC 420 F. 2d 194 (D.C. Cir. 1969); cert.

den. 397 U. S. 922 (1970). The rules are in section 73.643 of the FCC Ru'~-
and Regulations.













Finally, ‘ g the government
does not live up to its own theory of regulation. That is,
notions of the public interest which might generally be con-
sidered consistent with the paternalism of the overall theory
are not in fact employed in the process of license award and
renewal. Activities which from the paternalistic viewpoint
could be regarded as rather egregious violations of the fiducia:
role are tolerated by the Commission until overwhelming externa:
pressure is brought to bear.13

The premises of broadcast regulation are largely false.

The conclusions which have been asserted to follow from those
premises are not,lin fact, logical derivations, and are in any
event not unique. Finally, the reality of broadcaster behavior
and the practice of regulation do not accord with the theory.

There are a number of levels on which the theory of broad-

cast regulation can be criticized. One can attack the premises,

or the logical consistency of the conclusions, or the departure

of reality and theory.

13

Examplgs.include the quiz show scandals, cigarette
advertising, and violence in children's programming.

14

That is, there are other conclusions which could be

drawn which are more compatible with freedom of
expression.







It is important to point out at once that one of the
principal reasons why reality and theory diverge is that the
legal theory contains no recognition of economic incentives.
There is a pretense that licensees can be expected to act in a
fiduciary role without regard for their own self-interest.
Moreover, because the theory recognizes no divergence between
the economic interests of the licenseee and his fiduciary trust,
it fails to provide any mechanism for balancing or channeling
these conflicting incentives, much less a mechanism for actually
harnessing the economic incentives to achieve the "public
interest" objectives.15

What lies behind this failure of law and policy? We have
already examined the historical and technological “"accidents"
involved. There seem to be at least two factors at work. The
first is simple ignorance on the part of courts, commissions, and
congressional committees of the economics and technology of
broadcasting. They are uninformed about the first and frightened
by the second. The other factor is a certain psychological
attitude toward the electronic media. Many people regard te =-
vision, for instance, as being too powerful and influential to
be allowed freedom from government control. This attitude is
not at all limited to liberals; many people who would otherwise

regard themselves as conservative have this feeling.* Of course,

15
To the extent that such a mechanism exists, it lies in
the threat of license revocation or non-renewal. This
is a negative incentive.

*

"Liberal" and "conservative" distinctions i
See, for instance, the op¥nions olf %he E)us%{%%ls‘ (%%WEB%nvt:,heDﬁ%.lssues.






















Many of the people involved in producing network television
news and documentaries believe that the present structure and regulation
of broadcasting is essential to their survival and to the survival of
their product. Whether or not one has sympathy for their essentially
arrogant and elitist view that the public ought to see what they (the
producers of these programs) regard as ''good" programming, we can
evaluate the strength of the claim itself. The problem, of course, is
that this material is now regarded by the networks as unprofitable by
itself. 1Its costs exceed its advertising revenues. It is however pro-
fitable in the broader sense that it helps to retain FCC licenses and
serves as a justification for government restriction on competition
from new technologies. But the notion that the material is unprofit-
able in the direct sense is due to the dependence on advertising and
the fewness of competing outlets, A proeram which nroduces an audience
of "only" a million homes is unprofitab] iree networks
split a potential audience of 65 million nomes. i1t might look better
if there were ten networks, and it would certainly look better if the
one million were allowed to pay 10¢ each for the program.

Although the preceding considerations are of course irrelevant

o the constitutional guestion, one suspects they underlie much judicial
thinking on these issues. The ultimate point is that speakers, operating
without constraints in the marketplace, must produce wha® people will

sece and hear; neithner the government itself nor its licensees are appropriate

or proper proxies for speakers. lMoreover, it is not technically or economically
necessary that there be proxies for speakers in broadcasting, as the courts

and congress seem always to have assumed, usually without further support

than forty year old congressional committee reports.
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The Carroll Doctrine and Taxation by Regulation

The ability of regulators to require broadcasters to provide
programming other than that programming which maximizes profit
depends on the extent to which broadcasters are protected from
competition. If broadcasters were subject to free entry of
competitors, their profits would be reduced in equilibrium to
"normal" levels. At these profit levels, any attempt by the
government to alter program content would push broadcasters
over the brink of bankruptcy. Accordingly, broadcasters must be
allowed to earn more than normal profits in order to be able to
provide "public service" programming.22 For many years the FCC
refused to accept this elementary economic fact, an tried to
have things both ways. Finally, the court of appeals in the
Carroll case educated the Commission. The specific issue in
the case was the complaint of an existing licensee that the FCC's
proposed grant of a competing license in his market would destroy
his economic ability to perform his public service obligations.
The Commission refused to accept this argument, and the court
had to tell the Commission that it could not have its cake and

eat it too.

22
If the FCC could impose the constraint on all of the
competitors, this would not be true. However, the Commission
cannot regulate non-broadcast media.




Richard Posner [ J has aptly called this behavior 'taxation

by regulation." Certain services which the government decides
ought to be provided are made over into obligations of regulated
firms. These firms can perform the obligation only if protected
from entry, and thus enabled to earn monopoly profits on their
non-public service functions. The cost of this falls on the
purchasers of the unsubsidized services, and on profits. There
are many examples of this outside of broadcasting, one case
being the ICC's insistence that railroads provide passenger

service.

B ' - " -2 --**--  This is so
for several reasons. First, there may exist a number of more
efficient ways to produce the revenue required to support the
public services in question, ways which do not produce the dead-
weight loss of monopoly pricing. In this respect taxation by
regulation is in the same category as the old monarchial practice
of granting chartered monopolies in order to raise revenues.
c~~~nd the consequence of this practice is the creation of a
vested interest with claims on the "scheme of regulation.”

These claims serve as a rationale for protecting the interests
against institutional and technological change. In broadcasting

the best current example of this is cable television. Broad-

e more or less successfully argued that cable, with

casters hav







its multiplicity of channels, must not be allowed to freely
compete with broadcasters because this would destroy the
broadcasters' ability to perform their "public service" obliga-
tions. The Commission, mesmerized by its own theory of regqula-
tion and the myth that "public service" programming really
exists, has largely accepted the argument, as have the courts.
Thus, the Commission's interest in an objective (public service
programming) which bears no obvious relationship to consumer wai
is allowed to dominate the valid consumer interest in greater
choice. Finally, of course, from the First Amendment viewpoint
the Carroll Doctrine creates an unfortunate alliance between
the government and an artificially small group of media interes:
an alliance which is in necessary conflict with forces promotine
greater competition and hence freedom in the marketplace of ide:
In a word, the effect is to raise the price of access to the
public through the media higher than it needs to be, and to
create unnecessary monopoly of control over the channels of mas:
communication. This monopoly is reinforced by the notion that «
the licensee can control content on his facilities.

Even if one accepts the public service thesis, there are
better ways of proceeding. For instance, auctioning of property
rights or leasehold rights in the spectrum would produce a great
deal of revenue which could be used to subsidize "public service"

programming. (See Table 14 for station sale prices; compare Table 9.)




TABLE 14

Number and Value of Broadcast Stations Changing

Hands, 1970 - 1972

(dollar figures in thousands)

Number of Stations Total Sale Prices Average Price

Radio Only 777 $326,220 420
Combined Radio & TV 4 1,788 447
TV Only 83 511,656 6,165

Source: Broadcasting Yearbook 1974, p. 73.







A natural corollary of the Carroll Doctrine is that new
technologies and institutions cannot be allowed to disturb the
monopoly profits of broadcasters; otherwise, the base of taxation
would be destroyed.24 Accordingly, the courts and Congress have
upheld or extended the Commission's right to regulate these
new technologies or institutions. The first instance of this
was the extension of FCC power to networks, which do not them-
selves use the spectrum and accordingly are not subject to
Commission licensing.25 Later, the FCC's authority was extended
to certification and specification of equipment produced by
electronic manufacturers, to communications satellites, and to
cable television. 1In some of these cases, Congress has acted.
When Congggss had not, the courts simply endorsed FCC extensions
of power. In each case, however, the theory by which the
extension is justified is the protection of the FCC's regulatory
"schemes." 1In practice, the extensions are pro$oted by vested

2

interests seeking to protect monopoly profits. Certainly the

effect of the extensions has been to remove or contrc threatened

24 Monopoly profits: See Levin[::J, Greenberg[:Jfor measures of rer s. A
rough calculation shows that the average TV station has a market price about

three times greater than the original cost of its initial investment in
tangible property.

25
This is the "network" case. The Commission now makes
rules for the networks by forbidding station affiliation
with a network which does not behave.

26

The latest case involves cable. In Midwest Video the court
began to seem uncomfortable in this role, and 1uavited
suitable legislation.
27 And sometimes by unregulated firms seeking federal protection from
local regulation or relief from "excessive' competition.
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are not readily organized, and their weight is small in

political decisions, particularly obscure decisions involving

apparently complex technological or instutitional policies.
Probably the only way in which such groups can be protected --

and by "such groups"” I mean principally consumers -- is by

broad legislation affecting a wide range of administrative

behavior. Thus, it is probably best to argue for laws which

proclaim that "no regulatory agency may . . . "do this or

that, than to take individual cases seriatum. But the develop-

ment of a general theory of regulatory behavior must precede

such policy-making, and that theory does not yet exist.




Localism

A persistent theme in FCC regulation of broadcasting is
the doctrine of localism. There are two levels at which this
can be discussed. The first is the political and economic
motivation for the doctrine, and the second is the economic
viability of localism as a goal -- that is, its economic costs.
Localism is a goal with deep roots in the American political
experience. It is associated very closely with representative
democracy and populist suspici of large national corporations.
In the context of broadcasting, localism means three things:
local ownership of broadcast facilities, a preference for smaller
as opposed to larger service areas for each station, and actual
program control and selection béing exercised at the station
level. The source of this doctrine can be traced to early
decisions about spectrum allocation. There was a trade off to
be made between the creation of stations which would cover large
areas, so that every viewer could have access to many channels,
and the creation of less powerful stations, each covering a single
city, giving viewers fewer choices but, in return, a locally owned

facility. The latter course was taken.

31
See discussion of the "DuMont" plan in Noll, Peck &
McGowan[ ]TV stations use a part of the spectrum where
only "line of sight " com unication is possible, thus
limiting the coverage area which can be reached by a
single antenna. But additional areas can be (and are)
secured by using additional antennae - called "repeater"
stations. Sometimes these auxiliary transmitters broad-
cast the same programs on a different frequency, in which
case they are called "translators." These are common in

rural areas, where they compete with cable television
systems.










measured by the consequences of the doctrine for the number

of competing voices in the marketplace of ideas. One conse-
quence of localism in spectrum allocation is that only three
national networks are viable, because most cities have only
three VHF-TV assignments. A reformation of the allocation
scheme could provide all viewers with more choices and insert
greater competition in the marketplace of ideas, without in
practice giving up any of the unobtainable benef ts of localism
except local news shows. The reader must judge for himself
whether local TV news shows are worth the cost involved in

maintaining them.




Economic Biases in Program Selection

Firms in a market environment must choose not merely the
price or quality of output they will produce (the variable
emphasized in traditional economic theory) but also the character
of their product. The problem of firm "location" in "product
space" has not received the same attention as the traditional
price, quantity relationships have. But partly because broad-
casters do not charge consumers a price for their programs, there
is a good deal of economic literature on the problem of program
choice. The ultimate question, of course, is whether broad-
casters under one or another structure of incentives wi 1 pro-
duce the "right" mix of programs. There are ifferent notions
of what constitutes the "right" mix of programs. The notion
which is implicit in the traditional legal theory of broadcasting
is that programs ought to serve the "public interest." This
is not very helpful. 1In practice, it means that entertainment
programs ought to be leavened with news, public affairs, educa-
tional and other program types which appeal to the paternalistic
standards of regulatory theory. The economic standard of an
optimal program mix is that mix which maximizes the st of

consumers' and producers' surplus, given whatever constraints

32
are relevant on the production side.

32
"Consumer surplus" is the difference between what the
programs are worth to consumers and what is actually
paid for them. Producer surplus is essentially profit.
For a defense of this measure of economic welfare, see
Harberger, Willig.




The traditional theory of program patterns in broadcasting
put enor?gus emphasis on the distortionary role of advertising
support. Moreover, the traditional analysis did not utilize
the surplus welfare measure, but instead emphasized audience
sizes and the number of viewers receiving their first choice
program. According to this analysis, since broadcasters sell
audiences to advertisers rather than programs to viewers, consumers
can exercise choice only on a one-man, one-vote basis, and are
not free to express the intensity of their preferences for pro-
grams. Depending on the structure of competition in broad-
casting, the number of channels, and the nature of preferences,
this could have varying results. If there are only a few channels,
then non-collusive competition among broadcasters tends to pro-
duce "duplication" of programs--excessive sameness. This is a
phenomenom recognized for many years in two-party political
systems and other contexts. Monopoly control of the few channels,
on the other hand, elicits a tendency toward '"common denominator" programs, These
are programs that most people will prefer to turning off their
sets, but which are not anyone's first choice. As taxonomic
concepts, both "duplication" and "common denominator programs”
have certain infirmities. The existence of either phenomenon

depends critically on the nature of consumer preferences, about

which little is known.

33
The traditional literature on TV program patterns is
found in Steiner ( ), Rothenberg ( ) e
Wiles ( ) and Becbe ( ). For a critical

summary see Chapter 3 in Owen, Beebe , and Manning ( ).




It had been thought that the underlying "problem" is
advertiser rather than viewer payment to broadcasters. Given
this constraint, a possible solution is to have competing
broadcasters but lots of channels, or to have competition for
audiences over time on the few channels. But for some combi 1i-
tions of tastes and costs and channel capacity, monopoly control
of all channels did produce the best economic result in these
models, and this is a difficulty for First Amendment goals.

More recent works suggest that advertiser support per se
is not the problem. Firms competing in product space always have
a bias against certain kingz of products, provided there are any
fixed costs of production. In particular, there is a bias
against products demanded by a relatively small group of con-
sumers with rather intense preferences -- that is, products
whose demand curves are of low own- price elasticity. Broad-
casting would have this problem even if consumers could pay
directly for programs, because fixed costs are very important.
But advertising support and limited channel capacity almost
certainly make the problem worse.

Given the present structure of broadcasting, this means
that minority taste programs, opinions, and views are probably

systematically discriminated against, strictly as a result of

economic incentives facing broadcast firms. (Minority-ta :e

34

See the Appendix to this chapter for an explicit analysis of the rel :iom-
ship between broadcast structure and program patterns.
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here means preferences for material which are held by relatively
small groups, each member of which might be willing to pay quite
a lot for them.) Even with direct viewer payment and lots of
channels there would still be some tendency in this direction,
although things probably would not be as bad,

The political implications of this are obvious, and they
are worsened by the Fairness Doctrine's incentive to avoid
controversy. (Controversy is in this context closely related

35
to minority tastes.)

Given the existence of these effects, one has to ask what
structure for the broadcasting industry would produce the best
possible results in terms of consumer welfare. (An "optimal"
result is not obtainable unless centralized planners or dis-
criminating monopolists know everything about individual con-
sumer preferences. This is, of course, impossible, and even
if it were not impossible it would be undesirable for First
Amendment reasons.) The structure of the broadcast industry is,
as we have seen, € ' the cre tion of government policy
regarding spectrum allocation, pay TV, cable television, and

the like. Hence this is the crucial policy variable.

35
That is, tastes or views held by a small minority of

the population are likely by virtue of their unpopularity
to be controversial.






Paying for Programs

Because early technology made it difficult to charge
listeners directly for the services provided by broadcast
radio, revenues had to come from advertising. Early stations
were associated with, and promoted, department stores.37 Later,
independent stations sold time to advertisers, who supplied
whole programs. This is in marked contrast to early newspapers

where advertising was a relatively late develop-

ment. Things might have been otherwise if radio had been de-

ivered by wire, as it is sometimes today in carrier current

systems.38 The British experimented with wire delivery, but
eventually abandoned it.39

One result of the exclusive dependence on advertising was
the aggravated program bias effects we have already explored.
Another was occasionally serious advertiser influence on news
and program content. This was particularly apparent in the
McCarthy era, when no advertiser could afford to support pro-=
gramming with "blacklisted" talent. But the most serious im-

plication of advertiser support was the creation of a myth --

the myth that television was "free."

See Barnow[ j}Herring & GrossL -

These systems use € ectrical power lines to carry the
signal, and are common on Cc lege campuses.

Apparently because it threatened the BBC »b>nopoly on
broadcasting. The parallel with U.S. cable television
policy is remarkable. See Coase [ T for a descrip-
tion of the British experience.
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Television is free only in the sense that viewers can not
pay directly for programs. They certainly pay for sets, and
they pay indirectly for the advertising which pays for the
programs. It is an open question whether the price of consumer
goods would fall in the absence of television advertising.
Certainly most advertisers would substitute other media.

The notion that television is "free" is an example of
Orwellian double think - like the notion that the "Fairness
Doctrine" is fair. The rules and institutions surrounding
television are in fact constraints on freedom, since they
prohibit a whole range of possible contracts between viewers
and programmers. "Free" television means that it is illegal
for firms to offer most programs to the public for a price,
and illegal for viewers to pay for them.40 Unfortunately,
unlike most such government attempts to intervene in the market-
place, technology does not permit a black marke. in this area.
The prohibition on pay-television ensures that the economic
welfare of society is lower than it would otherwise be.

Why does government policy prohibit voluntary ¢ atract
between viewer and programmer? The answer really is not obvious.

No doubt many people think that they would be worse off paying

40
See FCC rules and regulations on pay-TV. These
rules prohibit pay-TV broadcasts of most sports,
most movies, and all "series" programs, and they
prohibit any commercial advertising on pay-TV
programs. See note 11, supra.
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for something which is now "free." But this is incorrect,
because the "something" would be different, and worth more.41
Some interest groups would be harmed by pay television, among
them theater owners. Some portions of t » TV industry associate
pay television with the increased channels, and therefore in-
creased competition, of cable, and disapprove of : for that
reason. And there are certainly some viewers who would be worse
off with pay television; these would be viewers who place no
value on any conceivable programming other than that now offered,
and who do not mind commercials. Advertisers would not be
harmed particularly by pay television unless there were a
continued outright ban on advertising in pay programs, and
even then it is not obvious that harm could result, so long as
competing advertisers were affected equally.

Nevertheless, there are few safer predictions than the
forecast that Congress (and therefore the FCC) will continue
to prevent people from paying to see the programs they want.
There is sufficient folk ignorance associated with the Orwellian
"freedom" of television, and so strong a public preoccupation
with the medium, that politicians would be foolish to seem to
tamper with the electronic genie. Pay TV, if i is possible at
all, can only be achieved as an indirect result of other policies

or new technologies, like cable.

41
The most compelling argument for pay-TV requires that
channels not be artificially Iimited. Pay-TV with continued
artificial limitations on channel capacity
might well only make consumers worse off, and broad-
casters better off, depending on the structure of pre-
ferences and whether or not advertising were allowed. (See Appendix.)




The rules against pay-TV have direct First Amendment

consequences. Assuming for the moment that there Wvere sufficient

channel capacity (via UHF and cable), speech and press are
directly inhibited. A great many messages which would other-

wise be uttered on television are not because the required market

contracts are forbidden. It is as if Congress prohibited sub-
scriber payment for newspapers and magazines. The effect would

be to reduce the number of these media, and especially to reduce

the number of those small journals catering to minority tastes,
which receive little advertising revenue. Even if the channel
constraint is still binding, the nature of communication is

biased by the ban on subscriber support, away from minority
taste messages.




Red Lion and The Fairness Doctrine

For all the reasons indicated in previous sections of
this chapter, the government has decided to make sure that
television is fair. And who could be against a fairness
doctrine?

The fairness doctrine was invented by the FCC and only
later4§nshrined in the organic statute of communications regula-
tion. It is to be distinguished from the "equal time" pro-
vision for political candidates. The fairness doctrine says:
(1) Licensees must, as part of their public service obliga-
tion, give appropriate coverage to controversial issues of

public importance; (2) In doing so, the licensee must present

all "sides" of opinion on such issues, and (3) the station

itself is res—-—--*"* -~ "he airing of opposing views; there
is no impliec ct access by any group.

In practice, the fairness doctrine probably discourages
controversial TV programming, particularly investigative jour-
nalism. The reason is that the airing of "all sides" of an
issue can be very expensive, and the licensee leaves itself
open for the resulting contingent costs of litigation before
the FCC and the courts. Any group which thinks itself dis-

advantaged by a licensee's treatment of some issue files a

42
See Communications Act of 1934 as amended, sec 315.
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complaint with the FCC, which must then review the actual
content of the program in order to adjuicate the dispute.
If the complainant is upheld, the licensee can be ordered to
present the views of the complainant. This kind of detailed

review of program content has become increasingly frequent over
43
the years.

The practice of regulation of program "fairness" by the
government is certainly antithetical to the spirit of the First
Amendment. Nevertheless, the constitutionality of the fairness
doctrine was upheld by the Supreme Court in 1968 in the Red Lion
decision, whose theory was outlined earlier. This decision gave

the FCC not merely the right but the obligation to regulate

broadcast content.

There are other ways in which the FCC regulates program
content. An important one is the license renewal process, in
which the overall record of the station is reviewe through
"public interest" glasses. Another is through the operation of
such rules as the "prime time access" decision, barring network
or off-network programming from the 7:30-8:00 time period.

The Commission entertains, and grants, "waiverr" »f this rule

to certain programs, such as "National Geographic,

The effect is direct content .2gulation of programming.

43
The FCC received 1,124 fairness doc+rine col ints

in fiscal 1971.
% See FCC release 73-707 (7/2/73).













Access and Diversity

The public interest in TV programming is often interpreted
by the Commission to mean diversity in programming, and the
presentation of a diversity of views on public issues.
In practice, program diversity means that stations must air at
least some regular programs in categories which the Commissin
likes but which are not profitable. 1In this context, "not
profitable"” means that there is a small or negligible audience
for the programs. Examples include local public affairs and
religious programs. At license renewal time, the amount of
broadcast hours devoted to these programs in a "composite week"
must be reported to the Commission.45

We discussed the poverty of the concept of program diversity
in Chapter 1 above. There is no necessary relationship between
diversity and either economic efficiency or freedom of expres-
sion. Moreover, the kind of diversity introduced in practice by
these rules is limited to obscure times of the day and week.

What does make some kind of sense is diversity of sources
of programming; this is clearly tied to the freedom of access
to the medium. Certainly this is more relevant to the . irst
Amendment issue. From the economic point of view, what matters
is the extent to which programming approximates that wh =h would
maximize consumer welfare -- those programs which would result

under pay television, for instance.

45
See 43 FCC 2nd 1-178.




The issue of accesé*is fundamental to the constitutional
question. Granted the (erroneous) theory of frequency scarcity,
the natural policy conclusion is the necessity of a right of
access at non-discriminatory prices. To be sure, these prices
will reflect the artificial scarcity of outlets in television,
but that is a subsidiary problem. The constitutional issue
would be fully satisfied by a right of paid access to television trans-
mitting stations, and an end to control of programming botl
and by the government. Could such a system work?

The answer depends on the extent to which th = = __ _
externalities over time among programs, and to a lesser extent
on the degree to which the price of access systematically
excludes a particular range of views.

If the audience for a program on a channel is a function
not only of the content of that program but of preceding and
succeeding programs, then externalities do exist, and can
lead to distortions of incentives in a system of paid access.
Certainly television executives now believe that these externa-
lities are important. Whether they would also be important in a
common carrier system is an open question. AS to prices, it must
be remembered that one of the important functions of price is
to exclude transactions which are uneconomic. 1In television,
the artificial scarcity of VHF licenses will mean that prices

will be higher than otherwise, and more people will be excluded

*By "access" here I mean the opportunity to employ the mean of transmission (the
airwaves), not the opportunity to insert one's message into the midst of an edit-
ed collection of messages prepared by some one else. The distinction is some-
what blurred when we consider marginal changes in the existing system as

opposed to wholesale reform.




who should not be; this is inefficient. Whether there will
be a systematic content-related bias to this exclusion is a
more difficult question.

If the access is gained under current conditions, then
only programs which will survive under advertising support
will appear. These will be different from present ones only if

the menu of programs necessary to maximize profits on a given

number of channels under advertiser support is not "unique" --
that is, if two or more programs are close substitutes economi-
cally even though they represent different intellectual interests
or political slants. It is precisely under these conditions that
a right of paid access is crucial to First Amendment freedoms,
and where government regulation of private monopolists is most
clearly unhealthy.

The immediate effect of a change to a system of paid access
would be the creation of new firms to serve as brokers between
stations or networks and program producers and advertisers.

These firms would assemble a group of advertisers for a parti-
cular program or series of programs, buy air t: 2, and purchase
the program. It is not unlikely that these firms would be
large advertising agencies. Depending on regulatory policies

46
regarding the packaging of units of airtime, there would also

46
It matters whether, for instance, access can be
bought only in 3-hour "chunks", or 3-minute units.

The continuity problem suggests something closer
to the former.




be groups prepared to buy time for editorial announcements --
the broadcast of opinion or propaganda. Wealthy organizations
will be better able to do this than poor organizations, re-
flecting both the popularity of the organizations and the
underlying distribution of wealth in society. If this is
inequitable it is no less inequitable than the commercial opportunity to buy
newspaper space or to have access to the mails and printing
presses of the nation, and it reflects a broader social problem
than can be dealt with in the context of television alone.

Is the television medium "too powerful" to allow freedom
of access? Would society be less stable if anyone with the
money could buy an hour of network time? Certainly there is a
mystique surrounding the medium which suggests this. How much
would it cost to have an impact? Currently, a one-hour program
of sufficient popularity to attract 1/3 of the TV audience
(roughly 15,000,000 households) costs $250,000. A group wishing
to present its views to such an audience once a week would have
to spend about $10,000,000 per year (39 weeks of the TV "season').
This is nearly enough to start up a major city daily newspaper,
and it would represent only 1/84 of the prime-time network

channel hours per week availableon television. It does not seem

likely that this represents much of a threat to liberty. The

real danger lies in iree organ zations e

controls one-third c . and the government

controls, more or 1le
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Just as in newspapers, scarcity of outlets in the means of trans-

mission requires a system of unregulated access. But we do not need to
grant the premise of scarcity in broadcasting. Newspaper printing and
distribution contain -a degree of "natural" monopoly. There is nothing
in broadcast technology which is naturally monopolistic. The question
of access to television station transmitters need not be addressed at
all if we can eliminate the government-created scarcity of such trans-
mitters. Thus, a policy directly consonantwith a literal interpretation
of the first amendment in broadcasting is the creation of a system of
private property rights and a free market in the electromagnetic spectrum.
Nearly everyone agrees that this is utopian, which is to say impossible,
because of the political power of the broadcast industry. It is never-
theless a goal worth fighting for if we really believe in freedom of

expression.
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Whenever there are only three competitors in a market,
there exists both the incentive and the opportunity for non-
competitive, collusive behavior. Such behavior is illegal
under the antitrust laws, but is almost impossible to prevent
in its subtler forms without structural changes in the industry.
The result is that the networks compete and collude in various
dimensions of their economic game. 1In this case, it seems likely
that the networks end up spending too much money on programs,
and producing too few individual episodes of these programs.

But the implications of fewness in networking go far beyond
economic consequences. The three networks are interbred; they
are located physically  close together; their standards of success,
particularly in journalism, are virtually identical, and they
are heavily influenced by the same external opinion leaders --

the New York Times, the Washington Post, the Columbia Journalism

Review. Journalistic decisions, and subjective policy decisions
about program content are as a result likely to be made on
remarkably similar criteria and by men with nearly identical
aspirations and environments. This is unhealthy from the . irst
Amendment viewpoint, and it facilitates the exercise of govern-

ment control. It would be far less dangerous to have such organiza-
tions be more numerous, more geographically and intellectually

and culturally decentralized.

49
See Owen, Berbe, Manning[JChapter 4. This is not
necessarily bad for viewers; presumably at least so 2
people would prefer »>re expensive programs to more
original programs, provided that the added expense is

""" "ted in program quality values rather than higher
to scarce talent.







The networks do not represent a cabal of evil men intent
on dictating social and political attitudes. On the contrary,
they regard themselves as responsible seekers of objectivity, and
even slaves of the fickle audience. More important, their
behavior is entirely consistent with the incentives produced
by the structure of their industry and its regulators. The
difficulty lies in the policies which produced that structure
and regulation. These policies have created an unfortunate
and dangerous nexus of power in society. This situation is
all the more dangerous when it is exercised unself-consciously,
because it is then less visible and more self-righﬁ?us.

Aside from wholesale revision of the system of television
allocations, there are two levels of policy available to deal
with this problem. The first is the encouragement of new

technology, such as cable television, which decentralizes and

50
attenuates network power. The other is to break up the net-
51
works by antitrust action. Both of these approaches would of
50

That is, to create more channels and therefore more
competition in the marketplace of ideas.

51

Anti rust action against the networks is by far the
most politically feasible approach. The present
Justice Department suit is however untenable: it
alleges monopsony power in the program markets, and
seeks to keep the networks out of prime time program
production, an end already accomplished by the FCC's
prime time access rule. The correct approach is
structural. For instance, the networks might be forced
to sell time on their systems to others, or individual |
stations might be forbidden to affiliate with any one

network more than (say) one day per eek. Remed es of

this type preserv the scale economics of networking

while allowing additional networks to appear.
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course be opposed by the networks. Ironically, the possibility
5>f engendering such a policy change is small precisely because
it can so easily be made to appear to be govern =nt retribution
for network antagonism to administration policies.52 Thus,

the unhealthy symbiosis between media and government perpetuates

itself.

52

The first Justice Department antitrust suit against
the networks was dismissed without prejudice precisely
because it appeared to be tainted by political
motivation. It was, however, immediately refiled.










Commercial radio stations in operation in 1973

FM associated
with AM-FM
AM-FM combination
(filing a Total but filing a M
combined AM, separate inde- Total Grand
report)! AM-FM report? pendent radio totald

Statigns in operation on
Dec. 31, 1973

Full-ycar operation 2868 1429 4297
Part-year operation 43 11 54
Total 2911 1440 4351

Stations not reporting 4 63 27 90
Total stations reporting 2854 1413 4267

' AM-FM stations filing a combined report are counted as one station.

2 Although these stations are assoc ated with an AM-FM combination they are counted as separate.

3 Figures in this column count AM-FM combinations as two stations.

+ Stations that are counted as not reporting include those staticns that were licensed but silent for the

entire year, those commercial stations that obtained most of their revenues from contributions rather than
time sales, and those stations that filed too late to be included in this report.
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TABLE 18

RADIO STATION PROFITABILITY - 1973
NUMBER OF STATIONS REPORTING PROFIT OR LOSS, BY REVENUES

AM AND AM/FM

Profit Loss
Revenues Over 10,000 0 0 25,000 Over
Profit (Loss) 500,000 500,000 10,000 25,000 500,000 500,000

Over $1,000,000 116 3 2 16 6
$50,000-$1,000,000 1,780 853 Thlh Lok 10
Under § 50,000 13 10 101 17 0
Total 1,909 926 853 L37 16

Over $1,000,000

$50,000-31,000,000

Under $ 50,000
Total

NHOTE: FM stations "associated" with AM's but reporting separately
included with FM's.

Source: FCC data reported in Broadcasting 1/20/75 p. 56







