








My main concern with '

'where we are'' at present relates to the

FTirst Amendment and the current FCC regulatory structure. Our traditional
First Amendment faith has been that by encburaging the widest possible
unrestricted expression of views, we would produce more diversity of

ideas than if the goverument chose who should speak and on what subjects.
However, as :the first generation erected a workable system of telecom-
munications l.aw -- bringing order out of the chaos of the twenties -- this
traditional faith was displaced by a feeling that the power of certain
speakers was such that they should be recuired to present more than

their own view of public events and human achievement, Tn chass o

immense power represented by television communication placed our
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thie nrecciira ranrte and the FOO moved awav from traditioanet oo ..

Amendment concepts rto accrndata cntrasamanmb sdbamnbe ba oo -
nower or Telrerision. i the very few minutes L have here thisg evening’ 1
cannot fully :xplore the various aspects of this power, except to say
that much has been written about it. All the resulting rhetoric, however,
does not convince me that we even now fully comprehend the impact of
television on our lives, |

The power of felevision is commensurate -- and I do not think T
exaggerate in the least -- with the power to produce atomic energy and
the power to modify human conduct by use of hio-behavioral controls,

I

recently had occasion to address iy old friends, the American Psychiatric

Association, concerning the perils of bio-behovioral contrc s, I qig not




speak to them about the blessings that will emerge from the use of
bio-behavioral controls. And I do not speak tonight about the
blessings that will emérge from the use of television as a humnan
communications tool. The blessings are, I think, self-evident to those
engaged in broadcasting and in bio-behavioral research. It is the
perils of these new forms of wizardry which, I fear, will be overlooked
in the excitement to exploit new discove:iés. Thus it is that the
potential evi.s of the power of television require great Sensitivity
on the part of the programming executives and their clients, the
advertisers. .‘nd from a diligent inquiry into the potential eyils of
television can come the conception of media responsibility which will
ultimately save the First Amendment from the pressures which threaten
it t&day.

As lawyers, we know that there are always some understandable, if
not legit me¢ €, pressures on the traditional view of the Firgt
Amendment. Ir. the field of broadcasting, these pressures have been,
as I have indicated, partially successful in altering the traditional
view of the First Amendment. Such pressures in the broadcast fiel are
not specious. They represent serious concerns to which in most
circumstances tt government would feel duty-bound 3 respond, I thj .

that many of us as members of the bench and bar would be willing to walk

more than an extra mile to rasist those pressures and to uphold the

traditional view of the Firsi Amendment. But one may question whether
vour clients, the broadcasters, are not making such resistance more
difficult., And one may also ask whether the comm nications bar is aware

of this fact and is getting the message through to the broadcasi medig,
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purposes television stiould serve, And they must do it soon ir we are to

preserve our First Amcndment values for telecommunications,

These subjects I have mentioned are not without controversy. And
y

there is more than one possible good faith response to the problems they

represent, Those of us who are willing to walk more than that extra mile
and maybe even another mile beyond -- to resist the pressures on

‘aditional First Amendment values realizg‘that these many problems

e complex and difficult beyond neat solutions. The First Anendment

-otects the broadcast media when they seek to formulate a response LO

1ese problems -~ but this protection is seriously jeopardized when the

swer of the media is abused.

The pressures I have discussed have produced a regulatory scheme
r telecommunications which is inconsistent with traditional Firgt
endment doctrine in some respects. 'The task for the bench andg bar,
d indeed the Congress, is to begin tae long overdue process of recon-~
ling First Ameadment doctrine and telecommunications regulation ip a
nner which preserves both the traditions of free speech and the PUEDC5es
!
the Federal Communications Act. I have recently made an heroic, but:
suspect insignificant, attempt in m; concurring opinion in Citizens

mmittee to Save WEFM to begin this process of reconciliation Futura
- ° g7

attcapts at reconciliation will proceed in the ''gray areas" of the First

Amendment, those areas which are not clearly within First Amendment

protection or not clearly without: that protection. Of ccurse, the
broadeast media should resist encroachments on First Amendment freedoms

these gray areas. #ut I would be less than b aest 1f I did not srate
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I have the oreatost hopes for their success. I aprneoach the task of
reconciliation with much cause for optimism.
In the limited time I he e tonight, I was only able to broadly sketch

the outline of my ideas on the First Amendment and telecommunications. My

discussion is thervefore necessarily incomplete and more unqualified than
I would like. I have for example, not mentioned several subjects of
particular interest to me, including the much analyzed assertion that

the scarcity of broadcast frequencies justifies a different First

Amendment regime. Neither have I mentioned perhaps a more inzeresting
- & L

issue: how can we expect a commercial enterprise to foreco Profits
o 1 i1

in service of the public good? But the sponsors of this affgi -

e
sternly warned me about my time limitation. They are concerne i th
: : 21 wi
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this audience's attention span, and the limitations thereof At first
. irs

this concern puzzled me, How could such high-priced legal talant h
e ave a

short attention span? 2Rut I then learncd that there would be more ¢}
i “han

one cocktail party bzfore and during this dinner. If T don't mig
guess, methinks there will be more after this dinner. So I sha }

release you without delay,
I would not, however, want to leave you without noting that the
Commission and the industry it regulates give us much reason for

pride as we ccunt our blessings instead of our problems. The

critical mind which is so essential to all our professions Someti
mes

blind 5 t : { 1
S us to the progress we have made. Occasions like thig are an

appropriate time to recall that progre ;s and, ind [
12101 ) ced, ©o congrat
ulate
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the Cownaission and the telecommunications industry for the success that
chat progress represents, |

Thank you for inviting me to speak tonight and I wish you another

40 years as exciting and eventful -- and even as profitable -- as the

last 40,




