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regulatory institutions appear tu miss the point of scarcity cntirely and
have repeatedly been described as mistaken, accidental, and counterpro-
ductive: the historical product of policymakers who failed to understand
the nature of property rights to airwaves.

This article seeks to revise such thinking about the **wronghead-
edness’ of U.S. regulatory policy toward the broadcast spectrum. Rather
than stumbling into a legal structure under erroneous pretenses, a careful
examination of the early radio broadcas market and the legislative
history of the Federal Radio Act of 1927 reveals that subsequent decision
making under the *‘public interest, convenience, or necessity’ licensing
standard was a compromise designed to generate significant rents for each
constituer  nfluential in the process. Most fundamentally, the nature of
rights in the ‘ether”™ was precisely understood; the regulatory approach
adopted chosc not to reject or ignore them but to maximize their rent
values as dictated by rational scif-intcrest.

This articte is arranged as follows. First, the tre  )nal interference
rationale for licensing is outlined in Scction 1; this reasoning has served as
the basis for important First Amendment law in the United States. Sec-
tion 1 describes why this line of argument has been rejectcd by contem-
porary analysts of broadcast regulation, who have themselves set forth an
“error theory'" explaining the licensing and regutation of broadcasters.
Sections 111 and IV explain the 1920s radio broadcasting market and the
shock to that system in the 1926-27 “breakdown of the law™ period.
Section V details the 1926 Oak Leaves decision establishing privale prop-
erty rights to spectrum at common law. Sections V1, VI, and VIl dis-
cuss the legislative agendas of thc major broadcasters, the regulators. and
public interest advocates. respectively. Section 1X interprets the Federal
Radio Act of 1927 as an equilibrium solution for these competing inter-
ests, brought together by a rent-sharing arrangement created from the
proceeds generated in the spectrum-assiy :nt process. In concluding,
Section X attempts to identify the source ot analytical confusion as stem-
ming from a focus on auctions. when vested rights in the ether werc

Case for a Fourth Commercial Network. 12 Public Pohcy 513-36 (1974). Bruce M. Owen.
Economics and Freedom of Expression (1975); Harry J. Levin, Fact and Fancy in Televi-
sion Regulation (1980). The protecuomist policy (for incumbent broadcasters) against cable
entry is detailed in Stanley M. Besen, The Economics of the Cable TV “Consensus.”™ 1.7 I
Law & Econ. 39-51 (1974); Glenn O. Robinson, The Federal Communications Commission:
An Essay on Regulatory Walchdogs. 64 U. Va. L. Rev. 169-262 (1978); Stanley M. Besen &
Robert W. Crandail, The Deregulation of Cable Telewision, #4 L. & Contemp Probs. 77-124
(1981); Thomas W. Hazlen, Cabling Amenca: Economic Forces in a Political World, in
Freedom n Broadcasting 208-23 (C. Veljanovski ed 1989).
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TABLE 1

ESTIMATED **LosT RENTS'" FROM ZERO-PRICED TELEVISION SPECTRUM ALLOCATION (1975)

Capital Value of Rents
(1985 $) at S Percent

1975 License Rents (Real Discount Rate +
No. of Stations (December 1985 $) Risk Premium)
VHF a9 846,731,500 16,934,630,000
UHF 177 11.170.000 223,400.000

Source.—Harry I. Levin, Fact and Fancy in Television Regulation (1980), at 114-15; and Economic
Report of the President (1987). at 31§

quickly esti  ;hed de jure and dc facto, thus biasing all future rent distri-
bution schemes.

I. THE INTERFERENCE RATIONALE FOR LICENSING

The first U.S. spectrum policy was to seize the entire band for govern-
ment use: the Navy took it for militarv communication.* But private users
demanded access for purposes of ra  telegraphy, and were successful in
persuading Congress to direct the secretary of commerce to license pri-
vate radio opcrators in the Radio Act of 1912. The federal eovernment
was asserting ownership of the electromagnetic resource, | n a rather
peculiar way: the secretary 100k no payment and issued no exclusive
frequency rights. Licensing’™ was but a zero-priced club admission to
unlimited use of the band.

The electromagnetic spectrum was. fortunately, an abundant resoiirce;
these  lial transmissions occurted on point-to-point bases, and ¢ es-
tion was not an issue. That changed soon after radio broadcasting became
viable in 1920-21 (see Table 1). Hundreds of commercial stations began

ting into “‘the ether,”” bringing zero-cost band to an end. The
prevailing ““ownership’’ rule became increasingly hizarre, a fact which
was only 1o become cvident in a federal court cas 1926 and a subsc-
quent opinion of the U.S. attorney general shortly tnereafter. These re-
vealed that the secrelary of commerce was legally unable to enforce fre-
quency exclusivity; many radio stat roamed the spectrum at will,
crossing into desired areas and frequencies without constraint. The mar-
ket degenerated into ‘‘chaos,’” as the Supreme Court would observe in

* This was not a unique poltical response In China, the northem warlords monopohzed
all radio communications 3n the 1912-27 epoch as *“[t]hey considered radio to be military
equipment”’ (Zhenzh: Guo, A Chrunicle of Private Radio in Shanghai, 30 J. of Broadcasting
& Elec. Media 379-92 (1986)).
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ical.'” The interference problem is widely recognized as onc of defining
separale frequency “'properties’’; it is logically unconnected to the issue
of who is to harvest thosc frequencies. To confuse the definition of spec-
trum rights with the assignment of spectrum rights is to belicve that, to
keep intruders out of (private) backyards, the government must own (or
allocate) al} the houses. It is a public policy non scquitur, as has recently
been noted in an important District of Columbia circuit opinion.'®

Indeed. even when the government assumes legal ownership of prop-
erty. a renegade broadcaster could still interrupt an assigned frequency.
The intetference problem is solved by allowing the assigned user {that is,
the effective owner) the right to punish such interloping. And that comes
by virtue of his title to the frequency nght, which could be awarded by
lottery or sold on the open market just as easily as it is assigned by federal
comparative hearings to a particular broadcaster on the grounds of
“public interest. convenience. or necessity.”!”

The standard economic interpretation, then, has been based on what 1
shall call the **error theory"” of federal licensing. It holds that government

Wedia Law 35-51 (Daniel L. Brenner & William L. Rivers eds. 1982) and Matthew Spitzer,
Controlling the Content of Print and Broadcast. 58 § Cal. L. Rev. 1349-1405 (1985).

13 See Pool. supra note 1; and Edwin Diamond and Norman Sandler. The FCC and the
) of Telec ications Technology, in Telecommunications in Crisis 3-56

Dx
(1983).

4 See Mark S. Fowler and Danie L. Brenner, A Marketplace Approach 1o Broadcast
Regulauon, 60 Tex. L. Rev. 207-57 (1982); Lawrence H. winer, The Signal Cable Sends,
Pant I: Why Can't Cable Be More Like Broadcasting? 46 Md. L. Rev. 212-83 (1987).

'S The e Je for regul is based on the common pool problem with
spectrum since without nights definition the resource tends 10 be squandered. The act of
nghts definition is one of entry basriers. in the sense of excluding nonowners from the use of
resources This act of property enforcement to elimi the rfe e problem has given
bih in NBC and Red Lion) 10 the notion of “physical scarcity’” of the arwaves, thus
placing government regulation in a unique hght. It is the interference probiem, then, that
motivates the ~'physical scarcity™ rationale for government licensing and regulation; hence.
the 1wo notions tend 1o be employed interchangeably. By whatever name, this docinne l}ns
lost creditality ‘= %~ contemporary legal literature. **The ‘scarcity’ rationale for treating
brosdcasung d tly from other media of mass communicalions for purposes ‘.)f substan-
Live regulation nas worn so thin that continuing to refute il would be gratuitous.”* Daniel L.
Polsby. Candidate Access 1o the Air: The Uncertain Future of Broadcaster Discretion. 8
Sup. Ct. Rev. 223-62 (1981).

'8 Telecommunications Research Action Center and Media Access Project v Federal
Communications Commussion. 801 F. 2d 517 (D.C. Cir. 1986).

' More easily. in fact. Comparative hearings consume large agency resources. Indeed.
the FCC has. in recent years. pieaded for increased authority to assign frequency rights by
lottery or auction primanly due to agency funding constraints. See Evan Kwerel & Alex D.
Felker. Using Auctions 1o Select FCC Licensees (workung paper, Office of Policy and Plans.
FCC May 1985) The Congress has allowed the FCC to assign celluiar phone spectrum rights
by lottery in recent years but refuscs to allow FCC auctions {or license fees).
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frequency assignment, while logically uncomp 2 as a solution Lo the
common property problem in spectrum allocation sans property rights,
was a logical—if naive—response to a series of regulatorv events that
occurred in the carly days of commercial ra broadcas' . This eco-
nomic analysis was crafted largely in response 10 the “*chaos theory™ of
the Supreme Court. *‘[Blefore 1927, the allocation [of radio broadcast]
frequencies was left entirely : private sector, and the result was
chaos.'"'® Ronald Coase. in mis important 1959 articic in this journal,"
corrected this analysis by pointing out that chaos was not a product of the
private sector, but predictable consequence of ill-defined property
rights.

At this stage, however, both s of the debate accepted the two-stage
(pre-1927, post-1927) analysis. rhe actual history of the marketplace
turned out to be further truncated, though, as revealed by Jora Mina-
s ° Employing basic propenty-rights approach developed by
Coase, Minasian has established the current stylized history of the rights-
assignment institution in br¢ ast spectrum, focusing on four distinct
policy eras.

1920-23.—Radio broadcasting began in the United States in November
1920.%' and developed very rapidly. By the end of 1922, there existed 576
broadcast stations (sce Table 2). Each had reccived a federal license (zero
priced) from the secretary of commerce, empowered 1o issue such by the
Radio Act of 1912 (which, obviously, predated broadcasting | was
designed for radio tclegraphy). As excess demand for zero-priced broad-
casting rights developed, Secretary Herbert Hoover (an eneineer by train-
ing, and an enthusiastic booster of the emerging radioir  try) pointedly
withheld additional licenses on the grounds that interference would other-
wise result. In a 1923 federal court case,?® however, it was determined

™ Red Lion, supra note 6, at 380. This reasoning piggybacked on Felix Frankfurter’s 1943
NBC decision (supra note 5, at 212-13)

' So imporant analytically, in fact, that it led directly to the “‘discovery’’ of the Coase
Theorem. George J. Stigler. Memoirs of an Unregulaled Economist 75 (1988).

* Minasian supra note 7.

2 Early voice broadcasting experiments {*'radio telephony ™) had begun as early as 1908,
and a San Jose, California, transmitier had broadcast phonograph music to receivers in San
Francisco on an expenimental basis in 1915 (Glenn A Johnson, Secretary of Commerce
Herbert C. Hoover: The First Regulator of American Broadcasting, 192128, 40—45 (unpub-
lished Ph. D. dissertation, Univ. lowa 1970)). But the first regularly scheduled and ongoing
(2o this day) broadcasts began on KDKA in Pittsburgh. November 2. 1920—announcing
election returns in the Harding-Cox race (Gieason L. Archer, History of Radio to 1926, at
2014 (1938). The station was owned by Westinghouse and began service in order to in-
crease demand for radio receiving equipment.

T Hoover v. Intercity Radio Co., 286 Fed. 1003 (App D.C. 1923).




TABLE 2

EARLY RaDIO STATION DEVELOPMENT

New
Year Stations Deletions Increase Decrease Total
1921
September 3 3 3
October 1 1 4
November i 1 5
December 23 23 28
1922:
January 8 8 36
February 24 24 0
March " 77 137
April 76 76 213
May 97 9 310
June n 7 382
July 76 76 458
August 50 B 50 S08
September 39 23 16 524
October 46 22 24 S48
November 46 2 17 $65
December 3 20 11 576
1923:
January 28 34 . 6 570
February 24 13 11 581
March 30 29 1 582
Apnl 21 14 7 o 589
May 27 25 2 e 591
June 32 50 18 573
July 9 25 6 567
August 7 i 4 563
September 5 16 e 1 562
QOctober 2 14 8 . 570
November 1?2 33 e 21 549
December 12 34 22 527
1924:
January 27 20 7 534
February 21 7 14 548
March 32 " 21 569
Aprit 27 19 8 s
May 23 n 12 e 589
June 27 81 i 54 538
Juty 22 13 9 .. 544
August 7 18 . " 533

Sounce.—Hiram L. Jome. Economics of the Radso Industry (1925). a1 70,
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that the secretary had no legal authority to withhold a license, on the
grounds that Congress had not given him any stand=r4 on which to sclect
among compe applirants. The Court, however wed secretary
to select times and way  1gths so as to minimize nterference.

1923-26.—The secretary continued, in practice, to ration scarce broad-
casting licenses by selecting frequency. location. and wavelength assign-
ments. and even by refusing (in defiance of the Intercity verdict) to pro-
cess a continuing strecam of broadcast license applicants. This allowed
property rights questions to be solved at low cost, and the industry pro-
gressed smoothly until another unfavorable court decision for the Com-
merce Department. In April 1926, in United States v. Z--*4% Radio
Corp..** the Hoover licensing method was again found with  force of
law, and this time the court explicitly denied the department discretion
over time and wavelength assignment, as well as over license issuance
gencrally. Rather than appeal, Hoover turned to William Donovan, acting
attorpey general of the United States, for an interpretation of the law.
Donovan sided with the Zenith decision (and against Intercity) in his July
8 opinion and declared the federal government without authority 10 define
nights to spectrum.

July 8, 1926-February 22, 1927.—Faced v ypen entry into a scarce
resource pool. a classic ““tragedy of the commons’™ ed. Stations had
to be licensed bv the secretary of commerce; once licensed. they were
free to roam the |, select their own transmitting location, choose their
desired amplification level, and set their own hours. A breakdown of the
rights altocation scheme resulted in a predictable (in theorctical hindsight)
chaos; the Red Lion opinion’s “*cacophony of competing voices.'*

February 23, 1927-present.—Given the anarchy of the airwaves, Con-
gress finally sought to establish a system of excludable pronerty rights in
the clectromagnetic spec 1 by passing the Federal F » Act. Yet it
made a fatal analytical mistane: it confused the **chaos or wne ether™” with
a private enterprise policy regime and solved the interference externality
problem with an overdose of federal intervention—licensing by a **public
interest’” standard as determined by the Federal Radio Commission (born
in the act, signed into law February 23, 1927). While simply defining and
not assigning rights would have dealt with the externality problem in
broadcasting (or assigning rights without prejudice, as in an auction or a
lottery). Congress mistakenly squeezed two distinct activities one.

The entrusting 1o federal regulators of power over the life ana aeath of

** United States v. Zenith Radio Corp . 12 F. 2d 614 (N D 111 1926).
4 Supra note 6, at 380.
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American broadcasters slipped through Congress and remains public pol-
icy today. due to a fundamental misunderstanding. “itis difficult 10 avoid
the conclusion that the widespread opposition to the use of the pricing
system for the allocation of frequencies can be explained only by the fact
that the possibility of using it has never been seriously faced.”"** And, in
some detail, Minasian outlines this historical episode when chaos erupted
and was ended:

Neither a regulatory agency existed that had c« | ~v=+ the usc of radio frequen-
cies, nor wac there a private property exchange sys n operation. Indeed, the
tatter by def in cannot exist where there are no pnvate rights to be exchanged.
. Yet. the wnaotic conditions have served as the basis for choosing a system of
central control over the use of radio frequency spectrum. Aside from the incorrect
assessment of the probiem, the radio frequency use provides us an opportunity 1o
evaluate the outcome of governmental action in terms of the 9riginal goals for
which solution was sought—the desire to control interference.®

This view now dominates the received wisdom on broadcast licensing.
That understanding has been stated thus:

The drafters of the Radio Act [1927} and the C unications Act {1933] probably
never considered creating a property rights Mewnanism; indeed, had they lhought
about it, they would have assumed its impossibility. As late as 1958, CBS Presi-
dent Frank Stanton, the acknowledged intellectual of the industry, stated that he
had never considercd an auction system for allocation of broadcast rights. Just a
year later, Chicago's Ronald Coase demonstrated in a palh:brcaking article “,""
just such a system not only would work but was also the typical way of allocating
resources. In fact, despite the naive belief that allocation by government is the
only sensible way of doing things. a private market in broadcast ticenses now

flourishes.”

B Coase. supra note 7, at 24.

2 Minasian. supra note 7, at 403.

3 Lucas A. Powe, Jr., American Broadcasting and the First Amendment 20} (1987).
Further elucidations of the error theory may be found in De Vany ez al., supra note 10. at
1499-1500; Pool. supra note 1, as seen above: Owen, supra note 12, a1 36-137, 43: Harry J.
Levin. The Invisible Resource 111-12 (1971); John Fountan. The Economics of Radie
Spectrum Management: A Survey of the Literature, New Zealand Dep't of Trade & Ind... at
Exccutive Summuary (1988); Bruce M Owen er al., Television Economics 139 (1974); David
Bazelon, The First Amendment and the "New Media''—New Directions 1n Regulating
Telec s.1n Free but Regulated: Conflicting Traditions in Media Law 52 (Bren-
ner & Rivers eds. 1982); Daniel L Brenner, *-Commentary,” in Brenner & Rivers eds., 60~
64, at 60, and Ida Walters, *'Freedom for Communications,” in Instead of Regulation 93—
134. 97 (Poole cd. 1982). One must venture into the communications field to find assertions
that a private rights-based answer could not solve the interference problem. Melody wntes
that *’[rlights to use the spectrum are not susceptible to legal enforcement as are private
property rights* (William H. Melody. Radio Spectrum Allocation Role of the Market. 70
Am. Econ Rev. 393 (1980)) But this is analytically incorrect, as is demonstrated by the
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Under this interpretation of the policy solution to chaos in the ether
postulated as a good-faith error, great confusion surrounded the tecl  al
problems of establishing rights to the airwaves, and the path mistakenry
chosen led to inefficiency and antisocial cconomic transfers.”® In eco-
nomic terms, the error theory posits the solution to the common resource
allocation problem as the only argument in policymakers’ objective func-
tions, with distribution questions so misunderstood as to be unanswerable
in any reasonable way. Yet in building an explanation of broadcast regula-
tion on the ‘‘absence of any serious attempt to establish by legislation a
system of transferable properiv rishts in the strum,”** the modcrn
interpretation identifies not the r of the ponucal marketplace in regu-
lating broadcasters but its own examination of the evidence. The ‘or-
ical record makes it abundantly clear that the allocation probiem in
avoiding a ‘‘tragedy of the commons' in spectrum confused neither
radio’s first regulators nor its regulatees. Quite the contrary, the property
rights regime chosen was selected primarity due to its distributional con-
sequences.

I11. A MARKET FOR THE ETHER

One ~f aur troubles =~ ~¢tting legislation [in 1923-26) was the
very cess of the itary system we had created. Members
of the Longressiona vummittees kept saying, “it is working
well, so why bother?™ A long period of delay ensucd.™

The pricing mechanism was more than considered an allocation device
in the carly days of radio—it was. in effect. There existed a very lively

current (and hence casily ubservable) regulatory regime under which privale rights to spec-
trum are today leased at a zero price to private broadcasters by the government. Such nghts
would not be fund. Hy difTe n any technical sense if identical claims to spectrum
were deeded over to private interests outright. A similar confusion is embodied in Dallas
Smythe, Facing Facts about the Broadcasting Business. 20 U. Chi. L. Rev. %6-106 (1952).
Both Professors Melody and Smythe are (were) in communications departments to which
these faully analyses appear 1o be confirmed. (Also note, however, that Hugh C. Donahue, of
the Ohio State University journalism department, makes no such error. See Hugh C

Donahue. The Batile to Control Broadcast News (1989)

** These transfers were ill adwvised on equity grounds icreating excess profits for the
regulated industry) and led to dynamic inefficiencies. as the industry (reacting to the exoge-
nous imposihion of a regulatory scheme} then lobbied for pr i barriers. Regul S
were tempted o dictate wasteful cross-subsidies: Posner’s ““laxauon by regulation™
(Richard A. Posner. Taxauon by Regulation. 2 Bell ). of Econ. & Mgt. Sci. 22-50 (19711

** Owen, supra note 12, at 36,

¥ Herbert C Hoover, The Memoirs of Herbert Hoover: The Cabinet and the Presidency
1920-1933, at 142 (1952)
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]
tionally.** this would allow possibilitics for enhanced rents via restric-
tion of width as well. As a magazine summed up the conclusions of

the 1925 Radio Conference, **‘Radio has done a wondcrful job of rcgulat-
ing itself. But there should be a limit upon the total number of broadcast-
ing stati and this limit can be fixed and maintained only by Federal
authority. -* This legislative goal was doggedly pursued by the industry
throughout the period. which is to say, both before, during. and after the
“‘breakdown of the law."

That agenda focused on *“the non-issuance of additional broadcasting
licenses. the freedom from further division of ime with other broadcast-
ers. [and] the maintenance of the present distribution of frequency chan-
nels." as the 1925 Radio Conference's resclution cited above put it. In the
months preceding the February 23, 1927, passage of the Radio Act, this
strategy was quite clear, and its influence in shaping the Act was under-
stood by informed observers both within and without the industry. As
Morris Ernst wrote, “‘the proposed legislation contains phrases such as
*pubtic utility,’ “public necessity.’ and ‘public interest." but the operation
of the bill is for private profit and for stabilization of investment.”"*’

This agenda was artfully accomplished. When the Federal Radio Com-
mission (FRC) was born out of the Federal Radio Act of 1927, it im-
mediately grandfathered rights for major broadcasters, while eliminating
marginal competitors and all new entry. Indeed, the FRC restored order
out of chaos by ordering stations to **return to their [original Commerce
Department} assignments,”™ thus revealing much about the previous
rights regime and the privatization of airwave properties achieved in *the
public interest.”

Still, the industry was most concerned abc 10w the FRC would deal
with *'such dangerous propositions as the pressure to extend the broad-
cast band . . . ; the fatuous claims of the more recently licensed stations to
a place in the ether; and the uneconomic proposals o split time on the air
rather than eliminate excess stations wholesale . . . ,"" as onc trade journal
forthrightly summarized.®” (The article went on to advocate the **principle
of priority”* in wavelength allocation, their self-interested conception of

%5 As explained 1n Lovis G. Caldwell, The Standard of Public interest, Convenience or
Necessity as Used in the Radio Act of 1927, | Air Law Review 295-330 (1930). {Caldwell
was form al counsel of the Federal Radio Commissign,)

% Ruling the Radio Waves, Outlook 463 (November 25. 1925).

%7 Morris Emst, Who Shall Control the Air® 122 Nation 443, 444 (April 21, 1926). Notice,
100, that Emst’s ACLU opposition 1o major broadcasters focused (correctly) on distribu-
tional issues. as the anicle’s title makes plain.

® Rosen, supra note 34, at 125,

* Welcome to the Radio Commission. Radio Broadcast 555 (Apnil 1927).
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public interest,”” and advocated reducing the number of broadcasting
stations by **about four hundred'*—or over one-half.)

Radio men were quickly assured that the newly appointed commission
was politically sensitive to their needs and aspirations. Only two months
afler its inception they could be relieved that the commissioners had acted
wisely. ‘*Broadening of the band was disposed of with a finality which
lcaves little hope for the revivai of that pern Is propo 1; division of
time was frowned upon as uneconomical . . . the commissioners were
convinced that less stations was the only answer.””°

Indeed. the second agenda item’! dealt with by the Federal Radio Com-
mission (on April 5, 1927) concerned possible enlargement of the **Broad-
casting Frequency Band.”” The commission decided not to widen the
band beyond 550-1500 kc, **[iln view of the manifest inconvenience to the
listening public which would result.”™

The decision not to expand the broadcast spectrum serves as yet ac
ti  levidence for rejection of both the **chaos™ and “‘error™ theories ot
broadcast licensing. If regulators had made a good-faith, even if analyt-
ically unsophisticated, attempt to deal straightforwardly with overcrowd-
ing of the airwaves, their it step should have been to allow for an
expansion of available broaucasting frequencies. Indeed, the European
countrics had devoted a larger portion of the electromagnetic band to
radio despite a far smaller number of stations, a fact that was not missed
by American commentators. Moreover, in 1927, radio broadcasters were
allotte t one megahertz (MHz) of spectrum, when twenty-threce MHz
were in use, having been apportioned in an international radio conference
that year,” and at least 60,000 kHz were known to be potentially available
given then current technology.”™

The radio industry’s argument against broadening the band wa: .t it
was anticonsumecr: it would ‘‘require’” listeners to purchase new sets in
order 10 receive new signals. The analysis is transparently false when

™ Stabilizing the Broadcast Situation. Radio Broadcast 79 tJune 1927).

"' The first item. on March 29, 1927, was a perfunctory matter dealing with license
extension for certain point-to-poinlt radio operators. So band width broadening was the first
substantive broadcasting issue taken up.

T Federal Radio Commission, supra note 44, al 13,

" Levin, supra note 27. at 20-21.

7% That international conference specifically set aside several higher-frequency bands for
radio broadcasting, including 6,000-6.150 kHez, 9,500-9.600 kHz, 15,100-15,350 kHz, and
21,450-21,550 kHz. Federal Radio Commission. Aanual Report 233-34 (1928). Radio waves
are now known 1o occupy at least 100,000 MHz of the electromagnetic spectrum. Chris-
topher H. Sterling and John M. Kittross, Stay Tuned: A Concise History of American
Broadcasting 506 (1978).
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IX. THE 1927 Rabio AcT as an EquitieriuM Pouitical SorunoN

Although licensing control passed into the hands of an independent
commission, economic allocation was not much affected vis-a-vis the
rights established in the pre-*‘breakdown’ period. By virtually all ac-
counts, the commission made legal what Secretary Hoover had accom-
plished Via extralegal authorily: it recognized priority-in-use rights to
spectrum space, with discretionary power and lime assignments favorable
to those broadcasters serving larger audiences. Marginal broadcasters
with irregular transmissions were expropriated altogether: nonprofit in-
stitutions were relegated to crowded spectrum “ghettos’ where time was
scarce and listenership difficult to attract. Many such licenses were soon
withdrawn by their owners due 10 unsustainable financial losses. Inits
third annual report, the Federal Radio Commission described its interpre-
tation of the **public interest, convenience, or necessity” standard it had
utilized in establishing order in the airwaves.

The first important general principle in the validity of which the commission
believes is that, as between 1wo broadcasting stations with otherwise cqnal_clmms
for privileges, the station which has the longest record of continuous service has
the superior right. This is not a doctrine of vested rights or an extension 9{ the
property law to the usc of the ether; it applies only as between private individuals
or corporations operating stations and not as between either of them and the
plenary power of the United States 1o regulate interstate commerce.

Where two contesting broadcastings do not have otherwise c_qual‘clalms. the
principle of priority loses its significance. in proportion to the disparity between
the claims. In a word, the principle does not mean thal the situation in the broad-
cast band is “‘frozen’ and that existing stations enjoying favorable assignments
may not have to give way lo others more recently established.

cen

Broadcasting stations are licensed 10 serve the public and not for the purpose of
furthering the grivm; ar sglfish interests of indi als or groups of'md!v!duals.
The standard of public interest, convenience or necessity means nothing i it dqcs
not mean this. The only exception that can be made 10 this_rule has 19 dowith

advertising; the exception. however, is only apparent because ad\_rem'f;?g fur-
economic support for the service and thus makes it possible.

This passage is entirely in line with FRC and subsequ.enl FCC poli.cy
pronouncements, in coupling de facto property rights with the potential
- o -

massion by statute, Hoover moved quickly to exercise control over all presld:_nl'nl nominees
for commissioner and even to use Commerce Department funds to pay for FRC expenses,
strangely unprowided for in the imitial legislation, Hence, Hoover's hand was decisive in all
early FRC rule making.

131 Federal Radio Commssion, Annual Report 32 (1929).
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fww%&: The market is neither
purely private nor, in substance, one of government control, but is ruled
by a hybrid policy in which spectrum rents are shared bv private users
and government re;  tors or their assignees. This dis ition makes
eminent sense for the two principal transactors, Congress and broadcast
license holders, and gives both equity **owners™ incentives 10 maximize
rent values.

That the arrangement was legally fashioned to wear the clothing of
“public interest™ led quickly to logical curiosities. While condemning
forms of “selfishness,’” it asserts that advertising—quite controversial 1n
the 1920s radio markel and often condemned even by radio champions
such as Herbert Hoover—would not be so defined. on the grounds that

selfish aspect of advert  ; makes enjoyable programs economically
possible. Yet that view may as ¥ e substituted into the argument for
self-interest as a motive anywhere. The commission’s purpose in con-
demning private self  restand th ndorsing advertising (the manner
in which financial sen-interest was pursued in radio) was to endorse an
implicit marketplace standard, allowing licensees to maximize audiences
and, hence, ad revenues, while carefully regulating *selfish™ speech—
that is, the airwaves would'fiol be used for controversial communications
interesting merely to a ority of listeners. This wa:  : **sc  hness”
that the FRC believed it nad a mandate to regulate. Anu, intercsungly, it
is the form of broadcasting of least interest to major broadcasters, particu-
larly when one’s competitors are similarly constrained.

The commission’s “*public interest’” solution to the property right prob-
lem essentially accomplished the following:

1) it served to establish quickly and cheaply de facto property rights to
spectrum based on the priority-in-use rule;

)itk :d out the sy *ctrum by failing to renew licenses of 83 broad-
casters in July 1927 and gave reduced power and lime assignments to
nonprofit organizations;'*

— 3)itawarded enhanced power assignments (as high as 50,000 watts—up

from 5,000 watts) to some fortunate large broadcasters, generally network
affiliated; '

d)itestablishedar  s-enforcement mechanism, wherein licens. d-
ers were 1o self-police wne airwaves by filing complaints against inteiiciing
broadcasters;'?*

32 Bamouw, supru note 33, at 216.
14, a1 218,
124 Federal Radio Commission, supra nuic 44, at 16
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a system to regulate the receiver operation without requiring the observ-
er to leave the normal viewing position.” In other words, if Americans
were given an affordable way to remain comfortably immobilized while
they consumed their televised entertainment, they would choose it.

A slew of copycat devices soon followe but the increased cost of fit-
ting televisions to receive the remote’s signals kept the remote control
from becoming immediately popular with consumers. According to the
Consumer Electronics Association, it was 1985 before more televisions
were sold with remotes than without. By the beginning of the twenty-first
century, however, 99 percent of all television sets and 100 percent of all
VCRs sold in the United States came with remote control devices, and
infrared and digital technology had replaced Adler’s miniature ultrason-
ics. In 2000, the average household contained four remote controls.

There is a Pavlovian brilliance to the remote control. It is light and
easily manipulated with one hand. It responds immediately to any whim
with the merest physical effort—more sound, more light, different image,
Just a tap of the finger or thumb will suffice. Even children are quickly
al - to master its functions. Sociologists Kathy Krendl and Cathryn
Troiano studied fifty toddlers to find out if they knew what a remote con-
trol device (RCD) was, how we  they could use it, and whether or not
their parents limited their use. Their results are startling: “Fifty-two per-
cent of the children said they used the RCD themselves” and “none of the
children mentioned specific rules related to RCD use.” One subject, three-
year-old Jimmy, was incapable of articulate conversation and could neither
recognize numbers nor tell time, but he “had mastered the basics of RCD
use.” He “primarily use the RCD to change channels on the TV in order
to watch his favorite programs,” and when told the time, clever Jimmy
“knows if his program should be airing.” Krendl’s and Troiano’s study
underscores the technical simplicity of the remote control. “Preschool
children are able to use the technology even at very young ages,” and
‘reading, time-telling, and counting skills are not necessary for using the
device effectively.”

Despite the conventional wisdom, sociologists have found only mod-
est differences in remote control use between men and women. Elizabeth
Perse and Douglas Ferguson found that men “have more positive percep-
tions of remote control devices,” in part because the remote control facil-
itates their pursuit of greater variety over fam arity. A 1997 report from
the research firm Knowledge Networks/SRI observed that men were
somewhat more likely than women to change channels during prime-time
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viewing (87% of men changed channels ten times or more, while only 24%
of women did). Nor are there dramatic disparities among different class,
ethnic, and racial groups. Lawrence Wenner and Maryann Dennehy found
that “demographic variables do not contri te in a meaningful way to
explanations of RCD activities” a ong the students they studied. Rather,
it is a basic human impulse—novelty-seeking—that plays the primary
role in people’s use of the remote control.

The Age of Choice

"T'he original purpose of the ri 10te control, as Zenith's president put it at
the time of its creation, was to “tune out annoying commercials.” But it was
a federal regulation many years later that made the remote control the
indispensable household object that it is today. The Federal
Communications Comn sion’s 1972 “Open Skies” decision deregulating
satellite communications allowed cable television to become a popular
reality in the US,, as it rapidly did. As one observer noted, “the only peo-
ple who had an inarguable, demonstrable need for an RCD for their televi-
sion before the 1970s were the debilitated.” But with e rapid increase in
television channel offerings, we all needed the remote simj r to navigate
television’s many new options. Cable television dramatically increased the
range of choices, but it was the remote control, according to James Walker
and Robert Bellamy, which “made it easier for viewers to be choosy.”
Taken together, the remote control, combined with the proliferation of
entertainment options generated by cable TV, encouraged a new kind of
viewing behavior: grazing. Recounting his surveillance of one typical
user, researcher Paul Traudt recorded his subject saying the following:
“Okay... I'm lookin’ for something that’s catching my eye. I'll just hold
e plus« annel and I just go right through all the ... every channel until
[ see something... I say, ‘Okay, let's stay here for a couple of seconds to see
what's going on.” Another research subject said, “I watch bits and pieces,
take whatever’s there and then go look, ya know, almost forag 1g for pro-
gramming.” So natural an activity is channel-surfing that Traudt found
that his subjects often gestured as if holding an imaginary remote control,
depressing imaginary buttons while discussing ~ eir viewing habits. With
cable television our fertile savannah and the remote control our guide, we
quickly became, as the title of a 1989 report conducted by Channels mag-
azine suggested, “A Nation of Grazers.”
It is worth noting that the word “grazing” is normally applied to the
consumption activities of herd animals, unlike “brows g, for example,
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which is the verb of choice for perusing library shelves. (We also use
“browsing” to describe the way we examine the Internet: platform soft-
ware s h as Netscape or Explorer are the technical browsers; we choose
among the results that they have retrieved). Grazing suggests a steady
but laconic approach to consumption, and research by Walker and
Bellamy found that “clearly the search for something better was the dom-
inant motivation.”

Although television grazing is the behavior we most indulge with our
remote controls, we can control many other things with the touch of a
button. I once watched a toddler point to a wood-burning fireplace and
demand, “Turn it on!"—not out of some childish muddle about how to
start a fire, but as a rational act, since in his house the only way to er Hy
the gas fireplace was, literally, to turn it on with a remote control. So-
called “smart remotes™—or universal remotes—can control upwards of
twenty different devices in the home, including television and stereo
equipment, air conditioners, ceiling fans, window treatments, and lights.
Thinking about the next generation of smart remotes, sociologist Carrie
Heeter writes, “Imagine coming home and saying ‘relax me,” ‘amuse me,
‘teach me,” or ‘arouse me’ to the TV set.” Parents could encourage smarter
TV viewing by their children, with remote controls that “engage the chil-
dren in question-and-answer discussions about the program they just
watched, helping them recognize stereotypes, talking about the conse-
quences of violence, and so on.... The future belongs to ‘smart’ remotes.”

Our grazing television behavior has moved some critics to view the
remote control as a technological paintbrush, a tool that offers great creative
possibility for its owner. Umberto Eco once praised the remote as a device
that allows people to “transform something that was mecant to be
dogmatic—to make you laugh, to make you cry—into a free collage.” The
remote “can make the te vision 1to a Picasso.” Others are less enthusiastic,
calling the frenzied grazing of remote control users a “masturbatory art.”

Even our furniture has ad »ted to the habits inculcated by the remote
control. The manufacturer Floral City Furniture, for example, had a
knack for capturing the zeitgeist in its designs. In 1928, as the telephone
was changing the way people communicated, the company crafted a piece
called “the Gossiper,” a settee that “allowed people to sit, to phone, and to
store things.” But it was the recliner that made them famous, prompting
the company to change its name to the more apt La-Z-Boy. The company
explicitly links its history to Americans’ increased addiction to t¢ :vi: n:
“Known as the media decade,” the La-Z-Boy company website notes, “the

FALL 2004/ WINTER 2005 ~ 55







device that began life as an accessory to t¢ vision has now succeeded in
transforming television content itself. The lavish first scenes of popular tel-
evision dramas such as CSI, meant to hook the viewer early, and the quick
cutaways and montage techniques of reality TV, are all responses to the
power of the remote control. Like disciplined border collies, television exec-
utives devised creative techniques to manipulate the herd of television
viewers who were refusing to view programs in their entirety—all without
members of the herd ever feeling that coercive nipping at their heels.

The New Skinner Box

Despite its ability to allow viewers to control what they watched on tele-
vision, the remote could do little to control when people watched. Viewers
were still beholden to scheduling by network programmers. The ability to
“time-shift” by recording a program to watch later was one of the main
appeals of the VCR, which became inexpensive and popular in the 1980s.
But recording one show while watching another often seemed to require
a small army of video recording devices or a PhD in computer program-
ming; even then, the technology was limited. This changed with the
advent of the digital video recorder (DVRY), a technology that has given us
even greater control over television viewing than the remote, but is also
impossible to imagine without it. Part video recorder, part computer, the
DVR (or PVR, personal video recorder, as it is also known) can compress
hundreds of hours of broadcast television programming and store it on a
small hard drive for later retrieval. Most DVRs also allow viewers VCR-
like control over live television, such as pause, slow motion, and rewind
functions.

Only a small minority of homes curreni - own DVRs—about four per-
cent, according to ma  sting research firm Knowledge Networks. As
Advertising Age recently noted, this means that “more homes in the U.S.
have outhouses” than these devices. But a similarly meager early market
penetration was true for things such as Internct access, which quickly
became much less expensive and much more popular. And like the
Internet, DV s are poised to experience rapid growth and acci tance.
According to Forrester Research, 17 percent of households report inter-
est in owning DVRs, and by next year, eleven million households are
expected to purchase a DVR. Within five years, an estimated 41 percent
of homes in the U.S. will have these devices.

The most popular DVR is TiVo, whose logo is a slightly anthropo-
morphized television set with clownish feet, cute antennae, and a coy
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deceptive practices” when it claimed it did not use individually identifiable
data about its customers. The letter noted, “Apparently, the only thing
stopping TiVo from identifying the viewer is a procedure the company
has elected to perform once the personally identifiable data is already
transferred and in TiVo’s possession.”

One pattern of behavior that clearly interests TiVo analysts is the ten-
dency to skip over ads. A recent report by Forrester Research found that
TiVo and other DVR users skip 92 percent of commercials. Most viewers
simply fast-forward through commercials on their TiVos, though inter-
estingly, a study by the Advertising Research Foundation has found that
such fast-forwarding may not I nt the force of a commercial’s message:
“You will recall it just as well as if you had seen the w Hle thing.” Still,
one can imagine a significant transformation in the advertising industry
as TiVo becomes a mainstream technology, and some have already specu-
lated that Internet and print advertising might be the beneficiaries.

Ironically, the ease with which TiVo allows users to avoid commercials
has encouraged a more insidious form of advertising—product placement
within programs themselves. Savvy TiVo users on an e-mail listserv
recently noted the placement of large Coca-Cola cups at the judges’ table
on American Idol and frequent glimpses of the Ford logo on the cars driv-
en by the detectives on Law & Order. Writing in Folio, Michael
Learmonth catalogued many product endorsements—from Home Depot,
Labatt’s beer, Pepsi, and Nokia—on programs such as Best Damn Sports
Show Period and youth-oriented programming on the WB network. Other
technc gy observers have predicted that we’ll soon witness the birth of
the wicked stepchild of TiVo and QVC, with interactive television and
home shopping channels merging to allow viewers to purchase the
clothes, jewelry, or kitchen gadgets they're seeing on television pro-
grams—all with just a press of a button on = eir remote controls.

TiVo Nation

"T'he enthusiasm for TiVo is at times absurd. “TiVo is the greatest thing
since wheat,” former San Francisco 49ers quarterback Steve Young
enthused. “TiVo is the most amazing ing ever invented!” says Rosie
O’Donnell. Documentary film:1 ker Pete Jones recently declared that,
“T1Vo has changed my life more than children. It’s the only thing in my life
that I can count on week after week.” D ing a question and answer ses-
sion at an electronics show in 2008, Federal Communications Commission
Chairman Michael Powell described TiVo as “God’s machine.”
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always cue up the song or scene that you want, or watch things in what-
ever order you want.”

1 a survey of their subscribers, TiVo found that 98 percent of them
“couldn’t live without” their TiVo and “another 40 percent said they
would sooner disconnect their cell phone than unplug their TiVo.” It is
butler, boyfriend, playmate, and therapist manqué.

The company’s goal is to make TiVo the “focal point of the digital liv-
ing room,” although it hastens to add that this “doesn’t make the televi-
sion ___e centerpiece of our homes.” In fact, television /as become the cen-
terpiece of many American homes. One company is now manufacturing a
hi-tech television mirror so that we can watch TV during our daily bath-
room routines. Another recent advertisement pictured a family gathered
around the fireplace, although not in a traditional scene of family convivi-
ality. Rather than looking at each other, their gazes are all fixed on a point
above the fireplace: they are staring at the large, flat-screen television that
now dwarfs their hearth.

If our advertisements are any guide, we are using dex es such as TiVo

ss as efficient, multi-tasking, modern assistants than as technc gical
enablers that help us indulge in excesses of passive spectacle. TiVo does
not free us to watch less TV by eliminating waste; it seduces us wi- more
TV by making television a more perfectly self-centered experience.

Preliminary studies, such as Forrester Research’s report, “The Mind
of the DVR User,” have found that although DVR users adapt quickly to
the technology, they also report watching more television after purchas-
ing one. A writer for DTG, the industry association for digital television
in the UK., noted in 2000 that “TiVo-equipped households watch 8 hours
more TV a week than other households—but they don’t watch sc :duled
TV anymore.” Another study by Next Research found that the number
was even higher, with DVR users watching five to six hours of additional
television per week. Talking to a family enthusiastic about the DVR, Ken
Belson of the New York Times recently reported, “the Huntleys did not
anticipate how quickly the DVR would transtorm their viewing habits.”
As the satistied Mrs. Huntley describes, “We thought we wouldn’t need
more than 30 hours when we had the first machine, but now we think that
120 hours is not enough.” Even Leo Laporte, a TiVo enthusiast who has
w ten a Guzde to TiVo, concedes, “We'd like to think that all of the time
saved not watching shows in real-time and skipping over commercials is
being used for the betterment of humankind.... But in point of fact, it’s
probably just resulted in watching more TV.” One recovering TiVo addict
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called it “silicon crack” and said at after five months of heavy TiVo use,
he and his wife “snapped out of it to realize that we were watching a hel-
luva lotta TV. Hours and hours of it per day.”

TiVo’s marketing language encourages its users to overlook this
salient fact. On its website, it emphasizes that the machine records hun-
dreds of hours of programming for you, “all while you're out living your
life.” But it never says how we should characterize the time spent actually
watching those hundreds of hours of shows when we're back at home. 1
“The TiVo story,” the company’s perky founding narrative, the authors
write, “TiVo’s overriding philosophy is that everyone, no matter how busy,
deserves to enjoy the home entertainment of their choosing, at their con-
venience.”

This avoids the more important question of whether watching TV is
really what we should be spending so much time doing in the first place.
We are talking about the technology, not about what it encourages us to
do. .ike e-mail, TiVo offers us a more efficient way to perform a particu-
lar task, but in this case that “task” is watching television. For those who
worry about the negative impact of television, this is akin to celebrating
the invention of an easier and more effective syringe for injecting heroin.

Television on Demand

Meat powder made Pavlov’s dog drool; television does something similar
to our brains. As an extensive treatment of television viewing habits in
Scientific American noted in 2002, “Psychologists and psychiatrists formal-
ly define substance dependence as a disorder characterized by criteria that
inclu : spending a great deal of time using the substance; using it more
often than one intends; thinking about reducing use or making repeated
unsuccessful efforts to reduce use; giving up important social, family, or
occupational activities to use it; and reporting withdrawal symptoms
when one st s using it.” Researchers have found that “a  ese criteria
can apply to people who watch a lot of television.”

Even if you don’t believe that there is such a thing as “television addic-
tion,” Robert Kubey and Mihaly Csikszentmihalyi have compiled some
startling statistics about our viewing habits: they found that “on average,
individ s in the industrialized world devote three hours a day” to watch-
ing television, which is half of their total leisure time. We spend more time
watching television than doing anything else but sleeping and working.
Using 1 “Experience Sam] ng Method” to track people’s fee 1gs about
television, Kubey and Csikszentmihalyi found th. people watching TV
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reported “feeli ; relaxed and passive,” a state that electroencephalograph
studies of TV watchers have supported; viewers experience “less mental
stimulation, as measured by alpha brain-wave production, during viewing
than during reading.” This pleasurable sense of relaxation ends as soon as
the TV is turned off; what doesn’t end is “passivity and lowered alertness.”

Why is this the case? One explanation is a biological condition called
the “orienting response,” which Ivan Pavlov identified in 1927. As the
Scientific American study notes, “the orienting response is our instinctive
visual or auditory reaction to any sudden or novel stimulus,” and includes
the dilation of blood vessels to the brain and the slowing of the heart.
Researchers such as Byron Reeves of Stanford University and Esther
Thorson of the University of M ssouri have studied brainwaves to deter-
mine how television activates the orienting response and found that it
does so with great facility; this explains why some people iment that ey
can’'t not watch a television when it is on. Babies as young as six weeks
have been found to attend to the images flashing across the TV screen. “In
ads, action sequences, and music videos, formal features frequently come
at a rate of one per second, thus activating the orienting response contin-
uously,” Scientific American notes.

An overworked orienting response can have negative consequences for
our mental and physical state. Two researchers at Y: > University found
that television viewing contributes to decreased attention spans and impa-
tience with delay, as well as feelings « boredom and distraction. “Heavy
viewers report feeling significani - more anxious and less happy than
light viewers do in unstructured situations, such as doing nothing, day-
dreaming or waiting in line.”

Nevertheless, we continue to watch a lot of television, and to induct
our children into the ¢t ure of viewing. In his trenchant critique of tele-
vision in Amusing Ourselves to Death, Neil Postman noted, “We are by now
well into a second generation of children for whom television has been
their first and most accessible teacher and, for many, their most reliable
con anion and friend.” Postman wrote this in 1985, when researchers
such as Gavriel Salomon had already concluded that “the meanings
secured from television are more likely to be segmented, concrete and less
inferential, and : ose secured from reading have a higher likel o2o0d of
being better tied »one’s stored knowledge and thus are more lik / to be
inferential.” This is especially true for ¢_ildren. An April 2004 study in
Pediatrics concluded that “hours of television viewed per day at both ages
one and three was associated with attentional problems at age seven,” even
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controlling for factors such as socioeconomic status. “Limiting young chil-
dren’s exposure to television as a medium during formative years of brain
development,” they concluded, “may reduce children’s subsequent risk of
developing ADHD” (attention deficit/hyperactivity disorder).

But scientific study and cultural criticism have never succeeded in per-
suading Americans to give up their televisions. “Throughout our history
with The Box,” argues Bruce Gronbeck, “we ave elieved fervently that
it brings good, not bad; that even when it’s bad it can be controlled; and
that when we cannot control ourselves a technology will arise to help us
do it.” TiVo is precisely this kind of technology. By helping us control
what we watch and when we watch it, we mistakenly believe that we are
also exercising a broader self-control over our television viewing habits;
by only watching what we want to watch, we reason, we will watch less.
But carly evidence suggests that this is not the case. TiVo users actually
end up watching more hours of television every week, including shows
they might have skipped without regret if they were not available “on
demand.” By emphasizing the efficiency of the technology—rather than
what the technology is making more efficient—we avoid having to ask
whether we really should be watching so much television in the first place,
or reflect upon what television does to our intellect and character.

Pod People

T'he remote control and TiVo are not the only ultra-personalized tech-
ologies to captivate us in recent years. One of the earliest technologies of
individualized entertainment was the Walkman, the portable radio and
cassette player introduced by Sony in July 1979. Marking the twenty-fifth
anniversary of the Walkman recently, a writer for the Philadelphia Inquirer
recalled his enthusiasm for the “mix tape” that the Wi  man promote
“Countless new soundtracks beckoned. I made running tapes, sunning
tapes, sauntering tapes, strutting tapes.” He was no longer “a prisoner of
Donna Summer or Molly atchet on e radio.” He created person
ortable soundtracks for life.

Not cveryone was pleased by this new development, however, and
some critics expressed concern that the Walkman would dramatically
transform our experience of music for the worse. As music columnist
Norman Lebrecht argued, “No invention in my lifetime has so changed an
art and cheapened it as the Sony Wa  man.” By removing music from 5
context—in e performance hall or the private home—ar making it
portable, the W, tman made music banal. “It becomes a utility, undeserv-
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ing of more attention than drinking water from a tap.” The Walkman was
no doubt aided in this transformation by the rise of “elevator music.” But
the Walkman seemed to make everywhere we go an elevator and all music
into elevator music. As Lebrecht laments, it “devalued magnificence and
rendered it utilitarian.”

Today, the iPod—the portable MP3 player that can store thousands of
downloaded songs—is our modern musical phylactery. Like those little
boxes containing scripture, which Orthodox Jewish men wear on the left
arm and forehead during prayers, the iPod has become a nearly sacred
symbol of status in certain communities. Introduced only three years ago
by Apple computer, the iPod is marketed as the technology of the discon-
nected individual, rocking out to his headphones, lost in his own world. In
certain cities, however, the distinctive white iPod headphones have
become so common that one disgusted blogger called them oppressive.
“White headphone wearers on the streets of Manhattan nod at each other
in solidarity, like members of a tribe or a secret society.”

When he introduced the iPod, Apple CEO Steve Jobs claimed that “lis-
tening to music will never be the same again.” Judging by the testimoni-
als of 1Pod users, this was not merely marketing overstatement. One iPod
enthusiast spoke of his device in tones one usually reserves for describing
a powerful deity: “It’s with me anywhere, anytime.... It’s there all the
time. [t's instant gratification for music.... It's God’s own jukebox.” Like
TiVo, iPod inspires feverish devotion in its users.

The iPod is not yet a mass technology, due partly to its fairly steep
price: the less expensive iPod mini still costs $250. Like TiVo, it is still a
technology for the minority—only about one percent of the American
population owns one. But like the VCR and the cell phone before it,
increased competition and lowered manufacturing costs should eventual-
ly drive down prices, at the same time that downloading music from the
Internet continues to grow. One estimate from Newsweek suggested that
by 2008, one third of all songs purchased will be from downloads. The
iPod and its competitors are clearly here to stay.

Like TiVo, control is the reason people give when asked why they love
iPod. In a February 2004 interview with /#ired News, Michael Bull, who
teaches at the University of Sussex and writes extensively about portable
music devices, argue  “People like to be in control. They are controlling
their space, their time and their interaction.... That can’t be understat-
ed—it gives them a lot of pleasure.” Like TiVo, this degree of control,
once experienced, mspires great loyalty; the praise of iPod users echoes

FALL 2004/ WINTER 2005 ~ 65







ent pleasure from merely donning headphones, in part because the listen-
ing happens under circumstances not under the complete control of the
listener. To watch tension and release move across the face of a solo
pianist or to see the rock musician strut lithely across the stage—to watch
performers physically caught up in the musical moment-—adds an entire-
ly different layer of meaning to the experience of listening. In live per-
formance we listen to music in a way that is less passive and less mundane.
The convenience of iPod and its ability to facilitate easy listening is unde-
niable; but we should not let its convenience discourage us from seeking
the distinct pleasure of hearing music made, not merely replayed. And we
should be careful that our desire for convenient music does not make all
music simply convenient—transforming what musicians do, how they
work, and what they write to appease our iPod-driven demand.

Egocasting

What ties all these technologies together is the stroking of the ego.
When cable television channels began to proliferate in the 1980s, a new
type of broadcasting, called “narrowcasting,” emerged—with networks
like MTV, CNN, and Court TV catering to specific interests. With the
advent of T1Vo and iPod, however, we have moved beyond narrowcasting
into “egocasting”—a world where we exercise an unparallc :d degree of
control over what we watch and what we hear. We can consciously avoid
ideas, sounds, and images that we don’t agree with or don’t enjoy. As soci-
ologists Walker and Bellamy have noted, “media audiences are seen as fre-
quently selecting material that confirms their beliefs, values, and attitudes,
while rejecting media content that conflicts with these cognitions.”
Technologies like TiVo and iPod enable unprecedented degrees of selec-
tive avoidance. The more control we can exercise over what we see and
hear, the less prepared we are to be surprised. It is no coincidence that we
impute God-like powers to our technologies of personalization (T1Vo,
iPod) that we would never impute to gate-keeping technologies. No one
ever referred to Caller ID as * :hovah’s Secretary.”

TiVo, iPod, and other technologies of person: zation are conditioning
us to be the kind of consumers who are, as Joseph Wood Krutch warned
long ago, “incapable of anything except habit and prejudice,” with our
needs always preemptively satisfied. But it is worth asking how forceful
we want this divining of our tastes to become. Alrea - you cannot order
a book from amazon.com without a half-dozen DVD, appliance, and CD
recommendations fan-dancing before you. And as our technologies
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53 percent said the character should survive). Programs such as American
Idol encourage a form of mass criticism by a Hwing millions of viewers to
phone in their choice for a winner.

But although our mediums for viewing culture, particularly TV,
encourage us to be critics, they do not require much critical judgment or
even focused attention. As Benjamin suggested, “the public is an examin-
er, but an absent-minded one.” Benjamin correctly feared that this avid but
absent-minded criticism would lead to a lowering of culture and a public
increasingly vulgar and simple-minded in its ability to understand art.
“The conventional is uncritically enjoyed, and the truly new is criticized
with aversion.”

This brings us to the second tendency fostered by our personalized
technologies: an impatience for what art demands. The more convenient
our entertainments, the weaker our resolve to meet the challenges pose
by difficult or inconvenient expressions of culture. Music an images are
now delivered directly to us, and we consume them in the comfort of our
own homes. You can see r roductions of major works of art by perusing
the Internet; even literature has been modified for easy consumption. As
critic Dubravka Ugresic has noted, “we can find it on CD, on the Internet,
in interactive computer games, in hypertext.” But to what effect? As
Benjamin argued, “one of the foremost tasks of art has always been the
creation of a demand which could be fi y satisfied only later.” This is the
difference between the canvas and the screen. “The painting invites the
spectator to contemplation; before it the spectator can abandon himself to
his associations,” Benjamin wrote. “Before the movie frame he cannot do
so. No sooner has his eye graspe the scene than it has already changed.”
The qualities of the canvas—uniqueness, permanence—are the opposite
of the screen, which fosters “transitoriness and reproducibility.” And the
canvas cannot be consumed in one’s home, at will. It requires that we ven-
ture forth into the world that es beyond convenience.

Benjamin feared that our impatience would eventually destroy the
“aura” of art and eliminate e humility we ought to b1 1g to our contem-
plation of it. But we haven't destroyed art’s aura so much as we have
transferred it to something else. Aura now resides in the technological
devices with which we reproduce art and image. We talk about our tech-
nologies in a way (and grant to them the power over our imagination) that
used to be reserved for ai and religion. TiVo is God’s machine, the iPod
plays our own personal sy1 >honies, and each device brings with it its own
series of individualize rituals. What we don’t seem to realize is that rit-
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ual thoroughly personalized is no longer religion or art. It is fetish. And
unlike religion and art, which encourage us to transcend our own experi-
ence, fetish urges us to return obsessively to the sounds and images of an
arrested stage of development.

Control Freaks

In his 1909 story, “The Machine Stops,” E.M. Forster, taking a page from
Samuel Butler, describes a futuristic society where everyone on earth is
now living in a vast hive underground and where every need is met by
“the machine.” The opening of the story reads as follows:

Imagine, if you can, a small room, hexagonal in shape, like the cell of a
bee. It is lighted neither by window nor by lamp, yet it is filled with a
soft radiance. There are no apertures for vent ition, yet the air is fresh.
There are no musical instruments, and yet, at the moment that my
meditation opens, this room is throbbing with m« dious sounds. An
armchair is in the center, by its side a reading-desk—that is all the fur-
niture. And in the armchair there sits a swaddled lump of flesh—a
worman, about five feet high, with a face as white as a fungus. It is to
her that this room belongs.

This is Vashti, and as the story unfolds, we find her struggling to come to
terms with her son, Kuno, who wants to see the world above-ground,
growing evermore suspicious of the power of The Machine.
The Machine itself controls everything. Vashti’'s comfortable ttle cell,
ke millions of others, has everything she could ever possibly need: “There
were buttons and switches everywhere—buttons to call for food, for music,
tor clothing. There was the hot-bath button... There was the cold bath
button. There was the button that produced literature, and there were of
course the buttons by which . e communicated with her friends.” All com-
munication is conducted through the machine; people rarely leave their
rooms. At one point Vashti harks back to those “funny old days” when
machines had been used “for bringing people to things, instead of for
bringing things to people.” The ease of Machine-fostered life has brought
a corresponding flattening of desire and bred a terror of direct experience.
When Vashti is forced to travel, she is seized by anxiety: “One other pas-
senger was in the lift, the first fellow creature she had seen face to face for
months. Few traveled in these days, for thanks to the adva e of science,
the earth was exactly alike all over.” The sensibility is captured by the soci-
ety’s experts, w  frequently remind citizens: “Beware of first-hand ideas!”
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g. Miscellaneous -

i. Venue — some statutes list a specific venue for some agencies, etc. And they
might send you straight to appellate ct. (like D.C. Circuit).

ii. Declaratory judgment and injunction is e most common way to seek relief. You
simply f :acomplain in district ct.

iii. Damage actions — seeking j licial review of agency a ions that are unreviewable

otherwise. § 1983 allows you to suit local/state agencies that might be deny 1g
you a constitutional or federal right.
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