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THE RATIONALITY OF U.S. REGULATION
OF THE BROADCAST SPECTRUM*

THOMAS W. HAZLETT

Universiry of California, Oath

[An] option that was totally overlooked in the early radio de-
bates was for spectrum to be allocated, like paper, ink, and
printing presses, by market mechanisms rather than by licens-
ing. The policy makers in the 1920s and 1930s, wrongly it now
appears, did not believe spectrum was abundant enough to be
handled in that way.'

IN his classic 1983 Technologies of Freedom, lthiel dc Sola Pool so
elucidated the prevailing wisdom concerning broadcast licensure in the
United States. While the key legal questions surrounding this institution
involve important First Amendment questions (hence, Pool's scarcity
analogy to paper, ink, and presses), economists and other policy analysts
have often remarked on the more general incongruity in federal licensing:
while spectrum is regulated on the "physical scarcity" premise, it is
awarded to private users on a no-fee basis, thus conferring significant
economic rents on private parties at substantial opportunity cost to the
fisc. Moreover, Federal Communications Commission (FCC)2 policies
have openly sought, virtually throughout the agency's entire life span, to
restrict broadcast licenses and competition for broadcasters (particularly
cable television) to far below the quantity technically available.' The

• 1 am indebted to Peter Huber. Stanley Ornstein. Lucas A. Powe. Jr.. Eric Rasmusen.
and Matthew Spitzer as well as to seminar participants at George Mason University. Califor-

nia State University. Hayward. the Office of Policy and Plans at the FCC. the 1989 Public
Choice Society Meetings, and the USC—UCLA Applied Microeconomics Workshop for
comments on an earlier draft. Myungwhan Kim and Hong-An Kim supplied fine research
assistanCe.

!thief de Sola Pool. Technologies of Freedom 138 (1983).

'The FCC licenses all radio and television broadcasters in the United States and regulates

some aspects of cable television. It succeeded the Federal Radio Commission in 1934. in
legislation virtually identical to that creating the FRC in 1927.

The pointed restriction of TV broadcasting licenses is described in Roger M. Noll etal..
Economic Aspects of Television Regulation (1973): Robert W. Crandall. The Economic

(Journal of Law & Economirv, vol. XXXII! (April 1990)I
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regulatory institutions appear to miss the point of scarcity entirely and
have repeatedly been described as mistaken, accidental, and counterpro-
ductive: the historical product of policymakers who failed to understand
the nature of property rights to airwaves.
This article seeks to revise such thinking about the "wronghead-

edness" of U.S. regulatory policy toward the broadcast spectrum. Rather
than stumbling into a legal structure under erroneous pretenses, a careful

examination of the early radio broadcasting market and the legislative

history of the Federal Radio Act of 1927 reveals that subsequent decision

making under the "public interest, convenience, or necessity" licensing

standard was a compromise designed to generate significant rents for each

constituency influential in the process. Most fundamentally, the nature of

rights in the "ether" was precisely understood; the regulatory approach

adopted chose not to reject or ignore them but to maximize their rent

values as dictated by rational self-interest.
This article is arranged as follows. First, the traditional interference

rationale for licensing is outlined in Section I; this reasoning has served as

the basis for important First Amendment law in the United States. Sec-

tion II describes why this line of argument has been rejected by contem-

porary analysts of broadcast regulation, who have themselves set forth an

"error theory" explaining the licensing and regulation of broadcasters.

Sections III and IV explain the 1920s radio broadcasting market and the

shock to that system in the 1926-27 "breakdown of the law" period.

Section V details the 1926 Oak Leaves decision establishing private prop-

erty rights to spectrum at common law. Sections VI, VII, and VIII dis-

cuss the legislative agendas of the major broadcasters, the regulators. and

public interest advocates, respectively. Section IX interprets the Federal

Radio Act of 1927 as an equilibrium solution for these competing inter-

ests, brought together by a rent-sharing arrangement created from the

proceeds generated in the spectrum-assignment process. In concluding,

Section X attempts to identify the source of analytical confusion as stem-

ming from a focus on auctions, whcn vested rights in the ether were

Case for a Fourth Commercial Network, 12 Public Policy 513-36 (1974); Bruce M. Owen,

Economics and Freedom of Expression (1975); Harry J. Levin, Fact and Fancy in Televi-

sion Regulation (198(1). The protectionist policy (for incumbent broadcasters) against cable

entry is detailed in Stanley M. Besen, The Economics of the Cable TV "Consensus." 17 J.

Law & Econ. 39-51)1974): Glenn 0. Robinson. The Federal Communications Commission:

An Essay on Regulatory Watchdogs, 64 U. Va. L. Rev. 169-262(1978); Stanley M. Besen &

Robert W. Crandall. The Deregulation of Cable Television, 441. & Contemn. Probs. 77-124

11980; Thomas W. Hazlett, Cabling America: Economic Forces in a Political 
World, in

Freedom in Broadcasting 208-23 (C. Veljanovski cd. 1989).
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TABLE I

ESTIMATED "LosT RENTS" FROM ZERO-PIUCED TELEVISION SPECTRUM ALLocATion (1975)

1975 License Rents
No. of Stations (December 1985 5)

Capital Value of Rents
(1985 Stat 5 Percent

(Real Discount Rate
Risk Premium)

VHF 492 846,731,500 16,934,630,000
UHF 177 11,170,000 223,400,000

SOURCE.—Harry J. Levin, Fact and Fancy in Television Regulation 119801. at 114-15: and Economic
Report of tbc President 0987). al 313.

quickly established de jure and de facto, thus biasing all future rent distri-
bution schemes.

I. THE INTERFERENCE RATIONALE FOR LICENSING

The first U.S. spectrum policy was to seize the entire band for govern-
ment use: the Navy took it for military communication.4 But private users
demanded access for purposes of radio telegraphy, and were successful in
persuading Congress to direct the secretary of commerce to license pri-
vate radio operators in the Radio Act of 1912. The federal government
was asserting ownership of the electromagnetic resource, but in a rather
peculiar way: the secretary took no payment and issued no exclusive
frequency rights. "Licensing— was but a zero-priced club admission to
unlimited use of the band.
The electromagnetic spectrum was, fortunately, an abundant resource;

these initial transmissions occurred on point-to-point bases, and conges-
tion was not an issue. That changed soon after radio broadcasting became
viable in 1920-21 (see Table 1). Hundreds of commercial stations began
emitting into "the ether," bringing the zero-cost band to an end. The
prevailing "ownership" rule became increasingly bizarre, a fact which
was only to become evident in a federal court case in 1926 and a subse-
quent opinion of the U.S. attorney general shortly thereafter. These re-
vealed that the secretary of commerce was legally unable to enforce fre-
quency exclusivity; many radio stations roamed the spectrum at will,
crossing into desired areas and frequencies without constraint. The mar-
ket degenerated into "chaos," as the Supreme Court would observe in

• This was not a unique political response. In China, the northern warlords monopolized
all radio communications in the 1912-27 epoch as "ItIhey considered radio to be military
equipment" (Zhenzhi Guo. A Chronicle of Private Radio in Shanghai, 301. of Broadcasting
& Elec. Media 379-92 (19136)).

•
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NBC5 and Red Live—but a chaos mandated precisely by the fact that

there was little private in this "private sector."'

With the creation of the Federal Radio Commission on February 23,

1927, the government began to behave more like an actual owner. The

commission was empowered to allocate exclusive, enforceable broadcast-

ing rights; in this straightforward manner the interference problem was

solved. But in an interesting twist, the commission chose to assign rights

only on a short-term lease basis, according to the broadcaster's fur-

therance of "the public interest, convenience or necessity" (the phrase

appears in sections 4,9, 11, and 21 of the Radio Act of 1927). The govern-

ment would retain ownership of the spectrum on the premise that frequen-

cies were inalienable public property. Despite remarkable economic and

technological changes in the intervening six decades, the current regula-

tory regime in broadcasting is essentially that created in the Federal Radio

Act of 1927.
To subsequent analysts, the most curious aspect of this contractual

setting was the failure of the U.S. government to set a monetary price for

the rental use of the airwaves. Broadcasters were to compete vigorously

for radio (and later television) broadcast frequencies, yet the competitors

have not been allowed to bid in cash at the "auction." (Instead, the

Federal Communications Commission has historically elected to hold
"comparative hearings" to select between competing license applicants

based on various criteria deemed important to the "public interest.")

While licensees are empowered to use a scarce "public" resource, much

as buyers of public lands, drillers for federally owned oil, miners of gov-

ernment-held mineral deposits, or purchasers of Army surplus, the public

treasury fails to reap the rents associated with spectrum allocations. The

trading of radio and television stations in the United States has allowed

economists to estimate that taxpayers are sacrificing nearly SI billion

annually by pricing band use at zero (see Table 1), without even counting

nonbroadcast uses of the spectrum.

The ironic nature of this "nonmarket" policy regime was articulated by

the late Ithiel de Sola Pool.

In fact, however, there is a market in spectrum. It is a market in tangible things

because what is bought and sold is broadcasting stations. The government initially

s National Broadcasting Co.. Inc.. v. United States. 319 U.S. 190 (1943).

° Red Lion Broadcasting Co., Inc. v. Federal Communications Commission, 395 U.S. 367
(1969).

See Ronald Coase, The Federal Communications Commission, 2 J. Law & Econ. 1-40
(1959): iota Minasian. The Political Economy of Broadcasting in the 1920s. 12 J. Law &

Econ. 391-403 (1969).
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gives away licenses for free; these are then sold in a second hand market. What is
excluded from market allocation is only the initial grant of a frequency by the
government to its first -owner." ... Under existing practice the original licensees
make a windfall profit by selling the license to someone else. . . . If the market
mechanism created for broadcasting had been pushed one level further back and
the government had offered spectrum rights for lease or sale at a price reflecting
market value, any windfall would have gone to the public, not to politically
favored individuals.'

The essential question, then, is: Why does the FCC not simply divvy up
the electromagnetic spectrum into noninterfering "parcels" and auction
them to highest dollar bidders? This has been advocated repeatedly since
at least the early 1950s,9 could be easily accomplished technically,' and
has been suggested as a politically advantageous solution to spectrum
scarcity in that it captures for the public treasury any available rents
associated with band use. As Congressman Henry Reuss noted in 1958, in

defense of his (unsuccessful) bill to require certain applicants to bid dol-

lars for spectrum space: "The airwaves are public domain, and under

such circumstances a decision should be made in favor of the taxpayers,

just as it is when the government takes bids for the logging franchise on
public timberland." "

II. THE EXISTING ECONOMIC INTERPRETATION

Economists," political scientists," and lawyers14 generally agree that

the interference rationale for licensure in "the public interest" is nonsens-

" Pool. supra note I. at 139-140. Of course the right to transfer a license is a limited one;
the FCC must approve sales and can deny license renewal. This implies that ownership
rights are traded for prices lower than what would obtain under fee simple, all else equal.

9 Leo Herm'. "Public Interest" and the Market in Color Television Regulation, It U. Chi.
L. Rev. 802-16(195))

I° De Vany e, at describe a market for defining spectrum rights such that market bids
would allocate competing uses of the band. This would promote social efficiency by driving
marginal values for each frequency toward equality. Without any innovation in the legal
system, however, assignments now made in comparative hearings could be auctioned to
initial assignees. While pure market allocation of this subset of the spectrum would not
represent as large an efficiency savings as a full auctioning of rights (its primary cost savings
would be to eliminate significant rent•seeking activities), it is very useful to consider as a
policy alternative because it abstracts from any real or imagined difficulties in trading private
frequency rights across uses. See Arthur S. DeVany, Ross D. Eckert, Charles J. Mayers,
Donald 3. O'Hara, and Richard C. Scott, A Property System for Market Allocation in the
Electromagnetic System: A Legal-Economic Engineering Study. 21 Stan. L. Rev. 1499-
1561 (1969).

"Cited in Coase, supra note 7,

12 See Herzel. supra note 9: Coase. supra note 7: Minasian. supra note 7; Bruce M. Owen,
Differing Media, Differing Treatment? in Free but Regulated: Conflicting Traditions in
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ical." The interference problem is widely recognized as one of defining
separate frequency "properties"; it is logically unconnected to the issue

of who is to harvest those frequencies. To confuse the definition of spec-

trum rights with the assignment of spectrum rights is to believe that, to

keep intruders out of (private) backyards, the government must own (or

allocate) all the houses. It is a public policy non sequitur, as has recently

been noted in an important District of Columbia circuit opinion.t6

Indeed, even when the government assumes legal ownership of prop-

erty, a renegade broadcaster could still interrupt an assigned frequency.

The interference problem is solved by allowing the assigned user (that is,

the effective owner) the right to punish such interloping. And that comes

by virtue of his title to the frequency right, which could be awarded by

lottery or sold on the open market just as easily as it is assigned by federal

comparative hearings to a particular broadcaster on the grounds of

"public interest, convenience, or necessity."I7

The standard economic interpretation, then, has been based on what 1

shall call the "error theory" of federal licensing. It holds that government

Media Law 35-51 (Daniel L. Brenner & William L. Rivers eds. 1982) and Matthew Spitze
r,

Controlling the Content of Print and Broadcast. 58 S. Cal. L. Rev. 1349-1405 (1985).

" See Pool, supra note 1; and Edwin Diamond and Norman Sandler, The FCC and the

Deregulation of Telecommunications Technology, in Telecommunications in Crisis 3-5
6

(1983).

" See Mark S. Fowler and Daniel L. Brenner. A Marketplace Approach to 
Broadcast

Regulation. 60 Tex. L. Rev. 207-57 (1982): Lawrence H. Winer, The Signal Cable Sends
,

Part I: Why Can't Cable Be More Like Broadcasting? 46 Md. L. Rev. 212-83 
(1987).

" The interference rationale for regulation is based on the common pool problem 
with

spectrum since without rights definition the resource tends to be squandered. The act o
f

rights definition is one of entry barriers, in the sense of excluding nonowncrs from the 
use of

resources. This act of property enforcement to eliminate the interference problem has give
n

birth (in NBC and Red Lion) to the notion of "physical scarcity- of the airwaves, 
thus

placing government regulation in a unique light. It is the interference problem, 
then, that

motivates the "physical scarcity" rationale for government licensing and regulation; hence
.

the two notions tend to be employed interchangeably. By whatever name. this 
doctrine has

lost credibility in the contemporary legal literature. "The 'scarcity' ration
ale for treating

broadcasting differently from other media of mass communications for purposes of substan-

tive regulation has worn so thin that continuing to refute it would be gratuitous." 
Daniel L.

Polsby. Candidate Access to the Air. The Uncertain Future of Broadcaster 
Discretion. 8

Sup. Ct. Rev. 223-62 (1981).

" Telecommunications Research Action Center and Media Access Project v. 
Federal

Communications Commission, 801 F. 2d 517 (D.C. Or. 1986).

" More easily, in fact. Comparative hearings consume large agency 
resources. Indeed.

the FCC has, in recent years, pleaded for increased authority to assign 
frequency rights by

lottery or auction primarily due to agency funding constraints. See Evan Kwe
rel & Alex D.

Felker. Using Auctions to Select FCC Licensees (working paper, Office of Policy 
and Plans,

FCC May 1985). The Congress has allowed the FCC to assign cellular phone spectrum 
rip,hts

by lottery in recent years but refuses to allow FCC auctions (or license fees).
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frequency assignment. while logically uncompelling as a solution to the
common property problem in spectrum allocation sans property rights.
was a logical—if naive—response to a series of regulatory events that
occurred in the early days of commercial radio broadcasting. This cco-
nomic analysis was crafted largely in response to the "chaos theory" of
the Supreme Court. "[B]efore 1927, the allocation [of radio broadcast]
frequencies was left entirely to the private sector, and the result was
chaos."18 Ronald Coase, in his important 1959 article in this journa1,19
corrected this analysis by pointing out that chaos was not a product of the
private sector, but the predictable consequence of ill-defined property
rights.
At this stage, however, both sides of the debate accepted the two-stage

(pre-1927, post-1927) analysis. The actual history of the marketplace
turned out to be further truncated, though, as revealed by Jora Mina-
sian.2° Employing the basic property-rights approach developed by
Coase, Minasian has established the current stylized history of the rights-
assignment institution in broadcast spectrum, focusing on four distinct
policy eras.
1920-23.—Radio broadcasting began in the United States in November

1920,21 and developed very rapidly. By the end of 1922, there existed 576
broadcast stations (sce Table 2). Each had received a federal license (zero
priced) from the secretary of commerce, empowered to issue such by the
Radio Act of 1912 (which, obviously. predated broadcasting and was
designed for radio telegraphy). As excess demand for zero-priced broad-
casting rights developed, Secretary Herbert Hoover (an engineer by train-
ing, and an enthusiastic booster of the emerging radio industry) pointedly
withheld additional licenses on the grounds that interference would other-
wise result. In a 1923 federal court case,' however, it was determined

'1 Red Lion, supra note 6. at 380. This reasoning piggybacked on Felix Frankfurter's 1943
NBC decision (supra note 5, at 212-131.

550 important analytically, in fact, that tiled directly to the "discovery" of the Coast
Theorem. George .I. Stigler. Memoirs of an Unregulated Economist 75 (19138).

Minasian supra note 7.

n Early voice broadcasting experiments ("radio telephony") had begun as early as 1908,
and a San Jose. California, transmitter had broadcast phonograph music to receivers in San
Francisco on an experimental basis in 1915 (Glenn A. Johnson. Secretary of Commerce
Herbert C. Hoover: The First Regulator of American Broadcasting, 1921-28,40-45 (unpub-
lished Ph. D. dissertation. Univ. Iowa 1970)). But the first regularly scheduled and ongoing
(to this day) broadcasts began on KDKA in Pittsburgh. November 2, 1920—announcing
election returns in the Harding-Cox race (Gleason L. Archer. History of Radio to 1926. at
201-4 (1938). The station was owned by Westinghouse and began service in order to in-
crease demand for radio receiving equipment.

n Hoover v. Intercity Radio Co.. 286 Fed. 1003 (App. D.C. 1923).
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TABLE 2

EARLY RADIO STATION DEVELOPMENT

Year
New

Stations Deletions Increase Decrease Total

1921:
September 3 3 3
October

1
1 4

November1
1 5

December 23 23 28
1922:
January 8 8 36
February 24 24 60
March 77 77 137
April 76 76 213
May 97 97 310
June 72 72 382
July 76 76 458
August 50 50 508
September 39 23 16 524
October 46 22 24 548
November 46 29 17 565
December 31 20 11 576

1923:
January 28 34 6 570
February 24 13 11 581
March 3() 29 1 582
April 21 14 7 ... 589
May 27 25 2591
June 32 50 ill 573
July 19 25 6 567
August 7 II 4 563
September 15 16 I 562
October 22 14 ... 570
November 12 33 21 549
December 12 34 22 527

1924:
January 27 20 7 534
February 21 7 14 548
March 32 11 21 569
April 27 19 8577
May 23 12 :::589
June 27 81 ... 54 535
July 22 13 9544
August 7 18 I. I 533

SOURCE. —Hiram L. tome. Economics ot the Radio Industry (1925). at 70.
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that the secretary had no legal authority to withhold a license, on the
grounds that Congress had not given him any standard on which to select
among competing applicants. The Court, however, allowed the secretary
to select times and wavelengths so as to minimize interference.
1923-26.—The secretary continued, in practice, to ration scarce broad-

casting licenses by selecting frequency, location, and wavelength assign-
ments, and even by refusing (in defiance of the Intercity verdict) to pro-
cess a continuing stream of broadcast license applicants. This allowed
property rights questions to be solved at low cost, and the industry pro-
gressed smoothly until another unfavorable court decision for the Com-
merce Department. In April 1926, in United States v. Zenith Radio
Corp.,23 the Hoover licensing method was again found without force of
law, and this time the court explicitly denied the department discretion
over time and wavelength assignment, as well as over license issuance
generally. Rather than appeal, Hoover turned to William Donovan, acting
attorney general of the United States, for an interpretation of the law.
Donovan sided with the Zenith decision (and against Intercity) in his July
8 opinion and declared the federal government without authority to define
rights to spectrum.

July 8, 1926-February 22, 1927.—Faced with open entry into a scarce
resource pool, a classic "tragedy of the commons" ensued. Stations had
to be licensed by the secretary of commerce; once licensed, they were
free to roam the dial, select their own transmitting location, choose their
desired amplification level, and set their own hours. A breakdown of the
rights allocation scheme resulted in a predictable (in theoretical hindsight)
chaos; the Red Lion opinion's "cacophony of competing voices."24
February 23, 1927-present.—Given the anarchy of the airwaves, Con-

gress finally sought to establish a system of excludable property rights in
the electromagnetic spectrum by passing the Federal Radio Act. Yet it
made a fatal analytical mistake: it confused the "chaos of the ether" with
a private enterprise policy regime and solved the interference externality
problem with an overdose of federal intervention—licensing by a "public
interest" standard as determined by the Federal Radio Commission (born
in the act, signed into law February 23, 1927). While simply defining and
not assigning rights would have dealt with the externality problem in
broadcasting (or assigning rights without prejudice, as in an auction or a
lottery), Congress mistakenly squeezed two distinct activities into one.
The entrusting to federal regulators of power over the life and death of

1' United States v. Zenith Radio Corp., 12 F. 2d 614 (N.D. Ill. 1926).

24 Supra note 6. at 380.
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American broadcasters slipped through Congress and remains public pol-

icy today, due to a fundamental misunderstanding. "It is difficult to avoid

the conclusion that the widespread opposition to the use of the pricing

system for the allocation of frequencies can be explained only by the fact

that the possibility of using it has never been seriously faced."25 And, in

some detail, Minasian outlines this historical episode when chaos erupted

and was ended:

Neither a regulatory agency existed that had control over thc use of radio frequen-

cies, nor was there a private property exchange system in operation. Indeed, the

latter by definition cannot exist where there are no private rights to be exchanged.

... Yet, the chaotic conditions have served as the basis for choosing a system of

central control over the use of radio frequency spectrum. Aside from the incorrect

assessment of the problem, the radio frequency use provides us an opportunity to

evaluate the outcome of governmental action in terms of the original goals for

which solution was sought—the desire to control interference.2'

This view now dominates the received wisdom on broadcast licensing.

That understanding has been stated thus:

The drafters of the Radio Act 119271 and the Communications Act 119341 
probably

never considered creating a property rights mechanism: indeed, had 
they thought

about it, they would have assumed its impossibility. As late as 1958, CBS 
Presi-

dent Frank Stanton. the acknowledged intellectual of the industry, stated 
that he

had never considered an auction system for allocation of broadcast 
rights. Just a

year later, Chicago's Ronald Coase demonstrated in a path-breaki
ng article that

just such a system not only would work but was also the typical way 
of allocating

resources. In fact, despite the naive belief that allocation by gove
rnment is the

only sensible way of doing things, a private market in broadcast 
licenses now

flourishes."

" Coast. supra note 7, at 24.
Minasian. supra note 7, at 403.

" Lucas A. Powe. Jr., American Broadcasting and the First 
Amendment 201 (1987).

Further elucidations of the error theory may be found in De Vany 
elal.. supra noie 10, at

1499-1500; Pool. supra note I. as seen above; Owen, supra note 12, at 36-3
7, 43; Harry J.

Levin, The Invisible Resource 111-12 (1971); John Fountain. The 
Economics of Radio

Spectrum Management: A Survey of the Literature, New Zealand Dept of 
Trade & Ind.. at

Executive Summary (1988); Bruce M. Owen er al., Television Economics 139(1974); 
David

Bazelon, The First Amendment and the "New Media"—New 
Directions in Regulating

Telecommunications, in Free but Regulated: Conflicting Traditions in Media Law 52 
(Bren-

ner & Rivers eds. 1982); Daniel L. Brenner. •'Commentary." in B
renner & Rivers eds., 60-

64, at 60; and Ida Walters, "Freedom for Communications." 
in Instead of Regulation 93-

134. 97 (Poole ed. 1982). One must venture into the communicati
ons field to find assertions

that a private rights-based answer could not solve the interferenc
e probkm. Melody writes

that "(flights to use the spectrum are not susceptible to legal 
enforcement as are private

property rights- (William H. Melody. Radio Spectrum Allocation: Role of 
the Market. 70

Am. Econ. Rev. 393 (1980)). But this is analytically incorrect, as 
is demonstrated by the
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Under this interpretation of the policy solution to chaos in the ether

postulated as a good-faith error, great confusion surrounded the technical

problems of establishing rights to the airwaves, and the path mistakenly

chosen led to inefficiency and antisocial economic transfers."' In eco-
nomic terms, the error theory posits the solution to the common resource
allocation problem as the only argument in policymakers' objective func-

tions, with distribution questions so misunderstood as to be unanswerable
in any reasonable way. Yet in building an explanation of broadcast regula-

tion on the "absence of any serious attempt to establish by legislation a
system of transferable property rights in the spectnim,"29 the modern

interpretation identifies not the error of the political marketplace in regu-

lating broadcasters but its own examination of the evidence. The histor-

ical record makes it abundantly clear that the allocation problem in
avoiding a "tragedy of the commons" in spectrum confused neither

radio's first regulators nor its regulatees. Quite the contrary, the property

rights regime chosen was selected primarily due to its distributional con-

sequences.

Ill. A MARKET FOR THE ETHER

One of our troubles in getting legislation [in 1923-26) was the
very success of the voluntary system we had created. Members
of the Congressional committees kept saying, "it is working
well, so why bother?" A long period of delay ensued.'"

The pricing mechanism was more than considered an allocation device

in the early days of radio—it was, in effect. There existed a very lively

current (and hence easily observable) regulatory regime under which pnvate rights to spec-

trum are today leased at a zero price to private broadcasters by the government. Such nghts
would not be fundamentally different in any technical sense if identical claims to spectrum
were deeded over to private interests outright. A similar confusion is embodied in Dallas
Smythe, Facing Facts about the Broadcasting Business. 20 U. Chi. L. Rev. 96-10611952).
Both Professors Melody and Smythc are (were) in communications departments to which
these faulty analyses appear to be confirmed. (Also now, however, that Hugh C. Donahue, of
the Ohio State University journalism department, makes no such error. See Hugh C
Donahue, The Battle to Control Broadcast News (1989)1

20 

.

These transfers were ill advised on equity grounds (creating excess profits for the
regulated industry) and led to dynamic inefficiencies, as the industry (reacting to the exoge-
nous imposition of a regulatory scheme) then lobbied for protectionist barriers. Regulators
were tempted to dictate wasteful cross-subsidies: Posner's -taxation by regulation"
(Richard A. Posner. Taxation by Regulation. 2 Bell J. of Econ. & Mgt. Sci. 22-501197(t)

'Owen, supra note 12. at 36.

Herbert C. Hoover. The Memoirs of Herbert Hoover The Cabinet and the Presidency
1920-1933. at 142 (1952).
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market in broadcast properties, sold with frequency rights attached, early
in the development of the industry (that is, pre-I927). For instance, in

Senate testimony taken February 26-27, 1926, Senator Burton Wheeler
engaged Judge Stephen Davis, solicitor general of the Commerce Depart-
ment and the preeminent government expert on radio policy, in the fol-
lowing exchange concerning trafficking in broadcast licenses, with Sena-

tor Howell interrupting:
SENATOR WHEELER: I want to get that clear. Supposing I have a wave

length and sell it to you. 1 do not sell you my permit. They have got to

come to the department and get their permit or else the permit is not any
good to me.
SENATOR HOWELL: Yes; but the practice is to transfer that permit with

the apparatus.
SENATOR WHEELER: Of course, they are not bound to do that.
SENATOR HOWELL: No; they are not bound to, but that is the practice....
MR. DAvis: The practical situation is as the Senator says—the wave

lengths to-day are taken and used and occupied. . . . The Senator is
correct in saying that we have, as I said before the committee the other
day, recognized transfers of that sort. In other words, we recognize the
purchaser as stepping into the shoes of the licensee."

Station licenses were known to be scarce, were commonly taken to
confer exclusive rights, and were traded freely, often at prices reflecting
considerable rents. Indeed, as the spectrum policy problem of this era
(1923-26) was that the secretary of commerce had been ordered to issue
licenses to all comers, the secretary still relied on market transactions to
minimize broadcasting disruptions. A la the Coase Theorem. On January

8, 1926, Judge Davis answered Senator Smith:

SENATOR SMITH: Now, in those licenses, do you give the total control of
that wave length to the licensee?. . For instance, if I had a license to use
a certain wave length, could I sublet it to others to use it for such time as

I, or whoever had the principle usc of it, might not be using it?

MR. DAvis: That situation is worked out somewhat similar to this,
Senator. For instance, take the situation here in Washington. We have

two stations, WRC and WCAP. Both operate on a single wave length. In
other words, we assign one wave length to both of those stations. Then,

Senator, they for themselves work out their time division.
SENATOR SMITH: Yes; that is what I meant.
MR. DAVIS: In other words, we do not say to one, "You go until 12

o'clock to-night...." But they get together and work out the time on this

"Radio Control, Hearings before the Committee on interstate Commerce, United States
Senate, Sixty-Ninth Congress, First Session 118-19 (1926).

wave length, the fact being that they do not both go on the same wave
length at the same time.
SENATOR WHEELER: Then suppose they do not agree, what do you do?
MR. DAVIS: We would have authority to enforce such a time division.
SENATOR WHETIV?
MR. DAVIS: Because, instead of giving—if it ever became necessary to

do it, instead of giving full time to each of them, we would give them
licenses which would allow them to operate only at certain limited times.
That situation, however, has not arisen. In other words, the stations
which are operating on one wave length have been able to get together
and agree among themselves. And, obviously, that is what the department
wanted them to do, rather than itself to attempt to dictate the times for
operation. So that plan has worked out fairly.'
Not only do these passages indicate the philosophical disposition of the

Commerce Department, more importantly, they illustrate that the price
mechanism was the institutional tool used to allocate frequencies in the
1920s, it was understood by the regulators (who then explained it to the
legislators) to be such, and it was accepted as socially efficient. Trades
of spectrum rights were commonplace; the market was robust (indeed,
the Washington radio band discussed above by Stephen Davis ended in
Coasian optimality as WRC bought WCAP's air time)." It is clear that
such chaos as potentially could exist was explicitly remedied by federal
establishment of property rights, followed by market trading to assign
such rights to their highest valued employments.

Property rights were no mystery in this market, nor, significantly, was
the inherent conflict between market allocations and political discretion.
Beginning in September 1921, when the Commerce Department first rec-
ognized radio broadcasting as a distinct license category, the department
initially allowed just a single frequency (360 meters, or 833.3 kHz) to be
used for broadcasting, necessitating complicated time-sharing arrange-
ments. (What interference took place during this 1921-23 period was, in
essence, a ota....iwoe of government control: over 500 broadcasters were
"responsibly" bunching up all at the same point on the spectrum to which
they had been directed by the Commerce Department, and operations
were not always perfectly synchronized.) When this single channel be-
came scarce. Hoover denied new licenses. The Intercity decision in Feb-
ruary 1923, growing out of just such a denial, determined that the secre-
tary had no authority to withhold a license but did have the legal right to
set hours of operation and frequencies.

"Id. at 16.

"Exit Barnouw, A Tower in Babel 185-86 09661.
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The department quickly responded in the radio reallocation of 1923 by

enlarging the band to accommodate about 70 channels fusing_terailocy-
. These were assigned to existing_ stations, with larger

"Froadc0iiig interests (such as AT&T and RCA) being granted clearer

channels (and, hence, higher wattage assignments). The licenses of sta-

tions that failed to broadcast regularly were, conversely, revoked.'" As

these wavelengths became scarce, however, Hoover resorted first to

time-sharing (that is, rights splitting) and then to a deliberately slow re-

sponse time on new license applications. Secretary Hoover agreed to the

request from broadcasters that "no further licenses could be issued," as

Erik Barnouw writes, which "produced a new phenomenon. Though a

channel could not now be obtained by applying, it apparently could by

purchase. A traffic in licenses quickly developed. The Department of

Commerce, far from discouraging it. furthered it by a policy it adopted.""

That policy, of course, was to recognize the frequency allocation as a

tradeable commodity. "Thus via the market place, channels were still

available."'6
This prompted a political backlash, as spectrum rents were being capi-

talized by private owners and, hence, being sacrificed by Congress.

Whereas the Chicago Tribune. would (in 1924) purchase one of forty local

radio outlets (and its broadcast license) for $50,000, the Chicago Federa-

tion of Labor (CFL) chose to apply to the Commerce Department for a

zero-priced license. In January 1926, the Department responded that all

available frequencies were allocated, and "ItIhe Secretary of Commerce

has no right under existing law to select the individuals who should exer-

cise the broadcasting privilege."" Morris Ernst of the American Civil

Liberties Union testified in Congress in 1926 that the market price faced

by the CFL was a healthy $250,000,3' noting, "A brisk trade . . . had

already developed in licenses, which were sold for exorbitant sums.""

° Philip T. Rosen. The Modern Stentors: Radio Broadcasting and the Fede
ral Govern-

ment 1920-1934. at 72-73 119801. Both policies were efficient in the sense that the 
more

commerically successful broadcasters would have bid the most for such rights (indeed, t
hey

were often doing just that) and awarding such rights to likely end users constituted a tran
sac-

tions cost minimizing allocation. See Harold Demsetz, When Does the Role 
of Liability

Matter? 1 J. of Legal Stud. 13-28 11972).

Barnouw. supra note 33. at 174.

Id.

"Id at 175.

" Apparently the largest such sale was 111 September 1926. when the high
ly successful

radio station WEAF in New York City was sold by AT&T to RCA for SI million. of which

$200000 was allocated to physical capital and $800,000 for its favorable clear 
channel

frequency right. Barnouw, supra note 33, at 185-86.

" As Errist's testimony was summarized by Pool. supra note I, at 122.
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Political outrage quickly followed. "Senator James Couzeris of Michigan
expressed shock over the situation. . . The Commerce Department
policy seemed to Senator Couzens to invite a private auctioning of chan-
nels to the highest bidders. 'Anyone that buys the apparatus controls the
situation.' "40 Both Senator Couzens's understanding, and his "shock,"
are key pieces of evidence in evaluating the error theory. It was the
distribution of rights, not their socially inefficient lack of definition, that
was driving the demand for legislative action.

IV. THE "BREAKDOWN OF THE LAW'

The extent to which the businessmen, lawyers, and policymakers of the
era understood that establishment of property rights in spectrum con-
stituted the necessary and sufficient condition for the efficient functioning
of the pricing system') is revealed by the anticipation of, and reaction to,
the seminal policy regime switch embodied in Zenith. Hoover had been
assigning frequencies on a "first-come—first-served" (or "priority-in-
use") basis, either withholding licenses to latecomers or issuing them

only on a time-sharing arrangement, and he was openly enforcing license

transfer via sales of stations. As this was the case,!...hs.sceattalm_nrevail-

in:! dor to the Zenith decision (and the confirming opin-
ion genera sias'-3Fr-.1—ant '—nof that no "public interest"
licensing standard was necessary to eliminate the externality problem.
That the sole solution to interference lay in enforceable, excludable rights

was a commonplace; Hoover was commended enthusiastically (indeed,

fawningly) by the broadcast industry for enabling a smoothly functioning

market, despite imposing no more than a noninterference rule for license

issuance. It was not until the Radio Act of 1927 that any public interest

standard was adopted, yet the market was thought to have worked well

until
In ttc)tie federal court's overruling of Secretary Hoover's rights-

definition rule, not the "free market," was then universally credited with
creating anarchy in radio broadcasting. A typical press report explained
the property rights dilemma rather succinctly, if colorfully, in December
1926:

Until last July, order was maintained on the broadcasting highways by the Depart-
ment of Commerce, which assigned a channel to each station on which it could

note 33. at 175.

0 Further allocational le es ould. of course, be gained from allowing market trades

between uses (as in selling marine band for radio broadcasting, for example). The question

of global spectrum efficiency, while interesting (see Dc Vany eral., .supra note 10; Levin,

supra note 3; Owen. supra note 12) is not the primary focus of this article, which concerns

itself largely with the assignment of rights within the broadcasting band.

11
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operate without bumping its neighbors. After the wave lengths were all assigned,
the Department refused to create confusion by licensing more stations. Then court
decisions and Attorney General's opinions denied the right of the Department to
regulate in any respect, and threw open the radio door to everyone who wished to
enter. The air was declared free—that is, free to the broadcasters; but it is not free
to the listening public, who now have no liberty of choice in radio reception. They
may be able to get a desired station, but they receive its programs only to the tune
of disturbing squeals, whistles, or jumbled words from some unwelcome intruder.
For as soon as the bars went down, the expected occurred. Since July, some
seventy-five new stations have pushed their way into the crowded lanes, and a like
number have added to the jumble by shifting wave lengths, all jostling each other
and treading on the toes of the first corners, who, from the height of their respecta-
bility, style the intruders "pirates" and "wave jumpers." The disturbed public
uses still stronger appellations!'

So widespread was this understanding of the allocational importance of
private property rights without a public interest award standard that a

Yale Law Journal article of 1929 wrote plainly that, "in 1926, after a
second adverse decision to the effect that the Secretary of Commerce had

no power under the Act of 1912 to restrict the time of operation or fre-
quency of any station, there came a period of unregulated confusion
generally known as 'the ,treakslown  of the law.' "43 Similarly, Frank
Rowley noted that 3Until April, 192rThniruation was fairly well in

hand. There was some interference, due to the surplus of stations over the
number of available channels, but in almost every case, station owners

showed a willingness to cooperate in making beneficial adjustments. In
April, however, the comparative security of the broadcasting situation
was disturbed by a decision in the Federal District Court for Northern
Illinois in the case of United States v. Zenith Radio Corporation.' 

"

V. AN INNOCENT SOLUTION PREEMPTED

As interference plagued much of the broadcast spectrum during the
"breakdown" period, an end to radio interference was being crafted not
only in Washington but also in the courts. If the common resource prob-

lem was clearly identified by contemporary analysts, so was its solution:
"establishin le . . wave len th," as Radio
roa cast magazine then put it." In the fall of 1926, a simple and compel-

ling state court decision did just that.

'2 The Survival of the Loudest. Independent 623 (December It, 1926).

4' Federal Control of Radio Broadcasting, 29 Yale L. J. 247, footnote omitted (1929).

"Frank S. Rowley. Problems on the Law of Radio Communication. 1 U. Cin. L. Rev. 5.
footnote omitted (1927). This explanation became official doctrine in the Federal Radio
Commission's first annual report. See Federal Radio Commission, Annual Report 10(1927).

"The Courts Aid in the Radio Tangle. Radio Broadcast 358 (February 1927).

In Tribune Co. v. Oak Leaves Broadca7ting_Slation,46 the classic inter-
ference problem was encountered, litigated, and overcome, using no
more than existing common-law precedent. In the matter, radio station
WGN was owned by the Chicago Daily Tribune (hence, "World's Great-
est Newspaper") and had broadcast popular shows for some time in order
to sell its newspapers; the evening's programming was listed in each day's
edition.
Radio station WGN built up a good following broadcasting at 990

kilocycles. In September of 1926, that is, during the "breakdown of the
law," another Chicago broadcaster moved to an adjacent wavelength,
causing WGN to file a complaint in state court alleging that it was neces-
sary to maintain at least a - ilocycle separation on stations located
within 100 miles of each ot er. The wave jumper" was thus accused of
inji.1717 .1g the plaintiff's lawfully acquired business property, consisting of
the capitalized "good will" associated with its established broadcasting
frequency.

It is interesting that the defendant did not get far in contesting the
premise of the suit—that willful interference with WGN's broadcasts
would constitute a tort.'' Instead, it argued that 40 kilocycles was
sufficient band width separation to prevent most interference, and what
static remained was the product of listeners' substandard receiving equip-
ment. Most pointedly, they did not argue that licensing was necessary to
prevent interference which, it appears, would have been a nakedly spuri-
ous argument given the straightforward manner in which excludable
rights to spectrum space were then understood.
Chancellor Francis S. Wilson decided the case wholly within the spirit

of a property rights solution to a common resource problem. His land-
mark decision, the first to deal with vested private rights in "the ether,"
noted that the facts "disclose a situation new and novel in a court of
equity"" but was still able to uncover substantial precedent. The decision
found that "unless some regulatory measures are provided for by Con-
gress or rights recognized by State courts, the situation will result in
chaos and a great detriment to the advancement of an industry which
is only in its infancy..." It went on to analogize the right in broadcast
frequencies to other long-protected propertied interests.

This 1926  Cookounty. Illinois. Circuit Court decision is reprinted in Cong Rec.-
Senate 215-19 (Decem .

47 The defendants did, in typical fashion, object to the suit on jurisdictional grounds.
Claiming that the federal Radio Act of 1912 preempted any state coun authority and that a
wave length can not be made the subject of private control- ((Sak Leaves. supra note 45. at
217).
"Id.
an Id. at 219.


