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ing cable modem service from mandatory Title II regulation. Rather
than analyzing the permissibility of that construction under the def-
erential framework of Chevron U. S. A. Inc. v. Natural Resources De-
fense Council, Inc., 467 U. S. 837, however, the court grounded that
holding in the stare decisis effect of its decision in AT&T Corp. v.
Portland, 216 F. 3d 871, which had held that cable modem service is
a “telecommunications service.”

Held: The Commission’s conclusion that broadband cable modem com-
panies are exempt from mandatory common-carrier regulation is a
lawful construction of the Communications Act under Cheuvron and
the Administrative Procedure Act. Pp. 8-32.

1. Chevron’s framework applies to the Commission’s interpretation
of “telecommunications service.” Pp. 8-14.

(a) Cheuvron governs this Court’s review of the Commission’s con-
struction. See, e.g., National Cable & Telecommunications Assn., Inc.
v. Gulf Power Co., 534 U. S. 327, 333-339. Chevron requires a fed-
eral court to defer to an agency’s construction, even if it differs from
what the court believes to be the best interpretation, if the narticular
statute is within the agency’s jurisdiction to administer, 3 statute
is ambiguous on the point at issue, and the agency’s construction is
reasonable. 467 U.S,, at 843-844, and n. 11, 865-866. The Commis-
sion’s statutory authority to “execute and enforce” the Communica-
tions Act, §151, and to “prescribe such rules and regulations as may
be necessary . .. to carry out the [Act’s] provisions,” §201(b), give the
Commission power to promulgate binding legal rules; the Commnuis-
sion issued the order under review in the exercise of that authority;
and there is no dispute that the order is within the Commission’s ju-
risdiction. Pp. 8-10.

(b) The Ninth Circuit should have applied Chevron’s framework,
instead of following the contrary construction it adopted in Portland.
A court’s prior construction of a statute trumps an agency con  uc-
tion otherwise entitled to Cheuron deference only if the prior court
decision holds that its construction follows from the una iiguous
terms of the statute : 1 thus leaves no room for agency discretion.
See Smiley, supra, at 740-741. Because Portland held only that the
best reading of §153(46) was that cable modem service was “telecom-
munications service,” not that this was the only permissible reading
or that the Communications Act unambiguously required it, the
Ninth Circuit erred in refusing to apply Cheuvron. Pp. 10-14.

2. The Commission’s construction of §153(46)s “telecommunica-
tions service” definition is a permissible reading of the Communica-
tions Act at both steps of Cheuron’s test. Pp. 14-29.

(a) For the Commission, the question whether cable companies
providing cable modem service “offe[r]” telecommunications within
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from the end-user’s perspective. Second, the Commission’s applica-
tion of the basic/lenhanced service distinction to non-facilities-based
ISPs also supports the Court’s conclusion. The Commission has his-
torically not subjected non-facilities-based information-service pro-
viders to common carrier regulation. That history suggests, in turn,
that the Act does not unambiguously classify nonfacilities based ISPs
as “offerors” of telecommunications. If the Act does not unambigu-
ously classify such providers as “offering telecommunications,” it also
does not unambiguously so classify facilities-based information-
service providers such as cable companies; : relevant definitions do
not distinguish the two types of carriers. The Act’s silence suggests,
instead, that the Commission has the discretion to fill the statutory
gap. Pp. 21-25.

(c) The Commission’s interpretation is also permissible at Cheu-
ron’s step two because it is “a reasonable policy choice for the agency
to make,” 467 U. S., at 845. Respondents argue v iersuasively that
the Commission’s construction is unreasonable because it allows any
communications provider to evade common-carrier regulation simply
by bundling information service with lecommunications. That re-
sult does not follow from the interpretation adopted in the Declara-
tory Ruling. The Commission classified cable modem service solely
as an information service because the telecommunications input used
to provide cable modem service is not separable from the service’s
data ‘-ocessing capabilities, but is part and parcel of that service and
integral to its other capabilities, and therefore is not a telecommuni-
cations offering. This construction does not leave all info1 ation-
service offerings unregulated under Title II. It is plain, for example,
that a local telephone company cannot escape regulati by packag-
ing its t phone sert 2 with voice mail because such packaging of-
fers a transparent tran ission path—telephone service—that
transmits information independent of the information-storage capa-
bilities voice mail provides. By contrast, the high-speed transmission
used to provide cable modem service is a functionally integrated
component of Internet service because it transmits data only in con-
nection with the further processing of information and is necessary to
provide such service. The Commission’s construction therefore was
more limited than respondents assume.

Respondents’ argument that cable modem service does, in fact, pro-
vide “transparent” transmission from ' consumer’s perspective is
also mistaken. Their characterization of the “information-service” of-
fering of Internet access as consisting only of access to a « le com-
pany’s e-mail service, its Web page, and the ability it provides to cre-
ate a personal Web page conflicts with the Commission’s reasonable
understanding of the nature of Internet service. When an end user
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JUSTICE THOMAS delivered the opinion of the Court.

Title II of the Communications Act of 1934, 48 Stat.
1064, as amended, 47 U.S. C. §151 et seq., subjects all
providers of “telecommunications servic[e]” to mandatory
common-carrier regulation, §153(44). 1 the order under
review, the Federal Communications Commission con-
cluded that cable companies that sell broadband Internet
service do not provide “telecommunications servii :]” as
the Communications Act defines that term, and hence are
exempt from mandatory common-carrier regulation under
Title II. We must decide whether that conclusi is a
lawful construction of the Communications Act under
Chevron U. S. A. Inc. v. Natural Resources Defense Council,
Inc., 467 U. S. 837 (1984), and the Administrative Procedure
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service transmits data between the Internet and users’
computers via the network of television cable lines owned
by cable companies. See id., at 1124. DSL service pro-
vides high-speed access using the local telephone wires
owned by local telephone companies. See WorldCom, Inc.
v. FCC, 246 T. 3d 690, 692 (CADC 2001) (describing DSL
technology). Cable companies and telephone con anies
can either provide Internet access directly to consumers,
thus acting as ISPs themselves, or can :ase their trans-
mission facilities to independent ISPs that then use the
facilities to provide consumers with Internet access.
Other ways of transmitting high-speed Internet data into
homes, including terrestrial- and satellite-based wireless
networks, are also emerging. Declaratory Ruling 4802, 46.

IT

At issue in these cases is the proper regulatory classifi-
cation under the Communications Act of broadband cable
Inter t service. The Act, as amended by the Telecommu-
nications Act of 1996, 110 Stat. 56, defines two categories
of regulated entities relevant to these cases: telecommuni-
cations carriers and information-service providers. The
Act regulates telecommunications carriers, but not infor-
mation-service providers, as common carriers. Telecom-
munications carriers, for example, must cha: : just and
reasonable, nondiscriminatory rates to 1 =ir customers, 47
U.S. C. §§201-209, design their systems so that other
carriers can interconnect with their communications
networks, §251(a)( , and contr ute to the federal “uni-
versal service” fund, §254(d). These provisions are man-
datory, but the Commission must forbear from applying
them if it determines that the public interest requires it.
§§160(a), (b). Information-service providers, by contrast,
are not subject to mandatory common-carrier regulation
under Title II, though the Commission has jurisdiction to
impose additional regulatory obligations under its itle I
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These provisions give the Commission the authority to
promulgate binding legal rules; the Commission issued the
order under review in the exercise of that authority; and
no one questions that the order is within the Commission’s
jurisdiction. See Household Credit Services, Inc. v. Pfen-
nig, 541 U. S. 232, 238-239 (2004); United States v. Mead
Corp., 533 U. S. 218, 231-234 (2001); Christensen v. Har-
ris County, 529 U. S. 576, 586588 (2000). Hence, as we
have in the past, we apply the Chevron framework to the
Commission’s interpretation of the Communications Act.
See National Cable & Telecommunications Assn., Inc. v.
Gulf Power Co., 534 U.S. 327, 333-339 (2002); Verizon,
535 U. S., at 501-502.

Some of the respondents dispute this conclusion, on the
ground that the Commission’s interpretation is inconsis-
tent with its past practice. We reject this argument.
Agency inconsistency is not a basis for declining to analyze
the agency’s interpretation under the Chevron framework.
Unexplained inconsistency is, at most, a reason for holding
an interpretation to be an arbitrary and capricious change
from agency practice under the Administrative rocedure
Act. See Motor Vehicle Mfrs. Assn. of United States, Inc. v.
State Farm Mut. Automobile Ins. Co., 463 U. S. 29, 46-57
(1983). For if the agency adequately explains the reasons
for a reversal of policy, “change is not invalidating, since
the whole point of Cheuvron is to leave the discretion pro-
vided by the ambiguities of a statute with the im] :ment-
ing agency.” Smiley v. Citibank (South Dakota), N. A., 517
U. S. 735, 742 (1996); see also Rust v. Sullivan, 500 U. S.
173, 186-187 (1991); Barnhart v. Walton, 535 U.S. 212,
226 (2002) (SCALIA, J., concurring in  art and concurring
in judgment). “An initial agency interpretation is not
instantly carved in stone. On the contrary, the agency . . .
must consider varying interpretations and the wisdom of
its policy on a continuing basis,” Chevron, supra, at 863—
864, for example, in response to changed factual circum-
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tation is permissible at both steps.

A

We first set forth our understanding of the interpreta-
tion of the Communications Act that t| Commission
embraced. The issue before the Commission was whether
cable companies providing cable modem service are pro-
viding a “telecommunications service” in addition to an
“information service.”

The Commission first concluded that cable modem
service is an “information service,” a conclusion unc al-
lenged here. The Act defines “information service” as “the
offering of a capability for generating, acquiring, storing,
transforming, processing, retrieving, utilizing, or making
available information via te ‘:ommunications....”
§153(20). Cable modem service is an information service,
the Commission reasoned, because it provides consumers
with a comprehensive capability for manipulating infor-
mation using the Internet via high-speed te :communica-
tions. That service enables users, for example, to browse
the World Wide Web, to transfer files from f : archives
available on the Internet via the “File Transfer Protocol,”
and to access e-mail and Usenet newsgroups. Declaratory
Ruling 4821, Y37; Universal Service Report 11537, 76.
Like other forms of Internet service, cable modem service
also gives users access to the Domain Name rste
(DNS). DNS, among other things, matches the Web age

addresses that end users type i ir browsers (or
“click” on) with the Internet Protoc iddresses! of the
servers containing the Web pages t s wish to access.
Declaratory Ruling 4821- 322, 43’ f these features,

the Commission concluded, were part of the information
service that cable companies provide consumers. Id., at

'TP addresses ide  ify computers on the Internet, enabling data packets
transmitted from other computers to reach them. See Universal Seruvice
Report 11531, 962;. ber 985.
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wire 1s used, in other words, to access the World Wide
Web, newsgroups, and so forth, rather than “transpar-
ently” to transmit and receive ordinary-language mes-
sages without computer processing or storage of the mes-
sage. See supra, at 4 (noting the Computer II notion of
“transparent” transmission). Tl integrated character of
this offering led the Commission to conclude t it cable
modem service is not a “stand-alone,” transparent offering
of telecommunications. Declaratory Ruling 4823-4825,
€041-43.

B

This construction passes Chevron’s first step. Respon-
dents argue that it does not, on the ground that cable
companies providing Internet service necessarily “offe[r]”
the underlying telecommunications used to transmit that
service. The word “offering” as used in §153(46), however,
does not unambiguously require that result. Instead,
“offering” can reasonably be read to mean a “stand-alone”
offering of telecommunications, i.e., an offered service
that, from the user’s perspective, transmits messages
unadulterated by computer processing. T it conclusion
follows not only from the ordinary meaning of the word

“offering,” but also from the regulatory history of the
Communications Act.

1

Cable comvanies in the broadband Internet service
business “offe,.|” consumers an information service in { >
form of Internet access and they do so “via telecommunica-
tions,” §153(20), but it does not inexorably follow as a
matter of ordinary language that they also “offi " con-
sumers the high-speed data transmission (telecommunica-
tions) that is an input used to provide this service,
§153(46). We have held that where a statute’s plain terms

admit of two or more reasonable ordinary sages, the
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net access, and because the transmission is a  cessary
component of Internet access.” Supra, at 16. In the tele-
communications context, it is at least reasonable to de-
scribe companies as not “offering” to consumers each
discrete input that is necessary to providing, and is always
used in connection wi , a finished service. We think it no
misuse of language, for example, to say that cable compa-
nies providing Internet service do not “offer” consumers
DNS, even though DNS is essential to providing Internet
access. Declaratory Ruling 4810, n. 74, 48224823, 438.
Likewise, a telephone company “offers” consumers a trans-
parent transmission path that conveys an or \ry-
language message, not necessarily the data transmission
facilities that also “transmi[t] ... information of the user’s
choosing,” §153(43), or other physical elements of the
facilities used to provide telephone service, like the trunks
and switches, or the copper in the wires. What cable
companies providing cable m em service and telephone
companies providing telephone service “offer” is Internet
service and telephone service respectively—the finished
services, though they do so using (or “via”) the ¢ icrete
components composing the end product, including data
transmission. Such functionally integrated components
need not be described as distinct “offerings.”

In response, the dissent argues that the high-speed
transmission component necessary to providing cable
modem service is necessarily “offered” with Internet ser-
vice because c: e modem service is like the offering of
pizza delivery service together with pizza, and the offering
of puppies together with dog leashes. Post, at 3—4 (opinion
of SCALIA, J.). he dissent’s appeal to these analogies only
underscores that the term “offer” is ambiguous in the way
that we have described. he entire question is whether
the products here are functionallv integrat  (like the
components of a car) or functionz y separate (like pets
and leashes). That question turns not on the language of
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regulatory history. They claim that the Communications
Act unambiguously classifies as telecommunications carri-
ers all entities that use telecommunications inputs to
provide information service. As respondent MCI concedes,
this argument would st ject to mandatory common-
carrier regulation all information-service providers that
use telecommunications as an input to provide informa-
tion service to the public. Brief for Respondent MCI, Inc.
30. For example, it would subject to common-carrier
regt tion non-facilities-based ISPs that own no transmis-
sion facilities. See Universal Service Report 11532—1 533,
§66. Those ISPs provide consume¢ 3 with transmission
facilities used to connect to the Internet, see supra, at 2,
and so, under respondents’ argument, necessarily “offer”
telecommunications to consumers. Respondents’ position
that all such entities are necessarily “offering telecommu-
nications” therefore entails mandatory common-carrier
regulation of entities that the Commission never classified
as “offerors” of basic transmission service, and therefore
common carriers, under the Computer II regime.? See
Universal Service Report 11540, 481 (noting past Commis-
sion policy); Computer and Communications Industry
Assn. v. FCC, 693 F. 2d 198, 209 (CADC 1982) (noting and
upholding Commission’s Computer II “fi ing that en-
hanced services ... are not common carrier services
within the scope of Title ). We doubt that the para :l
term “telecommunications service” unambiguously worked

2The dissent attempts to escape this consequence of respondents’
position by way of an elaborate analogy between ISPs and pizzerias.
Post, at 7-8 (opinion of ScALIA, J.). This analogy is flawed. A pizzeria
“delivers” nothing, but ISPs plainly provide transmission service
directly to the public in connection with Internet service. For example,
with dial-up service, ISPs process the electronic signal that travels over
local telephone wires, and transmit it to the I rnet. See supra, at 2;
Huber 988. ©  dissent therefore cannot deny that its position logically

would require applying presumptively mandatory Title II regulation to
all ISPs.
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facilities they owned. See Computer II Order 474- 5,
19229, 231; Computer III Order 968-969, 412; Verizon,
535 U. S., at 489-490 (describing the naturally monopolis-
tic physical structure of a local telephone exchange). The
differential t1 atment of facilities-based carriers was
therefore a function not of the definitions of “enhanced-
service” and “basic service,” but instead of a choice by the
Commission to regulate more stringently, in its discretion,
certain entities that provided enhanced service. The Act’s
definitions, however, parallel the definitions of enhanced
and basic service, not the facilities-based grounds on
which that policy choice was based, and the Commission
remains free to impose special regulatory duties on facili-
ties-based ISPs under its tle ancillary jurisdiction. In
fact, it has invited comment on whether it can and should
do so. See supra, at 7.

In sum, if the Act fails unambiguously to classify non-
facilities-based information-service providers that use
telecommunications inputs to provide an information
service as “offer[ors]” of “telecommunications,” then it also
fails unambiguously to classify facilities-based informa-
tion-service providers as telecommunications-service
offerors; the relevant definitions do not distinguish facili-
ties-based and non-facilities-based carriers. That silence
suggests, instead, that the Commission has .__e discretion
to fill the consequent statutory gap.

C

We also conclude that the Commission’s const ction
was “a reasonable policy choice for the [Commission] to
make” at Chevron’s second step. 467 U. S., at 845.

Respondents argue that the Commission’s construction
is unreasonable because it allows any communications
provider to “evade” common-carrier regulation by the
expedient of bundling information service ith lecom-
munications. Respondents argue that under the Commis-
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use DNS. That includes the World Wi : Web, electronic
mail, remote terminal access, and e transfer”). It is at
least reasonable to think of DNS as a “capability for ...
acquiring ... retrieving, utilizing, or making available”
Web site addresses and therefore part of the information
service cable companies provide. 47 U.S.C. §153(20).3
Similarly, the Internet service provided by cable compa-
nies facilitates access to third-party Web pages by offering
consumers the ability to store, or “cache,” popular content
on »cal computer servers. See Declaratory Ruling 4810,
417, and n. 76. Cacheing obviates the need for the end
user to download anew information from third-party Web
sites each time the consumer attempts to access them,
thereby increasing the speed of information retrieval. In
other words, subscribers can reach third-party Web sites
via “the World Wide Web, and browse their contents,
[only] because their service provider offers the ‘capability
for . . . acquiring, [storing] . . . retrieving [and] utilizing . . .
information.”” Universal Service Report 11538, 76 (quot-
ing 47 U. S. C. §153(20)). “The service that Internet access
providers offer to ..cmbers of the public is Internet ac-
cess,” 'niversal Service Report 11539, §79, not a trans-
parent ability (from the end user’s perspective) to transmit
information. We therefore conclude that the Commission’s

3The dissent claims that access to DNS does not count as use of the
infor i processing capabilities of Internet service because DNS is
“scarcely more than routing information, which is expressly excluded
from the defi ion of ‘information service.”” Post, at 9, and n. 6 (opin-
ion of ScaLIA, J.). But the definition of information service does not
exclude “routing information.” Instead, it excludes “any use of any such
capability for the management, control, or ope ion of a telecommuni-
cations system or the management of a telecommunications service.”
47 U.S. C. §153(20). The dissent’s argument therefore begs = ques-
tion because it assumes that Internet service is a “telecommunications
system” or “service” that DNS manages (a point on which, contrary to
the dissent’s assertion, post, at 9, n. 6, we need take no view for pur-
poses of this response).
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construction was reasonable.

\Y

Respondent MCI, 1c., urges that the Commission’s
treatment of cable modem service is inconsistent with its
treatment of DSL service, see supra, at 3 (describing DSL
service), and therefore is an arbitrary and capricious
deviation from agency policy. See 5 U.S. C. §706(2)(A).
MCI points out that when local telephone companies
began to offer Internet access through DSL technology in
addition to telephone service, the Comn sion applied its
Computer II facilities-based classification to them and
required them to make the telephone lines used to trans-
mit DSL service availat  to competing ISPs on nondis-
criminatory, common-ca r terms. See supra, at 24
(describing Computer II facilities-based ¢ ssification of
enhanced-service providers); In re Deployment of Wireline
Services Offering Advanced Telecommunications Capabil-
ity, 13 FCC Red. 24011, 24030-24031, 4936-37 (1998)
(hereinafter Wireline Order) (classifying DSL service as a
telecommunications service). MCI claims that the Com-
mission’s decision not to regulate cable companies simi-
larly under Title II is inconsistent with its DSL policy.

We conclude, however, that the Commission provided a
reasoned explanation for treating cal : modem service
differently frc SL service. As we have already noted,
see supra, at 9-10, the Commission is free within the
limits of reasoned interpretation to change course if it
adequately justifies the change.? It has done so here. The

1Respondents vigorously argue that the Commission’s purported
Inconsistent treatment is a reason for holding the Commission’s con-
struction impermissible under Cheuvron U. S.A. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U. S. 837 (1984). Any inconsistency
bears on whether the Commission has given a reasoned explanation for

its current position, not on whether its interpretation is consiste  with
the statute.
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Court « Appeals is reversed, and the cases are remanded
for further proceedings consistent with this opinion.

It 1s so ordered.
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FEDERAL COMMUNICATIONS COMMISSIC [ AN
UNITED STATES, . ETITIONERS
04-281 v.
BRAND X INTERNET SERVICES ET AL.

ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[June 27, 2005]

JUSTIt STEVENS, concurring.

While I join the Court’s opinion in full, I add this caveat
concerning Part III-B, whic correctly explains why a
court of appeals’ interpretation of an ambiguous provision
in a regulatory statute does not foreclose a contrary read-
ing by the agency. That explanation would not necessarily
be applicable to a decision by this Court that would pre-
sumably remove any re-existing ambiguity.
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Nos. 04-277 and 04-281

NATIONAL CABLE & TELECOMMUNICATIONS
ASSOCIATION, ET AL., PETITIONERS
04-277 v.
BRAND X INTERNET SERVICES ET AL.

FEDERAL COMMUNICATIONS COMMISSION AND
UNITED STATES, PETITIONERS
04-281 v.
BRAND X INTERNET SERVICES ET AL.

ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[June 27, 2005}

JUSTICE Bl.. ER, concurring.

I join the Court’s opinion because I believe that the
Federal ommunications Commission’s decision falls
within the scope of its statutorily delegated authority—
though perhaps just barely. I write separat: 7 because I
believe it in ortant to point out that JUSTICE SCALIA, in
my view, has wrongly characterize he Court’s opinion in
United States v. Mead Corp., 533 . S. 218 (2001). He
states that the Court held in Mead that “some 1 specified
degree of formal process” before the agency “was required”
for courts to accord the agency’s decision deference under
Chevron . S. A. Inc. v. Natural Resources Defense Council,
Inc., 467 U. S. 83  1984). Post, at 12 (dissenting opinion);
see also ibid. f 1al process is “at least the only safe
harbor”).

JUSTICE SCALIA has correctly characterized the way in
which he, in dissent, characterized the Court’s Mead opin-
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Thus, while I believe JUSTICE SCALIA is right in empha-
sizing that Chevron deference may be appropriate in the
absence of formal agency proceedings, Mead should not
give him cause for concern.
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SUPREME COURT OF TI  UNITED STATES

Nos. 04-277 and 04-281

NATIONAL CABLE & TELECOMMUNICATIONS
ASSOCIATION, ET AL., PETITION. RS
04-277 v.
BRAND X INTERNET SERVIC.L3 ET AL.

FEDERAL COMMUNICATIONS COMMISSION AND
UNITED STATES, PETITIONERS

04-281 v.

BRAND X INTERNET SERVICES ET AL.

ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT

[June 27, 200

JUSTICE SCALIA, with whom JUSTICE SOUTER and
JUSTICE GINSBURG join as to Part I, dissenting.

The Federal Communications Commission (FCC or
Commission) has once again attempted to concoct “a whole
new regime of regulation (or of free-market competition)”
under the guise of statutory construction. MCI Telecom-
munications Corp. v. American Telephone & Telegraph
Co., 512 U. S. 218, 234 (1994). Actually, in these cases, it
might be more accurate to say t| Commission has at-
tempted to establish a v )le new regime of non-
regulation, which will make for more or less free-market
competition, depending upon whose experts are believed.
«i1e mmportant fact, however, is that the Commission has
chosen to achieve this  rough an implausible reading of
the statute, and has thus exceeded the authority given it
by Congress.
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SCALIA, J., dissenting

I

The first sentence of the FCC ruling under review reads
as follows: “Cable modem service provides high-speed
access to the Internet, as well as many applications or
functions that can be used with that access, over cable
system facilities.” In re Inquiry Concerning High-Speed
Access to the Internet Over Cable and Other Facilities, 17
FCC Rcd. 4798, 4799, Y1 (2002) (hereinafter Declaratory
Ruling) (emphasis added, footnote omitted). Does this
mean that cable companies “offer” high-speed access to the
Internet? Surp: singly not, if the Commission and the
Court are to be believed.

It happe ; that cable-modem service is popular pre-
cisely because of the high-speed access it provides, and
that, once connected with the Internet, cable-modem
subscribers often use I ernet applications and functions
from providers other than the cable company. Neverthe-
less, for purposes of classifying what the cable company
does, the Commission (with the Court’s approval) nuts all
the emphasis on the rest of the package (the ad tional
“applica s or functions”). It does so by claiming that
the cable company does not “offe[r]” its customers high-
speed Internet access because it offers that access or 7 in
conjunctic ~ with particular applications and functions,
rather than “separate[ly],” as a “stand-alone offering.” Id.,
at 4802, 47, 4823, 140.

The focus on the term “offer” appropriately derives from
the statutory definitions at issue in these cases. Under
the Telecommunications Act of 1996, 110 Stat. 56, “‘in-
formation service’” involves the capac 7 to generate,
store, interact with, or otherwise manipulate “information
via telecon 1unications.” 47 U.S.C. §153(20). In turn,
“‘telecommunications’” is defined as “the transmission,
between or among points specified by t : user, of informa-
tion of the user’s choos g, without change in the form or
content of the information as sent and received.” §153(43).
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Finally, “‘telecommunications service'” is defined as “the
offering of telecommunications for a fee directly to the
public . . . regardless of the facilities used.” §153(46). The
question here is whether cable-modem-service providers
“offe[r] ... telecommunications for a fee directly to the
public.” If so, they are subject to Title II regulation as
common carriers, like their chief competitors who provide
Internet access through other technologies.

The Court concludes that the word “offer” is ambiguous
in the sense that it has “‘alternative dictionary defini-
tions’” that might be relevant. Ante, at 18 (quoting Na-
tional Railroad Passenger Corporation v. Boston & Maine
Corp., 503 U. S. 407, 418 (1992)). It seems to me, however,
that the analytic problem pertains not really to the mean-
ing of “offer,” but to the identity of what is offered. T
relevant question is whether the individual components in
a package being offered still possess sufficient identity to
be described as separate objects of the offer, or whether
they have been so changed by their combination with the
other components that it is no longer reasonable to de-
scribe them in that way.

Thus, I agree (to adapt the Court’s example, ante, at 18)
that it would be odd to say that a car dealer is in e
business of selling steel or carpets because the cars e
sells include both steel frames and carpeting. Nor does
the water company sell hydrogen, nor the pet store water
(though di s and cats are largely water at the molecular
level). But what is sometimes true is not, as the C it
seems to assume, always true. There are instances in
which it is ridiculous to deny that one part of a joint offer-
ing is being offered merely because it is not offered on a
“‘stand-alone’” basis, ante, at 17.

If, for example, I call up a pizzeria and ask whether they
offer delivery, both common sense and common “usage,”
ante, at 3, would prevent them from : ;wering: “No, we
do not offer deliver: “ut if you order a pizza from us,







Cite as: 545 U. S. (2005) 5

SCALIA, J., dissenting

“high-speed access to the Internet” and other “applications
and functions,” Declaratory Ruling 4799, Y1, because that
is exactly how any reasonable consumer would perceive it:
as consisting of two separate things.

The consumer’s view of the matter is best assessed by
asking what other products cable-modem service st sti-
tutes for in the marketplace. Broadband Internet service
provided by cable compar s is one of the three ost
common forms of Internet service, the other two being
dial-up access and broadband Digital Subscriber Line
(DSL) service. Ante, at 2—3. In each of the other two, the
physical transmission pathway to the It :rnet is sold—
indeed, is legally required to be sold—separately from the
Internet functionality. With dial-up access, the physical
pathway comes from the telephone company and the
Internet service provider (ISP) provides the functionality.

“In the case of Internet access, the end user utilizes
two different and distinct services. One is the trans-
mission pathway, a telecommunications service that
the end user purchases from the telephone company.
The second is the Internet access service, which is an
enhanced service provided by an 3P.... Thle] f 1c-
tions [provided by the ISP] are separate from the
transmission pathway over which that data travels.
The pathway is a regulated telecommunications ser-
vice; the er anced serv e offered over it is not.” Ox-
man, The FCC and the Unregulation of the Internet,
p. 13 (FCC, Office of lans and Policy, Working Paper
No. 31, July 1999), available at http://www.fcc.gov/
Bureaus/OPP/working_papers/oppwp31.pdf (as visited

June 24, 2005, and available in the Clerk of Court’s
case file).2

*See also In re Federal-State Joint Board on Universal Service, 13
FCC Red. 11501, 11571-11572, 145 (1998) (end users “obtain tele-
communications service from local exchange carriers, and :n use
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cable company in its capacity as ISP. This is relevant
because of the statutory distinction between an “informa-
tion service” and “telecommunications.” The former in-
volves the capes ility of getting, processing, and manipu-
lating information. §153(20). The latter, by contrast,
involves no “change in the form or content of the informa-
tion as sent and received.” §153(43). When cable-
company-assembled information enters the cable for deliv-
ery to the subscriber, the information service is already
complete. The information has been (as the statute re-
quires) generated, acquired, stored, transformed, proc-
essed, retrieved, utilized, or made available. All that
remains is for the information in its final, unaltered form,
to be delivered (via telecommunications) to the subscriber.

This reveals the insubstantiality of the fear invoked by
both the Commission and the Court: the fear of what will
happen to ISPs that do not provide the hysical pathway
to Internet access, yet still use telecommunications to
acquire the pieces necessary to assemble the information
that they pass back to their customers. According to this
reductio, ante, at 22-24, if cable-modem-service providers
are deemed to provide “telecommunications service,” then
so must all ISPs because they all “use” telecommunica-
tions in providing Internet functionality (by connecting to
other parts of the Internet, including Inter t b :kbone
providers, for example). In terms ¢ the pizzeria an: gy,
this is equivalent to saying that, if the pizzeria “offers”
delivery, all restaurants “offer” delivery, because 1 &
ingredients of the food they serve their customers have
come from other places; no matter how their customers get
the food (whether by eating it at the restaurant, or by
coming to pick it up themselves), they still const 1e a
product for which delivery was a necessary “input.” This
is nonsense. Concluding that delivery of the finished pizza
constitutes an “offer” of delivery does not require the
conclusion that the serving of prepared food includes an
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companies to “unbundle” the telecommunications compo-
nent of cable-modem service.” And presto, Tir : II will
then apply to them, because they will finally be “offering”
telecommunications service! Of course, the Commission
will still have the statutory power to forbear from regulat-
ing them under §160 (which it has already tentatively
concluded it would do, Declaratory Ruling 4847-4848,
9994-95). Such Mobius-strip reasoning mocks the princi-
ple that the statute constra s the agency in any ieaning-
ful way.

After all is said and done, after : the regulatory cant
has been translated, and the smoke of agency expertise
blown away, it remains perfectly clear that someone who
sells cable-modem service is “offering” telecommunica-
tions. For that sin le reason set forth in the statute, I
would affirm the Court of Appeals.

I

In Part ITII-B of its opinion, the Court continues the
administrative-law i rovisation project it began four
years ago in United States v. Mead Corp., 533 U.S. 218
(2001). To the extent it set forth a comprehensible rule,?
Mead drastically limited the categories of agency action
that would qualify for deference under Chevron U. S. A.
Inc. v. Natural Resources Defense Council, Inc., 467 U. S.

“Under the Commission’s assumption that cable-modem-service pro-
viders are not providing “telecommunications services,” there is reason
to doubt whether it can use its Title I powers to impose common-
carrier-like requirements, since 47 U. S. C. §153(44) specifically pro-
vides that a “telecommunications carrier shall be treated as a common
carrier under this chapter only to the extent that it is engaged in provid-
ing telecommunications services” (emphasis added), and “ s chapt
includes Titles I and II.

8For a description of the confusion Mead has produced in the D. C.
Circuit alone, see Vermeule, Mead in the Tr :hes, 71 Geo. Wash.
L. Rev. 347, 361 (2003) (concluding that “the Court has inadverte:
sent the lower courts stumbling into a no-man’s land”).
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contrary, ante, at 14—the Ninth Circuit wov 1 already be
obliged to abandon Portland’s holding in the face of this
Court’s decision that the Commission’s construction of
“telecommunications service” is entitled to deference and
is reasonable. It is a sadness that the Court should go so
far out of its way to make bad law.

I respectfully dissent.










