








































































































might be caused by a legally operated, close-by cordless telephone or an illegal data
network device operating at high power system a kilometer away. Third, distinguishing
between benign hogging (e.g., based on inferior equipment) and malevolent jamming will
not always be easy—Tlet alone demonstrable for enforcement purposcs."5 Finaily, to
engage in cffective enforcement efforts ¢ FCC—possibly in conjunction with other
actors—will need to invest in monitoring equipment and be sufficiently effective to
create real deterrent effects, as the recording industry has attempted to do with
questionable success. Notably, in the CB radio case discussed above, the failure of the
FCC 1o pursue effective enforcement efforts contributed to the use of illegal amplifiers
and the unfortunate fate of that service.

As the FCC considers how to devise an effective enforcement regime to prevent
certain uses of commons access spectrum, it is critical that it look to enlist good actors in
local communities to assist their efforts. In so doing, it can follow the model used in the
ham radio environment discussed above in which the FCC empowers voluntary overseers
by backing up their exercise of unofficial authority.” Indeed, the model of empowering
private individuals to work together to solve disputes before entering the fray is one the
FCC has employed in other contexts. In particular, the FCC has long facilitated such
cooperation among users of licensed spectrum by demanding that parties work together to
coordinate their use of a set of frequencics—i.e., to establish operating procedures for
those using the same spectrum—through the coordination and licensing requirements set
forth in Part 10t of its rules.”” In effect, the Part 101 rules empower private frequency
coordinators 1o settle disputes cooperatively by insisting that the relevant parties work
through issues cooperatively before bringing them to the FCC for resolution.”®
Significantly, this regime succeeded in spurring the establishment of cooperative
institutions that enable self-enforcement through a collecli{ve memory and a market for
reputation that requires actors to act rcasonably over time.” In short, this regime reflects
an excellent mode! of using public regulation to instigate and enforce private ordering,
reflecting the possibilities for facilitating private cooperation to ensure that a common
resource is protected and used approprialcly.”“’

To enforce adherence to proactive requirements, as well as to oversee malicious
uses of commons access spectrum, the FCC should both enhance its own spectrum

¥ This challenge relates more generally to the difficulties associated with defining “harmful interference.”
See R. Paul Margie, Can You Hear Me Now?: Gerter Better Reception From The FCC's Spectrum Policy,
2003 STAN. Teci Lo REV. 5.

* hup://www.colossus.org/n8fn/fec.html (quoting FCC official as stating that “[t]he volunteer work of
these Official Observers is a critical element of the Commission's enforcement program,”).

97 See generally Reorganization and Revision of Parts 1, 2, 21, and 94 of the Rules to Establish A New Pant
101 Goveming Terrestial Microwave Fixed Radio Services, 11 FCC Red 13,449 (1996).

9 Schroeder Manatee Ranch, 16 FCC Red 5722 9 3 (2001) (under the relevant FCC rules, licensees “are
expected 1o cooperate in the use of frequencies and resolve any *harmful interference” by mutually
satisfactory arrangements™).

“ For an example of an association that facilitates reputational sanctions, sec Lisa Bernstein, Privare
Commerical Law in the Cotton Industry. Creating Cooperation Through Rules, Norms, and Institations.
99 Mict. L. Ri:v. 1724 (2001).

190 ) INOR OSTROM, GOVERNING TiE COMMONS: THI: EVOLUTION OF INSTITUTIONS FOR COLLI-CTIVE
ACTION 136, 138-39 (1990) (detailing how a collective institution for water management arose).

enforcement capabilities as well as empower other entities to do so.""" In particular,
standard setting bodies, the 1ency coordinators and the volunteer coordinators in the
ham radio environment all provide models for the FCC to utilize in the commons access
spectrum context. A critical challenge for the FCC in this context is to select entities to
aid its enforcement efforts. In some contexts, such as standard setting bodies, there will
be obvious candidates, such as the IEEE. In others, social norm entrepreneurs will self-
select for such responsibility. Finally, the FCC can consider delegating such
responsibility to registrars or band managers who would be overseen by the FCC. Given
the minimal experience with the above approaches, the FCC would do well 1o utilize all
of the above models to determine which works best.

V. Conclusion

The promise of the spectrum commons approach is one of the more exciting and
unanticipated developments in information policy. As the FCC moves ahead to build on
the initial unexpected success of this model, it should consider carefully what measures it
should t: o guard against tragedy of the commons-like concerns. In an increasingly
technologically dynamic environment, there are numerous challenges that the FCC will
face in developing an effective model for reliable enforcement. As we discuss, no one
single approach—and particularly no approach that does not involve  'C oversight—is
likely to be successful. Consequently, the FCC should continue moving ahead to
implement different proactive and reactive measures that will provide uscrs of commons
access spectrum important assurances that new services and products will not be
compromised either by bad actors or poorly coordinated services. If it fails to do so,
however, it risks allowing the promise of WISP-like services to follow the untortunate
boom-and-bust path of CB radio.

' Stuart Buck argues for a spectrum commons with rules enforced by local management associations. See
Buck, supru note __, at para 76. While we believe that such an approach must be coupled with other
measures as well, both his argument and our endorsement of such a point appreciate that there are
considerable benefits to relying on subsidiary entities to enforee basic standards announced by the FCC
See Philtp J. Weiser, Federal Com=—~ Law, Cooperative Federalism, and the Enforcement of the Telecom
Acr, To N Y. U. L. Rev. 1692, 169t )3 (2001).

26








































Federal Conmmmications Conmmission FCC 00-101

lest we find ourselves advancing secondary markets at the expense of the underlying purposes of our rules.
More to the point, 1 am concerned that relaxation of our service rules, under the guise of furthering
secondary murkets, could invite opportunities to circumvent enforcement of our licensing responsibilities
and public interest requirements. | am inclined to support a starting point where the lessee “stands in the
shoes” of the licensce. agreeing to all interference and service rules that attach to the licensee. Certainly,
there are circumstances that warrant relief from the service rules, and I encourage commenters to explore
where we should grant such relief.

Ultimately, my goal is to find a balance that will foster secondary markets without undermining our
obligations under the Communications Act or our policies to promote the public interest. 1 hope that this
Policy Statement and the NPRM offer tangible steps, and 1 look forward to reviewing the record.
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their own language or presentations rather than through the editorial filter or
selectivity of the broadcast journalist. In short, there must be, to some
reasonable extent, the candidate's use of broadcasting as an electronic
speaking platform or soapbox.

3. Broadcasters should devote a reasonable amount of p lic service

programming time for candidates to use in local races warranting but not

receiving such coverage. Of crucial importance tc 1is petition, the

broadcaster must act as a reasonably effective outlet for informing the
electorate in local races that are important to the community or communities
in their main coverage area but otherwise would not receive any reasonable
coverage. Broadcasting has been given so'much spectrum precisely to
contribute to an informed local electorate. If the objective were to inform
the electorate only on national or state-wide races, an entirely different
allocation plan would suffice -- fewer but more powerful stations covering
the state. Under the plan adopted, the broadcaster is a local public trustee to
render public service to its community or communities.

This means that the broadcaster cannot sit back and simply rake in the
millions upon millions spent by the major party presidential, senatorial or
gubernatorial candidates for commercials. This huge and growing
expenditure does inform the public about candidates in which they h: :a
great interest, but it is not the public service for which the free use of so
much spectrum is based. Some broadcasters do render public service in

their journalistic efforts as to these national or state-wide races, a matter
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'public trustee.' To perform its sta tory ¢ ties, the Commission must oversee without
censoring....").

FN[FNS52]. For a full discussion of this proposition, see Henry Geller, Broadcasting, in New
[ ‘ections in Telecommunications Policy 125-54 (P. Newberg ed., Duke Univ. Press 1989).

FN[FN53]. See infra note 85.

FN[EFN54]. See id.

FN[ENS55]. Thus, in the 1997 State of Children's Television Report: Programming for Children
Over Broadcast and Cable Television (The Annenberg Public Policy Center of the Univ. of Pa.
1997) [hereinafter Annenberg Report], there is the finding that "one quarter of the commercial
broadcasters' educational/informational programs could not be considered educational by any
reasonable bench mark." Id. at 4. This finding included network shows like "NBA Inside Stuff,"
ABC's "New Adventures of Winnie the Pooh", and CBS' "Secrets of the Crypt-keeper's Haunted
House." Elizabeth A. Rathbun, Anneberg Grades Chilc :n's Television, Broadcasting & Cable,

June 16, 1997, at 21.

FN[FN56]. See CBS, 412 U.S. at 110("Congress intended to permit private broadcasting to
“wvelop with the widest journalistic freedom consistent with its public obligations.").

FN[FN57]. See supra note 34.

FN  v58]. The two figures would overlap since, for example, local news would of course also
count towards the informational g :line. Chairman Hundt's proposal of a "modest 5% of
programming time on ¢ zital TV" for public service is too modest, in my opinion. See Speech to
the International Radio & Television Society (Oct. 18, 1996).

FN[FN59]. See i1 -a notes 96-98 and accompanying text.

FNTENGO]. See infra Part ILA.

FN[FNG1]. For a detailed discussion of such efforts, see Bill F. Chamberlin, Lessons in
Regula "1g Information Flow: ~ e FCC's Weak rack Record in Interpreting e Public Interest
Standard, 60 N.C. L. Rev. 1057, 1083-86, 1093-94 (1982).



















FN[FN106]. Thus, Senator McCain stated that broadcasters were e most powerful Ic by that
he had encountered in Washington. Paul Farhi, Their Reception's Great: When the National
Association of Broadcasters goes to Capitol H , Congress is on the Same Wavelength, The
Wash. Post, Feb. 16, 1997, at H5.

FN_ N107]. Chairman _ undt has recognized public broadcasting's need for "significant, long-
term, reliable funding," Reject Commercials on PBS--Hundt, supra note 84, but believes that
such funding should come from spectrum auctions rather than the spectrum usage fee approach
urged here. See Rathbun, supra note 55, at 21. That solution has been proposed for years and is
simply not going to happen because of Congress' drive for deficit reduction, with all the auction
funds committed for m y years to that purpose. To advance it yet

again in 1997 is a "cop-out." Id.

FN[FN108]. See Peter Passell, Big Brother Wants to Manage the Broadcast Spectrum Again,
N.Y. Times, Feb. 6, 1997, at D2.

FN[FN109]. See Brownlee, supra note 96, at 724.

EN[EN110]. In last-c ‘er arbitration, the arbitrator chooses between the final offers of the two
parties, forcing the to be realistic and thus clos¢ r emulating the market bargaining process.

END OF DOCUMENT
(C) 2005 Thomson/West.1 » Claim to Orig. U.S. Govt. Works.
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Innovative Approaches to Public Interest Responsib: t s
A Comparative Analysis

The purpose of this appendix is to offer some discussion of various possible innovative
approaches to public interest obligations, and to compare them to more conventional ap-
proaches.® Our shared ground is that broadcasters should attempt to contribute to the
educational, civic, and democratic goals of a well-functoning democracy. The question is what
methods are best suited to achieving those goals and whether it is possible to think of more
creative means for doing so. Thus we discuss a wide range of proposals, from deregulation to
spectrum auctions to a system of “digital drop-ins,” by which government would support a
substantial amount ot public interest programming,

Some of the most interesting proposals below attempt to promote public interest goals by
allowing considerable flexibility for broadcasters, as, for example, by allowing them to provide
public interest broadcasting or instead to pay for someone ¢lse to do it, or by paying a spec-
trum ftee (from an auction or from a set price) that might be used to st ort public interest
broadcasting,

We have been greatly assisted by a number of presentatons and documents, including those
by the Media Institute, a working group of the Aspen Institure, and Flugh Carter Donahuc.
The public through clectronic mail submissions, faxes, and atrendance at mecetings has also
made substantial contributions to the Committee. We are very grateful for the creative
thinking and assistance provided by these organizations and individuals. These ideas were
vigorously debated within the Committee. Given the innovative and new approach taken by
many ot these proposals, the Committee chose not to reach any tinal judgment and conclu-
stons or make any specific recommendations,

I. TraDITIONAL REGULATION: THE PUBLIC TRUSTEE MODEL

The traditional approach to regulation of broadcasting has treated broadcasters as public
trustees, obligated to meet a large set of public service responsibilities. Because broadeasters
get exclusive use of a scarce public resource—the airwaves, it 1s been deemed appropriate to
subject them to national commands designed to ensure promotion of — public interest.
Perhaps the public trustee model should be “carried over” to the digit 1, though there are
complexities in deciding exactly how the model applies in a new setting, There are serious
questions about the extent to which federal commands should be specific (so as to ensure
compliance) or vague and general (so as to allow room for private adaptation).

* The Advisory Committee thanks Angela Campbell and the Aspen Institute’s Communications and Socicty
Program directed by Charles M. Firestone and Amy Korzick Garmer for the submission, Tonwrd o New AApproach to

Public Interest Regubation of Digital Broadcasting: 1 Preliminary Report of the Aspen Institute Working Group on Digital
Broadcasting and the Public Interest, on which this Appendix s based.







Advantages: This approach might ensure a b 1 level of public interest broadeasting, and do
so in a way that ensures that such broadcastng will be provided by those most willing and able
to do it. Thus the “pay or play” approach might combine the virtues of the public rrustee
model with the virtues ot dereguladon, Under i approach, people who do not want to provide
public interest programming, or who can do so only at great expense, can make mutually beneticial
deals with others who are willing to do so. This could serve both broadeasters and the public.

Disadvantages: In the environmental area, emissions trading does not work wherce it creates
“hot spots,” that is, areas that are highly polluted. A problem with “pay or play™ is thar it may
result in the failure, on the part of some or many broadcasters, to do anything but “pay,” with
the consequence that many viewers do not see such programming—and with the further
consequences that broadcasters who provide such programming may be hurr in the market-
place. In addition, there are symbolic and expressive values to unitorm public interest obliga-
tions. Some people think that these obligations should apply to everyone and that no broad-
caster should be allowed to buy its way out,

III. : AY PLUS ACCESS

Under this approach, broadcasters would pay a fee for a right to use the spectrum; the tfee
might be determined via auction or might be determined by government. Ar the same time,
public interest obligations would be removed. In addition, broadeasters would be asked to
allow a specitied amount of programming in the public interest—in other words, to sct aside
an identified amount ot time for political candidates, educational programming, or diverse
viewpoints. It would be possible to imagine various combinatons of the three ingredients of
this approach: payment, reliet trom general public service obligations, and access.

Advantages:  As compared with cconomic incentives, this approach would tend o ens ¢
that some public interest programming was on cvery station. Many people rhink that this is
important—that certain programming, tor example candidate speech, should not be relega |
to certain channels that are rarely watched. Thus this approach might do b rin serving
democratic goals. As compared with the public trustee modecl, this approach would b nsurc
that people will provide public interest programming who have the incentive to do sc

Disadvantages: For those skeptical of “pay or play,” this approach might create similar
problems. 1t also would involve a degree of administrative complexity. It is possible that
people would simply change the channel when the “access™ material was on the station.

IV. DIisCLOSURE OF PUBLIC INTEREST AND 1 UBLIC SERVICE
ACTIVITIES

We have emphasized the importance of disclosure of public interest and public service
activities. It would be possible to think that disclosure should be the exclusive governmental
mandare, and that the market should be used for all specific decisions. Perhaps, then, govern-
ment should restrict itselt to a disclosure requirement.
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The Davis Amendment and The Federal Radio Act of 1927:

¢ valuating € xternal Pressures in Policymaking

In March 1927, the Federal Radio Commission (FRC) undertook the task of sorting out the interference problems
and setting a regulatory agenda which would shape the nascent broadcasting business in the United States, a
business that was less than seven years old. Conceived by Congress as a hurried solution to the interference
problems of 1926, the Federal Radio Commission undertook the unenviable task of creating a new agency without
any resources allocated to it Additionally, the full membership of the Commission was not ratified by the Senate
and it lost two of its members within the first year. Itis not surprising to discover, therefore, that the work of the
Commission met with dissatisfaction among members of Congress, distrust by the public, and attempts to rifle

specific agendas through by large broadcasting and radio manufacturing interests.

The original legislation creating the Federal Radio Commission called for a one-year tenure for the agency, subject
to reauthorization by Congress. During the reauthorization hearings, Representative Ewin Davis (R) of Tennessee
charged the FRC was doing the bidding of the large broadcast interests and that the agency had failed to mect its

mandate to create service for all Americans

Davis introduced an amendment to the reauthorization bill that declared all Americans were entitled to equality of
radio broadcasting service, both of transmission and reception. The amendment called for equitable allocation of

licenses, wavelengths, time, and station power to each of the states according to population within cach zone. The

purpose of the amendment was to make the intentions of Congress clear to the members of the Federal Radio

Commission

Before and after amendment's adoption, public relations campaigns both for and against the implementation of the
amendment's provisions heightened public awareness of both the Federal Radio Commission and the problems that

it faced. Posturing about the difficulty involved in trying to implement the cquality of service provisions led the

Federal Radio Commission to become reactive to the influence of various members of Congress, to the pressures of

the electronics industry, and to the needs of smaller regional broadcasters. The reactive stance helped set the made
of operation and the public posture for the Commission for the first years of its existence The outcome of the
Commission's work between the years 1927 and 1933 resulted in the creation of a local/ regional broadcasting
service that relied heavily on a system of large and small broadcast stations that carried netwerk provided,

commercially oriented radio programs designed primarily for commercial entertainment

A reading of the trials and tribulations of an upstan federal bureaucracy might make for an interesting, even

nostalgic look at the birth of radio regulation, but one could question the importance of studying the adoption and
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implementation of the Davis Amendment now Broadcasting historian Susan Douglas reminds us that we can look
at "old articles about radio fever as fanciful and misguided stories of little consequence. or we can take them
seriously, and analyze the connections they reveal between technology and ideology “ As the Federal Radio
Commission was being created there were power{ul institutional forces secking to influence the decisionmaking
process. Their roots were political, economic, technological, and social. and the interaction between those
influences produced a situation calling out for regulatory control  Congress responded with compromise legislation,
written broadly, allowing independent commissioners the freedom to develop a new systematic paradigm for
regulating broadcasting in the United States  However, In the £nd of Liberalism, Theodore Lowi writes that
compromise legislation which marked the beginnings of many regulatory agencies often called for unclear,
contradictory goals. Lowi found many regulatory statutes were void of meaningful guidelines beyond the abstract
requirements to serve the ‘public interest ** Did the vague, compromised language that created the Federal Radia
Commission make it impossible for a new structure of broadeasting to develop? Would the FRC Commissioners
have the ability to separate their regulatory responsibilities from their political responsibilities? Were the technical

limitations of the medium destined to define the solutions possible to the equalization clause?

Through an examination of the issues and problems that compelled the Federal Radio Commission to adopt certain
policy decisions that met the legislative requirements of the Davis Amendment, I hope to illuminate some of the
unintended consequences of deliberate legislative acts The FRC began the regulation of wireless communication,
and today’s industry is still bound in some ways to the regulatory stances carved out during these early days  For

example, the Federal Communications Commission is still bound by the regulatory procedures staned by the FRC
— s

Could a study of the initial controv ersies illuminate our knowledge about the commission’s expectations for
structuring the industry . along with the resuftant outcomes for reducing interference? As a corollary, can we

discover any insights regarding the industry’s expectations from the commission?

Karl Popper suggests that the study of linkages between intentions and outcomes can produce insights into why the
actions of historical actors who set out to accomplish one set of goals might luce unanticipated or contrary
results * Popper's suggestion holds promise for the study of broadcast regulation  For example. did the
Commission's desire to create a quick solution to meet the nigid requirements of the Davis Amendment ¢ bute
to the notable reduction of nonprofit broadcast stations?' Was there a concern by the FRC or consulting engincers
that the new technical plan described in General Order 40 could onty be met by commercial stations able to buy
expensive new equipment to meet a set of more stringent technical regulations? Such a proposition, though not

definitively accepted in the current literature, is not without possibility ~ Stll, such a proposition opens a

speculati but viablc set of expianations as to why commercial broadcasting emerged during the cailiest davs of

radio and why a more public service orientation in radio did not sutface until the creation of the FM band
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Surprisingly, while some scholars have focused on either the history or the workings of the Federal Radio
Commission, few have focused on the significance of the external pressures on the Commission that may have
prevented it from resolving the inte 1ce and technical problems in its own way and within its own time frame *
If we examine the interests, motivations, and behaviors in the institutional ¢ of the Federal Radio
Commission against the interdependent interests and motivations of Congress, the large broadcast trust, and the

National Association of Broadcasters, we may gain insights into the decisions and the decisionmaking process”

This paper will briefly outline the events that occurred before, during, and after the passage of the Davis
amendment [ook at the interaction among the various players, and identify the interests they sought to further.
Finally, I will examine the decisionmaking process of the Commission in deciding how to implement the equality

of senvice requirements of the Davis Amendment
1. The Federal Radio Commission. The First Year

According 1o the first Anmal Report of the Federal Radio Commission, "a wholly new Federal body was called

being to deal with a condition which had become almost hopelessly involved during the manths following
July 3 1926 " Congress had failed to create proper legislative oversight earlier in 1912 when it gave supervisory
responsibility to the Secretary of Commerce and Labor This failure to provide proper regulatory oversight came
bach to haunt Congress a decade later when Secretary Hoover found he lacked the authority to revoke station

licenses. assign power levels or times ol ation " Radio's growth was explosive

Congress needed to do something fast, the question was "what to do” Lowi reminds us that regulation is only one
of several ways governments seek to control soctety and individual conduct And since there are some specific
purposes that are best pursued through regulatory techni we should be able to « ¢ a distinct set of political-
process consequences associated with this kind of government commitment " Scholars disagree as to why

legislators d an independen’ nission. There may have been some reluctance to trust the Secretary of

Co ‘e and Labor since Hoover was seen as closely aligned with large broadcast interests "' After consideration,
perhaps Congress decided that an independent regulatory commission could best deal with the seemingly intractable
interference problems that had developed as a result of the breakdown of the Radio Act of 1912 " Or. perhaps

Congress was reluctant to adopt any of the earlier bills retaining the supervision of the Secretary of Commerce since

they failed to gan partisan support in Congress ”"“E‘Ev_‘l}fn Attornev General Donovan declared the existupny

regulation unconstituuonal, the interference crisis made radio reception almost impossible 10 maay pags
of the country  Amid mounun_ . ts from the rapidly growing broadcasting industry and local constituents
—

N N
who were e oh legislators moved to create emergency legislation
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Representative Wallace ) Whitg (R 1a§2§) sponsored a bill in the sixty-ninth Congress giving authority to the

Secretary of Commerce to grant licenses, assign wave lengths, and aliot time to broadcasters while Clearance C
Dill (D-Washington) sponsored a bill in the Senate that created an independent five member commission to have
atmost total control over broadcasting. Though both bills passed in their respective houses, the conference

committee was unable to reconcile the difference before adjournment of the first legislative session."

Continuing public outcry about the deteriorating listening situation around the country forced legislators into
action. A compromise was reached early in the new year; the Radio Act of 1927 passed and was signed into law by
the President on February 23, 1927 The Act incorporated parts of both house and senate bills by creating a the
five-member commission on a temporary one-year basis to assign broadcast license and bring order to the chaos of
the airwaves  After the initial one-year period, licensing authority would revert back to the Secretary of Commerce,
while the FRC would act as a sort of Court of Appeals for broadcasters. According to the Act, certain non-policy

- . . 4
functions were to remain with the Commerce Department '

The Radio Act of 1927 gave the Commission authority to grant or deny licenses as would best serve the public
interest, assign frequencies, times of operation. and power output. Section 9 of the Act instructed the Commission
to remove inequalities in geographic distribution of broadcast facilities that had developed prior to the Act.
Congress succeeded in appointing three of the five commissianers, and 7he Qutlook, a news magazine of the period,
claims that politics played a part in preventing several of the commissioners from gaining confirmation At the end
of the legi - session the Federal Radio Commission was only partly filled and had no appropriations budget
Other government agencies assisted with persgorel and space as the Commission struggled to begin the task of

creating a new federal agency without resogfces."

Dacuments of the early days of the Federal Radio Commission show that one of the first issues discussed was a
plan for frequency allocation and a timetable for implementation. This was necessary because section one of the act

automatically terminated all existing licenses."* Following a ‘ent set by Secretarv of Commerce Hoover, the
—~——— —_—

FRC held hearings in late March to solicit opinions from broadcasters. The focus of these discussions centered on
the issues of allocation and the engineering concerns surrounding the interference problem. McChessney notes that

. . . . - . ”
these sessions were dominated by testimony of corporate-afliliated radio engineers

The outcomes of these discussions are reflected in the actions of the Commission and a pian they begin to
implement For example, General Order | [{amended by General Order 13) issued on May 21, 1927 terminated all
licenses, required all stations to file applications concerning their current status, and made radio stations subject to
the provisions of the Radio Act of 1927. Included in the minutes for the meeting of May 21 is a statement that
recognizes that "no scheme of reallocation which does not at the very outset eliminate at least four hundred

broadcast stations can possibly put an end to interference " This early declaration by the Commission suggests
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Nevertheless, faced with the specific requirements of the Davis Amendment, the FRC undertook steps to devise an
allocation policy that would bring station assignments into compliance with the newly amended Radio Act There
was disagreement among the Commissioners as to the precise meaning of the amendment. The majority of the
commission construed it as requiring immediate reallocation of the broadcast band while Commissioner Robinson
claimed the amendment required the Commission to adopt a policy to be followed in the future where equalization
would be attained where ever possible The commission also grappled with the question of whether the amendment
required an equality of the number of licensed stations without regard to division of time or whether two or more
stations dividing time could be balanced against one full time station in another zone.” Each interpretation created a
problem for the FRC since each interpretation called for a different engineering calculus

1929
At the end of March a working group from the Institute of Radio Engineers (IRE) submitted a memorandum to the
Comimission describing a plan for classifying the 90 broadcast channels into three groups of licenses  The plan
called for the creation of national, regional and local broadcasting services. Under this scheme licensees would be
apportioned equally to all live zones "—F\e study was reported out on /\Pril 6, 1028,'when the Commussion asked
radio engineers, under the supervision of Dr. J. H Dellinger of the U. S Bureau of Standards for their

. . . u
recommendations to implement the allocation plan.

Also during this time the Federal Radio Commission began to solicit the expert opinion from members of the
Institute of Radio Eagincers such as L E Whittemore, in addition to using experts at the U S Bureau of
Standards. Captain Guy Hill from the Army Signal Corps and the other engincers from consultative or technical
groups ** The obvious complications of the equalization clause required the Commission to attempt to become
more sophisticated in its approach to solving the radio interference problem But, now the Commission found

. . N e
itself facing increasing pressure from Congress

By April 1928, the initial plan proposed by the Institute of Radio Engincers was (leshed out  Briefly, the plan
created a zone-based allotment scheme for the 90 channels available in the standard broadeast band It called for the

creation of SO high powered stations that would operate on 'cleared channels ' Ten stations were 10 be assigned to
B _—

each zone of the country. Because these stations were assigned the sole use of the channel (clear channel) during the

nighttime, no heterodyne interference would occur and reception of these high powered stations would reach into the
furthest sections of rural America The remaimn£ 36 channels would be divided between stations that served the
regional and local needs of the various zones Each zone would receive 10 of these secondary channels  Because
these secondary stations were lower in power. engineers believed it would be possible to assign more than one

. - It
station to each region of the country.

The Institute of Radio Engineer's plan did not meet with widespread approval from either Congress or the

broadcasting industry There were two major problems with the plan. First, it called for a maximum of 340
B ——
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stations, a reduction of nearly 350 stations from the current allocation  Secondly, new higher powered clear channel
stations did not fit into the scheme envisioned by members of Congress seeking to appease their constituents
Ewin Davis, author of the equalization amendment, lamented “the tentative plan is overloaded with so-called

national stations...." Later that April the National Association of Broadcasters, the Federal Radio Trades

Association and the Radio Manufacturers' Association proposed a wholly different interpretation of the Davis

Amendment The NAB, fearing a reduction in the number of licenses, offered a plan that attempted to maintain the
status quo of assignments as much as possible  The National Electric Manufacturers' Association and other
broadcasting station groups also submitted various allocation plans to the Commission. ™ No one plan seemed to
meet the specific requirements of the equal allocation clause. While the IRE's plan seemed to have the inside track
because it had the support of J. H Dellinger, the New York Times reported members of the National Association of
Broadcasters were disenchanted with the proposal, calling it too theoretical. The NAB and NEMA also called for an

investigation of the agreements made by members of the radio trust.”

Why was a logically designed plan, incorporating some of the best engineering theory of the day, unacceptable to
thase with political or industry influence” There were major obstacles to implementing the engincers' proposed
solution  First. equalization would require the Commission either to target zones with more stations and reduce the
number of licenses in those zones, or increase the number of licenses in the zones that were under served thereby
increasing the number of stations and the interference level overall  The former plan would rile Congress by
eliminating many constituent radio stations And, while the latter plan might be a political expedient, it would not
eliminate the interference problems that the FRC was created to tesolve In either case, there was also some concemn

that whatever plan was adopted. the plan would permanently frecze the number of broadcasting stations

Similarty, the equalization clause requited mahing the number of licenses allotted to the various sones propartional
to the populations of the states within each zone  Thus it was possible that even though a zone may have the
correct number of licenses, once the FRC decided whether to increase or dectease the number of licenses, the zones
would have to redistribute those licenses among the states it their number did not reflect the correct population
ratios  Further, while the engineer group's sc began to ad one of the equalization requirements of the
Davis Amendment, the division of power allocations amony the zones, their plan also needed to address station

power and time division within the zone and among the states based on population ™

The FRC felt obligated 1o start the process of reducing the number of licenses in order to implement the new

allotment scheme ' General Order No_32. issued on May 25, 1928 asked for 164 broadcas 1ng stations 1o show
—_—

atesin

cause why they should continue to be licensed  Most of these stations were located in highly populated s
the East and Mid-West  No stations from the South were included in the Order. Over the summer a number of
licenses were disposed and other stations included in this group had their hours of operation or power sharply

curtailed ¥ While the engincering stafl'under J H Dellinger grappled with the difficult problems poased by the
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The Commission used several strategies to disseminate positive information about the equalization plan to the

general public For example, the October isseaf el een( yas given over entirely to a discussion of
the problems of radio reallocation. On the day of the reallocation, Commissioner Orestes Caldwell issued a lengthy
statement to the public stressing several previously mentioned points that. 1) engineering experts created the plan,
2) small town and remote listeners would benefit greatly, 3) dissatisfied broadcasters could challenge the
assignment, and 4) some time would be required to evaluate the effects of the change. “* At the same time,
Dellinger issued a press release attempting to explain the benefits of the plan to both general and technically
sophisticated readers. [n the New York Herald Tribune, Dellinger suggested that listeners would find it helpful 10
make lists of the old and new dial assignments side-by-side for easy comparison while in the Journai of the

Institute for Radio Kugmeers he analyzed the allocation scheme for the technically minded *

Outwardly the Commission appeared pleased with the response to reallocation although almost immediately
following the announcement of General Order 40, numerous complaints were filed with the Commission Boasting
about the benefits of the new allocation scheme under General Order 40, Commissioner O. £ Caldwell stated

at?

"Congress handed us a lemon and we have proceeded to make lemonade out of it [mmediately following the
issuance of the Commission's reallocation scheme, broadcasting stations began to protest the plan. Many
complained that the plan did not constitute an equalization as required by the Davis Amendment. The Commission

had to set several hundred cases for hearing. Meanwhile political pressure mounted in Congress at the same time

—
as various interest groups expressed displeasure with General Order 40 On November 22, 1928, a resolution passed

requiring the FRC to report back to the Senate on or before December 15, 1929 detailing the number of licenses,

power allocations, number of frequencies, and periods of time for operation among all five zones.™

After & qualization: Analysis of the Commission's Choices

Analysis of the implementation of General Order 40 poses several problems for broadcast historians, and legal,
science or political policy analysts. Mark Gilderhaus reminds us that the historian displays a bias through the mere
choice of subject matter and Carl Becker observes that since the actual past is gone, the world of historical analysis
is an intangible world * What the historian chooses reflects what she/he thinks is important Yet, public interest
theory, the basis upon which we provide assessment of regulatory success or failure, is predicated precisely on those
fault fines, e.¢. on interpretive views of the events. legislative histories. the people circumscribing the agencies, and
the specific laws analyzed during specific time periods  Robert Brett Horwitz nates that within this perspective, the

public interest is assessed as either a theoretical standard or as a historical fact of the regulatory agency's birth ™

The Federal Radio Commission’s birth was a difficult one [t was the result of rancorous debate, inadequate

funding, and political manipulation. The Commission was created to deal with immediate and long-term structural
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problems Thus, given the circumstances of the Commission's birth, the amazing growth of radio as a means of
communication and as a social institution, and the powerful lobbying interests of the radio trust and the NAD, the
implementation of the Davis Amendment provides significant material to:  'ze  Several difterent theoretical
frameworks provide potential for conceptualizing the importance of the events, for analyzing th  ang-term
significance, and for explaining the behavier of the regulating agency.” Public interest theory provides us with the
opportunity to view the events surrounding the implementation of the Davis Amendment as one of the resolution
between the conflict of the needs of private corporations and the needs of the general public We could deduce this

based an the above stated history surrounding the passage of the Davis Amendment

While applying public interest theory would allow the reader a historical understanding ol those events, the
application of such an analysis fails to provide a richness of detail in defining the various influences played upon
the commission  For example, the growth of the radio industry during this period seems to fail to conform to the
mold of the small, individual producer as embodied in the Jeftersonian idealism of public interest theory  During
this time, radio was largely controlled by large industrialized companies such as RCA, Westinghouse, AT&T and

General Electric

The application of the 'progressive’ phase of public interest theory retlects the altered economic conditions creat
large corporations, situations not unlike the growth of radio during the perivd feading up to the formation of the
FRC, but the technical interference probiems and the ‘equalization' requirements of the Davis Amendment
effectively temove this means of analysis as a viable explanation for the promu ion of regulatory policy as
embodied in General Order 40 On the face of it, the specific actions of the FRC generally seem to support the
large radio interests as oppased to reflecting the work of an interventionist-type commission designed to protect
powerless consumers ™ Thus, the FRC does not seem 1o act like the Federal Trade Commission or other similar

regulatory agen:

In "Four Systems of Policy, Politics and Choice,” Theodore I Lowi defines a model of capture theory that details
likely policy outcomes based on the influences and types of coercion applied in given circumstances  This kind of
analysis is useful because it allows one to look at the behavior of the actors and apply a schema to explain the
events or outcomes as a result of the application of coercion, policy directives and/ or politics upon t seulating
body  Figure 1 0 describes the four potential policies (and their political ef¥ects) that could be adopted by an
tndependent commission such as the Federal Radio Commission as a result of the vanous potential influ

Under such a schema, if you looked at the policy it would be possihle to guage the immediate influences upon that
pelicy or upon trying to change that pelicy  For instance distributive policy would be likely to influence individual

conduct as opposed the the environment of conduct throughout a whole scgment of an industry or industnal sector
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Even after adoption of the allocation scheme various influential people spoke out about the adoption of a
commercially based systems as mapped out by the IRE and adopted by the Commission. Speaking to the
American Academy of Air Law in April, 1931, Bethuel Webster, Jr. former General Counsel to the Eedersl Radio
Commission stated™: - —

One may praise many of the performances of the National Broadcasting, the Columbia

Broadcasting System, and originated by some of the chain and a few of the unafTiliated

stations, and at the same time deprecate legislative policy and administrative weakness

that permit the use of the ether under federal franchise for self-advertising stunts, for the

sale of quack medicine, and the exposition of religious or social creeds in which the

public generally has no interest

Whether or not the recommendations of the [nstitute of Radio Engineers represented the very best solution to the
cqualization clause conundrum embodied in the Davis Amcndment is open to interpretation. Many debated the

implementation and the outcomes until the Commission finally abandoned enforcement of the Amendment in 19

The final outcome. an allotment scheme that provided radio stations of varying powers to serve the United States
worked substantially well until after the heyday of AM radio What is atissue is whether the Federal Radio
Commission exercised due diligence in accepting the policy recommendations of a body that was biased in favor of
the industry that created it. One could argue that the FRC did not have the ability to proceed in such a technical

task since it did not establish its own engineering department uniil after the recommendations of the Institute of

Radio Engineers on August 17, 1928 * But that criticism would not reflect the reality that John Delli

_
was chief engineer 31 ireay.of Sandaxds, oversaw the Commission's technical needs during the interim period

and ultimately became the chief engincer for the Commission._ While Dellinger's title changed, his work
e e ettt

ger, who

respensibilities did not

Perhaps cf greater importance are the questions that revolve around the way the Commission solicited and accepted
scientific advice. Members of the scientific community use a variety of boundary-defining strategies to establish
their authority and enhance their stature within scientific area and their professional circle This behavior can be
traced in the relatively new, rapidly expanding field of electrical engineering. Engincers of the Institute of Radio
Engineers did this by building professional communities, defining and excluding nonmembers, competing for and
asserting primacy of knowledge. and asserting their authority against those who held divergent opinions, For
example, between 1915 and 1920 the Institute of Radio Engineers Board, under its secretary David SarnofT,
attempted to influence pulicymakers to keep radio in the hands of private capital. That eftort continued as RCA's
chief engineer Alfred Goldsmith succeeded SarnofT as sccretary and then as president of the IRE McMahon states

that IRE's pronouncements confidently stated that "government in*~-*~-ence always impedes technolo * ¥
e et T e

ke

The Board's assertions left no reom for exceptions." ™ Thus the [Re s policy pronouncements from 1915 through

1930 seemed to reinforce the agenda for corporate entities that ultimately became part of the RCA 'radio trust.'
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During the 1930's historian Charles Beard notes*’

Few indeed are the dutics of wovernment in this age which can be discharged with the mere
equipment thlwmwhcncver, with respect to any significant

matter, Congress legislates, the Court interprets, and the President executes, they must have

something more than good intentions; they must command techni ce

In this case, the building of a national broadcasting system really required significant regulation before the technical ///

knowledge existed on how to best build it and how best to regulate it Perhaps McMahon provides the best
averview of the significance of the Institute of Radio Engineers' role in the technical decisionmaking process when
he concludes that in addition to participating in the invention and development of radio, engineers made it feasible
for corporate leaders to achieve vast organizational and physical systems. They shaped both the bureaucratic context

in which they worked and, in part, the social uses of the technology they helped create **

Does the analysis of the political and technological implications of the Davis Amendment hold significance and
meaning for regulators and policymakers of today, particularly in areas where technology is rapidly changing the

environment to be regulated? In The Fifth Branch, Jasanotl says the notion that the scientific com ponent of
Rlget S

decisionmaking ca, parated from the political and entrusted to independent experts has been discredited To

prove useful, those making regulatory decisions need to be in 1by an accurate knowledge of the intemal
dynamics of both science and regulation. She cautions that however rhetorically appealing it may be, no simpie
formula exists to allow for injecting expert opinion into public policy debate ™ This caution should be inscribed
for future communication policymakers to remember  Today, the pace of innovation of technology again calls to
question the ability of regulators to make adequate decisions about which technologies hold promise for consumers
and at what cost, what cfTects the implementation of technology might be, and what impact these choices will

have on current broadcast and telecommui ons institutions.

Regulation restricts users' choice of activities and outcomes through the institutional consolidation oflegis e,
executive and judicial power in the single apparatus of independent commission  The mode of action can be

rmal through the companion use of consultative bodies, the adjudication is flexible on a case-by-case basis, and
the rulemaking procedures can be formal defining the way participation in a proceeding will occur  Given the
ability of the institution to set rules, the complex interaction of intluences on the regulatory process and the tlexible
authority of the independent commission, scholars and consumers alike would be well advised to understand the

contingent and socially constructed character of regulatory decisic King
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“Dellinger, ] H NARG-167, Box 87, General Records of J. H Dellinger August 17. 1928

" McMahon, Michal A Supra note 75 pp. 152

* Beard, Charles A The American Leviathan: The Republic in the Machime Age . New York: Oxford
University Press. 1941 pp 297

*McMahon, Michal, A Supra note 75 pp 157

*" Jasanoff, Shiela Supra note 78 pp 17
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Broadcast Services

The law as it existed prior to passage of the new Act contained certain restrictions on the ownership of broadcast stations in order to protect localism and the
diversity of voices reaching people through the media. The new Act contains provisions that loosen those restrictions. The Act eliminates a national ownership cap for
radio stations that the FCC had established and modifies local radio ownership timits. (15 the Act increases the national audience reach Sor television station
ownership to 35 percent from 25 percent. (10) 1 addition, the Act requires the FCC to conduct a rulemaking to determine whether local television ownership
limitations should be modified or eliminated. Further, the Act eliminates the FCC's network-cable cross ownership rule and the statutory broadcast station-cable
cross ownership restriction, but retains the FCC's regulatory broadcast-cable and broadcast-nesspaper ownership bans. The Act extends radio and television license
terms to eight years and loosens rules on license renewal, climinating the need for comparative hearing in mnost cases. The FCC is currently conducting a rulemaking

on these issues.

The Act also affects the licensing of advanced next generation television service ("ATV": also referred to, depending on context as, "digital television (DTV)" or
“high-definition television (HDTV)"). Although the Act did not mandate the FCC to limit eligibility for ATV licenses to existing television broadcasters, it strongly
encouraged the FCC to do so. This language essentially prechuded the use of an open auction to select ATV licensees other than existing broadcasters. The FCC has
now begun to award ATV licenses, with service to begin in the Fall of 1998. Congressional action in 1997 requires that broadcasters surrender their existing

“analog” licenses by 2002, unless a large portion of the viewing public does not have digital television by then.

Another provision of the Act gives the ATV licenseces the flexibility to use their spectrum for services other than ATV broadcasting -- such as non-broadcast services.
A licensee that for any such service receives a fee or other compensation must in turn pay a fee to the FCC based on the market value of the spectrum used for these

P i (17)
‘pay" services.

Obscenity and Violence

Services provided via the Internet and other computer networks are generally not subject to broadcast or telecommunications regulations. The 1996 Act, however,
contained provisions generally known as the Communications Decency Act, which in part criminalized the transmission or making available of obs  1¢ or indecent
material over the Internet under some circumstances. It provided certain "good faith” defenses for on-line services and users. Nevertheless. provisions of the
Communications Decency Act were successfully challenged in the courts as a violation of the right 1o Sfreedom of speech under the First Amendment to the United
States Constitution. The Supreme Court struck down that portion of the Act that criminalized material "harmful to minors," which is a test of indecency, although it let
stand the provisions against obscene materials. There is now more focus on self-regulation and user control rather than heavy government regulation, as an ¢ffective

way to deal with offensive content or content considered inappropriate for children.

To address violence on television and 1o give viewers greater control over the television programmin g they receive, the Act required television manufacturers, within
two years of enactment, to include blocking technology (the "V-chip”) in all television sets. The Act encouraged the broadcast and cable industries to create a
voluntary rating system within one year, which it did. Currently, all major networks with the exception of one display ratings for their programming. The ratings
system is similar

to that developed and used for many years by the motion picture industry. When V-chip technology is incorporated into television receivers, the use of ratings would

remain voluntary, but any rating must be sent electronically. The V-chip, like the self-regulation of the internet, is a way to let users decide what information they will

receive or not receive.
Conclusion

The Telecommunications Act of 1996 was a historic change in the basic U.S. law governing communications. The new law is expected to bring radical changes (o the
provision of services to the public, as competition for these services develops among all telecommunications providers. At the same time, the law takes steps to ensure
that advanced telecommunications services are available to all citizens, as part of the policy of universal service. The FCC and the states, as the regulatory boc

implement the law.

In the almost three years since the law was passed, some people have questioned whether the law was a success or a Jailure. Critics express disappointment that

http://w  w.ntia.doc.gov/opadhome/ov¢ /2005
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extensive competition did not come or come quickly enough, and that the most visible effects were the many mergers of industry giants. Others, however, see in the
corporate realignments an entirely new telecommunications industry. Despite almost three years having gone by, it is still too carly to tell whether mergers and other
developments represent a good or bad trend. The future, perhaps, may not be as simple as local vs. long distance telephony service, or telephony vs. cable, but instead
be in end-to-end services through companies with competing technologies. Ultimately. the services brought to the public will depend on the providers of those

services and their success in the marketplace.
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