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Chapter 1

INTRODUCTION TO THE PROBLEM

The passage of laws govgrning the regulation of commerce for the
benefit of the public began almost ninety years ago with the 1887 Act to
Reqgulate Commerce. This act created the Interstate Commerce Commission
with provisions which applied to railroads and water carriers under

5 . . .
common management. The functions of the ICC include the following:

To require railroads to charge reasonable and just passenger
fares and freight rates to guard against rates that discriminated
against one town or group of customers in favor of a > ther, to force
carriers to post the fares and rates for public inspection, and to
inquire into the management of railroad companies.

Later, other federal agencies were created to prevent unfair

methods of competition and other undesirable trade practices.7

Some of the agencies, date of creation, and requlatory juris-

diction include the following:

Federal Reserve System 1913 Credit control

Federal Power Commission 1920 Hydroelectric power, electric
) enerqgy, natural gas
Federal Trade Commission 1914 Anti-trust trade practices
‘Federal Radio Commission 1927 Telephone, telegra; , ra .o,
television®

One of the characteristics of the regulated industries is that
they are usually monopolies or highly competitive, lucrative businesses
or a natural resource belonging to no particular individual--but to all
the citizens.

In addition to federal requlation, the states individually have

always been active in the passage of laws to protect health, morals, and

1






after considerable deliberation. Although each specific action taken

at a time was to deal with a specific problem, one thread of continuity
which has been observed by scholars of broadcast law is that the govern-
ment has attempted to both regqulate and promote private industry feor the
public good.13 When stringent regulation is victorious over the
promotion of private industry and the scientific progress which accom-
panies it, advanced technology may be held back.

| Examples taken from competing technologies such as the railroad
and trucking transport reveal that regulation has slowed and distorted
the pace and pattern of technological change.14 In 1 is same vein,
broadcasting and cable can be compared'to other competing technologies.
The older industry, broadcasting, has been protected by the government
while the newer innovatién, céble, has been constrained by the
requlations the FCC has adopted and by the failure of the Commnission to
seek from Congress ﬁhe statutory authority to re , late cable in the
public interest. Although there is some variance in the regqulaticn of
railroa_ -trucking and broadcasting~cable, they are similar enough to
draw the following comparisons. All of the four industries are
requlated at the federal, state, and local levels of government. The
regulatorsvof the older technologies, railroad and broadcasting, have
been accused of crawling into bed with the industry they regulate.15
Thisraccusation has been made by those who see the new technology as a
threat to the older more established industry. It can be speculated
that widespread use of cable could eliminate broadcast station market
dominance just as it can be argued that the trucking industry caused the

decline of the railroads.







telecommunications in this country. Of the six presidents in office
since 1934, Richard Nixon took a more active part in telecommunication
matters than did most of his predecessors. 1In FeBruary, 1970,

Mr. Nixon submitted a letter to Congress requesting the creation of an
Office of Telecommunications Po;icy within theAExecutive Branch. The
work of the Rostow Report pfepared under the auspices of the Johnson
administration served as a model for what was eventually done in part
by the Office of Telecommunications Policy.

1. ‘It would serve as the President's principal adviser on
telecommunications policy, helping to formulate government
policies concerning a wide range of domestic and international
telecommunications issues and helping to develop plans and programs
" which take full advantage of the nation's technological capabilities.
The speed of the economic and technological advance in our time
means that new questions concerning communications are constantly
arising, questions on which the government must be well informed
and well advised. The new office will enable the President and
all government officials to share more fully in the experience,
the insights, and the forecasts of government and non-government
experts.

2. The Office of Telecommunications Policy would help formulate
policies and coordinate operations for the Federal governme :'s
own vast communications systems. It would, for example, set gui :-
lines for the various departments and agencies concerning their
communications equipment and services. It would regularly review
the ability of the government communi itions systems to meet
security needs of the nation and to perform effectively in time
of emergency. The office would direct the assignment of those
portions of the radio spectrum which are reserved for government
use, carry out responsibilities conferred on the President by the
Communications Satellite Act, advise state and local governments,
and provide policy direction for the National Commur :cations
System.

3. Finally, the new office would enable the Execut: =2 Branch
to speak with a clearer voice and to act as a more effective
partner in discussions of communications policy with both the
Congress and the Federal Cc nunications Commission. This action
would take away none of the prerogatives or functions assigned to
the Federal Communications Commission by the Congress. It is my
hope, however, that the new office and the Federal Communications
Commission would cooperate in achieving certz 1 reforms
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offices, the organization which represents the industry most effected
by the propcsed legislation, and Cable Information Center--a non-profit
organization working for the weifare of its members. In essence,
comments oth in favor and against the proposed bill will be presented
in this section of the dissertation.

The concluding chapter of the dissertation is devoted to a
review of the conclusions generated from the analysis of the data with
a view toward determining: (1) the extent of the role of governmental
and non-governmental agencies in writing the proposed cable bill,

(2) the usefulness of the comments of governmental and non-governmental
agencies in writing legislation, and (3) the overall value the Office
of Telecommunications Policy can §erve in providing direction and
information for an information communication issue like cable.

Consideration is also given to future developments in the area of cable

legislation.
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Chapter 2

THE COMMUNICATION ACT OF 1934 AND
THE POWER OF THE PRESIDENT

This chapter traces the roles the Executive Office and the
Federal Communication Commission have had in determining the usage of
the spectrum by the government and privaté enterprise. It also follows
the historical development of the recommendations of the presidents in
office from 1934 to the establishment of the Office of Telecommunicat bons
Policy within the Executive Brancﬁ and the ideas about the ways this
0ffice was to serve in an advisory capacity on communication issues
affecting this country. By tracing the background of the relationship
between the Executive Office and the Federal Communication Commission,
the following questions will be answered for the reader: (1) what
historically has béen the role of the Executive Branch of government
and the administrative agency governing telecommunications in {_is
country and how have they changed to accommodate technology, and
(2) what did the reaction of OTP do to change the role of the two
agencies so far as immediate and long-range planning of communication
technology was concerned?

= A basic function of the Communication Act of 1934 was 1 e

establishment of a national policy regulating telecommunications in the
United States and the administrative machinery to execute the statutory
powers a | functions given to the Federal Communications Commission
Congress. However, this mandate was not alwayg as clearly defined as it

is now. Wire and wireless ct wunication prior to 1934 v re looked upon
17
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By Executive order, the President did 1 = following:

Delegated his authority over government stations to the Director
of the Office of Emergency Planning, with authority to redelegate to
the Director of Telecommunications Management, whc is one of the
Assistant Directors of the Office cof Emergency Planning. The
Director of Telecommunications Management is instructed to coordinate
telecommunications activities in the Executive Branch of the
government, formulate overall policies and standards after consul-
tation with other agencies, develcp data with respect to the United
States government frequency requirements, and encourage research and

development activities looking to better utilization of the radio
spectrum.16

In summary, each of the previous studies commissioned by the
~ various presidents tended to focus on one or two aspects of the total
problem rather than searching for answers that might cut across the

entire communications field. The proposals which resulted related to the

day-to-day operating problems faced by the government and not-the need
'g for effective policy-making machinery for both national and govefnment-
'3 wide problem solving.17

Seeking to finally remedy the situation, President Johnson in
August, 1967, called for the review and formulation of a national

communications policy. The Johnson effort was the most ambitious

undertaking up to this time. 1In al , fifteen departments and agencies

of the federal govern :nt cooperated and were addressed primarily to

the legal and economic structure of our commuriications system and to

the policy considerations which in our view should guide its evolution

18
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both at home and abroad.
The report released by Undersecretary of State Eugene V. Rostow
centered on the following topics:
The organization of our international telecommunications industry;

policies to support and strengthen INTELSAT; telecommunications needs
of less developed countries; uses of domestic satell tes; structure
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February 16, 1962, acs amended, is abolished. The Director of the
Office of Emergency Preparedness shall make such provisions as he
may deem to be necessary with respect to winding up any outstanding

affairs of the office abolished by the foregoing provisions of this
section.

Secticn 6. Incidental transfers. (a) So much of the personnel,
property, records, and unexpended balances of appropriations,
allocations, and other funds employed, held, or used by, or
available or to be made available to, the Office of Emergency
Preparedness in connection with functions affected by the provisions
of this reorganization plan as the Director of the Bureau of the
Budget shall determine shall be transferred to the Office of Telecom-
munications Policy at such time or times as he shall direct.

{(b) Such further measures and dispositions as the [ rector of
the Bureau of the Budget shall deem to be necessary in order to
effectuate the transfers provided for in subsection (a) of this

section shall be carried out in such manner as he sha L direct and by
such agencies as he shall designate.

Section 7. Interim Director.  The President may authorize any
person who immediately prior to the effective date of this
reorgar_xization pPlan holds a position in the Executive Office of the
President to act as Director of the Office of Telecommunications
pPolicy until the office of Director is for the first time filled
pursuant to the provisions of section 3 of this reorganization plan
or by recess appointment, as the case may be. The President may
authorize any person who serves in an acting capacity under the fore-
going provisions of ‘this section to receive the cc jensation attached
to the office of Director. Such compensation, if authorized, shall
be in lieu of, but not in addition to, other compensation from the
United States to which such person may be entitled.

Exactly one month after Nixon had requested the creation of the

ice of Telecommunications'Policy and the abolition of the Office of
mcrgency Preparedness, hearings on the matter were held before a

- o;)mmittee of the Committee on Government Operations in the House of
Boresentatives on March 9-and 10, 1970. Statements or testimony taken
approximately 20 witnesses was met with little opposition by those

ressmen in charge of conducting the hearings. Clarence J. _rown, a

B office.

Mpresentative from Ohio, seemed to question the procedure for establishing

»
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The independence and authority of the FCC is in no way to be
impaired by the Reorganization Plan No. 1 now before the committee.
No powers of the FCC are affected, and the authority of the
Congress remain unchanged. It is, in fact, the administration's
hope that the new office of the Telecommur :ations Policy will
enable the Executive Branch to act as a more responsible and
responsive partner to the Congress and the FCC in the telecommuni-
cations policy area.

The next witness called to testify was Dean Burch, Chairman of
the FCC. Mr. Burch expressed little concern over the likelihood of
the PCC being influenced by the proposed Office of Telecommunications
Policy; and, in fact, he welcomed what he thought would be a strong,
centralized entity to deal with telecommunications issues within the
Executive Branch.

We believe that there should be a continuing close scrutiny as
to the government's use of the spectrum, so as to insure opt num
utilization of this precious resource in the national interest.

Finally, we believe that it will be helpful to receive the views
of the Executive on significant matters of communications policy.
We have found in the past that the submission of such views assists
the Commission in rendering an informed decision.Z22

Mr. Burch's testimony generally represents the attitude of the

hearings and since no strong opposition was expressed either in the

House or the Senate the Office of Telecommunications Policy came into

existence on April 20, 1970, just two months after the pla for
reorganization had been submitted to Congress by Richard Nixon.

.Clay T. Whitehead was sworn in as the first director of the newly-
created office in September,. 1970. The office created little publicity
during its first nine months of existence and was considered by the
trade press to be "the new kid on the block."30 As of June, 1971, most

of the work that was being done by Whitehead involved organizing t :

agency and getting various of its projects underway.





































A% oo L VA« T BN e -

e

2 v i s R

39

g 17Reorganization Plan No. 1 of 1970 (Office of Telecommunications
cy), pp. 91-92.
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ey can agree on a bill and it is passed by the Congress, the

R von th recommendation of the Cabinet Committee will not become reality.

Recommendation eight and recommendation nine deal specifically

the committee's pro_posals for the requisite federal-state-local

vernmental relationships regarding cable regulation. They are as

ollows:

Recommendation eight: The federal government's authority

cable should be exercised initially to implement a national policy;

A

Bicreafter, detailed federal administrative supervision should be

Rinited to setting certain technical standards for cable and applying

SR -siphoning restrictions on professional sports programming. This
j

ccommendation would mean the only continued supervision by a federal

Rgency would be in ‘the areas of technical transmission or distribution
andards and the sports anti-siphoning restrictions36 already explained

d

. conjunction with recommendation five.

According to the committee reco endation nine, the franchising
thorities would have the principle responsibil ty for the regulation
¥ cable systems.37 The 1972 Report and Order spells out no overall

b on as to the federal/state/local relationship regulating cable.

. This has resulted in a patchwork of disparate approaches

}  offecting the development of cable television. While the Commission
was pursuing a program to promcte national cable policy, state and
local governments were formulating policies to reflect local

needs and desires. In many respects, this dual approach worked
well. To a growing extent, however, the rapid expansion of the
cable television industry has led to overlapping and sometimes

incompatible regulations.

For the most part, cable franchising has been done by either

A

micipalities or other local governments. However, within the past

ve years, individual states have either stepped into the lec slative
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A SUMMARY OF THE PROPOSED ACT

The proposed Act is divided into five Titles: Title I
bonsists of the short title of the bill and Congressional findings
;i ch conclude that cable is engaged in interstate commerce. This
®¥inding means that if the bill became law its source could be traced
o the Constitution.

Article I, Section 8. The Congress shall have the Power...
To regulate Commerce with Foreign Nations, and among the several
States, and with the Indian Tribes;...To promote the Progress of

Science and useful Arts, by securing for limited Times to Authors
and Inventors the exclusive Right to their respective Writings and

Discoveries. 4

Title I also declares the purpose of the Act and how it shall

‘ applied to cable technology. The definitions of "cable system",

B c:able channel", "multi-channe capacity”, "closed transmission media”,
-able operator", "cable licensing authority", "intercor :ction facil-
"  ies", "cable subscriber", '"channel programmer", "program origination",

i B-2ble license", "commission", and “St.=.\te"49 are also defined.

Title II enumerates the authority, functions, and responsi-
Bli1ities of the FCC.

The OTP bill both modifies and adds to the ownership
restrictions already imposed by FCC requlations. The opportunity
. for telephone companies to own cable systems will continue to be
' geverely 1: ited. However, it appears that the current restriction
against national networks will be relaxed. Substantial use
restrictions are also placed on ownership by newspaper or magazine
publishers and broadcasters. Similar use restrictions are .aced
on the owners of multiple systems.

The bill would allow the Commission to set technical standaxrds
for cable systems as well as permitting FCC protection of equal
employment opportunity and cable operators' access to rights of

way.>
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of New York State Cable Authority; Professor Larry Licthy at the
University of Wisconsin at Madison; Jeff Forbes, Director of the
Massachusetts State Cable Aut Hrity; owners of muitiple cable

sysﬁems, and other industry groups--just to mention a few.

In soliciting opinions from individuals, citizen groups,
and governmental agencies, OTP was hoping to write legislation that
would meet with the approval of the majority affected by the bill if it
were passed. OTP seemed to be making the regulatory process more open.
Much of what was done earlier by various branches of government in
considering the future of cable was 1iteraily done behi | closed doors.
oTP's approach demonstrated how the regulatory process operates within
a system invplving various participanté, including the induﬁtry, the
public, the White House, and the Commission itself.11 By asking for
comments from those aifected by the passage of the OTP bill, the Office
jeft itself open for both praise and criticism from those involved a
the regulatory process. Although the bill was rejected, the process
oTP used demonstrates in the analysis of the draft and the response to
it that the bill raises interesting issues which 10uld have been
addressed to the Congress.

For example, the Congress could examine the feasibility of
whether or not cable should be subject to the regulation of its content
by a governmental agency. Since the Communication Act already stric .y
forbids censorship of content by the FCC, it would be hard to imagine
that Congress would not sanction a recor =ndatic that >holds the
principle of free speech enumerated in the Constitutuion. However, the
retention of the Fairness Doctrine v nmitspersonaliattack rules and

Section 315 of the Communication Act may not be necessary since these
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Neither the FCC nor Congress has the authority to specify how
a power inherent to the state is to be exercised nor the authority
to designate the locus of such power, that neither the FCC nor
Congress has the power to confer such power upon a non-federal
level of government, and that the cooperative regulatory programs
Congress has enacted in other areas afford no precedent for such
a program for cable television and, indeed, are demonstrably
jll-suited to cable television at this time.l2

Each of the governmental and non-governmental agencies
commenting on the proposed bill voiced strong opposition te the two-tier
regulatory framework because they believed the bill placed unnecessary
restrictions upon the states. The bill offered no middle ground.
Either the states would have the option of participating or not
participating in the licensing and regt ation of cable.

A possible alternative to OTP's approach could have been to
follow one of the suggestions of the Federal/State/Local Advisory
Committee which was formed specifically to deal with, among other
things, duplicative regulation of cable. The majority position of the
FSLAC was that the FCC should permit no more than one non-federal
regulatory partner by redelegating certain local functions of cable to
the most local level of government (i.e., two-tier regulatory approach.)
This method would allow the non-federal partner which has a better
understanding of matters that are local in character to have a voice
in administrating the law. 1In effect, the federal government woul not
be telling the states that if they did not participate in the licensing
and regulat: 1 of cable then the federal authority having jurisdiction
over cable would be able to mandate what the licensing process was to
be and what services should be provided for within state boundaries.

The point is well made since it makes little sense to delegate to all

states the same criteria to be used in requlating cable. St :es differ

























Future Research

This study has repeatedly noted the need for additional research
in resolving the problems related to cable legislation; particularly,
(1) the crossowneérship of cable companies by individuals, telephone
common carriers, and other large communicatio corporations, and (2) the
jurisdictional framework which now governs cable at the local, state,
and federal levels of government.

The Report and Order of 1972 which is presently in effect may
not necessarily be the best policy to be followed regarding the |
prohibitions of crossownership by other media. Presently, céble
systems cannot be owned by national networks, television broadcast
stations whose grade B contour overlaps the cable system, and by
television translator stations serving the same com nity as a cable
system. In addition, the divestiture of existing crossowned systems
was also ordered in an effort to insure compliance across the board.

In going to great lengths to explain the rule, the Commission

cited empirical data as support for its position and made clear
its statutory policy to favor diversity of control over local
mass communications media.?3

One important point should be made. The rule did not prohibit
crossownership of television stations and cable systems. It only
prohibited crossownership in the same community. Such a posture, it
argued, would enhance local diversity of ownership and would also
enablé:broadcasters to continue to own cable.

The affected industries immediately attacked the rule. After

two and one~half years of reconsideration, however, the Coi ;sion upheld

its rule. It then turned and invited petitions for wz rsers and
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N

Future research should also look at (point two) the juris-
dictional framework which now governs cable at the local, state, and
federal levels of government. The multiple structure of regulation
may represent the most fundamental and far reaching regulatory dilemma

that the cable industry faces.

In addition to the FCC's regulation, eleven states now reg .ate
CATV, each in its own way. Of course, nearly every community
which has cable--well over 7,000--regulates it as well. Much of
this non-federal regulation duplicates the FCC's rules. Much of
it conflicts with federal rules. For example, states and localities
continue to attempt to regulate pay cable even though this area has
been pre-empted by the FCC. Multi-tier regulation means massive
reporting requirements for many cable operators, it continues tc
cause delays in the awarding of rate adjustments and franchises,
and it has been a constant source of litigation which could often
be avoided. : :

Despite the recommendations of its own Federal/State/Local
Advisory Committee on Regulation, the FCC has declined to act
decisively to bring order out of the developing chaos. Indeed,
the Commission has as much said "we don't know what to do, let the
Congress decide."20

Earlier studies such as those by LeDuc, Cable Television and the

FCC, and Noll's Economic Aspects of Television Regulation have

demonstrated the FCC's inability to act decisively on teleco unication
matters. As a followup to what has been previously done, additiona
research in the area of multi-tier structure ofvcable regulation at
federal, state, and local levels could attempt to seek why the FCC and
Congress as well have been reluctant to accept the findings of
government-supported studies and those of private endowments which
were detailed in Chapter Three.

With assistance from the Justice Department, the 'fice of
Management and Budgét and other governmental and non-goveérnmental
agencies involved in the political process, future research might be

eble to determine the appropriate role of the affected industries in
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determining regulatory policy. Another area of future research might
consider the impact that lobbyists and citizen groups have had upon
cable legislation. Although lokbyists have been around for a
considerably longer pericd of time than citizen groups, neverfheless,
their impact has been felt in the regulation of other areas related
to the legislation of telecommunications and perhaps cable is no
exception to the rule. In the future, it might also be possible.to
compare and contrast trends relating to cable television which took
place during defined periods of time. A study of this sort would

" make it possible to assess the effectiveneés of regulation as well as
its impact upon the affected industries. This last study just
described by the writer would be a logical one to follow the work that

has been done up to this point.

Conclusion

Although the OTP bill was not passed, it served as an
investigation into the legislative process as it applies to the
regulation of the telecommunications industry. If the past is to
serve as a guide, then the policies proposéd by OTP will not unfold
automatically :cording to a precise schedule but will be shaped by
the push and pull of political decision making. Consequently, policy

making for cable will not be an orderly process.

The goal of cable regulation should be a way to cope with the
28 . : .

uncertainty : d disorder that now exists. Proposing an alternative

plan that is acceptable to the majority of those affected by cakle

legislation is ultimately the goal of those involved in the decision-

1 :ing process. Hov ver, a ¢ 1sensus of opinion cannot bhe agreed upon
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until some basic philosophical principles regarding the regulation of

cable are resolved. For example, the FCC was unwilling to accept the
prorosal of OTP because of a basic philosophical difference. The FCC
believed the bill was just too specific and would not allow for

necessary waivers. On the other hand, OTP felt just the opposite.

The OTP bill is a major effort to achieve regulatory
reform, ...that it would give the regulatory agency less to do and
place more reliance on the business decisions of cable system
operators and the people who are programming on cable channels.
The OTP bill would strike at the heart of the eccnomic problems of
over regulation by substantially reducing the scope of the FCC's
authority over cable. Instead, there would be an increased
reliance on the competitive marketplace and on non-federal
authorities to make up for any deficiencies that may arise in the
marketplace. There would also be increased reliance on federal
and state courts to interpret and enforce the legislative policy
for cable development as expressed in the OTP bill.29

The foregoing demonstrates a means of looking at a particular
aspect of cable regulation from two different perspectives. Neither
argument is completely correct or is either totally in error. Which
point of view will finally be adopted or modified will depend upon
the amount of pushing and pulling that is involved in the process of
political decision makirg.

The problem which arises in analyzing the process descril 1 in
this study is the difficulty in separating material based upon fact
from that which relies solely upon opinion. The author attempted to
present arguments both in favor and against the OTP proposal and to
waigh‘%heir merits when arriving at a conclusion. However, certain
factors such as cooperation received from some agencies or the lack
of it, the availability of both public and private correspondence, or

the refusal on the part of some agencies, all contributed to the

author's bias. Generally, the individuals questioned attempted to







then this author believes a national policy should move toward the
relaxation of federal controls and a more important regulatory role
for state governments. Less duplication of regulation and an |

opportunity to compete in the marketplace will truly test cable's

potential and salability.
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E. Broadcasters, as well as copyright owners, would have the

right to enforce exclusivity rules through court actions for injunction
and monetary relief.

Radio Carriage

When a CATV systems carries a signal from an AM or FM radio
station licensed to a community beyond a 35-mile radius of the system,
it must, on request, carry the signals of all local AM or FM stations,
respectively.

Grandfathering

The new requirements as to signals which may be carried are
applicable only to new systems. Existing CATV systems are "grand-
fathered." They can thus freely expand currently offered service
throughout their presently franchised areas with one exception: 1In
the top-100 markets, if the system expands beyond discrete areas
specified in FCC orders (e.g., the San Diego situation), operations in
the new portions must comply with the new requirements.

Grandfathering exempts from future obligation to respect
copyright exclusivity agreements, but does not exempt from future
liability for ccpyright payments.
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A BILL

to amend the Communications Act of 1934 to create a

national policy respecting cable communications

Be it enactéd by the Senate and House of Representatives

of the United States of America in Congress assembled:

TITLE I. SHORT TITLE, FINDINGS, DECLARATION
AND APPLICATION OF POLICY, AND DEFINITIONS

.Short Title

Section 101. This Act may be cited as the "Cable

Communications Act of 1975."

ﬁ . Findings

Section 102. The Congress hereby finds:

(a) that cable systems are engaged in interstate commerce
through the origination, transmission, distribution, and
dissemination of television, radio, and other
electromagnetic signals, and have the technelogical

) - capacity to provide a multiplicity of variov communi-
cations services;

; (b) that the expansion, development, and regulation of cable
communications, while a matter of importance to non-
Federal governments, is also of appropriate and important
concern to the Federal Government;

135
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(c) that the application of policies intended for broadcast
communications is inappropriate for cable communications
in that cable technology eliminates the channel scarcity
found in television broadcasting, and thus facilitates
the provision of programming arnd other communications
services not otherwise available over broadcast
facilities;

(d) that, given technical and ecoromic considerations, cable
systems are likely to evolve as natural monopolies within
their service areas;

(e) that it is necessary and appropriate for the Federal
Government to establish and support a national cable
policy to assure the evolution of cable as a medium in
its own right, open to all and free from both excessive
concentrations of private power and government restrictions
that would deny the public the full potential of cable
services; and,

(f) that a national and uniform policy is needed for cable to
prevent the emergence cf cenflicting or duplicatory
regulation by various governmental authorities.

Declaration of Purposes and Policy

Section 103. The Congress accordingly declares that the
purposes of this Act are to:

(a) initiate an evolutionary plan, pursuant to its powers to
regulate interstate commerce, that will result in the
adoption of a comprehensive national policy to allow the
growth and development of cable communications, which
will be responsive to, and serve the needs and interests
of the public;

{b) create a regulatory framework, as 1e first step in such
an evolutionary plan, which would apportion the authority
to requlate cable syste ; between the Federal Government

. and a non-Federal level of government, and would provide

% Federal standards and gquidelines for the exsrcise of such

, s regulatory authority be the several states or their
political subidivsions;

j (c) assure that cable develops as a communications medium open
: to all, free of both excessive concentrations of private
power and undue government regulation and control that
would inhibit the communication of information and ideas,
# or otherwise deny the public the full benefit of the
services to be provided or offered over cable systems;
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assure that cable develops as a medium of ccmmunication

in its own right, allowed to compete in the marketplace
with other communications media, and is not, in relation
to such other media, limited by regulation to an auxiliary
Or supplementary role in the provision of communications
services to the public;

establish as the goal of the evolutionary plan initiated
by this Act a policy that separates control of cable
systems from control of the content of cable channels, so
that such content is insulated from the local monopoly
power of each cable system, as well as from the government
regulatory power that otherwise would be necessary to
prevent abuses of that monopoly power;

assure that cable is regulated at the Federal and the
non-Federal levels of government in a manner designed to
achieve the national policy goal of separating control of
cable systems from control of the content of cable
channels.

Application of Policy

Section 104. The provisions of this Act shall apply as follows:

(a) Any cable system licensed by a cable licensing authority
on ox after the effective date of this Act shall be
subject to its provisions and such orders, rules, or
regulations as may be adopted pursuant thereto.

Any cable system licensed prior to the effective date of
this Act shall be subject to its provisio ;, unless
otherwise provided, and such orders, rules, or regulations
as may be adopted pursuant thereto when its license veriod
ends, or two years from the effective date of this Act,
whichever occurs first.

A state, or any political subdivision or agency, board,
commission cr authority thereof, may adopt or continue in
force any law, rule, regulaticn, order, or standard
affecting cable systems, provided, that such law, rule,
requlation or order or standard is consistent with the
exclusive grants of authority under Title II and Title III
of this Act, is not forbidden to any governmental authority
under Title IV of this Act, and does not otherwise create
an undue burden on the interstate commerce in cable
communications.
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Definitions

Section 105. For the purposes of this Act,

(a)

(b)

(c)

(d)

(e)

(£)

"Cable system" means a facility or comkbination of
facilities under the ownership or control of a single
person or entity and authorized to serve a particular
geographic area or location, which consists of a primary
control center used to receive and retransmit, store,
process, and forward, or, to originate radio, television,
or other electromagnetic signals; and transmission
facilities, with multi-channel capacity, used to distribute
or otherwise disseminate such signals over ‘one or more
coaxial cable or other closed or shielded transmission

- media from the primary control center to a point of

reception at the premises of a cable subscriberx; provided,
that such term shall not be understood or construed to
include such a facility or combination of facilities that:

(1) serves fewer than 500 subscribers; or

(2) serves only to retransmit the signals of radio and
television broadcast stations, defined as local
stations by the Commission.

"Cable ¢« annel" or "channel" means that portion of the
electromagnetic frequency spectrum used in a cable system
for the propagation of a radio, television or other
electromagnetic signals.

"Multi-channel capacity" means the capacity of a cable
system to transmit simultaneously the equivalent of five
or more television signals. '

"Closed transmission media" mean media having the capacity
to transmit simultaneously electromagnetic signals over a
common transmission path such as a coaxial cable,

optical fiber, wire, waveguide or other such signal
conductor or device.

lable operator" or "cable system operator" means any
person or entity, or an agent or employee thereof, that
operat ; a cable system, or that directly or indirectly
owns an interest in any cable system; or that otherwise
controls or is responsible for, through any arrangement,
the management and operation of such cable system.

"Cable licensing authority" means any state, county,
municipality, or any political subdivision thereof, or
any agency, commission, board, or authority thereof, that
is empowered by law to authorize by license, franchise,
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permit or other instrument of authority, the construction
and operation of a cable system within the jurisdiction
of such agency.

"Person" means an individual, partnership, association,
joint stock company, trust, or corporation.

"Interconnection facilities" means microwave equipment,
boosters, translators, repeaters, communications space
satellites or other apparatus or equipment used for the
relay or transmission and distril tion of television,
radio, or other electromagnetic signals to a cable system.

“Cable subscriber" means any person who, for payment of
a consideration, receives radio, television, or other
electromagnetic signals distributed cxr disseminated by
a cable operator or a channel programmer over a cable
system. '

"Channel programmer" means any person who leases, rents,
or is otherwise authorized to uss the facilities of a
cable system for the origination of programming or other
communications services over a cable channel, except the
use of a channel by a cable subscriber to transmit an
electromagnetic signali. Such term shall include a cahle
system operator to the extent that such operatcr, or
person or entity under. common ownership or control with
such operator, is engaged in program origination.

"Origination" or "program origination" means the use of a
cable channel by a channel programmer to distribute or
disseminate any program or other communications service,
except retransmission of the signals of a radio or tele-
vision broadcast station by the cable operator or any

person or entity under common ownership or control with
such operator.

"Cable license" means the license, franchise, permit or
other authorization issued to a cable system by a
licensing authority.

The term"Commission" means the Federal Communications
Commission.

The term "State" inclu :s the District of Columbia, the
Commonwealth c. Puerto Rico, and territories and
possessions of the United States.
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TITLE II. AUTHORITY, RESPONSIBILITIES, AND FUNCTIONS
OF THE FEDERAL COMMUNICATIONS COMMISSION

Authority

Section 201. The Federal Ccmmunications Commission shall have
exclusive authority to execute and enforce the provisions of this
Titie, and shall have exc. ;ive authority to adopt appropriate rules,
regulaticns, or orders respecting cable systems excluded from the
provisions of this Act pursuant to subsections 1C5%(a) (1) and (2).

Certificate of Compliance

Section 202. No perscn shall operate a cable system licensed
after the effective date of this Act unless such perscn is issued a
certificate of compliance by the Commission.

Responsibilities

Section 2032. 1In order to carry cut the purposes of this Act,
the Federal Communications Commission shall--

(a) grant certificates of compliance upon its determination
that the applicant for such certificate is in compliance
with the rules and regulations of the Commission, and
holds a license to construct and operate a cable system
issued by a cable licensing authority pursuant to
Titles III and IV of this Act:

(b) adopt or continue in force such appropriate rules,
regulations and orders as:

(1) assure that cable system operators conform to
technical standards necessary to promote the
compatibility and interoperability of cable systems,
the compatibility of the receivers or other terminal
equipment connected to such systems by cable
subscribers, and to prevent harmful interference to
radio communications;

(2) ¢ sure that cable subscribers may determine in
advance of reception, the nature of programming
originations and m¢ , at their request, be provided
at reas( able cost appropriate means to preclude,
avoid, or contrcl intelligible reception of program
originations such subscribers do not wish to receive;
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(3) 1limit the ownership or control of cable sytems,
including such systems excluded from the
provisions of this Act pursuant to subsections
105(a) (1) and (2), by telephone common carriers
providing telephone exchange or telephone toll
services within the meaning of subsections 3(r)
and (s) or the Communications Act of 1934, in the
area to be served by such cable systems; provided,
however, that such telephone commen carriers may
provide to cable system operators, pursuant to a
tariff or other lawful schedv 2 of charges and
conditic ;, transmission facilities used to
distribute or disseminate electromagnetic signals

from the primary control center of a cable system to
cable subscribers.

Functions

-~

Section 204. The Federal Communications CommissioA may--

(a) establish by rule or regulation the terms : d conditions
respecting the retransmission of radio and television
broadcast signals by cable system operators or channel
programmers; provided, however, that the Commission shall
have no authority to determine or enforce property
rights in broadcast programming under Federal or state
copyright laws;

(b) adopt rules or regulations necessary to assure cable
system operators reasonable access at equitable rates to
poles, ducts, conduits, and other such rights-of-way
owned or controlled by common carriers, public uti ities,
or other persons, for the purpose of c« structing,
operating, or maintaining the transmission facilities of
a cable system;

(c) adopt rules or regulations respecting the equal employmer
opportunities to be afforded by cable system operators;

(d) adopt rules or requlations limiting the common ownership
or control of cable systems and television broadcast
stations or networks in the areas served by such stations
or networks, provided, however, such ownership or control
shall not be prohibited when the operators of such
systems provide only the number of radio and television
broadcast signals required for carriage by the Commission,
one public access channel, as specified in section 401 (b),




and program originations on one channel, and make the
balance of the channel capacity of such systems available
for lease to channel programmers having no ownership
affiliation with the cable operator;

adopt rules or regulations respecting the submission of
reports to the Commission by cable operators.

TITLE III. CABLE LICENSING PROGRAM: AUTHCRITY,
STANDARDS AND REQUIREMENTS

Authority

Section 30l. A cable licensing authority shall have exclusive
authority under state law to execute and enforce the provisions of
Section 303 and adopt all other rules, regulations, and procedures
respecting those activities characteristic of cable system construction
and operation as are consistent with the provisions of this Act, and
are not exclusively reserved to the Commission by Title II, or forbidden
to an e; -~utive agency of the United States, a State, or any agency
thereof by Title IV of this Act.

Cable License

Section 302. No person shall construct or operate a cable
system unless such person is issued a license by a cable licensing
authority pursuant to the standards and requirements of this Title.

Licensing Standards and Requir. ent

Section 303. The licensing aufhority shall--

(a) adopt procedures for the issuance, revocation, or denial
of cable system licenses, and for all proceedings
incidental thereto, including but not limited to,
procedures providing for adequate public notice of any
such proceeding, and providing for public hearing,
including the opportunity to submit written comments,
prior to disposition of any such proceeding;

adopt procedures providing for the imposition of sanctions
upon a finding that the terms and conditions of the cakle
license have been violated;




(c)

()

(e)

(£)

(g)

(h)
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grant or renew licenses that are non-exclusive and
issued for limited periods of time ¢f no less than five
years and no more than twenty years;

assure that a licensee is qualified to construct and
operate a cable system; provided, that a licensing
authority shall not grant a license to any person,
including entities under common control, who either
directly or indirectly owns or controls access to inter-
connection facilities serving cable systems, and also
supplies programming to channel programmers; unless such
person certifies that either interconnection services or
programming supply services will not be provided to the
cable system for which such person seeks a license;

assure that cable systems constructed or substantially
rodified after the effective date of this Act are
constructed with channel capacity of at least one
equivalent channel for every channel intended to be used
by the cable operator for retransmission of the signals of
television broadcast stations or for program originations
by such operator.

assure that each cable operator with channel capacity in
excess of the capacity specified in subsection (g) (2)
of this section makes such capacity available for lease
to channel programmers;

require that channel capacity available for lease to
channel programmers having no ownership affiliation with
the cable operator be increased in proportion to the

total channel capacity of the cable system; pr~—ided, that:

(1) the formula, or other terms and conditions, for
increasing such leased channel capac ty shall be set
out in the cable system license and shall be
reasonably related to the use of, and unfulfilled
demand for, such capacity; and

(2) the cable operator shall have available, at all times,
sufficient channel capacity to retransmit the number
of radio and television broadcast signals required
for carriage by the Commission, and provide a publ :
access channel, as specified in Section 401 (b), and
shall be permitted to have no less than two channels
available for program originations by the cable
operator.

assure that each cable operator publishes a schedule of
rates, and all changes thereto, setting out the charges,
terms, and conditions for the use of channels or time on




-

144

those channels for program originations, and the access
to and use of all instrumentalities, facilities,
apparatus and services incidental to such use of channels
or time, which do not unreasonably discriminate among
comparable uses or classes of channel programmers,
provided, howevesr, that nothing herein shall be construed
to prevent a cable operator from establishing, as separate
classes of channel programmers, persons engaged in
educational, eleemosvnary, ncn-profit, governmental, or
similar non-commercial activities, and offering lower
rates to such classes of channel programmers;

require the operator of a cable system, who also functions
as a channel programmer on such cable system, to establish
a separate corporation or entity to perform such function,
which corporation or entity shall be accorded nc more
favorable terms and conditions respecting program
originations than are accorded a channel programmer having
no ownership affiliation with the cable operator;

assure that the cable system operator does not prohibit
the cabie subscriber from attaching or connecting to the
cable system receiving or terminal equipment of any type.,
except upon a showing by the operator that the Commission
has determined such equipment to be technically
incompatible with the operation of a cable system.

TITLE IV. LIMITATIONS ON GOVERNMENT AUTHORITY

Section 401. No executive agency of the United States,
including the Commission, and no State or political subdivision or
agency thereof, including a cable licensing authority, shall:

(a) require or prohibit program originations by a cable
operator or charnel programmer, Or impose upon such
operator or programmer any restrictions or obligations
affecting the content of such program originations,
including rights of response by any person, opportunities
for appearahces by candidates for public office, or
requirc ents for balance and objectivity; provided, that
nothing herein shall be deemed to affect the criminal or
. wvil liability of channel programmers pursuant to the
laws of libel, slander, obscenity, incitement, invasions
of privacy, false or misleading advertising, or other
eimilar laws, except that the cable operator shall not
incur such liability for any program originated by a
channel programmer having no ownership affiliation with
the cable operator;
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(b)

{c)

(@)

(e)

(£)

require the reservation or dedication of cable channels

or time on such channels, to particular persons or uses,
except that a cable licensing authority may require the
reservation of one standard television channel and require
a cable system operator to make time avail »le free of
charge on that channel upon the request of any person

for any noncommercial or nonprofit purpose, pursuant tc
such terms and conditions, consistent with subsection (a)
of this Section, as t : cable licensing authority shall
by regulation adopt;

impose a special tax or other revenue raising measure
upon cable operators, channel rrogrammers, or cable
subscribers solely by reason of the operation or use of
a cable system, provided, however, that reasonable fees
may be imposed on cable operators upon issuance of
certificates of compliance by the Commission or issuance
of licenses by cable licensing authorities;

adopt any rule, regulation or policy prohibiting or

.limiting the ownership or control of cable systems by

persons having an ownership interest in a newspaper or
magazine publishing activity, or by persons having an
ownership interest in other cable systems, when the
operators of such systems provide only the communications
services specified in section 303(g) (2), and make the
balance of the channel capacity of such systems avail-
able for lease to channel programmers having no ownership
affiliation with the cable operator;

establish or adopt specifications respecting the technical
characteristics or channel capacity of cable systems, or
the technical characteristics of electromagnetic signals
disseminated over such systems, except as otherwise
provided by section 203(b) (1) or 303(3), or ; may be
incidental to any rule or regulation adopted by the
Commission pursuant to section 204 (a);

establish, fix, or otherwise restrict the rates charqed
channel programmers by cable operators for the use of
channels or time on such channels for a period of ten
years after the effective date of this Act, or the rates
charged advertisers or cable subscribers by any channel
programmer for the sale of time or for any program
origination; provided, however, that the licensing
authority may establis reasonable fees, rates, or :her
charges to be imposed upon cable subscribers by the cable
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operator for providing services other than program
originations to subscribers or for cable system
installation, connection, or maintenance at the premises
of the subscriber.

TITLE V. MISCELLANEOQOUS

Right of Action

Section 501. Any person adversely affected or aggrieved by
any act, practice, or omission of a cable licensing authority or
cable operator may bring an action in a court of competent
jurisdiction to challenge such act, practice, or omission, on the
ground that it does not comply with the provisions of this Act or the
provisions of a statute, ordinance or law of a State, or political
subdivision thereof, intended to implement or apply the provisions
of this Act.

Federal Court Jurisdiction

Section 502. The district courts of the United States shall
have jurisdiction of any action commenced pursuant to section 501,
without regard to the citizenship of the parties or the amount in
controversy, provided that judicial review of actions of the Federal
Communications Commission pursuant to this Act shall be in accord with
section 402 of the Communications Act of 1934, as amended.

Privacy of Communications

Secticn 503. 1In order to protect the privacy and security of
cable communications, no person shall intercept or receive prog: n
originations or other commur cations provided by means of a cable
system unless authorized by the cable operator, the program criginator
or other sander of the communication; and no cable operator, or channel
programmer, shall disclose personally identifiable information with
respect to a cable subscriber or the programming or other communi-
catiéns service provided to or received by a subscriber by means of the
cable system except with the consent of the subscriber, or except
pursuant to a court order authorizing such disclosure. If a court
shall order .sclosure, the cable subscriber shall be notified of such
order by the cable operator or other person to whom such orcder may be
directed, within a reasonable time before the disclosure is to be made.
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Report to the Congress

Section 504. The Commission shall submit annually to the
Congress a full and comprehensive report on the status of cable
communications in the United States, including information pertinent
to the achievement of the national policy goals of separating control
of cable systems from control of the content of cable channels,
together with any recommendations which the Commission may consider
appropriate; provided, that the report reguired by this section may
be made a part of the report required to be submitted by section 4(k)
of the Communications Act of 1934, as amended.

Effective Date

Section 505. This Act shall be effective eighteen months
following its enactment.
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