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restraint on speech through licensing or censorship. And injurious speech must be
punished through the due process of law. Unfortunately, all three pillars have been
seriously eroded by recent government action.

The most important government intrusion on free speech came with the passage of the
Federal Elections Campaign Act in 1971. The act currently bans private citi: 1s and
groups who cooperate or consult with a candidate for Congress from spending more
than a fixed amount of money ($1,000 for individuals, $5,000 for groups) on his or
her behalf. The act does leave a candidate's supporters free to publish on other
topics, so long as they don't engage in "express advocacy." Some courts, however,
have held that any discussion of public policy issues prominent in a campaign is
nexpress advocacy" even if a candidate's name is not mentione and this has scared
many groups out of trying to help candidates for fear of the high legal bills and
potentii fines they will face if they are accused of violatin¢ the act. The law
does, however, exempt newspaper owners from its provisions. These owners may spend
whatever amount they wish publishing arguments in support of candidates with whom
they consult or cooperate. (Is it a coincidence that large newspapers tend to
support incumbents or Democrats?)

The Founders would have opposed the Campaign Act because it penalizes open
discussion of issues at election time. As John Adams wrote, "Our chief magistrates
and senators etc. are (elected) by the people. How are their characters and conduct
to be known to their constituents but by the press? If the press is to be stopped
and the people kept in ignorance, we had much better have the first magistrate and
senators hereditary." Open discussion of "men an measure._' is the single most
important aspect of free speech. Otherwise, Alexander Hamilton wrote, 'there was no
other way to preserve liberty, and bring down a tyrannical faction."

Another restriction on free speech comes from limitations placed on employers
involved in union elections. In a 1969 case, the Supreme Court ruled that employers
can give their workers predictions about the effects of unionization "on the basis
of objective fact," but that if the employer expresses his "belief, even though
sincere, that unionization will or may result in the c »si | of the plant," then !
is making an illegal "threat of reprisal or force," and if the union loses the
election the government will overturn the result. Meanwhile, union or nizers are
permitted to say anything they please about the employer.

CIVIL RIGHTS LAW

Restrictions on free speech have become a indard element in the enforcement of
civil rights law. Courts have ruled that "harassment" is a federal crime under the
Ccivil Rights Act of 1964. Courts have held that a "hostile environment" of
harassment exists if, for instance, an employer puts religious articles in the
company newsletter, or some employee argues that "women make bad doctors because
they are unreliable when they menstruate." A federal circuit court has ru that
while the Act "does not require an employer to fire all 'Archie Bunkers'" in its
ranks, the law does require that prompt action be taken "to prevent such bigots from
expressing their opinion in a way that abuses or offends their co-workers." As le 1l
scholar Eugene Volokh comments, "Said about almost any other variety of opinion,
this statement . . . would be a civil libertarian's nightmare. Imagine a law
requiting that an employer take prompt action to prevent communists from expressing
their opinions in a way that abuses or offends their co-workers."
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