




























































































The Free Speech Principle

in a line of demarcation between the ipdividual and govemxll:e?‘t;
That line may neither be straight, distinct or easy to 'locate, ,:ioln
represents a division nevertheless. ln.rel)fmg ¢ this separta on
between the individual and the organization of _ n{er.nmcr’ll, h

argument from autonomy shares numerous characteristics w12 1 e
most valuable features of both the argument from 'trutﬁ.an. :r:e
argument from democracy. I will return to this relauonshlp 1:1 ez
concluding section of the following chapter, because t ehv hl;re
répresented by the various arguments for freec.lom of sp!eec s e
more in common than the original formulations of those arg

ments may have suggested.

Bibliographical note to chapter 5

Arguments from individual autonomy are fou'nd'as well in Q)en:g Tllx;g:z);,
‘Freedom of expression: the strange imperative’, Yale Rcvxe.w > (1979),
162; Irving Younger, ‘The idea of sanctuary’, Gonzaga l:aw Review f ( ’ rr,l
761. For commentary on Scanlon, see Rob_ert Amdur, ‘Scanlon o; rﬁe gn

of expression’, Philosophy and Public Affairs 9 (1980), 287; Allen gc a;\ n’,
‘Autonomy and cate~~ries of expression: a reply to Professor Scanlon’,
University of Pitisburgn Law Review 40 (1979), 551.
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CHAPTER 6

The utility of suppression

ARGUMENTS FROM UTILITY

In ‘The Theory of Persecution’, Frederick Pollock observed that ‘It
is not the demonstration of abstract right, but the experience of
inutlity, that has made governments leave off persecuting.” Such
appeals lo utility are still widely accepted. Arguments from natu-
ral Tight are not universally attractive, and the consequentialist
arguments from truth and democracy have significant flaws. Part
of the magnetism of arguments from utility is that utilitarian con-
siderations are relevant even in deontological systems.! Even if
utilitarian considerations do not solve all problems, they may still
be quite useful.

The pervasive appeal of utilitarian arguments has produced many
diverse arguments supporting a principle of freedom of speech.
The most important of these are discussed in this chapter, although
the diversity in arguments produces some looseness of structure.

A shared feature of utilitarian arguments for free speech is a
highly psychological orientation. The arguments depend upon
hyﬁgtjwﬂcas about the way in which individuals and groups actuﬁﬂy
deal wuui certain forms of discourse. To that extent the arguments
.y out for empirical support for their psychological and sociolog-
ical assumptions. Regrettably the empirical research to support or

refute these arguments has not been undertaken in a systematic
way. Thus the arguments treated here share a weakness as well,
in depending for their validity on untested empirical assump-

tions.

THE CHALLENGE OF ERROR
In Liberty, Equality, Fraternity James Fitzjames Stephen assumed
that if we could be absolutely certain that a proposition were true
and its negation false, there would be No reason not to suppress
the négation. Sormic contemporary wrilers have made the same
assumption.? Although at times conceding the value of a healthy
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The Free Speech Principle

If free speech is coextensive with or derive_d f.rom principles of
general liberty, then a rejection of such Prmmples ml{sf be ﬁro
tanto a rejection of freedom of speech. Finally, recogx:t_}z_;p_ghi at
speech is protected despite the fact that speech can cause harm
me:z ~~ ‘" ~* the identification of harm caused by a par “Cfﬂaf speech
act wo.. ..ot for that reason alone justify 'th_q_rggul_atfon of that
speech act. If there is a Free Speech Principle, and if it covers at
least some of the examples mentioned earlier (as,,any_?lausjtb.le F‘rcc
Spe~~~ P=i~ciple must), then it takes more than the identification

of harm to provide a sufficient reason for regulation.

word has a distracting emotive effect because i't hints at a prima
facie right of interference to which tolerance is the ex'ceptlon.
Still, advocates of tolerance would not approve tolerating axe-
murderers and child-molesters; those most intolerant would
hardly advocate not tolerating my preference for well-done.mea.xt
even if they prefer it rare. The decision to tolerate that which is
different is usually based on _t,he,,}_\ar_mlgs_sne?s; of the tolerated
activity, the"disutility of regulation, or the positive advantages of
diversity and individual choice. Any principle of.tol.era_t,qu_\» thus in-
cludes some tolerance of speech with which we disagree. To that
extent tolerance is relevant to the problem of freedom of speech.
But if we are considering free speech as an independent principle,
theri a réason for tolerating speech must be distinct from argu-
ments for toleration in general.

FREE SPEECH AND THE LANGUAGE OF RIGHTS

Our thinking about specific rights is frcque_ntly muc%dl_ed by the;
words we commonly use to describe those rights. It is important
to remember, however, that rights are far more complex (and usu-
ally more qualified) than the particular word§ we use to talk about
those rights in everyday conversation. In th1§ sense the languli\ge
of rights is a form of technical language, providing htt'le_more]; an
a conven' 1t way to refer to a complex concept contax.nmg a bun-
dle of inte ' ted definitions, liberties, privileges, immunities,
and duties. The words we use to describe this complex concept
make reference and discussion simpler, but often serve to obscure
what we are in fact talking about. )

I Recognizing the language of rights as a form of tech'mcal ’lfan-
guage leads us to ‘ject an ordinary language analysis of ‘free

speech’ as a fruitful method of enquiry. Just as vestigating what
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The Free Speech Principle

people ordinarily mean when they use the word “sel’ tells us almost
nothing about set theory, so teo doesinvestigating what people
ordinarily mean when they use ‘free speech’ tell us little about -
the concept that is the focus of this book. Plainly there must be
some connexion between the concept and the words we use to
describe it. We say ‘freedom of speecl’ rather than ‘freedom of
artichokes’ or ‘freedom of glimp’ because comm unicative and lin-
guistic conduct is in some way central. But the words provide little
more than this rough, pre-theoretical guide. They tell us virtually
nothing about either the dimensions of the concept or the resolu-
tion of difficult issues in its application.

This does not necessarily mean that the concept of free speech
can be completely described, no matter how many volumes werc
available to complete that description. What is to count as speech
and what is to count as frec_speech may be open-ended, contin-
ually evolving as new problems come to our attention. On the other
hand, it might be possible to describe the concept at a level of
abstraction sufficient to cover every conceivable application. The
choice between these alternatives is not before us at this stage of
the enquiry. The point is only that whatever we can say about free
speech is not said, and not very much even suggesled, by the words
‘free speech’ themselves. !

Acknowledging the relative unimportance of the_words. ‘free
speech’ makes-it-possible.to avoid two specific pitfalls, The first is
the_erroneous assumption that thg_pli&CﬂllBl_G_ of free speech covers
all those activities that count as ‘speech’ in the ordinary langﬁge
sense and none that do not. What is ‘spcech’ in ordinary usage is
not necessarily what'is ‘speech”for purposes of the gonceg”t—_bz__fi‘é"e
speech. There are many forms of conduct that we do not consider
in_everyday talk to beé speech but are within the concept of free
speech, such as waving a flag, wearing a black armband or a but-
ton with a political symbol, or exhibiting an oil painting. And
there are activities that are speech acts in the ordinary sense, yet
have nothing whatsoever to do with freedom of speech.!'? Making
a contract'is a good example, and so is perjury, verbal extortion,
and hiring someone to commit murder for a fee. Wity the ordinary-
language meaning of ‘speech’ is both underinclusive and over-
inclusive for free speech purposes will be discussed later in this
book. What matters now is that there is no necessary connexion
between conduct that counts as speech in everyday talk and con-
duct_that calls_forth a principle of freedom of speech.

The sccond pitfall is embodied in the related fallacies of essen-
tialism and reductionism. The language we use to paraphrase a
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