





1977

U.S. Court of Appeals strikes down FCC rules limiting pay TV, openine the way for expanded cable
services. It also suggests that cable may have some First Amendmentri  ts. (Home Box Office v. FCC, 567
F.2d (D.C. Cir. ‘ert. denied, 434 U.S. 329)

1978
Congress passes : ‘ole Attachment Act which establishes a national policy for attaching cabl: vires to

poles owned by utility companies.

A federal appellate court affirms the FCC's preemption of local control over pay TV. (Brookhaven Cable
TV v. Kelly, 573 F.2d 765 (2d Cir.), cert. denied, 441 U.S.924 (1979))

1978
The >C institutes registration for cable systems and reaffirms EEO requirements. (69 FCC 2d 697, 69

FCC 2d 1324)

1979
The U.S. Supreme Court rejects PEG and local access requirements. (United States v. Midwest Video Corp
(Midwest Vide 1), 440 U.S. 689)

1979
The FCC allows use of small earth stations without licenses, but also without protection from interference.
(Regulation of Domestic Receive-Only Satellite Earth Stations, 74 FCC 2d 20!
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* that the telephone company is in control of its network.
* Telephone companies still behave as if these assumptions hold despite:

* up to several thousand-fold declines in key infrastructure costs over the
last two decades,

* a 20 year double-digit annual growth rate in the vol: e of data traffic,
so that the volume of data traffic is now overtaking the (also growing, but
more slowly) volume of voice traffic,

* the many different data types that now travel over the telephone network
(despite the fact that the network is not optimized for all these data
types),

* the many different types of "communications technologies," from
television to Ethernet, that are not part of telephone network
architecture, and

* the Internet, which, because it makes the details of network operation
irrelevant, is shifting control to the end user.

The Intelligent Network is a straight-line extension of the four
assumptions above -- scarcity, voice, circuit switching, and control. Its
primary design impetus was not customer service. Rather, the Intelligent
Network was a telephone company attempt to engineer vendor independence,
more automatic operation, and some "intelligent" new services into existing
network architecture. However, even as it rolls out and matures, the
Intelligent Network is being superseded by a Stupid Network, with nothing
but dumb transport in the middle, and intelligent user-controlled
endpoints, whose design is guided by plenty, not scarcity, where transport
is guided by the needs of the data, not the design assumptions of the
network.

The Stupid Network is not all here yet. It is in its infancy. It needs to
get stronger and, well, a bit more coordinated.

Some telephone company people realize that things are changing, a1 must
change. But they are her =2d : 7 conscious, deliberate, long established
telephone company practices. / are also hobbled by less conscious
telephone company mental models of "communications," "technology,"”" and
"customer needs."

While these people may realize that the old ways are becoming obs¢ =te,
they live in a world conditioned by an encompassing, arcane legacy that
only remembers "rational," incremental change. (Note: here ' :lephone
company" refers to large companies whose main business is to provide
circuit switched voice calling service. In the United States, most of
these are the heirs of the Bell System legacy -- but Sprint, MCI, GTE,
SNET, and others might also try on this shoe, and if it fits . . . )

COMPUTERS AS SCARCE RESOURCES

It used to be more expensive to complete telephone calls than it is today.
The operator-completed call gave way to call completion by
electro-mechanical switch. Then, in the late 70s, the era of computer
controlled electronic switching made placing calls even cheaper and more
reliable.

In those days, computers, including those that controlled switching, were
still considered expensive, scarce resources. When I worked in the nascent
electronic toy industry in 1979, a single insight that eliminated six
transistors paid my way.

8/14/97 12,05«
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* Verifying that the calling card number is valid in "real time."

* Supplying calling party numbers directly to customers for database lookup
(which is why I must verify from my home phone that I got my Citibank card
in the mail).

Expensive computers, intertwined in central network operations, do

this. Belief becomes reality. But wait! The telephone companies are now
losing design hegemony - the news that "The Internet is here!" is beginning
to penetrate the telephone company inner sanctum.

MEETING CUSTOMER NEEDS

The astute reader might by now suspect that the main beneficiaries of the
Intelligent Network are the telephone companies themselves. Nevertheless,
telephone companies propound a "philosophy" that the Intelligent Network
makes it easy to introduce new services and new technologies, and to meet
new customer needs. New customer needs, when they are detected, filter into
the telephone company slowly. Some needs, the ones with big, obvious,
immediate payoffs, get attention fr. decision makers, who then request a
business case, which must then get approved.

The next step is the

development plan, followed by the Operations, Administration, Maintenance,
and Provisioning Plans. Then if all goes well, the telephone company might
begin the process of implementation. This can take years, or even decades
(witness ISDN).

If you hate hanging on hold, you are part of a huge latent

market - do you know anybody who doesn't? Yet, telephone companies have
yet to use Intelligent Network capabilities to effectively ameliorate this
problem.

Now, suppose Internet Telephony gets as good as telephone company
telephony (see below), and some enterprising independent programmer wants
to make a product that solves the problem of being on hold. They would
simply write an end-user application and sell it from their web site. If
it works, and people like it, they will sell lots of it. If not, they
might try again.

But they don't have to go through any long, bureaucratic

economic justification, business planning, and technical development
processes - they just do it. Internet Telephony, because the Internet
Protocol works at the level that user software manages the session, takes
the telephone company out of the value equation.

THE INTERNET DIS-INTERMEDIATES THE TELEPHONE NETWORK

The Internet breaks the telephone company model by passing contrc to the
end user. It does this by taking the underlying network details out of {1 e
picture.

Let's look at how this works in the case of voice. To the telephone
company, there is one main way of transmitting voice - sampled in 8 bit
bytes, 8000 times a second, for an aggregate rate of 64 kbit/s. The ¢ .ire
telephone network is designed around this rate.

But if you want to send voice on t : Internet, you can encode it at any
rate you want, and send it at any rate up to the one that the slowest
underlying network link si ports. The recipient must have the right
decoder running in her intelligent terminal, too.

8/14/97 2:56:48 PN
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Former Shell Group Planning Head, Arie deGeus, in his master work, "The
Livir Company" (Harvard, Boston, 1997), examined thousands of companies to
try to discover what it takes to adapt to changing conditions.

He found that the life expectancy of the average company was only 40 years
- this means that telephone company culture is in advanced old age.

De Geus also studied 27 companies that had been able to survive over 100
years. He concluded that managing for longevity - to maximize the chances
that a company will adapt to changes in the business climate - is very
different than managing for profit.

For example, in the former, employees are part of a larger, cohesive whole,
a work community. In the latter, employees are "resources" to be deployed
or downsized as business dictates. As the Stupid Network arrives, as the
business idea shifts from scarce physical infrastructure to something more
knowledge based, company culture will need to adapt to the truth that,
"Nobody knows as much as all of us." Whatever we discover to be the new
Stupid Network value proposition, my working hypothesis is that it will be
based on intelligent end user devices, intelligent customers, employees
whose intelligence is valued as a corporate asset, and companies that can

learn.

8/1 12:56:48 PM






































































































































































RICO LINNS

Commentary/by Mark Landler
“

ARE WE HAVING FUN YET? MAYBE TOO MUCH

f you got all the way through the
Ipreceding article, congratulations.

Millions of Americans—particular-
ly young ones—probably couldn’t. And
besides, who has time for some trea-
tise on the entertainment economy
when Sonic the Hedgehog and Beavis
& Butt-head are beckoning?

Grant us another couple of minutes,
though, to ponder the social implica-
tions of an economy dominated by fun.
Casinos, theme parks, sports stadiums,
and newfangled cable-Tv systems are
popping up all across the land. But
how is this entertainment boom re-
shaping our spiritual landscape?

Social critics have fretted for years
about the corrosive effect of too much
entertainment. Television, they argue,
has already turned us into a nation of
empty vessels—reliant on TV for the

that families and society used to
provide. Now comes a new bhis
generation of televised experi-

home amusements that repack-

age reality in ever more -
stimulating ways. Will enter- i
tainment rob us of whatever bt
imagination we have left?

"KIND OF ADDICTING.” Not gc-
cording to multimedia evangelists
such as Trip Hawkins. “People seem
to think we prefer sitting passively
in front of the television,” says
Hawkins, whose software company, 1
3DO Co., has developed technology

for interactive TV. “My opinion is

we simply haven’t had the alter-
native." Give viewers the means

to interact with the tube, he ar-
gues, and you open up new vistas.

Other observers, though, worry
that entertainment is coming under
the domination of a few Brobdingnag-
lan companies, who by their sheer per-
vasiveness will smother other voices
and turn fun into g homogenized expe-
rience. “As long as the system is dom-
inated by a handful of major players,
the schlock will vastly outweigh the
good stuff,” says Mark Crispin Miller, a
professor of media studies at Johns
Hopkins University.

That doesn’t mean entertainment will
stop being seductive. Quite the contrary.
Miller says more and more movies and
TV shows are relying on the kind of

Sy

-
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thrilling but unchallenging effects that
make roller coasters popular. “Look at
the very phrase Information Highway,”
says Miller. “Being on a highway is a
mindless experience. You're usually hur-
tling home from work.”

Other, more insidious, forms of en-
tertainment are using similar thrills to
lure new customers. Big casinos, for
example, are now styling themselves
as exciting family resorts. Visit Circus
Circus, and your kids can ride a roller

emotional and intellectual SUSLENANCE v v e

[t
o~ —-——
S

ences, not to mention out-of- e -

1i¥ have changed.

coaster while you ride a roulette
wheel. Investor Richard E. Rainwater
says gambling is so successful because
“it’s kind of addicting.” No kidding. But
will the family that does Vegas togeth-
er eventually do Gamblers Anonymous
together, too?

If that’s not worrisome enough, gam-
ing could someday link up with interac-
tive TV in what would truly be an un-
holy alliance. Your local cable company
would transmit sports scores, statis-

tics, and games to your TV on demand.
And you would place your bet either
by phone or by pressing keys on a re-
mote control. Home gambling makes
even entertainment executives quea-
sy. But they acknowledge it could be
one of the major new businesses creat-
ed by the Information Highway.
JURASSIC LANDSLIDE. Such chilling pros-
pects aren’t the only reasons to ques-
tion an entertainment economy. The
gaming industry likes to point out that
it will generate 500,000 new jobs in
the next decade. That's no small feat.
But many of these jobs are unskilled
and low-paying—cocktail waitresses
and parking valets, for example. And
they don’t come without a price: En-
tertainment is further tilting the U. S.
economic base away from investments
that enhance productivity.
There’s a certain futility in
worrying about what entertain-
ment will do to America. Consu-
“ ~e mers have already voted with
their pocketbooks, and Jurassic
Park is the winner by a land-
slide. Americans spent about $340
billion on entertainment and
recreation in 1993. That com-
pares with $270 billion in
spending—public and private—
on elementary and secondary edu-
cation. In 1980, those figures were
roughly equal.

It's not necessarily a crime that
America spends more on fun
than on educating its children.
Years of well-intentioned failure
tell us that dollars don't automat-

ically translate into scholars, But

it's a sure sign of how our priorities

P —

One more sign: The rise in enter-
tainment spending has coincided with a
dramatic decline in personal savings. In
1980, Americans saved an average of
7.9% of their disposable personal in-
come. In 1993, they saved just 4%. So-
cial critic Neil Postman asked in his
1985 book whether, as a nation, we
were Amusing Ourselves to Death. Nine
years later, the surging entertainment
economy is proof that we're very much
alive. The more pertinent question is:
Are we laughing our way into an eco-
nomic and spiritual poorhouse?

Mark Landler covers the media.
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Today:

GORE CALLS FOR OPEN COMMUNICATIONS MARKETS: Speech outlines policy positions Administration
has offered in past papers. Reaction favorable from most quarters. (P. 1)

PUBLIC INTEREST GROUPS WANT STUDY OF TV COMMERCIAL PRACTICES, charging that repeal of
time standards in 1984 opened ‘floodgates’ to overcommercialization. Broadcasters oppose reimposition of re-
strictions, say it would be unconstitutional, that agency should rely on market forces. (P. 3)

DBS OPERATORS USSB AND HUGHES ENTER FINAL STRETCH: After successful launch of satellite,
companies turn to issues on ground including development of decoders, programming, marketing. (P. 4)

Reaction Generally Favorable
GORE OUTLINES CLINTON’S TELECOMMUNICATIONS GOALS

esident Gore opened Administration’s ign for changes in telecommunications regulation Tues. by
announcing that President Clinton "will support removal over time and under appropriate conditions of judicial re-
strictions on all types of telecommunications companies -- cable, telephone, utilities, television and satellites." At
same time, however, Gore said that Administration would "steer a course between the shoals of suffocating regula-
tion on one side and the rocks of unfettered monopolies on the other."

In address at National Press Club in Washington, Gore stayed generally at broad policy level, saying more details
would be revealed in speech he will make Jan. 11 in L.A. and in Administration legislative package promised for end
of Jan. Press Club speech wrapped up many themes Administration has expressed in last few months in variety of
position papers on high-technology and in comments by policy-makers at assorted conventions, panels, workshops.

Gore also reached out to key congressional leaders, making specific note of bills: (1) HR-3626, introduced by
House Judiciary Committee Chmn. Brooks (D-Tex.) and Commerce Committee Chmn. Dingell (D-Mich.) to set con-
ditions on lifting of MFJ rules. (2) HR-3636, by House Telecom Subcommittee Chmn. Markey (D-Mass.) and Rep.
Fields (R-Tex.), along with Reps. Boucher (D-Va.) and Oxley (R-O.) to open local competition and lift cable-teico
cross-ownership ban. (3) S-1086, by Sens. Danforth (R-Mo.) and Inouye (D-Hawaii), that combines elements of

both House bills. Gore said Administration already has started talks with lawmakers on bills and will continue to do
sO.

: national network in which consumers would be sources of information as well
as receivers, Gore said. He said that could be achieved through lifting of many legal restrictions and imposition of
tight rules allowing access to whatever networks information suppliers choose at affordable rates. Problem with
today’s system, Gore said, is that "the 2-lane information roads built for telephone service are no longer adequate.”

3 ible" i ti i ed for U.S. to have continued economic growth, Gore said:
"There are obstacles that lie in our path. Many of them are there in the system we have created over the last 60
years. Systems of regulation that made sense when telephones were one thing and cable another may simply limit
competition in a world in which all information can flow interchangeably over the same conduits."

isions would be governed by 5 principles, Gore said: (1) It
would be financed by private investment, point that Administration has made before. (2) Network will "promote and
protect competition," making certain there are no bottlenecks or "unfair cross-subsidies" in system that could lead to
expansion of monopoly control. That standard applies to RHCs as well as to cable companies, Gore said. (3) Open
access to network would be provided at "fair and equitable price." Without open access provisions, Gore said:
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"Companies that own the networks could use their control of the networks to ensure that their customers only have

access to their programming. We have already seen cases where cable company owners have used their monopoly

control over their networks to exclude programming that competes with their own programming. Our legislation

will contain strong safeguards against such behavior." He endorsed concept of "open platform" for network advo- (.

cated by Electronic Frontier Foundation.

(4) There would be no division of information "have’s" and "have-nots." Gore said competition should lower

price for services while expanding availablility of new services, although "regulatory safety net" still would be
needed. In particular, he said, schools shouldn’t be "most impoverished institution" in society when it comes to ac-
cess to information technology. "We cannot relax restrictions from legislation and judicial decisions without strong
commitments and safeguards that there will be a public right of way on the information highway." (5) Network
should "encourage flexibility" in provision of services and in structure of new regulation.

i tion from audience on Bell Atlantic/TCI merger, saying Administration wouldn’t
interfere with analysis of deal conducted by Justice Dept.’s Antitrust Div.

A% a ke said it generally reflected industry consensus that has emerged
over last 18 months on issues such as opening local loop. Although some telcos still object, most believe that path
will have to be taken, he said. Tauke said that beyond general principles Gore outlined, key issues yet to be decided
are timing of transition from current regulatory structure, expansion of universal service concept to include broad-
band technology and public interest considerations (and who will pay for it), move to regulatory parity.

AT&T said it supported principles outlined by Gore. Company was "pleased" that Administration "sees private

industry, and not the government, as the catalyst for ensuring” that benefits of advanced services reach public. Fact
that telecommunications industry "is still operating under policies that in many ways look backward rather than for-
ward" must change, as Gore commented, AT&T said. Administration can ensure that public gets full benefit of ad-
vanced services by "eliminating existing subsidies and directing explicit subsidies only to those who need them" to
gain access to new services, company said.

S i ’ h, saying he was "gratified" Vice President was supportive of his legislation.
He said recent increases in cable rates had had "a great effect on lawmakers" and Administration. "The conduct of
many cable companies has been outrageous," Boucher said. Cable companies "have shamefully raised their rates,
gouged customers by restructuring their service offerings and then blamed it all on the federal government," he said.
"These practices are clearly unacceptable, and our legislation is the proper response."

ellSouth Exec. Vp R. ickev) McGuire, chmn. of MFJ Task Force, said Gore "painted an accurate picture"

of how technology is changing and how business relationships are changing and maturing. "We hope they [Con-
gress] not only change the rules but change them now, effective immediately, so we can start delivering" advanced
services to public. Nation should be concerned about "protecting and enhancing competition" by immediately aban-
doning idea "that any American company should be prohibited from delivering... benefits of the Information Age" to
public, McGuire said. NCTA Acting Pres. Decker Anstrom hailed Gore’s comments as "solid, comprehensive princi-
ples" that should help "pave the way" for national information infrastructure. He said cable systems "hope to be a
major component" of that infrastructure.

USTA Vp-Govt. & Public Relations Ward White said Administration "obviously understands the changing nature
of the telecommunications marketplace." Any legislative or regulatory initiatives "must take into account the impact
of competition on universal service," he said. White also said he was sending letfer to FCC Chmn. Hundt "urging
him to act on a long-pending proposal" that would allow rural telephone companies to offer cable. Acceptance of
that proposal would be "a great opportunity to highlight and implement the Administration’s commitment to our

nation’s telecommunications infrastructure," he said.

CATA Pres. Stephen Effros reacted positively to Gore’s speech but said that "apparently the Vice President
wasn’t briefed" on cable industry’s actions in providing free service to schools when he discussed role of telecommu-
nications in education. Effros cited industry’s "Cable in the Classroom" that he said has wired more than 62,000
schools with "commercial-free, copyright-cleared educational programming," and he invited competitors, including
telcos, "to join us in similar efforts." He said CATA applauds Administration’s focus on telecommunications policy,
but "we would hope this could be achieved, as the Vice President suggested, with a minimum of official
micromanagement and with some assurances that new services will be driven not by government theory, but by con-
sumer demand."
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Senior Administration Background Briefing on the Information
Superhighway

To: National Desk

Contact: White House Press Office, 202-456-2100

WASHINGTON, Dec. 20 /U.S. Newswire/ -- The following is a
background briefing by senior administration officials on the
Information Superhighway:

The Briefing Room
3:17 P.M., EST

SENIOR ADMINISTRATION OFFICIAL: Good afternoon. Vice
President Gore will deliver the luncheon address tomorrow afternoon
at the National Press Club to do one of two major speeches that he
will present on telecommunications policy and reform that the
administration will be pursuing in 1994 with both legislative and
administrative actions.

In between the Vice President’s speeches, Secretary Ron
Brown will deliver a speech also in early January regarding the
implications of telecommunications reform for the economy. The
second speech the Vice President will deliver will be in California,
in Los Angeles, on January 1ith at an all-day summit hosted by the
Television Academy of Arts and Sciences on the superhighway --
information superhighway. I believe they put out a press release
about 10 days ago on that and are finalizing the agenda and the
participants. But that will have representatives from all of the
information industry -- cable, television, telephone, movies, energy
industry, education community -- at which point the Vice President
will lay out the blueprint for the administration’s proposed reform
of both those aspects of the Telecommunications Act of 1934 and the
modified final judgment from the AT&T divestiture judicial
restrictions on communications industry in the January speech,
followed by legislation at the beginning of the next session.

Tomorrow afternoon, the Vice President will lay out
several principles that he thinks should gquide the administration and
the Congress’s reform of the telecommunications laws and the creation
of the marketplace of the future in information. As part of that he
will also discuss some of the processes that we have been going
through in the administration both interagency and between the White
House and the Congress to communicate with and respond to the many
bills that have been introduced on the Hill regarding
telecommunications reform.

With the confirmation of Reed Hundt now as the Chairman




.

14741793 13:47:14 US Newswire->LULDBERL*GUDLES*JIEN Lall HHM-Y45-HH4S Page <

of the FCC and the team in place at the Department of Commerce and
the Department of Justice, there are all the people in place to take
responsibilities for different aspects of the decisions that would
have to be made for a transition from the Telecommunications Act of
‘34 and the system that both legislative and administrative changes
would set up.
Let me introduce my colleague in just a moment to talk
about some of the process we’ve through as well as the implications.

SENIOR ADMINISTRATION QFFICIAL: What I thought I’'d do
is just give you a sense of what's the desired end point, what is the
nature of the phase we’re in now, and what’s the nature of -- what
are in broad terms the kinds of issues that we have to deal with.
And I’'1ll stay with the sort of -- the most fundamental information
industry kinds of questions.

What the changes in technology to which the Vice
President’s speeches and Secretary Brown’s speeches will basically be
responsive to really mean is that for the first time since we’ve had
a telecommunications -- since telecommunications has been a central
part of the economy is that -- is the possibility for absolutely
pervasive competition in every single line of business of
telecommunications. And therefore the desired end point is to move
to -- is to move to a point ultimately where any company can offer
any services through any network to any set of consumers. That'’s the
desired end you’d like to reach to, and where all of the facets of
the industry are competitive.

Obviously, the period that we’re in at the moment is a
period -- and it’ll probably be a long period -- of transition
between a telecommunications and an information environment that was
characterized really quite differently, when technologies were very
different and when there were lines of business, when particular
technologies offered particular lines of business and there was
really no merging between the two. And the best way, I think, to
think of the issues that are going to be on the Hill next year and to
which the Vice President and Secretary Brown will be referring and
responding in the course of their speeches is the following: There
are a whole set of problems which derive from what are the kinds of
services that a company can offer. Can it offer local competitive
services -- i.e., in the local loop where telecommunications go to
the home? Can a company offer long distance services? Can a company
engage in manufacturing? Can a company engage in what are called
"information services," which is the offer to the home or to a
business of particular information.

So one area in which legislation is being considered and
upon which the Vice President will comment will be the loosening of
restrictions which affect what services a company can offer.

Another whole area derives from the fact that because of
the history of telecommunications and the different history of
companies, companies with different kinds of history now offer
different kinds of services and are restricted in that way. So a
cable company offers one kind of services, broadcast television
offers another kind, now convergent mostly with cable television,
telephone companies offer another kind. And, again, another set of
legislation is increasingly -- moves in the direction of saying that
the past history matters less and less, and as long as there is
competition, companies can -- irrespective of their past history --
can offer competing services. Both are responding to the basic fact
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that the technology has changed fundamentally and that all of these
things are now convergent.

The end result of all of that I stated in one way, which
is -- is the capability to offer any set of services to any consumer
through any network at any time. Another way, though, of thinking
about that is the enormous changes and advantages as we begin -- as
that begins to be put in place nationally for our economy. Not only
is it in itself -- do those changes involve an enormous amount of
investment, and therefore jobs, but they also increase radically the
flexibility of our economy, its capability to deal with change, the
capability to offer new and different services, the capability of
companies to work with each other so that you can see a merging out
of the information infrastructure an economy that functions in quite
significantly different ways. And that’s the end result, is a much
freer, much more competitive telecommunications and information
marketplace that, because it is that way, changes in quite
fundamental ways the nature of the economy.

My colleague and I are available for questions if there
are any.

Q How does this affect the average person? 1Is this
-- it sounds wonderful, but I’m not sure how it affects them and when
i1t will affect them.

SENIOR ADMINISTRATION OFFICIAL: I think that the first
way it affects them is going to be lower prices for
telecommunications and information services. I think that the second
way that it will affect them will be the increased investment, the
increased number of jobs that the information industry change means.
The third way it’s going to affect them is it’s going to change the
very nature of their work. I mean, just as an example, video
conferencing is on an almost vertical rise up within companies as the
price has come down. You’'re going to see much more of that. You're
golng to see a very large number of people working in companies who
can now spend more of their time at home as telecommuting replaces
vehicle commuting.

Now, timelines for those -- the first couple of changes
that I announced -- that I mentioned -- price changes, investment
changes, probably over the next very few years. The longer changes
of lifestyle -- end of the century, seven years, eight years.

Q Would this be happening without what you’re doing?
Because I've heard about this for quite a while., What is the White
House doing with this legislation that wouldn’t happen otherwise?

SENIOR ADMINISTRATION OFFICIAL: Reqgulation -- let me
make one point about laws and requlations and my colleague can make
another. The technology that changes that are occurring are going to
change and the changes are going to occur irrespective of what
anybody does. And to suggest that they wouldn’t is a little bit like
pretending you’re King Knute. Technology has historically shown a
tendency to move much more rapidly than regulation. And what this
does is catch requlation up with where technology is and give it --
and provide a capacity so it can change much more flexibly.
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Q@ Except that how do you define competition? This is
a tough thing to get your arms around because nobody knows yet where
the market’s going or what the mergers are going to end up being.

SENIOR ADMINISTRATION OFFICIAL: That’s right.

Q@ So you must have, in whatever proposals you have
that you’re sending to the Hill some kind of definitions for what you
would consider competition. Is it two companies, side by side? Must
it be three? And then, before you get to that competition, you must
also be thinking of some kind of requlations that protect the people
from a monopoly developing.

SENIOR ADMINISTRATION OFFICIAL: Let me make one point
on this, and then my colleague should speak. My colleague made the
point that no one can predict the shape and appearance of markets
that are changing this rapidly and their shape and appearance in the
future. But what we can do is try to build certain values into the
system. And one of those values has got to be a competitive
environment and a competitive marketplace.

And, therefore, what the regulatory system has to do as
it ushers us through a transition like this, is provide for checks
along the way so that one can ask the question, is there, in fact,
competition. : 2

SENIOR ADMINISTRATION OFFICIAL: And we're not saying
that these models will be developed overnight or even be clear and
accepted by everybody when the proposals are introduced by the
administration in January and early February. But already, on the
Hill, you see people who are providing models that, as in the
Dingell-Brooks bill, that for certain changes in the law, there have
to be reviews by the Justice Department and the FCC in their areas of
jurisdiction and in antitrust considerations regarding what is
competition.

Now, the challenge is that the Telecommunications Act of
’34 dealt with a much different world. We have now had the challenge
of coming up with models that define competition in the modern world
where you don’t have competition that’s based just on how many wires
go into your house, but what your access is to wireless technology.
The fact that we’re going to be talking to our televisions and
watching our telephones means that we have to redefine what
competition means because we're going to be getting information from
every source imaginable. And as one person put it, everything we do
now through wires in the ground we’re going to do in the air; and
everything we do now in the air we’re going to do through wires in
the ground. So we have to rethink the models at the same time that
we're rethinking the technology.

If I could go back quickly to the question about what .
does this mean for the average American and how soon will it mean 1t,
we’'re already seeing a situation in which education is reversed in
the home. Parents are learning computers from their children.
Parents are learning how to program their VCRs and their cell phones
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from their children. The technology revolution is occurring more
quickly than the education system can handle it or the regulatory
system. And as a result, all of these changes that we read about
everyday in the paper are occurring -- they’re running into the wall
of requlations and judicial restrictions, and they're all finding
little fish ladders around the dam so to speak. We’re got to start
dealing with how to open up the dam in a controlled way to let these
technologies flow in a way that still protects universal service,
competition, open access and privacy.

Q You talked about removing barriers between various
industries. And right now the FCC licenses services for very
specific -- gives licenses for the airwaves for very specific
purposes like broadcast tv or cellular phones. Could you ever
foresee, say, a television station being allowed to use maybe a
portion of its spectrum for another kind of service or cellular phone
system -- using it for some other thing?

SENIOR ADMINISTRATION OFFICIAL: I could foresee it. I
don’t think that’s something that we’re going to have to deal with in
this initial proposal that deals with the legislative angle. But let
me say, if you look at the companies who are now making a living by
gathering taxi cab radio frequencies and bundling them together for
cell networks. There’s a great opportunity here to convert one form
of use of the frequency into another form that has a much better
economic potential, ?

Q One of the reasons the local phone companies have
been kept out of long distance, and it’s obvious they’re a monopoly,
how much of their monopoly do they have to lose in order for them to
be allowed into this new area? I mean, is it 90, 80, 70, 60?

sENIOR ADMINISTRATION OFFICIAL: That’s the same
questlon we got just a second ago. The Justice Department will have
to be setting up those kinds of models. The important thing is, are
we golng to start the process of addressing that question and dealing
w1th'proposals like Ameritech’s and others who have said, we’ll let
you into our area if you’ll let us into yours. And we have to
decide, what do we mean by effective competition before we let the
regional companies into other areas and prevent monopolies.

SEN;OR ADMINISTRATION OFFICIAL: Let me give you another
perspective on your point. I said that we’re in a period of
transition that’ll last a decade or more. After all, the
Communications Act of ’34 is now 50 years old -- 60 years old., And
we're not in the legislation that will be considered this next year,
going to get to the point that you’ve stated. But very, very
respectable people in the business and in the academic fields that
look at it, say that we’re getting to the point where you really
ought to think of these different kinds of companies as bit companies
= thgy're as bits companies. And some of them sell them by over-
the-air broadcast, and some of them sell them by other kinds of
wireless technologies, and some of them sell them through wires under
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the ground. And that, ultimately, the point is that they’re all
going to be selling bits, and they ought to all be regulated in a way
that recognizes it in certain fundamental ways that are in the same
business.

Q Is that going to affect newspapers having
restrictions on TV stations they can own and vice-versa, in the same
market --

SENIOR ADMINISTRATION OFFICIAL: Not the current
legislation. The current legislation does not, and largely, I think,
because the system can only accommodate so much at any given time.
We really are in a period of transition. But if you follow the logic
of what I just said, yes, ultimately.

Remember, the fundamental switch that is occurring here
is from scarcity to plenty; that the reason why most of the
requlation has been in effect for so long is the basic underlying
assumption that the ways to the consumer were limited; and therefore
control over them was antithetical, both to the nature to our economy
and also to a democracy.

If you've reached a point where spectrum space, because
of the many different ways of using over the air and also
fiberoptics, coaxial cable is essentially unlimited, then you begin
to reach a point where you care less about the nature of regulation
as it is now and you begin to look for a change.

© Q Are there some companies -- I’'m not an expert in
this -- but are there some companies like an AT&T or whatever that
are not going to care for this kind of change that you’'re talking
about?

SENIOR ADMINISTRATION OFFICIAL: The devil’s in the
details -- if you went around to the industry and you said do you
subscribe to the -- any company through any network, any information
service to any set of consumers, everyone would agree. It’s in the
answering of the specific questions, like how do you judge
competition, what particular rules do you have in effect where people
are going to -- out.

Well, on that note, what specific provisions in

bills on the Hill do you like? And could you talk about what you’re
looking at as far as some of the subsidiary quidelines, pricing
things -- what do you see up there that you like, and what might the
Vice President be endorsing?

SENIOR ADMINISTRATION OFFICIAL: Well, first of all, all
of the bills that are currently introduced on the Hill are a step in
the right direction. They tend to compliment each other -- there’s
some overlap. There’s very little contradiction. You’d have to get
into the details to see some areas where there would be some real
disagreements.

In his speech tomorrow, the Vice President -- well,
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first off, the Vice President has spoken with the spoken with the
sponsors of all of the bills that are on the Hill in the last month
or two and has met with many of them personally, and has had an
interagency group that has been reviewing all of that. Tomorrow in
his talk he will address where he would like to go with some of those
bills, although the administration proposal and which of the bills we
will incorporate and which provisions will be announced in the
January speech in Los Angeles.

Q@ That hasn’t been decided yet then?

SENIOR ADMINISTRATION OFFICIAL: Some of the basic

principles -- let me put it this way -- the basic principle that we
are going to change our regulatory system to allow for -- to decrease
the restrictions on the cable companies, the telephone companies, the
information services provided by telephones and to provide for easing
of the MFJ, modified final judgment restrictions. That decision is
clearly made. The details of the architecture of how you do that and
the timetable under which you do that and the tests, both entry and
post-entry that you use to guard that, is still under discussion.

Q@ To what extent are you worried that deregulation
might have the same effect on the telecommunications industry that it
did on the airline industry or the breakup of the phone companies?

SENIOR ADMINISTRATION OFFICIAL: Well, first off, we're
not talking about instant deregulation; we’re talking about a
transition period from a system that is well-known but not well-
working and a system that is not yet in place which we think will
provide much better market measures -- or market incentives for

compegipion and for in investment. The difficult time is the
transition.

And in that transition, you will still need to have
government regulation; you will always need to have anti-trust review
of the market as it exists to prevent monopoly advantage. So, we are
not talking about a black or white situation. We are talking about
walking a line between the current antiquated system and a system in
which market principles would apply except in those areas where
either geography or economic benefits create a monopoly that we find

unacceptable based on the values that the Vice President is going to
talk about tomorrow.

Q When you talk about easing the MFJ, are you talking
about letting the regional phone companies get into long distance --
because you know the fights that exist between the long distance
companies and the regional phone companies about crossing into each
other’s territory? So, are you just going to -- are you going to
open that up and say let’s get rid of the MFJ, or are you talking

about contingent on something else you can get rid of this part of
the MFJ?
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SENIOR ADMINISTRATION OFFICIAL: Well, remember we'’re
not operating in a vacuum. The Dingell-Brooks bill lays out, for
instance, a timetable for the regional companies to get in on the
long distance going through certain entry barriers and Department of
Justice and FCC reviews. We are -- we think that that provides a
very good model. We are looking at how that could be incorporated.
We have some issues that we still need to understand about the bill,

But we're not talking about just taking two opposing
groups and throwing them in the same room together. We’re talking
about coming up with rules of the road when we get to this
intersection. And even today, AT&T said that although they had been
skeptical, historically, of this kind of relaxation, they now see
some good things about it. So we think there’s a way to work this
out.

Q@ To borrow a phrase from health care, is this sort
of like "managed deregulation"? Is that what you’re talking about?

SENIOR ADMINISTRATION OFFICIAL: Well, any kind of
deregulation is going to be managed. And somehow I don’t think that
I -- it’s a nice term, but I don’t think it’s a appropriate analogy.
We face next year -- have the opportunity of seeing next year the
largest single change in telecommunications requlation and law that’s
occurred since 1934. And the changes are really absolutely
substantial.

There is, I think, with respect to the kinds of values

that my colleague underlined, which is to say, privacy, competition,
access, there is a responsibility to make certain that certain kinds
of values get built into the system. But if by "managed," you mean,
do we think that we have some sense that we can make this a careful,
stately kind of transition irrespective of the way the technology is
flowing, no. Technology is occurring extremely rapidly, and
government doesn’t affect that rate of change much.

Q Would the administration’s bill include some .
provision on these mergers -- like, for instance, TCI-Bell Atlantic
-- AT&T? Did you all address those issues --

SENIOR ADMINISTRATION OFFICIAL: No. The
administration’s bill -- when those mergers were announced, the White
House statement on those was that we favor competition, we favor
improved opportunities for information provision to all sectors of
society, and that there are formal reviews going on on all of those
mergers, and we let those processes run. We are not going to try and
pick and choose among all the mergers in the legislation.

We are trying to, in the proposals we will put forward
-- and the Vice President speaks tomorrow -- talk about the market
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that’s out there, how the market is changing, and how the technology
improves commurnication. This isn’t so much about technology,
although that”s what we read about every day, as it is about
technology’'s effects on the way we communicate and the way we’re
going to communicate, and who.will have lnfoymatlon and who will not.
And the provision of information to the public, to schools,
hospitals, libraries, as well as to the economically well-off sectors
of society is a crucial point that we want to make sure is included
in any reforms that happen.

Q Well, you mean, he won't outline what his plan is;
he’ll just do an overview of --

SENIOR ADMINISTRATION OFFICIAL: He will do an overview
of some of the questions we’re going to address as well as the
principles he thinks need to be incorporated in the blueprint, as
well as principles that we anticipate, or that we would like to see
in the marketplace that the private sector creates as well, because
there are many responsibilities we think the private sector should
take on that relate to the values of universal service and open
access, some of which are governed by anti-trust principles, others

are governed by the value we put on information’s importance to any
democracy. -

Q@ I missed who the Vice President is going to talk to
tomorrow.

SENIOR ADMINISTRATION OFFICIAL: The National Press
Club.

Q What the difference between the January 4th and the
January 11th speech?

SENIOR ADMINISTRATION OFFICIAL: Ron Brown will do the
January 4th speech, primarily on the economic aspects of the --

Q And what -- the January 11th speech is going to be
about?

SENIOR ADMINISTRATION OFFICIAL: Is the Vice President’s
blueprint in Los Angeles.

0 public institution, so is there going to be a
universal access for poor people so they can get phones, and are they
considering television and cable television now, something that that
should also be available no matter how --

SENIOR ADMINISTRATION OFFICIAL: The extent of how we
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define universal service is actively under discussion. And the
question of subsidies or rate subsidies is also a very difficult one.
As you know, the definition of universal service has gone to having a
party line phone to having an individual line. Is call-waltlng part
of universal service? Is a modem hook-up part of universal service?
Those are some of the questions that we have to answer. We don’t
expect to have all of the answers, because the market will surprise
us down the road in terms of what’s available.

One of the issues we want to propose to deal with that
question is how to make the regqulatory system more responsive more
quickly to technology changes. We can’t wait 60 years at a pop to
catch up with technology. So that’s one of the problems we’re g01ng
to reach is, how can we make the regulatory system more responsive to
the technological opportunities.

THE PRESS: Thank you.

END3:43 P.M. EST
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3285 898 3,545 28.192
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3820 10.67 4891 143 31.330
4120 1218 6014 164 33532
4420 13.86 7.351 187 36.800
4750 1521 8,670 213 40.000
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1991 5260 18.10 11414 262 39.700
3 5430 1908 . 12433 271 40300
1993  <» 5620 20,06 13.528 281 41.100
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TOP 50 MSOs

RANKED BY NUMBER OF SUBSCRIBERS
= MSO (Multiple System Operator) Subscribers
1. Tele-Communications, inc. (TCI) 10,604,000°
¥ 2. Time Wamer Cable 7218000 v §
3. Continental Cablevision, Inc. 2,949,000
s 4. Comcast Corporaion 2679000
$. Cablevision Systams 22930007, M
i 6. Cox Cable Communications, Inc. 1,807,000 §
7. Newhouse Broadcasting Corporation 1,398,000 ¢ )
8. Cablevision Industries, Inc. 1,354,000*
9. Adeiphia Communications 1,310,000 l
10. Times Mirror Cable Television 1,293,000 i
1. Jones Intercabie, Inc. 1,292,000 i
12. Viacom Cable 1,116.000 j
13. Falcon Cable TV 1,114,000 !
14.  Sammons Communications, Inc. 1,087,000 '
15, Century Communications Corp 875,000 !
18. Crown Media, Inc. 872,000 i
17.  Colony Communications, Inc. 792,000 i
18. TeleCable Corporation 737.000 |
19. Scripps Howard Cablo 712,000
20. Lenfest Group 674,000
21. InterMedia Parters 644000 |
2. KBLCOM, inc. (Houston Industries) 614,000
23. TKR Cable 609,000 |
24. Prime Cable 51000
25, Post-Newswesk Cable, Inc, 488,000 1
28. TCA Cabla TV, Inc. 488,000 ¥
Z7. Wometco Cable Corp. 482,000 H
28. Maciean Hunter Cable TV 433,000
29. Tele-Media 424 000
30. Multimedia Cablevision, Ing, 421,000
31. Riflin & Associates, Ing, 386,000
82. Triax Communications Corp. 367,000
3. Western Communications 320,000
34. C-TEC Cabie 268,000
35. Columbia International, inc, 254,000 y
3. Servica Electric Cable TV. inc. 243,000
37. SBC Media V. S (SW Bell) 236,000
3. Greator Media, inc. 230,000
3. Harron Communications Corp. 227,000
40. Media General Cable 222,000
41.US Cable Corp. 212,000
42. MuliVision Cabls TV Corp, 211,000 :
43. Gardan State Cable TV 184,000 '
44. Sutton Capital Associates, inc. 1910004 K
45. Ammstrong Utilities, Inc. 184,000 .
46. Bresnan Communications Company 178,000 i
g. Northland Communications Carporation 183,000 &
- ications (American Gable Ent, 160,000
49.  Summit Communicationg G( ) 159,000 !
50. United Video Cablevision, Inc 154,000 .‘
i
;'Pm' Kagan Asseciates, Inc. estimate. J
ficiudes MatroVision, nc.. NewChannels Corporation, Vision
. Mwe Communiestions, Inc, o o e Vo I
of Sulton Capital Associates properties to Cablevision Systems
Corporation completed Auqust 1994, ]
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1994. Reprinted with permission,
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Cabie TV investor, July 25, 19‘94.&Jwbnentwmtadmﬂ30.
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TOP 50 CABLE SYSTEMS
RANKED BY NUMBER OF SUBSCRIBERS :
Subseribers
System Location Operator (Date of Data)
1. New York NY Time Wamer 950,036 (1/94)
2. Long Island NY Cablavision Systems 610,717 (3/84)
3. Orlando FL Time Warner 475,684 (1/94)
4, Puget Sound WA Viacom 400,500 (1/84)
5. Phoenix AZ Times Mirror 353,000 (1/24)
6. Tampa/St. Patarsburg FL Paragon 327,854 (1/34)
7. San Diego CA Cox Cable 36,571 (1/84)
8. San Antonio TX KBLCOM 248,980 (1/94)
9. Houston TX Time Warner 240,390 (1/94)
10. Denver CO suburbs T 240,000 (4/34),
11. East Orange NJ Maclean Hunter 238,007 {4/54)
12. The Bronx/Brooklyn NY Cablevision Systems 234,075 (3/94)
13. Honolulu Hi Time Wamer 228,573 (1/84)
14. Chicago IL suburbs Continental 223,334 (1/94)
15, Sacramento CA Scripps Howard 210,570 (4/34)
16. Fairfax VA Media General 208.228 (1/94)
17. Las Vegas NV Prime Cable 202,451 (1/94)
18. Chicago IL TCI 200,522 (4/34)
19. Cleveland OH Cablevision Systems 198,849 (3/94)
20. Chicago IL suburbs Jones Intercable 197,293 (1/94)
21. Wayne NJ L1 196,686 (1/94)
Z. Rochester NY Time Wamer 195,998 (3/94)
23. Jacksonville FL Continental 193,085 (1/94)
24. Log Angeles CA Continental 192,838 (1/94)
25. Hampton Roads VA Cox Cable _ 192,189 (1/94)
24. Cherry Hill NJ Garden State Cable 192,000 (4/4)
27. Atianta GA Womatco 191,157 (1/94)
28. Kansas City MO Time Wamer 190,896 (4/94)
29, Fairfield County CT Cablevision Systems 186,799 (3/94)
30. Cincinnati OH Time Wamer 185.329 (1/94)
31. Milwaukee WI Time Wamer 185,310 (1/94)
32. Louvisville/Jefterson Co. KY ;KR oo (5 Bl : 23.537 8&;
. Mort County MD BCM ,000

333. Memggm Time Warner 178,112 (1/94)
3. Baltimore County MD 170,000 (4/94)
3. Columbys OH Time Wamer 169,735 (3/04)
37, Augtin TX Time Warmer 164,681 ({1/94)
38. San Joge CA TC 164,000 (1/94)
39. San Francisco CA Viacom 160,600 (4/94)
40. Buffalo NY Adelphia 160,000 (1/34)

Tulsg OK TG 160,000 (4/94)
42. Dayton OH Continental 159,445 (1
43. Pompano Beach FL Continental 157,845 (1/94)
44. Philadelphia PA Comcast 157,000 (4/94)
45. San Diego CA . Time Wamer 154,127 (1/84)
45. St Louis MO Crown Media 150,802 (1/94)
47. Charlatta NG : Time Warner 150,525 (1/94)
4. LosAngeles CAsuburbs  Crown Media 150,068 (1/94)
49. Ralsigh/Durham NC Time Warner 149,700 (1/94)
50. Hartford CT TC 148,794 (1/94)

NOTE: Entries includa clustered systems, . .

SOURCE: Subscriber data from Cablevision, May 23, 1994, p. 125,

Reprinted with permission.
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. Teleprompter........cccveeivriorvess
. American TV & Communications Corp.
. Tele-Communications Inc.
. Warner Cable Corp
. Cox Cable Communications Inc
. Viacom International Inc.
. Sammons Communications Inc
Communications Properties Inc
UA-Cofumbia Cablevision Inc
United Cable TV Corp
Continental Cablevision Inc.
Storer Cable TV Inc.
Cablecom-Generdl Inc.
Service Electric Cable TVinc. ..ooooveenoouoo..
TeleCable Corpi = = i r inl oW L ks
Midwest Videa Carp
General Electric Cablevision Corp. .............
. NewChannels Corp
. Daniels & Associates
Liberty Communications Inc. .................
Western Communications Inc.
Texas Community Anterinas Group
Manhattan Cable TV Inc
Century Communications Corp. ..........-.---
.- Times Mirror Co

3.

32
33
34
35
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39.
40.
41
42
43
44
45
46
47
48
49

50.

Comcast Corp.

Telesis Corp. o2 PRSIl D Jiamm iy

Kamack Corp. (LBJCo.) ... ... ...

Tele-Media Corp

Communications Services Inc. ............
Colony Communications Inc. .............
Vision Cable Communications Inc. .........
Harron Communications Corp. ............

Roflins Inc.

Harris Cable Carp

Gill Cable Inc.

Wometco Communications Inc.

Heritage Communications Inc. ............
Westinghouse Bestg. Co. Inc. . ..........
PlainsdV.Cam. - i na

Multi-Channel TV Cable Ca.

_ Twin County Trans-Video Inc
King Videocable Co. ._................. A

Televents Inc.

Omega Communications Inc. ..............

: Athena Communications Corp.~...........
Cablevision Systems Development Co. ... ...

vevas

saass
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Mr. Ward White

Senate Commerce Committee
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Washington, D.C. 20510

Dear Ward:

Enclosed for your information is the portion of
the old OTP draft cable legislation (section 303(d))
that would have prohibited the vertical integration of
ownership of a cable system, interconnection facilities
serving that cable system, and program supply services
for that system. Also contained is the explanation of
section 303(d) contained in the January 10, 1975,
memorandum to OMB.

Sincerely,
Henry Go erg
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including those subject areas not .referred to specifically

in sections 303 and 401. Sections 303 and 401 provide Federal
guidelines for the exercise of authority by licensing authorities
with respect to particular subjects whenever a Federal interest
exists. It is not necessary for these sections to describe
explicitly and enumerate each regulatory responsibility that

the non-Federal authority may exercise.

Section 303(c) (former §708(b))

This section forbids the award of exclusive licenses, and

limits the license period to a period of between five to

twenty years. The earlier draft limited the period to five

to fifteen years. This extended period should be long enough

to allow adequate opportunity for the amorti%ation of capital
costs. At the same time, the cable system operator has additional
incentives to insure .ontinuation of good service and the initiatio
of new services and technological improvements to forestall the
potential competition, which the requirement for nonexclusive
licenses makes possible.

Section 303(d) (former §708{c))

This section would prohibit, inter alia, vertical integration of
ownership of a cable system, interconnection facilities

serving that cable system, and a program supply service in
which programs are furnished the channel programmer on that
system. This provision was criticized by the Commission for
preventing continuation of presently acceptable activities

such as the simultaneous employment of Cable Television Relay
Services and program originations or syndications by a
commonly-owned cable system.

The Cabinet Committee was aware of the problems posed by the
Commission in its criticism. It concluded, however, that

if vertical integration of all three of these functions were
permitted, the development of any realistic competition among
channel programmers would be impossible. The alternative to the
Committee's approach, which regulates the structure of the
industry in order to assure public interest goals of free
competition, access, and maximization of services, would require
extensive governmental enforcement of the anti-trust laws to
prevent the emergence of regional or national cable monopolies.,
It 1s doubtful whether ad hoc enforcement of the anti-trust

lgws could regulate effectively such monopolies. In these
circumstances a per se approach is justified.

It should be noted, however, that the section has been modified
to mgke clear that only the ownership of, or control of access
to, interconnection facilities is covered within the prohibition.
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If the interconnection facilities are leased and there is no
excess interconnection capacity available for "resale" by the
carrier's customer, then the prohibition would not apply.

Section 303(e) {(former §708(e))

The former section has been revised to apply only to cable
systems constructed or substantially modified after the
effective date of the Act. "Substantially modified" means

that the system has been rebuilt to add channel capacity, as
through the addition of converters or a "shadow" cable. An
operator to whom this section applies would be required to
construct the system with one channel available for lease to
independent channel programmers for every channel intended to be
used in the system for the retransmission ofi broadcast television
signals or for program originations by the operator. Thus,

an operator who inter s to retransmit six off-air television
signals and originate on an additional four, must construct

a system with the capacity to transmit at least twenty tele-
vision signals. This means only that the system must have the
capability of providing the requisite number of leased channels.
It does not mean that such channels must be "energized" at the
outset and kept in reserve. This requirement is intended to
insure that adequate channel capacity will be available to all
who might seek access to the system. The proviso of the former
section, which empowered the licensing authority to increase the
proportion of channels leased to independent channel programmers
during the term of the license, has been moved to section 303(g)
to make clear that it is only the requirement to construct
systems with adequate channel capacity for channel leasing
activities that has been "grandfathered." .

Section 303(f)

Since section 303(e) deals only with the construction of
cable systems with adequate leased channel capacity, this
new section is included to make clear that a cable licensing
authority must insure a cable operator makes available the
excess channel capacity of the system for lease to channel
programmers, including those affiliated with the operator.
"Excess capacity" for this purpose is defined, by reference
to subsection 303(g) (2), as all channels in addition to

(1) the capacity needed to retransmit the number of radio and
television broadcast signals required for carriage by the
FCC; (2) one public access channel; and (3) two channels for
program originations by the cable operator (i.e., a channel
programmer having an ownership affiliation with the cable
operator).
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proceedings incidental thereto, including but not

limited to, procedures providing for adequate public
notice of any such proceeding, and providing for
public hearing, including the opportunity to submit

written comments, prior to disposition of any such

proceeding;

adopt procedures prov;dlng for the 1mp051t10n of

sanctions upon a finding that the terms and conditions

of the cable license have been violated; .

grant or renew licenses that are non Exclﬁsive
and 1ssued for limited perlods of time-of no less
than five years and no more than twenty years;
assure that a licensee is qualified to construct
and operate a cable system;.provided,

that a licensing authority shall not grant a
license to any person, }ncluding entities under

common control, who either directly or indirectly

‘owns or controls access to 1nterconnectlon facilities

vaur e oy —— & — — - ——

serving cable systems , and also supplles programming to
channel programmers, unless such person cextifies

that elther interconnection services or programming
supply services will not be provided to the cable
system for which such person seeks a licénse;

assure that cable systems constructed or substqntialiy

modified after the effective date of this Act are

— - e e getreadt B
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MEMORANDUM
November 3, 1975
T0: Robert Ross
FROM: Terrance Sandalow =
RE: Constitutionality of "Cable Communication Act of 1975"

(8-8-75 draft)

No serious constitutional gquestions are raised by the
draft legislation. 1In stating that conclusion, -1 begin with
the conclusions reached in my March 26, 1974, memorandum to
Henry Goldberg concerning constitutional issues raised by
an earlier draft of the proposed legislation. Specifically,
that memorandum,so far as relevant, concluded:

1. Congressional power under the "commerce clause"
is ample to warrant federal regulation of cable
television.

2. In establishing a system of regulation for cable
television Congress may limit state regulations that
would othexrwise be permissible.

3. Congressional power to limit state regulation of
cable T.V. does not depend upon whether the
state bases its regulation upon the police power
or upon the use of state property by cable systems.

Subject to the caveats noted below, each of these principles
is well established. In combination, they provide ample con-
stitutional authority for the draft bill.

I.

Section 301 of the draft legislation provides, in effect,
that a "cable licensing authority" must have exclusive juris-
diction over cable systems. States would be free to vest Such
jurisdiction in a state agency or in local governments, but
could not empower a state agency to regulate some aspects of
the operation of cable systems and empower local governments
to regulate cothers.* The first guestion raised in your lettexr

As I read the draft legislation, however, it would be permis-
sible for the state to provide that in some areas of the
state cable systems are to be regulated by a state agency,
while in other areas they are to be regulated by local
goveraments. A state might, for example, authorize cities




Memorandum to Robert Ross
November 3, 1975
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of September 30 is whether Congress may, in this fashion, limit
non-federal reqgulations to a single licensing authority.

~

As noted in my earlier memorandum, once it is established
that a particular subject comes within Congressional power under
the commerce clause, the power of Congress is plenary. Congress
is free to establish national policy as it sees fit, subject
only to the limits imposed upon its power by the Bill of Rights
and other provisions of the Constitution. The question, thus,
is whether in exercising the commerce power Congress may limit
the prerogative of the States to distribute governmental
authority between state and local governments. ‘Although there
is not, to my knowledge, a judicial decision squarely on point,
a long line of cases in the Supreme Court strongly suggests
that an affirmative answer -to that question is appropriate.

In Maryland v. Wirtz, 392 U. S. 123, 185, for example, the
Court laid it down broadly that "the Federal government, when
acting within a delegated power, may override countervailing

* {continued)

with a population in excess of 250,000 to regulate cable systems
operating within their boundaries, while empowering a state

agency to regulate cable systems in all other areas of the
state.

The requirement of exclusive authority appears to pose a
serious obstacle to local regulations in one common situation.
If a cable system is to operate within several municipalities,
as I assume will frequently occur in metropolitan areas, it
would appear from the draft legislation that not each of the
municipalities may be a licensing authority. Either the
state would have to establish a state agency to act as a licens-
ing authority or the affected local governments would be
required to join together to create a single "metropolitan"
licensing authority. (Local governments have such power in
some but not all states.) Such a requirement accords with
what I take to be the policy underlying §301, that a cable
system should not be required to deal with multiple licensors,
but it does run counter to another of the policies of the
draft, that the choice between state and local regulation
should be left to the states.




Memorandum to Robert Ross
November 3, 1975
Page Three

state interests...." See, generally, cases cited in my Maxch
26, 1974 memorandum. .
I+ is not, however, necessary to go so far to sustain
the constitutionality of §301, for that section would not
unconditionally limit the states' prerogative in distributing
power away to agencies of state government. Rather, when read
together with other sections of the draft bill, §301 provides
only that if a state undertakes to requlate cable, it must do
so through a single licensing authority. The federal govern-=
ment would not, then, dictate to the state the organization of
state government; it would interfere with the orfanization of
state government only to the extent that the state wished to
regulate in an area over which Congress has plenary control.
The distinction is,potentially, of crucial importance, as
demonstrated by the recent decision of the Court of Appeals for
the Ninth Circuit in Brown v. Environmental Protection Agency.,
8 ERC 1053 (August 15, 1975). In that case, the court refused
to construe the Clean Air Amendments of 1970, 42 U.S.C. §1857,
as authorizing the EPA to require a state to adopt and enforce
air pollution controls necessary to meet federal air gquality
standards. The court's refusal to read the statute as author-
izing such action by EPA was grounded largely upon the conclu-
sion that Congresscould not constitutionally, even in the
exercise of its commerce power, require the states to enact
legislation or to employ their adninistrative personnel to
enforce federal policy.* But in stating this conclusion the
court was careful to say its constitutional concern should not

"be interpreted as disfavoring a determination by
Congress that the state may regulate certain as-

pects of commerce which have an effect on inteIxr-

state commerce only in certain ways if a state choosesS
to regulate that aspect of commerce at ail." (8 ERC
at 1062. Empnasis in original.)

-

= The draft cable television legislation does no more than
what the Ninth Circuit thought clearly permissible, i.e., it

*
The Court of Appeals for the Third Circuit has reached a
contrary conclusion on both the statutory and the constitu-
tional issues, 500 F. 24 246 (1974). Presumably, the
Supreme Court will soon be asked to resolve the conflict.
See discussion at closing pages of this memorandum.
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! interferes with what would otherwise be state prerogative only
if a state wishes to regulate an area of commerce subject to

| federal control. Viewed in this way, there is nothing novel

in §301. Congress has frequently conditioned state power to
regulate subjects affecting commerce upocn compliance with
standards laid down by the federal government. See, e.9..
Federsl Water Pollution Control Act 33 U.S.C. §§1251, 1316(c)
(state may enforce pollution controls if federal administrator
finds that procedures and law of state require application and
enforcement of standard of performance to at least the same
extent as requixd by federal law); Atomic Energv, Act, 42 U.S.C.
§§2011, 2021 (federal administrator may cede to a state power
to regulate for control of radiation hazards 1f state program
is adequate to protect public health and safety). More directly
in point are the Wholesome Meat Act, 21 U.S.C. §§601, 661 and
the Wholesome Poultry Products Act, 21 U.S.C. §453, 454, which
permit meat and poultry inspection by the states if the states
meet the requirements of federal law, including a requirement that
the inspection program be administered by a single state agency.
The constitutionality of such legislation has not, to my know-
ledge, ever been questioned.

Each of the statutes cited in the preceding paragraph
might be distinguished from the draft legislation on the ground
that, unlike the latter, each provides for a "hack-up" system of
federal regulation if the states choose not to reqgulate in
accordance with federal standards. Under the Wholescme Meat act,
for example, if the state will not confer inspection authority
on a single state agency, the federal government will operate a
meat inspection program. Under the draft cable legislation,
however, a refusal by the state to comply with federal standards
means that cable television cannot exist in the state.* Although
‘1 I have some doubts about the wisdom of such a peolicy, I see no
"t reason to doubt its constitutionality. The failure of Congress
to enact a "back-up" program would represent a determination
that federal administrative control over cable systems is suffi-
ciently undesirable that if the states are unwilling to adopt
appropriate regulations, cable systems ought not to exist. Such
~a determination seems well within the discretion of Congress.

Bk ;

This follows from §302 which provides that no person shall
construct or operate a cable system unless such pexson is
issued a license by a cable licensing authority pursuant
to the standards and requirements of the Title.
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Precisely because cable systems will not be permitted un-
less the states adopt appropriate schemes of regulation, it
must be recognized that the pressure upon the states to conform
their laws to federal requirements will be greater under the cable
legislation than under the meat and poultry acts. & failure by
the states to meet federal requirements will not deprive its
citizens of meat and poultry, but it will deprive them of cable
television. Steward Machine Co. v. Davis, 301 U. S. 548, is
strong authority for the propositicn that even such pressure
does not justify a conclusion that state autonomy has been
infringed. 1In that case, Congress had enacted a tax upon cer-
tain employers, and had provided a credit of up.to 90% upon
contributiongto an unemployment fund created under state law
if the state law satisfied standards established by the Act,
including standards relating to the internal operations of state
government. The Court rejected an argument that the statute was
an impermissible infringement upon the autonomy of the state,
concluding that the state's decision to participate must be
deemed involuntary. See 301 U. S. at 588-91. Similar reasoning
has been followed in sustaining conditions imposed by Congress
upon federal grants-in-aid, including conditions relating to the
internal operations of state government. Oklahoma v. Civil Ser-
vice Commission, 330 U. S. 127.* The pressure upon the states
to conform their law, including their administrative structure,
is no doubt great, but the law now seems settled that such pres-
sure is permissible if the federal standards are reasonably
related to a legitimate purpose.

163 1

Your letter also asks that I consider whether any other
provisions of Titles III and IV raise constitutional problems.
In my judgment, the answer is that none do, for the reasons
that are set out in Part I above. Congress clearly has the
power to regulate the terms upon which states may regulate
subjects affecting interstate commerce if the terms laid down
by Congress serve a legitimate national objective and if they
do not violate a limitation upon Congressional power. Without
bothering to undertake an entailed analysis, all of the provi-
sions of Titles III and IV seem to meet the standaxd with no

*
Many federal grant statutes contain a requirement that state
programs be administered by a "single state agencv." See
Michelman and Sandalow, Government in Urban Areas 1049-54
(1970) .
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difficulty.
N R1ET Kr

A few words of caution are probably necessary. Although
the conclusions stated above, and in my earlier memorandum,
are clearly supported by existing Supreme Court decisions,
there is a possibility that the Court may in the near future
hand down several decisions that will require some reconsidera-
tion of the issues. TLast Term, the Court heard arguments in
National League of Cities v. Dunlop, involving the constitutionality
Oof an amendment to the Fair Labor Standards Act which extended
the coverage of that Act to most state and local employees.
Although Dunlop is not squarely controlled by Maryland v. Wirtz,
which sustainad application of the Act to a narrower class of
state-local employees, a decision sustaining the amendments
involved would not have involved a major extension of Wirtz
and weuld, on the principles set forth in this and my preceding
memorandum, have seemed relatively routine. There may, there-
fore, be some significance in the fact that Dunlop was set over
for reargument this Term together with a group of cases in which
there is reason to believe that the Court was closely divided.
Significantly, three members of the Court are on record as
disagreeing with Wirtz (Stewart ancd Douglas who dissented, and
Rehnquist who last Term indicated that he would overrule Wirtz).

The Supreme Court is also likely in the near future to
consider the conflict that has developed among the circuits
concerning the Clean Air Amendments of 1970. The extreme inroads
which that legislation may be seen as making upon state
sovereignty may produce a reaction in the Supreme Court, leading
the Court to announce new principles that will provide greater

gutonomy for the states than has been provided by decisions to
ate.

Although Dunlop and the Clean Air cases involve issues
which are easily distinguished from those presented by the draft
legislation, it is possible that decisions handed down in those
cases, if they go in favor of the states, will require a recon-
sideration of the arguments made in this and my earlier memo-
randum. I do not anticipate that result, but it is possible.




OFFICE OF TELECOMMUNICATIONS POLICY.

EXECUTIVE OFFICE OF THE PRESIDENT
WASHINGTON, D.C. 20504

October 29, 1971

FEDERAL INITIATIVES

Establish cooperative government/industry broadband demon-

stration programs in several urban and rural areas,

Expand HEW activities in software development for education

and health services.

Disseminate information and assistance on broadband services

through the SBA and National League of Cities.

Encourage NBS to mount a cooperative program to establish

technical standards for broadband systems.

(5) Establish a rural broadband development program under DOA.

\h._.--"'-—

Vate sector developmemt—_

eripheral equipment, as part




Hank 6ol hog

OFFICE OF TELECOMMUNICATIONS POLICY
WASHINGTON

ot —

Lodest *A"":’“@‘ |

ik




2. Services

(2) Each broadband system should offer all local broadcast
television signals as a prerequisite to leasing or other-
wise employing any remaining transmission capacity.

(b) The rates charged to subscribers and/or sponsors by
program originators or suppliers (channel lessees)
‘should not be regulated.

3% Cogzright

(a) Program originators, suppliers, or creators, being
channel lessees, should have full copyright liability.

(b) Broadband system operators should have no copyright
liability, except in their temporary role as a channel
lessees and originators under the five-year grandfather
privileges suggested above.

4, Rural and Low-Income Viewers

(a) The Congress should establish a rural television program
which should seek to preserve rural television service by
whatever means of transmlssmn 1s most effectwe and
economical,

The Department of Health, Education, and Welfare should
be authorized to establish such programs as may be
necessary and appropriate to enable impoverished persons
in urban areas to have access to broadband services.

5. Broadcast and Newspaper Ownership

(a) Broadcasters, newspapers, and networks should be permitted
to lease reasonable numbers of channels on any broadband

system, and to own broadband systems not in their own
markets,

(b) Broadcast stations and newspapers should be able to own
broadband transmission facilities in their own markets
only under the following conditions: The system should

carry all local signals; all nonbroadcast capacity should
be leased to others; the local franchise must be




5, Broa&cast and Newspaper Ownership (con't)

ponexclusive and the system must expand capacity upon
reasonable derm nd.

(c) Broadband systems. owned by broadcasters or newspapers
should be required to complete construction of the plant

within a reasonable time after grant of the franchise.

Telephone Companies

(2) Exclusive franchise for telephone service should not be
construed to extend to the provision of two-way services
via broadband systems. :

Telephone companies should be permitted to provide
broadband distribution service, provided that their
franchise to do so is not exclusive, and there is no
cross subsidization.

(c) Telephone companies should in any case offer pole or °
conduit space to all applicants on equal and nondiscrimi-
natory terms without restriction on use. '

Regulatory Authority

(a) The FCC should have the power to issue cease and desist
orders and to levy fines with respect to any broadband
distribution system found to be not'in compliance with
these policies, but not to exercise any power to prior
licensing. '

(b) The States should retain their power to grant cable system
franchises, .

{c) The enforcement of the separation of function requirements
and resolution of "access' disputes should be left to court
adjudication of claims raised by parties asserting violation
of such requirements.




OFFICE OF TELECOMMUNICATIONS POLICY

EXECUTIVE OFFICE OF THE PRESIDENT
WASHINGTON, D.C. 20504

October 29, 1971

INDUSTRY STRUCTURE AND REGULATION

Intermediate (2-5 years)

(1) Allow importation of distant signals under FCC proposed formulas,
with compulsory licensing.
Allow cable operators to provide additional programming at their

discretion.

Require that cable operators lease excess channels to other

program suppliers without discrimination.

Relieve cable operators of all uneconomic burdens (free channels,

excess capacity, two-way capability, etc.)

Permanent
Require that broadband system operators lease all channels to

other program suppliers without discrimination, and increase

capacity on reasonable demand.
(2) Require that broadband operators connect ail who wish to suhscribe
within their franchise area, at nondiscriminatory rates.

(3) Impose full copyright liability on all channel lessees Yomeopim

&PMWW




Impose no content regulation on channel lessees, and enforce
existing obscenity, libel, slander laws through the courts.

Impose no regulation of rates charged by program suppliers or

other channel lessees to their customers.

Leave to'the States the right to regulate franchise te?ms, basic

subscriber fees, and channel access fees.

Provide broadcast stations and newspapers the option within

their market area of:

(a) owning broadband systems subject to the programming
restrictions and other obligations noted abovei or

(b) programming any number of channels leased from a

nonaffiliated broadband operator.

Encourage the consinwed availability
and Iow-incomerﬁ‘&w@m'*

/9 providé Federal subsidies for rural and low-income

viewers, as for telephone service.
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OFFICE OF TELECOMMUNICATIONS POLICY

EXECUTIVE OFT!CE OF THE PRESIDENT
WasHINATAG DE 20504

DRAFT -
September 9, 1971

Long-Range Cable Policy

The following policy outline is meant to be effective for roughly the
1973-1985 time frame.

Summary

This policy statement is based on the following as sumptions.

First, we agsume that cable transmission service is likely to contain
substantial elements of natural monopoly. We regard the presence of
private monopoly control of access to the mass media, and the Federal
intervention which results {rom that presence, as dangc=c to be avoided.
In ihis case, wmonopoly control of access and Fedoral countirvailing
power can be substantially avoided by vertical disintegration of the trans-
mission function from the program creation, origination, and supply
functlon.

Second, we regard present institutional mechanisms for regulating
natural monopoly to be so imperfect as to be avoided, or at least made
very diffuse. Accordingly, we resist the temptation to give the FCC
authority to license and regulate local transmission systems. The
States are left free to do so if they wish, within fairly narrow limits.
We have attempted to formulate an industry structure which will mini-
mize the social and economic consequences of unregulated monopoly
in transmission.

Third, we recognize the need to preserve and protect free television
service for the foreseeable future, not because broadcasters should
be protected from fair competition but because viewers should be
protected from losing essential services. With this goal in mind, we
propose methods for preserving free service on the cable as well as
methods of subsidizing special consumer groups who might be denied
free service as a result of cable.

t




Finally, we recognize the desirability of allowing existing media
interests to participate in the new technology as a hedge against
gradual obsolescence of their own technologies. We therefore -
include provisions which would allow such participation, without
however giving the existing interests power to delay inordinately
the diffusion of the new medium.

Policy to be Embodied in Legislation
1. Structure

(a) Ownership and control of the broadband transmission
medium shall be separate from that of the origination-
creation and program supply function. Except as
provided below, the owner of the transmission facility
shall only lease channels, and shall not control program-
ming. Existing systems shall be permitted to continue
for not more than five years such program supp""
functione {including dictant signsl importatica) as they may

lawfully be engaged in at the time of enactment of th1s

legislation. - -

There shall be no government regulation of program
content {e.g., fairness doctrine, program mix standards,

- or licensing of program suppliers and channel lessees) or
other restrictions on use of any leased channel. (Exceptions:
libel, obscenity, etc.} Civil and criminal liability and re-
sponsibility for content shall rest exclusively upon the channel
lessee.

Access to the transmission medium shall be open to all at
nondiscriminatory published rates for any lawful purpose.
There shall be no special rates for special groups, and no
reserved channels.
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(@) Broadband conmimunications operators shall be reguired
to add channel capacity upon reasonable demand, to serve
all persons in their franchise areas, and to comply with
minimum technical standards established through industry- -
wide participation -and certified by the FCC,

(€) Nothing here shall pProhibit the joint ownership of program
supply ahd interconnection facilities (used for distribution
of program material fo cable systems) or the joint owner-
ship of broadband systems and interconnection facilities,
except that interconnection facilities may not be jointly

owned by both program suppliers and broadband system
operators, ’

(f). Broadband systems which provide only antenna service for
local signals shall not be subject to these rules.

7
r
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2 ‘Free and Public Service Televi Sionj ot

(a) Eail Lruadband system shall provide all local broadcast
television signals as a Prerequisite to leasing or otherwise
employing any remaining transmission capacity.

- (b)” Systems which carry énly local broadcast TV signals may
--~ charge fees for this service without restriction.

B e

(c) Broadband systems which provide both antenna services and
leased channel service shall offer antenna service to sub-
scribers on a per-channel basis with respect to monthly fees.
Such systems must also provide subscribers with a switch
which allows use of a rooftop antenna.

(d) Notwithstanding any of the above, broadband operators shall
be permitted to charge initial installation fees as set forth
in their franchise agreement: .

(&) The rates charged to subscribers and/or sponsors by program
originators or suppliers (channel lessees) shall not be
regulated. ‘




Copyright

‘(a) Program originatprs, suppliers, or creators, beiné ecable
channel lessees, shall have full copyright liability.

(b) Cable operators shall have no copyright liability, except as |~
to distant siguals wuich they are temporarily perinitted to
continue to import and in their limited role as channel lessees
and originators. .

Rural and Low-Income Viewers

(2} There shall be established a rural television program which

: shall seek, as the Congress may hereafter provide, to
Preserve existing rural television service by whatever means
of transmission shall be most effective and economical.

The Department of IIzalth, Education, and Welfazc shall be
authorized to establish such prugiaius as wray be necessary
and appropriate to enable impoverished persons in urban
areas to have access to cable television service.

- Broadcasters and Newspapers

(a) -No restrictions shall be placed on the right of broadcasters,

" " newspapers, or networks to lease reasonable numbers of
channels on any cable system, or to own cable systems not in
their own markets.

Broadcast stations and newspapers may own cable transmission
systems in their own markets, provided that they carry

the broadcast signals required under 2(a), and . provide
additional channel capacity equivalent to at least the combined
capacity required to satisfy 2 (a), and lease the remainder
of the channel capacity of their systems without themselves
supplying program services except as necessary to comply
with 2(a) above.




{c)

Cable systerns owzncl by broadcasters or newspapers shall
be required to complete construction of the cablc plant
within a reasonable time after grant of the.franchise.

¥

Telephone Companies i

(a)

Exclusive franchises for telephone service shall not be _
construed to extend ic the provision of two-way scrvices
via local broadband systems.

Telephone companies may provide local broadband distribution
service, provided that: their franchise to do so is not ex-
clusive; any such system is two-way; the requirements of
5(b) and 5(c) above are satisfied; and there is no cross-
subsidization.

Telephone companies must in any case offer pole or conduit’
space to all applicants on equal and nondiscriminatory terms
without restriction nn use.

Kegulatory Authority

(a)

The FCC shall have the power to issue cease and desist orders
and to levy fines with respect to any cable system found to be
not in compliance with these policies.

}. The States shall rétain their power to grant cable system

franchises.

The enforcement of the separation of function requirements of
1{a) and resolution of ""access' disputes arising under the
requiremént of l{c) shall be left to court adjudication of the
claims raised by parties aeserting violation of such requirements.




Mr. President:

It has been reported that the White House is considering a
transfer of the Office of Telecommunications Policy out of the

Executive Office of the Prasident. In my view, this would

be a most unfortunate occurrence, and I am therefore introducing

a bill that would prevent such action.

The Office of Telecommunications Policy was established by
Reorganization Plan No. 1 of 1970. This reorganization

was the culmination of many years of study and analysis

by the Congress and the Executive Branch, all of which
resulted in consistent recommendations to establish a strong,
visible telecommunications policy entity that would be

capable of playing a leadership role in solving the complex

problems posed by the rapid growth of communications technology.
The Subcommittee on Communications of the Senate Commefce
Committee, particularly through its distinguishéd chairman,

has long supported a strengthened Executive Branch capability

for the formulation of a comprehensive national and international

telecommunications policy.

Underlying our support for a strong telecommunications
capability, closely associated with the President, was the
recognition that communications has assumed vastly increased

importance to our society and to the Federal Government.




Communications services are a vital resource, enabling the
smooth functioning of government, business and industry,

tying people together instantaneously over long distances,

and assisting in the promotion of international understanding
and good will. Reliable and efficient communications are of
critical importanée for national security and foreign policy
purposes. In addition, the widespread proliferation of
expensive communications systems within the Federal Government
created a need for effective, high-level coordination and |
management in order to eliminate duplication and aveoid
unnecessary expenditures. Thus, the Federal Government's
interest in communications is major and fundamental, and

has becbme increasingly so as a result of technological advances
which have revolutionized our methods of communicating with

one another.

All of this was recognized in 1970 when OTP was created. The
Office was designed to serve as the President's expert advisor
and principal spokesman on telecommunications matters, to
coordinate the Federal Government's own telecommunications
systems, and to work with the Congress and the FCC in formulating
an overall telecommunications policy for our Nation. If
anything, the role that telecommunications plays in our

society has become more important since the creation of OTP




in 1970. 1Issues concerning the use of satellite technology;
coordination of government communications systems, public _
broadcasting, the growing scarcity of radio frequencies, and
privacy of communications are getting more attention now than
ever before. The Office of Telecommunications Policy has

made significant contributions to our national policies in

these matters. The Office hds been an effective partner of

the Congress in dealing with these difficult issues, and, in

my experience as a member of the Communications Subcommittee,
has provide invaluable service to the President, to the Congress

and to the Nation.

It is my sincere conviction, Mr, President, that removal of

the functions performed by the Office of Telecommunications
Policy from the Executive Office of the President would be

a major step backward. Prior to the Office of Telecommunications
Policy's creation, telecommunications matters were handled

by a Director of Telecommunications Management located in the
old Office of Emergency Planning. It was widely recognized

that a principal factor contributing to the inadequacy of

that arrangement was that the function was buried within another

agency, and that what we needed was a separate entity with

the visibility and stature commensurate with the growing

importance of telecommunications.,




The bill I submit today, Mr. President, would prohibit the
transfer of OTP's functions to anotﬁer department or agency
without express Congressional approval. In view of the
continuing Congressional involvement in communications through
our oversight of the FCC, our involvement in such matters as
public broadcasting financing, and our concerns regarding foreign
policy and national security, I believe that the Congress should
have the opportunity to take a good, hard look before a
fundamental reorganization of such an important function takes

place.

|
|
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|
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The issue is censm*s‘n

The tederal government is proposing
one more step toward filtering the
news that reaches the public and the
public should keep a vigilant eye on

‘the scheme.

Clay T. Whitehead, director of the

"White Bouse Office of Tele-

communications Policy, has unveiled
“a proposed bill to hold individual tele-
visivn stations accountable for balance
and taste of all their programs —
‘news, entertainment and advertising
— and to strip them of their licenses if
they fail to shape up.

. Now, there is a great deal of derelic-
tion on the part of some broadcasters.
“There have been demonstrable in-

. stances of ideological bias in news

‘presentation. Some commerciais and
some ecntertainment programs have
violated common norms of good taste.
On the theory that the public owns the
airways the government asserts.the

_right to license (and unlicense) elec-

tronic broadcasters, who are to that

“extent in a different category from the

print media.

But the broadcasters are likewise an
essential and inseparable part of the
press in their role as dispensers of
news. Any encroachment upon their
freedom to select and edit and broad-
cast the news is a threat to the
people’s right to know. And that threat
is being widely and, we fear, correctly
read into Whitehead's proposal.

With his references to “ideological

‘plugola” and such, Whitehead con-
- structed quite a plausible case.

" “When there are only a few sources
.of national news on television, as we
now have,” he said, “editorial respon-
sibility must be exercised more cfiec-

- tively by local broadcasters and by

network management."
Well and good. But it skirts the

‘point. The all-important point is: Who ~
should cnforce that responsibility? In

the case of the print mcdxa it is the

2N Seitte # -

readers, wnth theu- ultimate power to
give or withhold their custom. To be
sure there are laws providing redress
to persons who may be harmed by
slander or libel. But the First Amend-
ment of the Constitution powerfully
protects the editor's right to print

what he pleases, and under that strong '
shield no politician has ever been able
to impose a censorship that couldn’t
be successfully defied.

- Now the Nixon administration,
through Whitehead, proposes to con-
vert the government's licensing power
over local stations into a club with

* which the whole industry could be

whipped into acquiescence with the ad-
ministration’s own definition of “taste-
ful” or ‘‘suitable” presentation of the
news. .

A Phoenix television executlve. Tom
Chauncey, is precisely right in saying:
“If Whitchead really means this, we
might as well be living in the Soviet
Union. This would mean censorship of
news and entertainment, the govern-
ment tetling us what to broadcast and

telling the people \w.hat they should see
or hear.” y

That this may indeed be the admin-
istration’s intention has been dis-

.concertingly hinted by Vice President

Agnew's repeated attacks on the net-
works and by a long if sporadic his-
tory of administration efforts to
throttle antagonistic television news-
casting. .

Providentially the American system
of checks and balances gives Congress
the responsibility for making laws and
the Supreme Court the responsibility
for testing their validity.

We "trust that this effort at censor-
ship will not get beyond the congres-
sional hurdle. Meanwhile, the tele-
vision stations and nctworks can rest
assured that the newspapers of Amer-
ica stund solidly with them in this
struggle.

L ETEeT - ey —————
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Feedback: The Press Jawbones Mr. Whitehead

What are the prass, the public and practitioners saying
about public broadcasting, and about the issues that
bear upon its development? Beginning with this egition
of the Newsletter, we'll try 1o answer that question in
a regular section called “"Feedback.” Its approach will
be to present a sampler of comment about one current
issue of interest to public broadcasters. Its aim will be
to hold up a small but usefui mirror for the system.

For this first edition of "Feedback” we have chosen
an issue that invoives not just public broadcasting. but
all of broadcasting. Late last month Clay T. Whitehead,
director of the Office of Telecommunications Palicy,
unveiled proposed legisiation that would give stations
longer license periods and greater protection from
license challenges. At the same time. he indicated in 2
speech that those same stations would be expected 0
diagnose and counteract ‘bias’ in all programs they
carry, including network news broadcasts: (For a more
detailed analysis, see the story on page 2). )

Reaction came from all geographical and ideological
corners. but it tended overwhelmingly in one direc-
tion—negative. Some examples: )

The New York Times: “In both commercial and public
broadcasting, iocally originated programs are of great
value to communities. But it is impossible for local sta-
tions to produce the major national and international
news programs vital for an informed public and eiec-
torate .... By striking at the networks. the Office of
Telecommunications Policy—and the Corporation for
Public Broadcasting-—are striking at the heart of news
and public-affairs programs. . .. The voices of Congress
and the public will have to be heard if broadcasiing is
not to be turned into a counterpart of the domestic
United States Information Agency.”

The Chicago Tribune: “Bias, like beauty, is in the eye
of the beholder. For government to make a determination
of bias, particularly in the media. is tantamount to cen-
sorship, especially if government threatens TV or ragio
stations with the loss of their licenses.™

Broadcasting Magazine: ‘The biti that has been
drafted by the White House Ceserves to be considered.
and indeed endorsed. for what it is—a reasoned measure
to correct inequities that have crept into the renewal
process through regulatory and judicial excess. The
Whitehead jawboning on network bias may be t2ken for
what it is—another outburst of Nixon-administration out-
rage against that familiar ogre, the Eastern liberal estab-
lishment. . .. The troadcasters would pe well agvised 10
forget the Whitehead jawboning and get down to legisla-
tive business.”

Columnist Tom Wicker: “Even accepting for purposes
of argument—and it 1s intellectually painfui to do so—tne
ludicrous proposition that the networks do dispense
elitist gossip’ instead of news and ‘sensationalism’
rather than 'sense,’ does it follow that the remedy for
such villainy should be government reguiation of the

\—‘-—N
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content of news broadcasts? Of course not; that would
be to set a goat to guard the cabbage patch;
navertheless, no mistake should be made but that that
is precisely what this autocratic administration is
proposing.”

Columnist James J. Kilpatrick: "“As a practical matter,
network TV programs, fed through local stations. cannot
be equated with Associated Press wire copy, printed in
local papers. Well before deadline, a newspaper editor
has his hands on the avaitable wire copy. He has read
it. He can weigh it against other availabte copy. He can
exercise his own professional judgment in terms of the
news and interests of his community. Obviously no such
flexibility attaches to the national output of network TV
. ... This troublesome problem of bias doesn’l reside in
‘ideological plugola.” it is a human probiem: Human
beings make human judgments. They err and none of
Dr. Whitehead’s remedies will cure the itl.”

The Freedom and Responsibility Committee. Associa-
tion for Education in Journalism: "The White House is
trying, through the promise of concessions in licensing,
to btibe the station owners.”

The Minneapolis Tribune: “Inevitably, the proposal
would make many local affiliates fearfut of jeoparaizing
their licenses by airing any network offering that couid
be considered controversial. And, with equal inevitabtlity,
it would cause the networks to tone down their reportage
and commentary for fear of being blacked out by, or
losing. their affiliates.”

The Atlanta Journal: "The move is a threat of plain,
unadulterated. un-American censorship, a reflection of

*an imperial attitude around the White House which is
disquieting. The move is a reflection on the native cood
sense of the American people. Teievision, ragio ang the
press have their sinners 10 be sure, but their sins find
them out thanks to the ability of the citizens of this coun-
try to spot a phony whetner he be high in the councils
of govemment. a fatuous peddler of printed opinion or
a big bag of warm wind on the tetevision screen.”

The Washington Post: “Under the pretext of eliminat-
ing bias and in the guise of protecting our First Amend-
ment rights, the administration is proposing to set the
local affiliates, or, failing that. itseif up as the ultimate
arbiter of the truth to which the public is to be exposed.
... Inits efforts to eliminate the heaithy tension between
the press and the government—by which truth is more
surely pursued than by any other device we have—the
agministration is endangering not simply the incepeng-
ence of network news arganizations, but the fundamen-
tal liberties of the citizens of this country as well.”

Behind the Lines, produced at WNET(TVY) New York
and distributed by the Public Broadcasting Service:
“There is no longer much question that shackling the
American press is a major goal of the Nixon adminis-
tration.” :
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Feedback: The Press Jawboﬂnes Mr. Whitehead -

What are the press, the public and practitioners saying
about public broadcasting, and about the issues that
bear upan its development? Begtnning with this egition
of the Newsletter, we'll try to answer that question in
a regular section called “Feedback.” Its approach will
be to present a sampler of comment about one current
issue of interest to public broadcasters. Its aim will be
to hold up a small but usefui mirror tor the system.

For this first edition of 'Feedback”™ we have chosen
an issue that involives not just public broadcasting. but
all of broadcasting. Late last month Clay T. Whitehead,
director of the Office of Telecommunications Palicy,
unveiled proposed legisiation that would give stations
longer license periods and greater protection from
license challenges. At the same time. he indicated in a
speech that those same stations wouid be expected to
diagnose and counteract 'bias’ in all programs they
carry, including network news broadcasts: (For a more
detailed analysis, see the story on page 2).

Reaction came from ail geographical and ideological
corners. but it tended overwhelmingly in one direc-
tion—negative. Some examples:

The New York Times: “In both commercial and public
broadcasting, locally originated programs are of great
value to communities. But it is impossible for local sta-
tions to produce the major national and international
news programs vital for an informed public and eiec-
torate ....By striking at the networks. the Office of
Telecommunications Policy—and the Corporation for
Public Broadcasting—are striking at the heart of news
and public-affairs programs. . .. The voices of Congress
and the public will have to be heard if broadcasting is
not to be turned into a counterpart of the domestic
United States Information Agency. "

The Chicago Tribune: “Bias, like beauty, is in the eye
of the beholder. For government to make a determination
of bias, particularly in the media. is tantamount to cen-
sorship, especially if government threatens TV or radio
stations with the loss of their licenses.™

Broadcasting Magazine: “The bili that has been
drafted by the White House deserves to be considered.
and indeed endorsed, for what it is—a reasoned measure
to correct inequities that have crept into the renewal
process through requlatory and judicial excess. The
Whitehead jawboning on network bias may be taken for
what it 1s—another qutburst of Nixon-administration out-
rage against that familiar ogre, the Eastern liberal estab-
lishment. ... The broadcasters would pe well advised 0
forget the Whitehead jawboning and get down to legisla-
tive business.”

Columnist Tom Wicker: “Even accepting for purposes
of argument—and it is inteliectually painfui to do so—tne
fuq[crous proposition that the networks do dispense
elitist gossip’ instead of news and ‘sensationalism’
rather than ‘sense,’ does it follow that the remedy tor
such villainy should be government reguiation of the
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content of news broadcasts? Of course not; that would
be to set a goat to guard the cabbage patch:
navertheless, no mistake should be made but that that
is precisely what this autocratic administration is
proposing.”

Columnist James J. Kilpatrick: '‘As a practical matter,
network TV programs, fed through local stations. cannot
be equated with Associated Press wire copy, printed in
local papers. Well before deadline, a newspaper editor
has his hands on the avaitable wire copy. He has read
it. He can weigh it against other available copy. He can
exercise his own professional judgment in terms of the
news and interests of his community. Obviously no such
flexibility attaches to the national output of network TV
.... This troublesome problem of bias doesn’t reside in
‘ideological plugola.” it is a human probiem: Human
beings make human judgments. They err and none of
Dr. Whitehead's remecies will cure the ill.”

The Freedom and Responsibility Committee. Associa-
tion for Education in Journalism: “"The White House is
trying, through the promise of concessions in licensing,
to btibe the station owners.”

The Minneapolis Tribune: “Inevitably, the proposal
would make many local affiliates fearfut of jeoparaizing
their licenses by airing any network offering that couid
be considered controversial. And, with equal inevitabtlity,
it would cause the networks to tone down their reportage
and commentary for fear of being blacked out by, or
losing, their affiliates.”

The Atlanta Journal: “The move is a threat of plain,
unadulterated, un-American censorship. a reflection of

“an imperial attitude around the White House which is
disquieting. The move is a reflection on the native cood
sense of the American people. Television, radio and the
press have their sinners to be sure, but their sins find
them out thanks to the ability of the citizens of this coun-
try to spot a phony whetner he be high in the councils
of government, a fatuous peddler of printed opinion or
a big bag of warm wind on the tetevision screen.”

The Washington Post: “Under the pretext of eliminat-
ing bias and in the guise of protecting our First Amend-
ment rights, the administration is proposing to set the
locat affiliates. or, failing that. itself up as the ultimate
arbiter of the truth to which the public is to be exposed.
... Inits efforts to eliminate the heaithy tension betwesn
the press and the government—Dby which truth is more
surely pursued than by any other device we have—the
agministration is endangering not simply the indepeng-
ence of network news organizations, but the fundamen-
ta! liberties of the citizens of this country as well.”

Behind the Lines, produced at WNET(TV) New York
and distributed by the Public Broadcasting Service:
“There is no longer much question that shackling the
American press is a major goal of the Nixon adminis-
tration.” .
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I'V’s Top Anchormen Assess White

v .

' House Policy Toward Network News

- Network television’s four leading anchormen—John
Chancellor of the Neational Broadcasting Company, Waiter
Cronkite of the Columbia Broadcasting System-and Harry
Reasoner and Howard K. Smith of the American Brocdcast-
"ing Company—were invited by The New York Times to
“participale in a round-table discussion last week to explore
the relationship between the Nixon Administration and the
television news medium. - o N

The newsmen assessed proposed changes in Govern-
ment policy and responded to charges by Clay T. Whitehecd,
director of the Whitec House Office of Telecommunications
Policy, of “ideological plugola™ and “élitist gossip” on nel-
-work newscasts. They also examined the ramifications of
such criticism on tzievision news and described their roles
in shaping the nightly reports seen by miliions of Americans.

(Al oppeared at the informal meeting with editors and
rreporters of The Times much as they do on the home screen

—tanned, relaxed, urbane, witty and articulate,

Mr.. Chancellor and Mr. Cronkite characterized Mr.
Whitehead's condenmnation of network news as a “colder
wind"” or “escalation”’ of Administration atlaclks that began
in the fall of 1969 with criticism of the media by Vice
President Agnew. They contended that there hiad been clear
knowledge at the higher levels of the White Housc of
the Whitchead proposals and their implications. -

Mr. Reasoner said he did nat think of a ‘“‘conspiracy
in terms of the government planning step by step what
they’re doing against the press”—a view shared by Mr.
Smith, his colleaguz at A.B.C. Mr. Smith emphasized that.
he did not disagree with Vice President Agnew's original
criticisms, but thought that Dr. Whilehead’s proposals,
because they sought structural changes in the broadcasting
industry, should be viewed in a different light. L

All jour newsmen said the criticism had not affected

.
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- the networks’ “courage” to tackle the Administration; in-
~ deed, they ofjered evidence to indicate that the criticism
had made television newsmen even more determined to do
a better job. ’ ) _ T
But Mr. Smith predicted a harder road for news docu- -
" menlaries. Mr. Reasoner deplored “a feeling among a cer-
tain segment of tiie audience that the networks are either
their adversaries or their friends.” And Mr. Chancetlor and
Mr. Cronkite were critical of wiat they viewed es an in-
creasing “politicization™ of the issue of the media vs. the_
" Administration. '
. Opinion was divided on the need for Federal legislation
to give journalists the privilege to withhold from grand
juries either confidential information obtained duri;lg news-
gathering activities or the source of that information.
¢ Excerpls from the discussion, in which the newscasters
said they expressed their own opinions, follow:
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. Q. We'd like to start off by
‘asking you abnut Clay T,
“Whitehead and the greot deal
.of comment generated by his
Indianapolis spcech. What do
-you think his essential pur-

'pose was in combining the ™

promise of o liberalized
“license-renewal bill for sta-
‘tion awners with an attack
‘on “ideglogice! plugola™ and

; “élitist gossip” on network

news?

CHANCELLOR: When he

.made- that speech, a lot of
“people reacted very strongly.
{There were people saying,
- “The sky is falling! The sky
. Is falling!” In looking into it,
there are a couple of things
-we have to keep in mind. One
‘is that the people in charge

-of writing up this legislation

;—and I believe it has not ar-
rived at the Congress yet—
don’t see how any proposals
"can be made to get machina

ery that would effectively |

monitor news programs be-
-fore they come out. And they
‘told us that’s not their Intent.
+ The second thing is that
the threat to the local sta-
-tion owner has to be thought
out. And my view of that is
At the F.C.C. should ever de.
ccide to take a license away
‘from a station owner because
~the station carried the wrong
-kind of news, the chances are
very much that it would be
Joverturned in the courts,
« _And I think we're talking
‘about, from the station own-
er's point of view, a very re-
mote possibility. What we're
Jeft with is another example
of the Administration issuing
‘vague threats about us and
Jusing some of those speeches
-as a platform for code words
like “plugola” and “gossip.”
But as far as the broad-
-casting industry is concerned,
1 don’t see an awful lot in
.this practically, I do sense a
kind of a colder wind, but
.we've had a ot of that

CRONKITE: I don't think.
‘it's just enough to dismiss it
‘as a colder wind, John, inas-
much as it is an escalation
of the continuing attacks
against us. 1'd agree with you .
.on the technical aspects of
it—the prohlem of drawing
legislation that could do the
job that Dr. Whitehead sug-
gested, he wanted done. I
think that's probabiy why the
bill is sti!l kicking around the
halls in Washington, They're
trying to find a furmuia un-
der wiich they can inake this
thing work in seme practical
way. .o ¢
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*“f think far more important
1s what it indicates—that
there's o retreat e the part
of the Administraton from
what I belisve to be its firm
jnteut to drag down the press
gnd all of us in broadcast -
journzlism &s well. And this .
is another step to attempt to
build a backwash of protest
from our afiilizte stations to
our operations in the net-
-work and thus create an add- |
ed area cf influence and
pressure aginst us.

. REASONER: 1 don't know
what he [Wkitehead) meant
and I don't know that he
did. 1 don't think of a com-
spiracy in terms of the Gov-
ernment planning step by
step what 1they're doing
against the press, any more
than we have a regular meet.
“ing to plan wnat we'll icad
with that pight among_ the.
three networks, The New
York Times and The Wash- -
ington Post. ] -

But 1 think {there] is an at-:

mosphere witkin the Adnini-
stration in which this kind
of thing is encouraged by
anybody who has 2 bent for
it and has a role. In other
words, 1 don't thinx Presi-
dent Nixon or anybody talked
to Dr.- Whitehead zhead of
time. I suspect that the pro-
posal for the new fagislation
grew-up in a very bureaucra-
tic way, but robody who had
anything to do with it is
unconscious of the general
_Administration attitude.

SMITH: I think, with Walt-
er, that it is to be taken
seriously. T think, with ngr;{,
that Mr. Whitehead didn’t
know fully what he was talk-
ing about—as Scnator [John
0.1 Pastore [Democrat of !
Rhode Island} proved when
he dismantied him in public
at the hearings [last month
on the license-renewal bill).

" But it's a quantum jump.
1 did not disagree or OppoOse
Agnew's original speech {in
November, 1939, assailing
“hias” in Some NEWSPAPLTS
and networks] as much as
1 think Walter did. 1t seems
to me that if we gwe them
heli they've got tne right to
give us hell And he pro-

sed no structural changes

n the broadcasting-industry

part. But Whitenead did, And
they're goinz to have one
definite effect. Geture local
stations to take documenta-
ries in the United States is
extremely hard. In Britain
they have mass audieaces for
documentaries. We have to
{ight our way. L i

. He will give an excuse to
many local stations who
didn't want to take docu-
mentaries in the first place,
not to take documentaries

‘they would like to replace

with reruns of “I Love Lucy.”
I think they can't do much
about the cvening news, be-
cause if Harry Reasoner is
about to utter a piece of
élitist gossip, they will never
know until he's dore it. It's
too late to turn him oif.

- CRONKITE: Sometimes




Harry doesn't know it, too,

CIIANCELLOR: I'd like to
disagree with Reasoner. I do
think that at the higher
levels of the While House
there was a clear knowledge
of what the Whitehead pro-
posal was. I can’t really quite
belicve that an Administra-
tion so sophisticated in the
‘ mechanics of American media
would not realize the impli-
cations of that speech and
discuss it at a very high

, level.
I don’t know if the Presi-

. dent had anything to do with
it personally. But certainly
he bears a very strong re.
spﬁ!nsibilily for what his man
said.

. CRONKITE: 1 go along
” with that, tco. I also wouldn't
use the word *conspiracy.”
' slcx!scd it once and I'm sorry I
id.
But I believe that certainly
this is all part of a basic
. plan. And if the plan isn’t
id out on paper, step by
step, item by item and time
by time, at least the philas-
ophy' runs through the Ad-
ministration. And I cannot
believe that this isn't part of

the peneral movement in
that direction.
°

Q.: Starting with Vice Pres-
ident Agnew, have the at-
tachis by the Administration
affected TV coverage in any
wuy?

CHANCELLOR: [ saw a
certain  drawing back, I
think, in being more careful
on the part of journalism in
America generally, after the
Agnew attacks,

I think people in our busi-
ness, berore they use a cer-
tain word or phrase, cugnt
to think twrice about it. And
I think for a pericd there
people were thinking three
times. I don’t personally, in
my own work and in the
network's work, see that
there have been anv serious
changes of any kind.

SMITH: It has no effect
whatever. ;M it does make
people think three times in-
stead of twice I think that's
good. In fact, I think five
times before I say some-
thing. : .

CRONKITE: T don’t think
ore time frequently before
saying something, -I'd have

to admit. But that's not good
journalism. We should be
very, very carcful. And I
think that probably these at-
tacks have helped us pult up
our boots a little bit and
practice our profession with
a little more expertise than
we applied before, perhaps.
And I think that that's prob-
ably a good cffect.

But it's a side effect from
what the intent was, and I
cannot agree in any way
with the intent. But to an-
swer your question more di-
rectly, has it affected us as
to the courage with which
we tackle the Administra-
tion? I think that the clear
indications are that that is
not the case. And we're in
trouble because of it. Water-
gate and the grain-scandals
stories particularly, during
the campaign, show that we
have rot been intimidated o
that extent.

Now I would not say,
however, that it has not had
2 subconscious effect, and
that worries me a great deal.
I try to analyze my own
emotions about these things
when a matter comes up to
us for decision, The first in-

dication to me is that I
think I want to pull back a
little bit, kind of throw up
my dukes and take a quick
step back before I launch out
again. And that worrics me,
that reflex action. It indi-
cates that something subcon-
sciously is going on.

REASONER; [ think there’s
another eficct which has been
very real, and which I think
may have been in the minds
of same of the pcople before
Mr. Agnew made his specch
~—How much time have we
spent since November, 1969,
in just this kind of & meet-
ing? Or in various kinds of
intraspection? 1 don‘t know
what per cent of our total
energics—but 10 per cent
maybe, or 20 per cent, that
should be occupied in more
direct responsibiiitics. :

CHANCELLOR: There's
something that needs to be
added here, and that is that
we are living in a slightly .
different climate for journal-
ism in America today than
we did before the Vice Presi-
dent and this Administration
made their attacks on us,

- One of the changes that I .

.
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perccfvc is that we may all
be déing our jobs better be-
causc the Administration has
accused us of being biased
against them, And. thercfore,
1 think a lot of eoditors ail
over the country—people who
have a professional con-
science—are going to make
sure that their reputations re-
main intact in this period. 1
think that there are probably
‘more column inches on Wa-
- tergate than there might have
been otherWise, 5 |
But there is more attention
aid to the Administration
Because we are trying to an-~
swer to our own cthical

standards — those standards .

“having been brought into
question by the Administra-
tion. It was, in fact, more
relaxed in previous Admin-
istrations, and I think in
some ways we may be doing
a better iob.

SMITH: One of thc_potinti
Agnew made was “instan
cogmmentary." I was delighted
in talking with Eric Sevareid
the day before yesterday to
find out he agreed with me
—he hates to o instant com-
mentary on somcthing that's
just broken, of which we

—

have no woagmaw. And I
would rntherﬂo dispense
with instant commentaries
and have a little while to
think and then give a sensi-
bie commentary. So 1 think
it might have helped in that
respect. .
. ® ;
Q: Even thoupgh they may
not have changed the way
you present things, to what
extent have the Agnew and
Whitehead speeches dams
aged the credibility of net-
work news among your
listenters?

CHANCELLOR: The. mail
that came to us in large
amounts after the first Ag-
new speech was about half
for us and half against us.
Since then there has been a
change. And the change is
that the Vice President z2nd
this Administration have
given a sort of legitimacy to
views that millions of Amer-
icans held and had not
articulated before they came
out in the open with it.

For a2 long time in the
country, pcople got their
news about the countrv from
newspapers, and not all the

e .

newspapers were as good as
" The New York Times. And
not 2ll those papers had
readers like The New York
Times. So that when I was
‘& young man, people read

. the sports pages and the
“comies and

looked at the front page and
the editorial page, but got the
information they wanted to
et when they wanted 1o get
it about their society,
Television came along and
changed all that. Now, after

-network television news be-

an to be a real mechanism
n the country, it was serious
news put out by serious men.
And for the first time the

- American people were system-

atically exposed every night
to news that comes in a brutal
way, On television you can't
switch zround, If you don't
want to read ahout the ax
murders you don't have to in
a - newspaper. On television

-you take it or you leave it off
.completely.

This made a Jot of people

‘unhappy with the news they

got. The news haan’t changed
all that mucly, although the
society was changinz, but it
was the manner in which they
got it. And there were varue
and unspecified feelinns anout
the ncws, and people didn't
much like it, ..

occasionally .

I remember we 21l then
gan to get, “Why don't yo
put a little more good riews
on, it's teo had” And into
that attitude came this Ad-
ministration, the lresident
and the Vice President, say-
ing that the news jisn't any

- good because those people

aren't any good.

And this is the change that
has come about. They now
have for their fears, for their
dissatisfaction about the
news—they now can look to
the White House, which says,
“Yes, you're right, and it's
those bad people who are da-
ing it And that's been
serious. R X

SMITH: May I say that 1
think that if we give them
hell they're entitled to give
us hell, as long as they don't
suggest restrictions on free-
dom. :

CRONKITE: But unfortu-
nately they have coupled
this with suggestions and re-
strictions on freedom,

SMITH: The last batch of
subpoenas [from a variety of
sources &gainst newspaper-
men around the country]
worries me more than any-
thing, | L

. .

Q.: Have the latest edtacks
been possibiz only hecause
Spiro  Agnew planted the
seeds of doubl achout the
credibility of the press, par-
ticularly * the Establishment
press, in the minds of the
American pecple years be-
fore?

SMITH; May I observe that
we've planted seeds of doubt

in the public's mind about’

the credibility of people in
government. And I don't
think it’s bad if they criti-
cize us. I don't think we're
above criticism, as long as
there are no specific restric-
tions on freedom of the
press, which I think was
basically the position of Ag-
new.

But T think we're in & new
phase here now, which is
worrisome. I don’t think that
was, There should be doubts
about The New York Times
and there should be doubts
about us,

REASONER: 1 think that
what goes to your question
is: Has there been n kind of
an adversary attitude in audi-
ences that was not there be-
fore? A lot of- the mail would
say “I'm leaving you and zo-
ing back to Cronkite because
you're a liar,” or the other
way around-—whether one
network is more fair than the
other,

There's a feelinz among a
certain segment of the audi-
ence that the nctworks are
either their adversaries or
their friends in American so-
cial life. It's a point which
even Senator Pastore misses.
In his dialogus with Dr.
Whitehead he talked about
the right of reporters to
give their “plupgola” just as
much as the President. And
neither he nor Dr. White-
head conceded the possibility,
or apparently recomnized the
possibility, that we aren't
plugola-ing anything,

CRONKITE: What [ object
to in the criticism from the
White House is not the {act
that there is criticism, not
aven the fact that they
I would try to raise their own
i credibility by attacking ours.
! But what hes happened is
" that this Administration,
through what I believe ta be
& considered and concerted
campaign, has managed to
politicize the issue of the
press vs. the Administration
to the point that now we
come to the rcal crunch,
which is the matter of our
actual freedoms to operate,
our freedom to criticize, our
right to do that. Our ability
to f{unction as jsutnalists
without harassment by an
offended grand jury, whether
it be county, state or Federal,
or an investigative unit of
the Federal Government,

We've come to that dan-
gerous state now with the
press in a position that to
defend the right of the peo-
ple to know-that is, to de-
fend freedom of spsech and
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Thus politicizing the issue,
they have again proved 1O
bs highly divisive in_this
soclety, and have created two
Americas—one that believes
in freedom of specech axad
press and one that doesn't.
. That's a vast oversimplifi-
vation, of course, but still,
when you get to the heart
‘of it, we're down to that
kind of a basic, and that is
what concerms me today—
the trend in this direction.

. CHANCELLOR: I support
Walter in this because the
subpoenas have gone_ma_inly
to reporters for organizations
that have been cntical of the
Nixon Administration. I
don't see them going after
reporters who've worsed on
stories the Administration
regards as favorable,

Going beyend that, I think
that there is a feeling, per-
-haps on the part of the Presi-
dent, surely on some of his
senior aides, that centrally
produced informaticn in the
.American society is somehow
:wrong. That The New York
Times, which runs a large
supplementary wirc scrvice;
The Los Angeles Times and
The Washington Post, which
qun a large wire service; that
the networks which produce
for the country’s centraily
produced news, are sonenow
wrong for the country.

1 think that there are

people in the White House
who would like to see a frag-
mmentation of the way in
vwhich we get news in Amer-
.ica, that they would be more
comfortable with that news,
‘and that this Is not neces-
sarily just being 2 Republis
.can or a Democrat, but that

+this would suit their attitudes -

‘ahout the country. I think
‘they’d like to have revenue
- sharing in information, They'd
like to put the monsy on the
.stump and have a lot of small
localized opcrations {elling
the American pcople what's
. going on.

- = -

—

-

. Q: To pursue that point
pbout fragmentation of news,
-what’s wrong with that?

“ SMITH: It's only not
wrong, it's happening. in this
ity you have three network
WS programs per evening,
but you have many more
non-network news programs,
It’'s true in Washington znd
most big cities, So there's
not just three sources of in-
formation on television, And
local programs often have
higher ratings in their locali-
ty than network programs
can.

CHANCELLOR: I don't see-

how, in a country this size
with problems of Federal and
istate relationships, with an
Exccutive growing more pow-
-erful every day, with foreign
_relations taking place at
sometimes blinding speed 2nd
in great secrecy, that you
_Ean get along in a socicty
“based on an informed public
without having centrally—
samebody has 1o produce it

centrally. Every other coun-

i try_doss it.
CRONKITE: I would sug-
-gest that we would be weil
off in this country if we had
a good AP. or U.P.L of tele-
vision news, {f there were a
way that a local station could
“indecd produce its newspaper
-of the air.
: 1 don't think, however,
.that even with that service,
that this would mean that
'television network news
should not continue to func-
tion.  Unfortunately, they
Jlocal stations] cannot do the
Job today and they’rs not
,very likely to be willing to
-pay the price to organize and
+10 provide a service adequate
to putting cut a full broad-
-cast with all of the national
.and international news in-
«luded, on a daily basis.

REASONER: With zll due
Tespect to The Times, this is
the first time in history that
we've liud the eguivalent of
national newdpapers — the
.three nctwork news broad-
casts. A client paper for The
Times or The Post or any
body else can pick and
-choose. But an affiliate car-
‘ries AB.C,, C.B.S or N.B.C—
.and in most American cities
.that’s ths only zalternative to

[ET7Y

:tha paper.

'Information and opinion for
; upper-middle-class  Ameri-
(cans i news mapazines,
- There are only threc of those.
There have been no com-
plaints of them.

Q: What do you see as
the most severe limitations
on what you're doing? And
how would you remedy them?

CRONKITE: I think it's a
s combination af things. You
¢+ have to bring what the limita-
! tions are into focus. And the
! severe one, to my mind, is
! the timitation of time. Now I
+ do not think that you can ex-

pand television-network news
» indefinitely, or any other
" ntews. I can't expect people to

sit there four or five hours a

night to get all the pews they

need. They're never going to
get all the news they need by
-television. They're going to
have to go to print for the
bulk of the information each
day. -
But if we could expand to
an hour, my format for that
would be to take most of the
items we do—not the film
pieces necessarily, but the
eces that I do in just the
0-second vercion of some. .

e . s -

‘tll'ﬁgg_ that _'happclrlefl- in a -
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Washington hearing—and I'd
expand it to 40 seconds. to
get a couple of parenthctical
thascs in there, a couple of

anging participial clauses in
there, that might explain that
story just a little bit better
than I'm able to explain it in
20 sgconds,

If we could db that, we
would find a great deat of
the problems that we have 1n
belng misunderstood by the
pubtic—the fact that we seem
10 be writing headlines, and
we're only getting headlines
—and we all know that head-
lines can be misinterpreted—
we'd at Jeast get the second
deck of the headline into that
lsitcl}ry. And I think that would

elp.

ow, what we're never go-
ing to have, Pm afraid, is our
own news-gathering staff to
the depth that I would like
to see it, to maks us reason-
ably independent of the press
gervices, And, as a conse-
uence, we have to £o on
ane alr with a ot of material
that is handed to us by a
press agency, I wish that
were not so.

°®
Q.. Why can't you have @
staff to do that?

CRONKITE: Because the
outlet, tle half-hour, the lim-
ited time, makes it totally
uneconomic to have a staifer
in Kansas City, for instance,
when we get one story in
two years from Kansas City.
That'’s just not tho best way
to use your resources. And
we don't have the resources.

[

Q.: Couldn’t you have a
special staff to do investi-
gative reporting?

CRONKITE: We do have
that. I'd definitely like to
-have more.

REASONER: This is partly
psychological, isn't it, Walter?
I remember the last scoep I

t as a reporter wasin 1939.
And I discussed it with the
executive producer of the
C.B.S. evening news and he
said it’s a hell of a story. He
said, “Let’s lcak it to the
paper and we'll use it tomor-
row night.” We didn't want
to go with it at that point,

we were still digesting and”

editin® and repeaiinz the
newspapers. This, I think, has
changed very greatly.

: @

© every program you have a -

Q.: Isn't it true that when

network news wes expanded
rom 15 minutes to a half
our, the extra 15 minutes
was largely taken up with
feature-type of stuff?
CRONKITE: No. I think
that's sbsolutely false.

CHANCELLOR: People used
to say to me, “What will you
do at N.B.C. if CB.S. goes to
an hour?” And my answer

_was always, “Go to 15 min-

utes.” I think that the half-
hour news prozram has a
sort of proper shape. I'm not
sure that people in tha
United States will spend an
hour looking at sericus news
every nighi. But I subscribe
absolutely to what Walter
says about mere staff and
better facilities with which
to do our work..

.
~Q.r Do you feel that some
of the altacks by the Gov-
ernment mizht be occasioned
by the fact that you are stars

and . personalities to the

public?

SMITH: My guess would
be that to scrae cxtent that's
true, that if we were anony-

< mous people who change as

the B.B.C, announcers do— |
different man, ornd you don't |
announce his name anymore |
—that wou!ld probably get
less resentment. But® they
have people to fixate on with
us there, and I think that
probably adds a little,
REASONER: Surveys ke

showing that with afl of tgg
stirring-up of people, that
stilt if you go cut and ask
people who they believe, Wal-

. ter would rate substantially

shead of the Vice President

or any politician,
CRONKITE: I also noticed

in the same poll they threw

“out a name—Joe Smith or

something-—of a nonexistent
mdmdua!. and he came in
ﬂlgsl;\er thag a Iolr. of Senators. .
ows the validity i -
tionable, Ll
But I think I agree that this
is & factor unquestionably. If
you can focus the attack on
individuals it kelps. Now they
haven’t done that to this ex-
tent in broadcasting. I think
that in the public statements
they haven’t come down to
aiming at Walter Cronkite or
Harry Reasoner, John Chan-
celior or Howard Smith.

Ny

CHANCELLOR: I really
think that we're tatking
about something that goes
beyond personalitics and
goes into an institutional dis-
pute. it's two institutions —
the Administration and the
national press in this coun-
try. And I think if we were
all automatons, if you had
robots piving the news, they
would then be attacking the
writers of that news, the
producers and editors of
that news.

L

Q.: To what extent are the
four of you responsible for
the sclection of stories?

CHANCELLOR: 1 work
with 2n executive producer
and he and his staff have a
lot to do with choosing the
stories that go on the air.
Where I come into it is in
the organization of that, an
ocecasional suggestion, which
1 hope is followed through,

and in pretty much the lay-

out of the program during
a particular day. And also
_the copy that goes into it as




opposed to the filmed stories
and features we have.
CRONKITE: I think the
only place that I do not have
a direct efement of control
is in the actual editing of
film, That's because of the
time problem. It's something
one man simply can't do and
also hardle the flow of the
news during the day.
REASONER: It would be
fairly rare that I would make
up the line-up. I don’t know
how Howard works it in

Washineton, but I'm there, I

read the wires, 1 read the
transcript of what film is in
. and available, and I would
assume I have substantial in-
fluence, although I don't, for
instance, participate in the 11
o'clock meeting that says
what's going to happen.

SMITH: L probablg have

less infiuence, Harry, berause
.of geography and difficuily
of communicating, But when-
ever I object strongly to
_something 1 maka that known
to our producer, wio can
stay close to things.

REASONER: Also it's a big
news organization. I think it
would be pretentious. We've
gone past the “I'm so-and-so
and here's the news I covered
today.”

CRONKITE: For every per-
son who thinks that there's
the cab driver who, when
You‘re going to work at 9:30
n the n:oming, says, “What
are you doing going in now?
You'ro not on till 7 o'clock,”
thers are just as many pcople

who believe we do notuing,
that we're news readers. And
I'm terribly interested in dis-
* gbusing them of that fact,

o

Q.: What's the case either
for or against TV newsmen
getting cxactly the sane
First Amendment priviieges
as print newsmen?

REASONER: The cass is all
for it. There is no case
against it.

CHANCELLOR: We feel it -

Egjs down to anybody who
anything to do with get-
ting the news on the air

CRONKITE: I think the
phoniest argument in the
world is that because vre are
regulated, thercfore we do
not have First Amendment
rights. 1 just can't follow the
legal labyrinth that comes to
that conclusion. It makes no
sense to me.

w

i

.: Are youdoing anything
about fizhtirz for this?

CHANCELLOR: 1 think
most of our bosses have tes-
tified for the most complele
kind of embracing shield law.
And if asked T'il spare no
effort. I really feel very
strongly about this because
it applies to us as well as to
newspapermen. What we
sesm to be getting to in the
country now is that if I want

‘te talk to somebody pri-

vately and confidentially [
have to say, “Anything that
you may say to me may be
used in evidence against
you.” .
SAITH: Or, “1 may be will-
ing to go to jail.” You could
say that, you know, Let's
have seme dissent in this.
Im against the shield law.
Unless things get a lot worse
than they ere, I don't want a
shield law for anybody. I
think it involves too mang
complexities that havent
‘heen thought out.

* For ooe thing, you've got
to define who a reporter is,
The so-called underground
press, some newsletters. 1f
you said that anybedy who
glves news out, what's to
prevent a mobster from
writing a newsletter and
saying, “I'm a journalist; I
can't testify’"?

1 think ambiguily has its
value. The British have been
ambiguous about a Constitu-
don all thelr historv and
it's worked. And 1 think we
should leave th2 First Amend-
ment there and fight each
case one by one. We're not
alone. Fifty biils have been
introduced in Congress on
our behalf.

CRONKITE: I'm opposed
to any shield law that has
conditions. I'm an absolutist
jn this regard and I take a
little diffcrent position than
Howard here, I believe that
anything short of anabsolute

vilege is dangerous—very
dangerous. It hands the Con-

SN

gress, it would seem, the
right to pass laws regarding
frecdoms of speech and
press. 1 don't lika that part
of the absnlute law, But the
Supreme Court in the Cald-
well case invited the legisla-
tion, it secms, and perhaps
that's the way to do it—with
an absolute privilege. But
anything short of that is
highly dangerous.
REASONER: 1 was pgoing
to say that any law except
unconditionally — and you
aren’t going 1o get an un-
conditional law-—any other
law is limiting. 3
ShITH: 1 talnk an abso-
fute law is bad, too, if 1 can
continue this dissent. It
means, theorstically, that
you can be a witness to a
murder and you could not
be required to testify. You
may be the only witness to
a murder. It means an ex-
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