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imagery and society while, in fact, nothing was done with respect to that virtually

intractable issue. This skepticism is oddly reinforced by industry reports, based on early
. experiences with on-screen television labeling, that viewers seem indifferent to the labels,
by and large, and their arrival, though much debated and heralded, has been a virtual non-
event,

While the initial concept of the V-chip was simple, its flow into the public realm has
raised so many extraordinary questions that the introduction and production of the chip can
serve as a case study in problems of law and public policy. Here are a few of the questions
that have emerged: What relationship between government and the image-producing
industries can be characterized (for constitutional and other reasons) as voluntary as
opposed to coercive? What role should governments learning from the U.S. experience
play in terms of encouraging adoption of similar labeling schemes? If images are to be
evaluated, who should do the evaluation—the producers, the distributors, or “objective”
third parties? What role can a monitoring board play and how should such a board be 4
composed? In a society barraged by images, how feasibly can rating or labeling systems
emerge and be satisfactory? In television, should a rating system be scene by scene,
program by program, series by series, or channel by channel? Indeed, how much infor-
mation about content can be effectively redacted and communicated? As news becomes a
forum for the salacious, is there diminishing integrity—in terms of c1 ural impact—to a
system that exempts news (and sports) from labeling requirements? There are semiotic
questions about the nature of the logos, the on-screen signals used to alert viewers: What
d of label or logo informs, and what kind persuades? What kind of logo is neutral and
what kind carries its own shame-bearing or moral judgment? What kind of logo has a
boomerang effect and attracts, as opposed to informs and repels, audiences for which it is
to serve as a waming? What relationship is enshrined in the architecture of labeling
between the industry that produces the images and the government that regulates them
(how centralized or how distributed should the process of evaluation be)? What guarantees
of integrity are there to the evaluative or rating process? What mode of assessment is there
to evaluate whether the experiment is “successful”? What difference does it ake how
& quickly or slowly there is V-chip penetration of households? What research should policy-

. makers require to enable them to adopt or transform a framework for beling and rating?
Many of these questions, though hardly all, are addressed in the essays in this book.

How a government introduces or furthers a technology of filtering is also worthy of
study. This book includes essays that contrast the very different approaches in Canada and
the United States in terms of the role of regulatory agency, industry, and government.
These differences reflect political traditions and may demonstrate substantial distinctions
in constitutional standards. Such a study of comparative processes—how different polit-
- ical and industrial systems evaluate these labels and mechanisms—ought to be of
- significance to the European Union, the United Kingdom, and other entities studying
 rating arrangements.

The V-chip experience is also intriguing as an exercise in cross-national regulatory
i lence. It is interesting to think of the impact of policy making in the United States on
policy making elsewhere, particularly in Canada, especially at a time when globalization,
L wrapped in trade considerations, leads to a leveling of regulatory approaches. A principal
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essays by MacKay and McDowell indicate, in Canada there was a relatively open process
of determining how the chip would be implemented, with relatively intimate, sim  aneous,
and cooperative discussion between regulator and industry. Furthermore, there was a
period of experimentation, conducted under the supervision of the regulators. In the
United States, because of the design of the 1996 Telecommunications Act and the
supposed implications of the First Amendment, it fell almost purely to the entertainment
industry to fashion the implementation of the device, at least in the first instance. Only if
the U.S. industry developed an unacceptable approach would there be a government-
appointed commission that might develop alternatives. This method, the result of political
compromise and special U.S. constitutional considerations, had a profound impact on the
initial industry offering and the process of debate that ensued. In the end, the paths seem
to have converged; but that, too, is  1minating,

A dramatic “second act” in the United States debate provides insight into interest
group politics and the competition between industry-legislator alliances and legislator-
community group alliances. In the U.S,, in contradistinction to Canada, the initial
industry-originated plan led to well-coordinated objections by public interest organiza--
tions.* Advocacy group protest against the industry system proposed in early 1997 (see
Appendix) led to changes that—depending on the critic—may or not have significance in
the long run.® Heated discussion resulted in a revised system (also included in the
Appendix), that added disclosure of content to the basic industry version of the Motion
Picture Association of America classification system (a system that is largely age-based).
Under the scheme, a three-year trial of a system would supplement age-based classifica-
tions with a V, S, L, or D rating, denoting violence, sexual content, coarse language, or
suggestive dialogue, respectively. Further, children’s shows that contain aggressive
combat-style violence would carry an FV for Fantasy Violence (see Appendix). As a
central element of the negotiated settlement between the industry and the advocacy groups
(an agreement that NBC did not then join), key members of Congress were to agree to a
three-year moratorium on legislation relating to television content.5 Jack Valenti, the pres-
ident of the MPAA and the central person negotiating the agreement, applauded this
arrangement. He was candid in a vintage-Valenti way: “The purpose of doing a ratings
system in the first place was to shut off this tidal wave of criticism. The gain, the singular
gain, is that for three years we will keep the jaguars and bobcats off our backs, and have
a period of legislative peace and perhaps a diminishing of carping and criticism in the
marketplace.” But in a press conference condemning the agreement, Senators Joseph 1.
Lieberman and Samuel Brownback opposed the moratori 1. “Television content is the
issue, not whether or not parents are provided with warning labels on bad programs.” said
Brownback. Acquiescence in the “voluntary” ratings approach scotched the sn : of
government intervention but did not kill it.

It is hard to know how to read the aggregated results of industry proposal, group
advocacy, and industry change in Canada and the United States. There were many,
including many in the creative community in Hollywood, who criticized t  industry
solution as compromising free speech values. In November 1996, for example, the Caucus
for Producers, Writers and Directors proposed a ratings system similar to e one finally
proposed by networks other than NBC. A year later, in November 1997, the Caucus, after
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media—television, film, music recordings, the Internet, and motion pictures. Much of the
free speech law in the United States is medium specific, with special cases for film, news-
papers, television, music, and other carriers of culture. In this book, there is some effort
to identify, at least historically, patterns of rating, labeling, censoring, and channeling that

[ have been tied to specific media.

Examining the V-chip in theory means differentiating among various approaches to
providing information to the listener. One approach is information labeling: requiring that
distributors or producers of information place, in a cognizable way, indicators of e
information. Some restrict the term “ratings” to a specialized form of labeling in which
legal consequences attend the judgments the labels signify. In the V-chip context, however,
“ratings” refers to the specific case where a labeling system is embedded in a compelled
technology with a device to block, as desired, the labeled programs. In this book, different
authors use the terms in different ways, often interchangeably. Channeling involves
govemment requirements that programs in specified categories (indecent or violent, for
example) be distributed only on certain specified carriers or at designated times.® The 1992
Cable Television Act required channeling of certain indecent programming to a specific,

- segregated channel, a requirement found unconstitutional in the Denver Area case.l®

Blocking or censoring, in comparison, involves government prohibitions on programming
content.
As can be seen, labeling and rating schemes, as we as channeling proposals, are

 often welcome alternatives to the more onerous interventions such as blocking or censoring
- which implicate free speech concerns. Indeed, it is this quality of the V-chip that makes it

so immediately embraceable, the quality that appeals to legislators who wish to appear to
be doing something, to courts, which seek alternatives that are not so onerous, and to

: networks which seek to fend off criticism by adopting the mildest possible interventions.

These basic distinctions give rise to others and, as a résult, when there are labeling
or rating efforts, much more needs to be explored. One might ask whether the context of

. the ratings is so coercive that it amounts to a ban; whether disclosures necessary for a
. viewer’s access to restricted channels unduly invade privacy; whether the evaluation—the
~ determination of a rating or label-—should be undertaken by the producer or whether there

should be, for the particular segment of the media, centralized labeling. As implemented
in the United States, the V-chip’s significance depends on the dominant role of the
producer or network, as with the role of the MPAA in film. Richard Mosk’s short essay,

| recounting the practice of the Motion Picture Association of America, is helpful in

describing the process. This is, as mentioned above, differently constructed in the approach
of the PICS consortium. The U.S. V-chip system makes it less likely that there will be
effective competition in the market for classifications. The industry determines hegemoni-
cally what ratings are embedded in the program; licensees therefore are not common
carriers obliged to carry all possible ratings or even a representative bouquet.

Further questions deal with implementation: there may be different modes for
reviewing the initial label or rating and determining consi: ncy. T  V-chip assumes
that over time almost all television sets will be fitted with the technology. But in the
shorter term, this will hardly be the case. Ratings systems will exist, then, independent

of the V-chip technology. In addition, there are delicate questions about what program













The V-Chip and the Jurisprudence of Ratings XXiii

| strips to motion pictures and encompassing voluntary and mandatory solutions. The book
cannot cover all of this history, but Richard Mosk, who heads the administration of the
rating system of the Motion Picture Association of America provides a description of that
E process for purposes of comparison. An essay by Professor Jack Balkin deals with ways in
which the existence of filtering technology has led to a reconceptualization of free speech

B issues. The book includes two additional reports: a five-country study by Joel Federman

specially updated for this book, and The UCLA Television Violence Report (1996}, by the
UCLA Center for Communication Policy.

Many of the significant issues in the debate are not front and center in this book
because they are the subject of so much discussion elsewhere. One such question is the
. constitutionality, under the U.S. Constitution, of the congressional action that led to the

E V-chip. What has been interesting is how popular it has been to contend that the statue

was of questionable constitutionality at the same time that most of the industry conformed
to it. All networks agreed to ratings, even though NBC earned the badge of outsider or
champion of broadcaster freedom for not agreeing to the last jot and title of the final
arrangements. This is a book more about law than it is about accepted ideas of psychology.
Therefore, the thicket of actual harms—whether violence or sexually explicit program-
ming actually causes harms to young people—is left for the thriving debate of others.

) The V-chip, as it turns out, may not have a great impact on the quality of society in
E the ways that are intended. The broadcasters who are preparing for its implementation have

, ,. indicated that they do not believe, based on early returns, that rating an¢ ibeling systems

are effective in “empowering” parents or saving the souls of their children. Still, the V-chip
is a phenomenon. It is cause for rethinking the regulation of speech, for revisiting issues of
imagery and society and for reinventing a relationship between parent and child. Not bad
for a simple chip and a mass of labels.

Notes
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Gemestar's rc 2 in its digital mod: ;. Says Frank DeMartin, director ¢
advanced TV product-planning at Sharp's U.S. subsidiary, "There _ a
reluctance to accept that some external company is going to control
what goes on inside our TV."

A few years ago, Gemstar's on-screen guides would h e added
about $100 to the cost of a new set. But as a result of declining prices
for components, Gemstar's on-screen guide adds only about $15 to
the cost of making a TV -- a figure easily absorbed in price tags of
$500 or more, which the models will carry initially.

This year, for the first time, Gemstar's Guide Plus will include space
for two advertisements on the screen, next to the schedule grid.
Television Data Network, a joint vent e of Gemstar, Thomson and
General Electric Co.'s NBC unit, is selling the ads.

How ready are viewers to use the on-screen guides? Already,
Gemstar has retreated from some more fanciful features for Guide
Plus, such as automatically sorting the program grid by putting
most-frequently watched channels first. Consumers told Gemstar to
keep the grid consistent. "We don't want to hear 'This is good, but,
boy, is it con lex,'" Mr. Yuen says. "That is the death sentence to
us."

Return to top of page | Format for printing

Copyright © 1999 Dow Jones & Company, Inc. All Rights Reserved.











































DISH Network From JAS Satellite Systems - Microsoft Inter :t Explorer Page 6 of 9

Family Channel and The Family Channel logo design are registered service marks of International Fan
Entertainment, Inc. Home Shopping Network is a registered trademark of Home Shopping Network Ic.
FOX Sports Networks programming subject to blackout restrictions and licensed for residential use only.
Regional sports networks not available in all areas. All ot r service marks and trademarks belong to their

respective owners.

5/29/98 05:21













FOR IMMEDIATE RELEASE
CONTACT: Jason Bertsch
(202)452-8200
e-mail questions or
comments to Empower America.

"Marketing Violence to Children"
A Statement by William J. Bennett,
Co-director of Empower America
and former Secretary of Education
Delivered before the Senate Com1  tee on Commerce
May 4, 1999
Washington, D.C.

Mr. Chairman and Members of the Co  1ittee:

Thank you, Senator Brownback, for inviting me to testify today. For several
ye  you have been studying the relationship between our coars =d
popular culture and youth violence. As a government official and private
citizen, I have been doing the same thing. Now more than ever, we have
good reason to pursue this matter.

Most of you know that I am a conservative Republican, which I have been
for 13 years. But I was also proud to be a Democrat for 22 years. And one
of the things proud Democrats do is read the New Republic. I still read the
New Republic occasionally and want to commen 1n article in its most
recent issue by Greg Easterbrook.

Here are the first two paragraphs of the article, which t:  about the 1996
slasher/so-ci  2d "ironic-comedy" movie, Scream. The movie was produced
by Disney’s Miramax division. Easterbrook writes:

Millions of teens have seen the 1996 movie
Scream, a box-office and home-rental hit. Critics
adored the film. The Washington Post declared
that it "deftly mixes irony, self-reference, and
social wry commentary.” The Los Angeles Times
hailed it as "a bravura, provocative send-up."
Scream opens with a scene in which a teenage
girl is forced to watch her jock boyfriend tortured













How much money are you spending on targe g young adolescent
males? Do you use violence as a "hook"? Have you conducted
in-depth market research on whether blood and gore appeal to
younger audiences?

If so, do you need to do this? Can you make your money in a less
destructive way? Or is this cultural pollution absolutely necessary? Is
this predatory capitalism worthy of your corporation’s name?

Are you at least ashamed when you aim to corner the youth market
with images of senseless vi. _nce and sex?

[ will repeat what I have previously said several times before: I am a virtual
abs: 1itist on the First Amendme . All of us have a right to make, produce,
and sell almost anything we want. But the more important question, at least
morally and constitutionally, is not so different from the one asked of gun
manufacturers. Should you develop, market, promote, and sell something
regardless of how degrading or destructive it is?

If we ask the gun manufacturers to regul : themselves responsibly, which
we do (and much more), then at least we should ask the entertainment
industry to act responsibly (better than trying to regulate them from
Washington). We should ask them what they are doing and why they are
doing it. Again, [ urge you to take that action. There are some "gun nuts" in
the country, of course; now is an appropriate t e to uncover the country’s
"filth nuts.” Some will go on to say that as a percentage of all movies,
music, and television, the destructive trash is only a small part. I would
respond to this claim by pointing « : that the gun folks retort is that only a
small percentage of guns are used illegally.

Finally, let me defuse in advance one of my critic’s arguments -- that we

are focusing on the wrong problem when we talk about popular culture
since other countries, like Japan, consume the same movies and music

that we do but are among the most peaceful nations on earth. Professor
Daniel Polsby wrote an article in the Atlantic Monthly in which he made
following point: If firearms increase violence and crime, then the rates of
violence and crime in Switzerland, New Zealand, and Israel should be
higher since their "numb« >f firearms per civilian household is comparable
to that in the United States."

The point -- and fact -- is that we are a complicated country. We are
different in many ways from other countries. Our violence is one of those
differences. While we are the greatest country in the world, we are also
one of its most coarse and most violent. That is not something to ¢ brate.
Itis a shame, and needs to be treated that way. By parents, by Congress,
and by the entertainment industry.

Mr. Chairman, thank you very much for the opportunity to testify. I look
forward to answering questi . from members of the committee.
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